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ADVERTISEMENT 


TO   TBI 


SECOND     EDITION. 


The  former  edition  of  this  Work  being  exhaosted,  I  hare 
availed  myself,  in  the  preparation  of  the  present  edition,  of 
the  opportunity  of  revising,  correcting,  and  amending  the 
text  and  notes  throughout,  and  of  adding  such  new  materials, 
as  have  been  furnished  by  the  recent  authorities  at  the  com- 
mon law,  as  well  as  by  more  diligent  researches  into  foreign 
jurisprudence.  For  the  opinions  of  some  foreign  jurists,  I 
was  obliged,  in  the  former  edition,  (as  the  reader  was  in- 
formed in  the  notes,)  to  rely  upon  the  citations  from  their 
works,  which  I  found  in  other  authors,  not  having  access  to 
the  originals.  With  one  or  two  unimportant  exceptions,  the 
originals  of  these  foreign  jurists  are  now  in  my  possession, 
and  have  been  consulted  by  me ;  so  that  I  have  been  enabled 
to  correct  some  errors  in  those  citations,  and  also  to  furnish 
more  complete  and  perfect  statements  of  their  respective 
opinions.  Perhaps  it  may  not  be  useless  here  to  add,  that  in 
eveiy  case,  where  any  authority  for  any  position  is  cited  at 
the  bottom  of  the  page,  the  reader  may  rest  assured,  that  the 
very  citation  has  been  perused  and  diligently  compared  by 
me  with  the  original. 
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highly  useful  and  meritorious  periodical,  published  at  Paris), 
haa,  in  the  Yolume  of  the  year  1840,  discussed,  in  a  series 
of  articles,  many  topics  of  the  Conflict  of  Laws,  and  given 
the  opinions  of  the  leading  foreign  jurists  on  the  subject.  I 
have  gladly  referred  to  his  very  interesting  and  lucid  exposi- 
tions, that  my  own  countrymen  may  more  readily  understand 
their  great  value  and  importance. 

It  is  not  probable,  that,  in  the  course  of  my  own  life,  this 
Work  will  undergo  any  essential  change  from  its  present 
form.  Other  avocations  and  other  pressing  duties,  judicial 
as  well  as  professorial,  will  necessarily  occupy  all  the  time 
and  attention,  which  I  may  hereafter  be  permitted  to  com- 
mand for  any  juridical  pursuits.  I  must,  therefore,  dismiss 
these  Commentaries  to  the  indulgent  consideration  of  the 
reader,  not  as  a  work,  which  has  surveyed  the  whole  subject, 
or  exhausted  the  materials ;  but  as  an  essay  towards  opening 
the  leading  doctrines  and  inquiries  belonging  to  private 
iDtemational  jurisprudence,  which  the  genius,  and  learning, 
and  labors  of  more  gifted  minds  may  hereafter  mould,  and 
polish,  and  expand  into  an  enduring  system  of  public  law. 
My  own  wishes  will  be  fully  satisfied,  if  (to  use  the  language 
of  my  Lord  Coke,  in  the  close  of  his  first  Institute)  any 
thing  shall  be  found  herein,  which  ^^  may  either  open  some 
windows  of  the  law,  to  let  in  more  light  to  the  student,  by 
diligent  search  to  see  the  secrets  of  the  law,  or  to  move  him 
to  doubt,  and  withal  to  enable  him  to  inquire,  and  learn  of 
the  sages,  what  the  law,  together  with   the   true  reason 

thereof,  in  these  cases  is.'' 

JOSEPH  STORY. 

January  J  1K41. 


TO   THE    HONORABLE 


JAMES    KENT,    LL.  D 


Sir, 

It  affords  me  veiy  sincere  satisfaction  to  have  the 
opportunity  of  dedicating  this  Work  to  yon.  It  belongs  to 
a  branch  of  international  jurisprudence  which  has  been  long 
familiar  to  your  studies,  and  in  which  you  have  the  honor  of 
baying  been  the  guide  and  instructor  of  the  American  youth. 
I  can  trace  back  to  your  early  labors  in  expounding  the  civil 
and  the  foreign  law  the  motive  and  encouragement  of  my 
own  far  more  limited  researches.  I  wish  the  present  Work 
to  be  considered  as  a  tribute  of  respect  to  a  distinguished 
Master  from  his  grateful  pupil. 

It  is  now  about  thirty-six  years  since  you  began  your  ju- 
dicial career  on  the  Bench  of  the  Supreme  Court  of  the 
State  of  New  York.  In  the  intervening  period  between  that 
time  and  the  present,  you  have  successively  occupied  the 
offices  of  Giief  Justice  and  of  Chancellor  of  the  same  State. 
I  speak  but  the  conmion  voice  of  the  Profession  and  the 
Public,  when  I  say,  that  in  each  of  these  stations  you  have 
brought  to  its  duties  a  maturity  of  judgment,  a  depth  of 
learning,  a  fidelity  of  purpose,  and  an  enthusiasm  for  justice, 
which  have  laid  the  solid  foundations  of  an  imperishable 
fame.      In  the  full  vigor  of  your  intellectual  powers,  you  left 


Vlll  DEDICATION. 

the  Bench  only  to  engage  in  a  new  task,  which  of  itself 
seemed  to  demand  by  its  extent  and  magnitude  a  whole  life 
of  strenuous  diligence.  That  task  haa  been  accomplished. 
The  "  Commentaries  on  American  Law "  have  already  ac- 
quired the  reputation  of  a  juridical  Classic,  and  have  placed 
their  Author  in  the  first  rank  of  the  benefactors  of  the  Pro- 
fession. You  have  done  for  America  what  Mr.  Justice 
Blackstone,  in  his  invaluable  Commentaries,  has  done  for 
England.  You  have  embodied  the  principles  of  our  law 
in  pages  as  attractive  by  the  persuasive  elegance  of  their 
style,  as  they  are  instructive  by  the  fulness  and  accuracy  of 
their  learning. 

You  have  earned  the  fairest  title  to  the  repose  which  you 
now  seek,  and  which  at  last  seems  within  your  reach.  It  is, 
in  the  noblest  sense,  Otium  cum  dignitate.  May  you  live 
many  years  to  enjoy  it !  The  consciousness  of  a  life  like 
yours,  in  which  have  been  blended  at  every  step  public  spirit 
and  private  virtue,  the  affections,  which  cheer,  and  the  taste, 
which  adorns  the  domestic  circle,  cannot  but  make  the  recol- 
lections of  the  past  sweet,  and  the  hopes  of  the  future  ani* 

mating. 

I  am,  with  the  highest  respect^ 

Your  obliged  friend, 

JOSEPH  STORY. 

Cambridge,  MASi(ACHrsETTs, 
January  Ist^  1B34. 


PREFACE. 


I  NOW  submit  to  the  indulgent  consideration  of  the  Pro- 
fession and  the  Public  another  portion  of  the  labors  apper- 
taining to  the  Dane  Professorship  of  Law  in  Harrard  Uni- 
Tcrsity.  The  subject  is  one  of  great  importance  and  interest ; 
and  from  the  increasing  intercourse  between  foreign  States* 
as  well  as  between  the  different  States  of  the  American 
Union,  it  is  daily  brought  home  more  and  more  to  the  ordi- 
nary business  and  pursuits  of  human  life.  The  difficulty  of 
treating  such  a  subject  in  a  manner  suited  to  its  importance 
and  interest  can  scarcely  be  exaggerated.  The  materials 
are  loose  and  scattered,  and  are  to  be  gathered  from  many 
sources,  not  only  uninviting,  but  absolutely  repulsive,  to  the 
mere  Student  of  the  Common  Law.  There  exists  no  treatise 
upon  it  in  the  English  language;  and  not  the  slightest 
effort  has  been  made,  except  by  Mr.  Chancellor  Kent,  to 
arrange  in  any  general  order  even  the  more  familiar  maxims 
of  the  Common  Law  in  regard  to  it.  Until  a  comparatively 
recent  period,  neither  the  English  Lawyers  nor  the  English 
Judges  seem  to  have  had  their  attention  dmwn  towards  iti 
as  a  great  branch  of  intemational  jurisprudence,  which 
they  were  required  to  administer.  And,  as  far  as  their 
researches  appear  as  yet  to  hbve  gone,  they  are  less  pro- 
found and  Siitisfuetory  than  their  admirable  expositions  of 
municipal  law. 

The  subject  has  been  discussed  with  much  more  fulness* 
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learning,  and  ability,  by  the  foreign  jurists  of  continental 
Europe.  But  even  among  them  there  exists  no  systematical 
Treatise  embracing  all  the  general  topics.  For  the  most  part, 
they  have  discussed  it  only  with  reference  to  some  few  branches 
of  jurisprudence,  peculiar  to  the  civil  law,  or  to  the  cus- 
tomary law  (almost  infinitely  varied)  of  the  neighboring 
States  of  Europe,  or  of  the  different  Provinces  of  the  same 
Empire.  And  it  must  be  confessed,  that  their  writings  are 
often  of  so  controversial  a  character,  and  abound  with  so 
many  nice  distinctions,  (not  very  intelligible  to  Jurists  of 
the  school  of  the  Common  Law),  and  with  so  many  theories 
of  doubtful  utility,  that  it  is  not  always  easy  to  extract  from 
them  such  principles,  as  may  afford  safe  guides  to  the  judg- 
ment. Rodenburg,  Boullenois,  Bouhier,  and  Froland,  have 
written  upon  it  with  the  most  clearness,  comprehensiveness, 
and  acuteness.  But  they  rather  stimulate  than  satisfy  in- 
quiry; and  they  are  far  more  elaborate  in  detecting  the 
errors  of  others,  than  in  widening  and  deepening  the  founda- 
tions of  the  practical  doctrines  of  international  jurispru- 
dence. I  am  not  aware  that  the  works  of  these  eminent 
Jurists  have  been  cited  at  the  English  Bar;  and  I  should 
draw  the  conclusion,  that  they  are  in  a  great  measure,  if  not 
altogether,  unknown  to  the  studies  of  Westminster  Hall. 
How  it  should  happen,  that,  in  this  age,  English  Lawyers 
should  be  so  utterly  indifferent  to  all  foreign  jurisprudence, 
it  is  not  easy  to  conceive.  Many  occasions  are  constantly 
occurring,  in  which  they  would  derive  essential  assistance 
from  it,  to  illustrate  the  questions,  which  are  brought  into 
contestation  in  all  their  Courts. 

In  consulting  the  foreign  Jurists,  I  have  felt  great  embar- 
rassment, as  well  from  my  own  imperfect  knowledge  of  the 
jurisprudence,  which  they  profess  to  discuss,  as  from  the 
remote  analogies,  which  it  sometimes  bears  to  the  rights. 
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titles,  and  remedies,  reco^ised  in  the  Common  Law.  To 
give  their  opinions  at  large  upon  many  topics  would  fill 
volumes ;  to  omit  all  statements  whatever  of  their  opinior  s 
would  be  to  ydthhold  from  the  reader  many  most  important 
lights,  to  guide  his  own  studies,  and  instruct  his  own  judg- 
ment. I  have  adopted  an  intermediate  course;  and  have 
laid  before  the  reader  such  portions  of  the  opinions  and 
reasonings  of  foreign  Jurists,  as  seemed  to  me  most  useful  to 
enable  him  to  understand  their  doctrines  and  principles,  and 
to  assist  him  with  the  means  of  making  more  ample  re- 
searches, if  his  leisure  or  his  curiosity  should  invite  him  to 
the  pursuit.  Humble  as  this  task  may  appear  to  many 
minds,  it  has  been  attended  with  a  labor  truly  discouraging 
and  exhausting.  I  dare  not  even  now  indulge  the  belief, 
that  my  success  has  been  at  all  proportionate  to  my  wishes 
or  my  efforts.  I  feel,  however,  cheered  by  the  reflection  (is 
it  a  vain  illusion  ?),  that  other  minds,  of  more  ability,  leisure, 
and  learning,  may  be  excited  to  explore  the  paths,  which  I 
have  ventured  only  to  point  out.  I  beg,  in  conclusion,  to 
address  to  the  candor  of  the  Profession  my  own  apology 
in  the  language  of  Strykius : — "  Crescit  disputatio  nostra 
sub  manibus ;  unum  enim  si  absolveris  jus,  plura  se  offerunt 
eonsideranda.  At  nos  temporis,  quod  nimis  breve  nobis  fit, 
rationem  habentes,  accuratius  ilia  inquirere  baud  possumus. 
Hinc  suflScerit,  in  presens  sparsisse  qiisedam  saltem  adhuc 
jura,  quidque  de  iis  statuaraus,  vel  obiter  dixisse*." 

JOSEPH  STORY. 

Cambridge,  Massachusetts, 
January  \gt^  18t34. 


Strykii,  Disputatio  1,  ch.  2,  §  92,  torn,  ii  p.  24. 
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FOREIGN   AND  DOMESTIC    LAWS 


CHAPTER  L 


INTRODUCTORY   REMARKS. 


§  1.  The  Earth  has  long  since  been  divided  into  distinct 
Nations,  inhabiting  different  regions,  speaking  diflPerent 
languages,  engaged  in  different  pursuits,  and  attached  to 
different  forms  of  government^  It  is  natural,  that,  under 
such  circumstances,  there  should  be  many  variances  in  their 
institutions,  customs,  laws,  and  polity ;  and  that  these 
variances  should  result  sometimes  from  accident,  and  some- 
times from  design,  sometimes  from  superior  skill  and  know- 
ledge of  local  interests,  and  sometimes  from  a  choice  founded 
in  ignorance,  and  supported  by  the  prejudices  of  imperfect 
civilization.  Climate,  and  geographical  position,  and  the 
physical  adaptations  springing  from  them,  must  at  all 
times  have  had  a  powerful  influence  in  the  organization  of 
each  society,  and  have  given  a  peculiar  complexion  and 
character  to  many  of  its  arrangements.  The  bold,  intrepid, 
and  hardy  natives  of  the  North  of  Europe,  whether  ci- 


*  Upon  the  subject  of  this  chapter  the  learned  reader  is  referred  to  Burge's 
Commentaries  upoa  Colonial  and  Foreign  Law,  Vol.  1,  Pt.  1,  ch.  1,  p.  1 
to  32. 
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vilized  or  barbarous,  would  scarcely  desire,  or  tolerate, 
the  indolent  inactivity  and  luxurious  indulgences  of  the 
Asiatics,  Nations,  inhabiting  the  borders  of  the  ocean, 
and  accustomed  to  maritime  intercourse  with  other  nations, 
would  naturally  require  institutions  and  laws,  adapted  to 
their  pursuits  and  enterprises,  which  would  be  wholly  unfit 
for  those,  who  should  be  placed  in  the  interior  of  a  con- 
tinent, and  should  maintain  very  different  relations  with 
their  neighbours,  both  in  peace  and  war.  Accordingly  we 
find,  that,  from  the  earliest  records  of  authentic  history, 
there  has  been  (as  far  at  least  as  we  can  trace  them)  little 
uniformity  in  the  laws,  usages,  policy,  and  institutions, 
either  of  contiguous  or  of  distant  nations.  The  Egyptians, 
the  Medes,  the  Persians,  the  Greeks,  and  the  Romans, 
differed  not  more  in  their  characters  and  employments 
from  each  other,  than  in  their  institutions  and  laws.  They 
had  little  desire  to  learn,  or  to  borrow,  from  each  other ; 
and  indifference,  if  not  contempt,  was  the  habitual  state  of 
almost  every  ancient  nation  in  regard  to  the  internal  polity 
of  all  others. 

§  2.  Yet  even  under  such  circumstances,  from  their  mu- 
tual intercourse  with  each  other,  questions  must  sometimes 
have  arisen,  as  to  the  operation  of  the  laws  of  one  nation 
upon  the  rights  and  remedies  of  parties  in  the  domestic 
tribunals,  especially  when  they  were  in  any  measure  de- 
pendent upon,  or  connected  with,  foreign  transactions.  How 
these  questions  were  disposed  of,  we  do  not  know.  But  it 
is  most  probable,  that  they  were  left  to  be  decided  by  the 
analogies  of  the  municipal  code,  or  were  abandoned  to  their 
fate,  as  belonging  to  that  large  class  of  imperfect  rights, 
which  rests  wholly  on  personal  confidence,  and  is  left 
without  any  appeal  to  remedial  justice.  It  is  certain,  that 
the  nations  of  antiquity  did  not  recognise  the  existence 
of  any  general  or  universal  rights  and  obligations,  such 
as  among  the  moderns  constitute,  what  is  now  emphati- 
cally called,  the  Law  of  Nations.  Even  among  the  Ro- 
mans, whose  jurisprudence  has  come  down  to  us  in  a  far 
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more  perfect  and  comprehensive  shape  than  that  of  any 
other  nation^  there  cannot  be  traced  out  any  distinct  system 
of  principles,  applicable  to  international  cases  of  mixed 
rights.  This  has  been  in  some  measure  accounted  for  by 
Huberus '  upon  the  supposition^  that  at  the  time,  to  which 
the  Roman  jurisprudence  relates,  the  Roman  dominion  ex- 
tended over  so  great  a  portion  of  the  habitable  world,  that 
frequent  cases  of  contrariety  or  conflict  of  laws  could  scarce- 
ly occur*.  But  this  is  a  very  inadequate  account  of  the 
matter ;  since  the  antecedent  jurisprudence  of  Rome  must 
have  embraced  many  such  cases  at  earlier  periods;  and 
if  there  had  been  any  rules,  even  traditionally  known,  to 
govern  them,  they  could  scarcely  have  failed  of  being  in- 
corporated into  the  Civil  Codes  of  Justinian.  In  many  of 
the  nations,  over  which  the  Romans  extended  their  domin- 
ion, the  inhabitants  were  left  in  possession  of  their  local 
institutions,  usages,  and  laws,  to  a  large  extent;  and  com- 
mercial, as  well  as  political  intercourse  must  have  brought 
many  diversities  of  laws  and  usages  in  judgment  before 
the  tribunals  of  justice'.  We  have  the  most  abundant 
evidence  on  this  head,  in  relation  to  the  Jews,  after  they 
had  submitted  to  the  Roman  yoke,  who  were  still  permitted 
to  follow  their  own  laws  in  the  times  of  our  Saviour,  and 
down  to  the  destruction  of  Jerusalem*. 

§  2  a.  When  the  Northern  nations  by  their  irruptions 
finally  succeeded  in  establishing  themselves  in  the  Roman 
empire,  and  the  dependent  nations  subjected  to  its  sway. 


12  Hub.  lib.  l,tit.  3,  p.  538. 

^  The  language  of  Huberus  is,  "  In  jure  Romano  non  est  mirum  nihil  hac 
de  re  eitare,  cum  popnli  Romani  per  omnes  orbis  partes  diffusura,  et  aequa- 
bili  jure  gubernatum  imperium,  conflictui  diversarum  legum  non  seque  potuerit 
esse  subjectum.'* — Hub.  lib.  2,  tit.  3,  sect.  1. 

»See  1  Hertii  Opera,  §  4,  de  Collis.  leg.  p.^^llO,  §  2  ;  Id.  p.  169,  (edit. 
1716). 

*  There  arc  traces  to  be  found  in  the  Digest  of  the  existence  and  operation 
of  the  Lex  Loci.  See  Dig.  lib.  50,  tit.  1,  1.  21,  §  7;  Id.  lib.  50,  tit.  6, 
1.  5,  5  1 ;  Id.  tit.  4, 1.  18,  §  27;  Id.  tit.  3, 1.  1 ;  Livermorc,  Dissert,  p.  1, 
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they  seem  to  have  adopted,  either  by  design,  or  from  ac- 
cident, or  necessity,  the  policy  of  allowing  the  different 
races  to  live  together,  and  to  be  governed  by  and  to  preserve 
their  own  separate  manners,  laws,  and  institutions  in  their 
mutual  intercourse.  While  the  conquerors,  the  Goths,  Bur- 
gundians,  Franks,  and  Lombards,  maintained  their  own 
laws  and  usages  and  customs  over  their  own  race,  they 
silently  or  expressly  allowed  each  of  the  races,  over  whom 
they  had  obtained  an  absolute  sovereignty,  to  regulate 
their  own  private  rights  and  affairs  according  to  their  own 
municipal  jurisprudence.  It  has  accordingly  been  remarked 
by  a  most  learned  and  eminent  jurist,  that,  from  this  state 
of  society  arose  that  condition  of  civil  rights,  denominated 
personal  rights,  or  personal  laws,  in  opposition  to  territorial 
laws  ^ 


1  Savigny*8  History  of  the  Roman  Law  in  the  Middle  Ages.  The  whole 
passage  is  exceedingly  interesting  and  curious;  and  therefore  I  quote  it  at 
large  from  Mr.  Catchcart's  Translation,  Vol.  1,  ch.  3,  p.  99  to  104. — 
''When  the  Goths,  Burgundians,  Franks,  and  Lombards,  founded  kingdoms 
in  the  countries,  formerly  subject  to  the  power  of  Rome,  there  were  two 
different  modes  of  treating  the  conquered  race.  They  might  be  extirpated, 
by  destroying  or  enslaving  the  freemen;  or,  the  conquering  nations,  for  the 
sake  of  increasing  their  own  numbers,  might  transform  the  Romans  into 
Germans,  by  forcing  on  them  their  manners,  constitution,  and  laws.  Neither 
mode,  however,  was  followed;  for,  although  many  Romans  were  slain,  ex- 
patriated, or  enslaved,  this  was  only  the  lot  of  individuals,  and  not  the  system- 
atic treatment  of  the  nation.  Both  races,  on  the  contrary,  lived  together, 
and  preserved  their  separate  manners  and  laws.  From  this  state  of  society 
arose  that  condition  of  civil  rights,  denominated  Personal  rights,  or  Personal 
laws,  in  opposition  to  territorial  laws.  The  moderns  always  assume,  that 
the  law^  to  which  the  individual  owes  obedience,  is  that  of  the  country,  where 
he  lives ;  and  that  the  property  and  contracts  of  every  resident  are  regulated 
by  the  law  of  his  domicile.  In  this  theory,  the  distinction  between  native 
and  foreigner  is  overlooked,  and  national  descent  is  entirely  disregarded.  Not 
80,  however,  in  the  middle  ages ;  where,  in  the  same  country,  and  often  in- 
deed in  the  same  city,  the  Lombard  lived  under  the  Lombardic,  and  the 
Roman  under  the  Roman  law.  The  same  distinction  of  laws  was  also  ap- 
plicable to  the  different  races  of  Germans.  The  Frank,  Burgundian,  and 
Goth,  resided  in  the  same  place,  each  under  his  own  law;  as  is  forcibly 
stated,  by  the  Bishop  Agobardus,  in  an  Epistle  to  Louis  le  Debonnaire.    'It 
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§  2  6.  Still,  however,  this  was  but  a  mere  arrangement 
in  the  domestic  polity  of  each  particular  nation  ;  and  even 


often  happens,'  says  he,  '  that  five  men,  each  under  a  different  law,  may  he 
found  walking  or  sitting  together.' 

**  In  the  East- Gothic  kingdom'  alone,  this  custom  was  not  originally  fol- 
lowed. There,  an  artificial  and  systematic  plan  was  adopted,  which  belongs 
to  the  particular  history  of  that  nation,  and  cannot  he  brought  within  the 
general  inquiry.  All  the  other  States  followed  the  system  of  Personal  laws: 
and,  this  universal  practice  could  not  have  arisen  from  accidental  reasons,  but 
from  common  views,  principles,  and  wants.  These  may  be  appropriately  il- 
lustrated at  present. 

**  According  to  the  general  opinion,  the  system  of  Personal  laws  prevailed 
among  all  the  German  nations,  from  the  earliest  times ;  and  it  is  customary 
to  explain  this  circumstance  by  the  love  of  freedom,  so  peculiar  to  these 
races.  In  the  first  place,  however,  it  is  difficult  to  perceive,  how  such  an  in- 
stitution could  arise  merely  from  regard  to  liberty.  Such  an  attachment 
might,  indeed,  create  a  wish  among  nations,  or  individuals,  to  preserve  their 
own  laws,  in  a  foreign  country,  or  under  a  foreign  yoke :  but  the  question  is, 
how  were  the  predominant  people  induced  to  grant  them  this  privilege  ? 
The  benevolent  and  hospitable  disposition  of  the  victorious  may  have  been 
partly  the  cause;  but,  their  mere  love  of  freedom  afibrds  no  satisfactory 
explanation.  This  humane  treatment  of  foreigners  was  not  deeply  sealed 
in  the  character  of  the  old  Germans.  It  is  probable,  that  among  them 
every  foreigner  was,  at  first,  a  Wildfang,  and  belonged  to  the  class  of  the 
Bieslerfreien ; — denied  the  advantages,  arising  from  service  in  the  national 
array,  or  from  the  obligations  of  fealty,  and  living  as  an  alien,  unprotected 
by  any  power,  except  the  weak  hand  of  the  general  government;  who,  while 
they  excluded  him  from  the  rights  of  marriage,  inherited  his  property,  and 
exacted  his  composition,  if  slain.  Further,  the  want  of  such  an  institution, 
as  the  Personal  laws,  could  never  have  been  felt,  in  a  country  without  trade, 
and  where  few  foreigners  resided.  In  these  circumstances,  its  introduction 
was  impossible.  If  only  a  single  Goth  lived  in  the  Burgundian  Empire, 
none  of  his  countrymen  could  be  found  to  administer  Gothic  law,  and  the 
Burgundians  themselves  were  entirely  ignorant  of  it. 

"The  truth  is,  that  the  want  of  such  an  institution,  and  the  possibility  of 
introducing  it,  could  occur  only  after  the  nations  were  blended  together  in 
considerable  masses.  The  internal  condition  of  each  kingdom  would  then 
produce  what  could  never  have  been  brought  about  by  mere  benevolence 
towards  individual  foreigners.  According  to  this  account  of  the  origin  of  the 
system  of  Personal  laws,  it  prevailed  in  all  the  German  States,  settled  in 
countries,  formerly  subject  to  Rome.  At  first,  the  validity  of  two  Laws  only 
»as  admitted  :  e.  g.  the  Law  of  the  victorious  race,  and  of  the  vanquished 
Homans.  Individuals,  belonging  to  other  German  nations,  did  not  at  first 
enjoy  the  ri^h'    *"*'  living  under  their  own  laws;   but,   when   our  su|>posed 
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then,  it  must  often  have  involved  serious  embarrassments, 
whenever  questions  arose  in  regard  to  conflicting  rights, 
and  claims,  and  remedies,  growing  out  of  dealings,  and 
acts,  and  contracts  between  individuals  belonging  to  dif- 
ferent races.  But  when  the  question  assumed  a  more  com- 
prehensive character,  and  the  point  to  be  decided  was,  what 
rule  should  prevail,  where  there  was  a  conflict  of  laws  be- 
tween different  sovereignties,  wholly  independent  of  each 
other ;  and  there  were  rights  to  be  established  of  a  private 
nature  between  some  of  the  subjects  of  each  sovereignty ; 
there  was  no  recognised  principle  or  practice,  which  was 
promulgated  by  all,  or  submitted  to  by  alL  Such  rights 
were  probably  left  without  any  remedy,  and  became  either 
the  subject  of  private  adjustment,  or  were  silently  dis- 
regarded, 

§  3.  The  truth  is,  that  the  Law  of  Nations,  strictly  so 
called,  was  in  a  great  measure  unknown  to  antiquity,  and 
is  the  slow  growth  of  modern  times,  under  the  combined 


kingdom  had  extended  its  conquests,  and  spread  out  its  dominion  over  other 
German  tribes,  then  the  laws  of  the  conquered  German  races  were  acknow- 
ledged, in  the  same  manner  as  the  Roman  formerly  had  been.  Thus,  also, 
every  foreign  law,  prevailing  in  the  empire  of  the  conqueror,  was  admitted 
and  considered  as  valid  among  all  the  vanquished.  This  practice  ought  to 
have  produced  the  following  results.  At  first,  in  the  northern  parts  of 
France,  the  Frank  and  Roman  laws  must  have  been  exclusively  received  : 
and,  under  the  Carlovingian  dynasty,  it  would  become  necessary  to  admit 
likewise  the  laws  of  the  West  Goths,  Burgundians,  Alemans,  Bavarians,  and 
Saxons;  because,  these,  as  nations,  belonged  to  the  empire.  Italy,  how- 
ever, did  not  form  a  Province  under  the  Franks,  and  there  could  not  conse- 
quently be  the  same  reason  for  admitting  the  validity  of  Lombardic  Law 
within  the  Frank  Empire.  In  Italy,  also,  under  the  Lombardic  Kings,  only 
Lombardic  and  Roman  law  could  have  prevailed  to  the  exclusion  of  every 
other;  but,  after  its  conquest  by  the  Franks,  all  the  multifarious  foreign 
laws,  existing  in  the  territory  of  the  conquerors,  must  have  been  introduced. 
Now,  these  anticipated  results  are  supported  by  history ;  and  this  accordance 
is  a  strong  practical  confirmation  of  that  account  of  the  origin  of  Personal 
laws,  already  established  by  general  reasoning.** — The  same  passage  will  be 
found  in  Mr.  Guenoux's  French  translation  of  the  same  work,  Vol.  1,  ch.  3, 
p.  84  to  88,  (edit.  1830);  Id.  ch.  3,  §  30,  (edit.  1839). 
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influence  of  Christianity  and  Commerced  It  is  well  known, 
that  when  the  Roman  Empire  was  destroyed,  the  Christian 
world  was  divided  into  many  independent  sovereignties,  ac- 
knowledging no  common  head,  and  connected  by  no  uni- 
form civil  polity.  The  invasions  of  the  Barbarians  of  the 
North,  the  establishment  of  the  feudal  system  in  the  middle 
ages,  and  the  military  spirit  and  enterprise  cherished  by  the 
Crusades,  struck  down  all  regular  commerce,  and  surren- 
dered all  private  rights  and  contracts  to  mere  despotic  power. 
It  was  not  until  the  revival  of  Commerce  on  the  shores  of  the 
Mediterranean,  and  the  revival  of  Letters  and  the  study  of 
the  Civil  Law  by  the  discovery  of  the  Pandects,  had  given 
an  increased  enterprise  to  maritime  navigation,  and  a  conse- 
quent importance  to  maritime  contracts,  that  anything  like 
a  system  of  international  justice  began  to  be  developed. 
It  first  assumed  the  modest  form  of  commercial  usages ;  it 
was  next  promulgated  under  the  more  imposing  authority 
of  royal  ordinances ;  and  it  finally  became  by  silent  adop- 
tion a  generally  connected  system,  founded  in  the  natural 
convenience,  and  asserted  by  the  general  comity  of  the 
commercial  nations  of  Europe.  The  system,  thus  intro- 
duced for  the  purposes  of  commerce,  has  gradually  ex- 
tended itself  to  other  objects,  as  the  intercourse  of  nations 
has  become  more  free  and  frequent.  New  rules,  resting  on 
the  basis  of  general  convenience,  and  an  enlarged  sense  of 
national  duty,  have,  from  time  to  time,  been  promulgated 
by  jurists,  and  supported  by  courts  of  justice,  by  a  course  of 
juridical  reasoning,  which  has  commanded  almost  universal 
confidence,  respect,  and  obedience,  without  the  aid,  either 
of  municipal  statutes,  or  of  royal  ordinances,  or  of  interna- 
tional treaties. 

§  4.  Indeed,  in  the  present  times,  without  some  general 
rules  of  right  and  obligation,  recognised  by  civilized  nations 
to  govern    their   intercourse   with    each    other,   the   most 


^See  1  Ward,   Law  of  Nations,  cli.  0,  p.  171  to  200;   Id.  cli.  0,  p.  120 
to  130. 
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serious  mischiefs  and  most  injurious  conflicts  would  arise. 
Commerce  is  now  so  absolutely  universal  among  all  coun- 
tries ;  the  inhabitants  of  all  have  such  a  free  intercourse 
with  each  other ;  contracts,  sales,  marriages,  nuptial  settle- 
ments, wills,  and  successions,  are  so  common  among  per- 
sons, whose  domicils  are  in  different  countries,  having  dif- 
ferent and  even  opposite  laws  on  the  same  subjects ;  that, 
without  some  common  principles  adopted  by  all  nations 
in  this  regard,  there  would  be  an  utter  confusion  of  all 
rights  and  remedies ;  and  intolerable  grievances  would 
grow  up  to  weaken  all  the  domestic  relations,  as  well  as  to 
destroy  the  sanctity  of  contracts  and  the  security  of  pro- 
perty^ 

§  5.  A  few  simple  cases  will  sufficiently  illustrate  the 
importance  of  some  international  principles  in  matters  of 
mere  private  right  and  duty.  Suppose  a  contract,  valid  by 
the  laws  of  the  country  where  it  is  made,  is  sought  to  be 
enforced  in  another  country,  where  such  a  contract  is  posi- 
tively prohibited  by  its  laws ;  or,  vice  versd,  suppose  a  con- 
tract, invalid  by  the  laws  of  the  country  where  it  is  made, 
but  valid  by  that  of  the  country  where  it  is  sought  to  be 
enforced ;  it  is  plain,  that,  unless  some  uniform  rules  are 
adopted  to  govern  such  cases,  (which  are  not  uncommon,) 
the  grossest  inequalities  will  arise  in  the  administration 
of  justice  between  the  subjects  of  the  different  countries 
in  regard  to  such  contracts.  Again  ;  by  the  laws  of  some 
countries  marriage  cannot  be  contracted  until  the  par- 
ties arrive  at  twenty-one  years  of  age ;  in  other  countries 
not  until  they  arrive  at  the  age  of  twenty-five  years. 
Suppose  a  marriage  to  be  contracted  between  two  persons 
in  the  same  country,  both  of  whom  are  over  twenty-one 


1  Boullenois,  in  his  Preface,  (1  vol.  p.  18,)  says,  "  II  regnera  done  ton- 
jours  cntre  les  nations  une  contrariete  perpetuelle  de  loix;  peut-^tre  regne- 
ra-t-elle  perpetuellement  entre  nous  sur  bien  dcs  objects.  Dela  la  necessity 
de  s*instruire  des  regies  et  des  principes,  qui  peuvent  nous  conduire  dans  la 
decision  des  questions,  que  cette  variete  peut  faire  nattre." 
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years,  but  less  than  twenty-five,  and  one  of  them  is  a  sub- 
ject of  the  latter  country.  Is  such  a  marriage  valid,  or 
not  ?  If  valid  in  the  country,  where  it  is  celebrated,  is  it 
valid  also  in  the  other  country  ?  Or,  the  question  may  be 
propounded  in  a  still  more  general  form ;  is  a  marriage, 
valid  between  the  parties  in  the  place  where  it  is  solem- 
nized, equally  valid  in  all  other  countries  ?  Or,  is  it  obli- 
gatory only  as  a  local  regulation,  and  to  be  treated  every- 
where else  as  a  mere  nullity  ? 

§  6.  Questions  of  this  sort  must  be  of  frequent  occur- 
rence, not  only  in  different  countries,  wholly  independent 
of  each  other ;  but  also  in  provinces  of  the  same  empire, 
which  are  governed  by  different  laws,  as  was  the  case  in 
France  before  the  Revolution ;  and  also  in  countries  ac- 
knowledging a  common  sovereign,  but  yet  organized  as 
distinct  communities,  as  is  still  the  case  in  regard  to  the 
communities  composing  the  British  Empire,  the  Germanic 
Confederacy,  the  States  of  Holland,  and  the  dominions  of 
Austria  and  Russia  \  Innumerable  suits  must  be  litigated 
in  the  judicial  forums  of  these  countries,  and  provinces,  and 
communities,  in  which  the  decision  must  depend  upon  the 
point,  whether  the  nature  of  a  contract  should  be  deter- 
mined by  the  law  of  the  place,  where  it  is  litigated  ;  or  by 
the  law  of  the  domicil  of  one  or  of  both  of  the  parties  ;  or  by 
the  law  of  the  place,  where  the  contract  is  made ;  whether 
the  capacity  to  make  a  testament  should  be  regulated  by 
the  law  of  the  testator's  domicil,  or  that  of  the  location 
{situs)  of  his  property ;  whether  the  form  of  his  testament 
should  be  prescribed  by  the  law  of  the  place  of  his  domicil, 
or  by  that  of  the  location  of  his  property,  or  by  that  of  the 
place  where  the  testament  is  made ;  and  in  like  manner, 
whether  the  law  of  the  domicil,  or  what  other  law  should 
govern  in  cases  of  succession  to  intestate  estates  ^ 

§  7.  It  is  plain,  that  the  laws  of  one  country  can  have 


^  See  1  Froland,  Memoires  sur  les  Statuts,  P.  1,  ch.  1,  §  5  to  10. 
^  Livermore,  Dissert.  3,  4;  Merlin,  R6pcrt.  Statut. 
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no  intrinsic  force,  proprio  vigore^  except  within  the  terri- 
torial limits  and  jurisdiction  of  that  country.  They  can 
bind  only  its  own  subjects,  and  others,  who  are  within  its 
jurisdictional  limits ;  and  the  latter  only,  while  they  remain 
therein.  No  other  nation,  or  its  subjects,  are  bound  to 
yield  the  slightest  obedience  to  those  laws.  Whatever 
extra-territorial  force  they  are  to  have,  is  the  result,  not  of 
any  original  power  to  extend  them  abroad,  but  of  that 
respect,  which,  from  motives  of  public  policy,  other  nations 
are  disposed  to  yield  to  them,  giving  them  effect,  as  the 
phrase  is,  sub  mutuoe  vicissitudinis  obtentu,  with  a  wise  and 
liberal  regard  to  common  convenience  and  mutual  benefits 
and  necessities.  BouUenois  has  laid  down  the  same  expo- 
sition as  a  part  of  his  fundamental  maxims.  *^  Of  strict 
right,"  (says  he,)  "  all  the  laws  made  by  a  sovereign  have 
no  force  or  authority,  except  within  the  limits  of  his  do- 
mains. But  the  necessity  of  the  public  and  general  welfare 
has  introduced  some  exceptions  in  regard  to  civil  com- 
merce." De  droit  etroit,  toutes  les  lots,  que  fait  un  souve^ 
rain,  riont  force  et  autorite  que  dans  Vet  endue  de  sa  domina" 
tion;  mais  la  necessite  du  bien  public  et  general  des  nations 
a  admis  quelques  exceptions  dans  ce,  qui  regarde  le  commerce 
civilK 

§  8.  This  is  the  natural  principle  flowing  firom  the  equal- 
ity and  independence  of  nations.  For  it  is  an  essential  at- 
tribute of  every  sovereignty,  that  it  has  no  admitted  su- 
perior, and  that  it  gives  the  supreme  law  within  its  own 
dominions  on  all  subjects  appertaining  to  its  sovereignty. 
What  it  yields,  it  is  its  own  choice  to  yield ;  and  it  cannot 
be  commanded  by  another  to  yield  it  as  matter  of  right. 
And,  accordingly,  it  is  laid  down  by  all  publicists  and  jurists, 
as  an  incontestable  rule  of  public  law,  that  one  may  with 
impunity  disregard  the  law  pronounced  by  a  magistrate  be- 
yond his  Qwn  territory.     Extra  territorium  jus  dicenti  im- 


1  1  BouUenois,  Prin.  Gen.  C,  p.  4. 
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pane  turn  paretur,  is  the  doctrine  of  the  Digest ' ;  and  it  is 
equally  as  true  in  relation  to  nations,  as  the  Roman  law 
held  it  to  be  in  relation  to  magistrates.  The  other  part  of 
the  rule  is  equally  applicable  ;  Idem  est,  et  si  supra  jurtsdic- 
fianem  suam  velitjus  dicere;  for  he  exceeds  his  proper  juris- 
diction^ when  he  seeks  to  make  it  operate  extra-territo- 
rially  as  a  matter  of  power  ^.  Vattel  has  deduced  a  similar 
conclusion  from  the  general  independence  and  equality 
of  nations^  very  properly  holding,  that  relative  strength 
or  weakness  cannot  produce  any  difference  in  regard  to 
public  rights  and  duties ;  that  whatever  is  lawful  for  one 
nation,  is  equally  lawful  for  another  ;  and  whatever  is  un- 
justifiable in  one,  is  equally  so  in  another  ^  And  he  affirms 
in  the  most  positive  manner,  (what  indeed  cannot  well  be 
denied,)  that  sovereignty,  united  with  domain,  establishes 
the  exclusive  jurisdiction  of  a  nation  within  its  own  terri- 
tories, as  to  controversies,  to  crimes,  and  to  rights  arising 
therein  ^. 

§  9.  The  jurisprudence,  then,  arising  from  the  conflict  of 
the  laws  of  different  nations,  in  their  actual  application  to 
modem  commerce  and  intercourse,  is  a  most  interesting  and 
important  branch  of  public  law.  To  no  part  of  the  world 
is  it  of  more  interest  and  importance,  than  to  the  United 
States,  since  the  union  of  a  national  government  with  al- 
ready that  of  twenty-six  distinct  states,  and  in  some  respects 
independent  states,  necessarily  creates  very  complicated 
private  relations  and  rights  between  the  citizens  of  those 
states,  which  call  for  the  constant  administration  of  extra- 
municipal  principles.  This  branch  of  public  law  may, 
therefore,  be  fitly  denominated  private  international  law, 
since  it  is  chiefly  seen  and  felt  in  its  application  to  the 


>  Dig.  lib.  2,  tit.  1, 1.  20;  Pothier,  Pand.  lib.  2,  tit.  1,  n.  7. 

2  Ibid. 

3  Vattcl,  Prelim.  §  15  to  20;  Id.  B.  2,  ch.  3,  §  35,  3G;  The  St.  Louis, 

SDodfon,  R.  210. 
*  Vattel,  B.  2,  cb.  7,  §  84,  85. 
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common  business  of  private  persons,  and  rarely  rises  to 
the  dignity  of  national  negotiations,  or  of  national  contro- 
versies \ 

§  10.  The  subject  has  never  been  systematically  treated 
by  writers  on  the  common  law  of  England ;  and,  indeed, 
seems  to  be  of  very  modern  growth  in  that  kingdom;  and 
can  hardly,  as  yet,  be  deemed  to  be  there  cultivated,  as 
a  science,  built  up  and  defined  with  entire  accuracy  and 
precision  of  principles.  More  has  been  done  to  give  it  form 
and  symmetry  within  the  last  fifty  years,  than  in  all  pre- 
ceding time.  But  much  yet  remains  to  be  done,  to  make 
it  what  it  ought  to  be,  in  a  country  of  such  vast  extent  in 
its  commerce,  and  such  universal  reach  in  its  intercourse 
and  polity  ^. 

§  11.  The  civilians  of  continental  Europe  have  examined 
the  subject  in  many  of  its  bearings  with  a  much  more  com- 
prehensive philosophy,  if  not  with  a  more  enlightened  spirit. 
Their  works,  however,  abound  with  theoretical  distinctions, 
which  serve  little  other  purpose  than  to  provoke  idle  dis- 
cussions, and  with  metaphysical  subtilties,  which  perplex,  if 
they  do  not  confound,  the  inquirer.  They  are  also  mainly 
addressed  to  questions  intimately  connected  with  their  own 
provincial  or  municipal  laws  and  customs,  some  of  which 
are  of  a  purely  local,  and  others  of  a  technical  and  peculiar 
character  ;  and  they  do  not  always  separate  those  consider- 
ations and  doctrines,  which  belong  to  the  elements  of  the 
general  science,  from  those,  which  may  be  deemed  founded 
in  particular  national  interests  and  local  ordinances.      Pre- 


1  The  civilians  are  accustomed  to  call  the  questions  arising  from  the  con- 
flict of  foreign  and  domestic  laws  mixed  questions,  questions  mixtes,  1  Fro- 
land,  Memoires  des  Statuts,  ch.  1,  §  9,  p.  13;   Id.  ch.  7,  §  1,  p.  155. 

^  Mr.  Chancellor  Kent  has  remarked,  that  these  topics  of  international 
law  were  almost  unknown  in  the  English  courts,  prior  to  the  time  of  Lord 
Hardwicke  and  Lord  Mansfield;  and  that  the  English  lawyers  seem 
generally^  to  have  heen  strangers  to  the  discussions  on  foreign  law  by  the 
celebrated  jurists  of  continental  Europe.  2  Kent,  Comm.  Lect.  39,  p.  455, 
(3rd  edit.). 
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cedents,  too,  have  not,  either  in  the  courts  of  continental 
Europe,  or  in  the  juridical  discussions  of  its  eminent  jurists, 
the  same  force  and  authority,  which  we,  who  live  under  the 
influence  of  the  common  law,  are  accustomed  to  attribute 
to  them ;  and  it  is  unavoidable,  that  many  dilBPerences  of 
opinion  should  exist  among  them,  even  in  relation  to  lead- 
ing principles.  But  the  strong  sense  and  critical  learning 
of  the  best  minds  among  foreign  jurists  have  generally 
maintained  those  doctrines,  which  at  the  present  day  are 
deemed  entirely  persuasive  and  satisfactory  with  us,  who 
live  under  the  common  law,  as  well  for  the  solid  grounds, 
on  which  they  rest,  as  for  the  universal  approbation,  with 
which  they  are  entertained  by  courts  of  justice  ^ 

§  12.  In  their  discussions  upon  this  subject  the  civi- 
lians have  divided  statutes  into  three  classes:  personal, 
real,  and  mixed.  By  statutes,  they  mean,  not  the  positive 
legislation,  which  in  England  and  America  is  known  by  the 
same  name,  viz.  the  acts  of  Parliament  and  of  other  legisla- 
tive bodies,  as  contra-distinguished  from  the  common  law ; 
but  the  whole  municipal  law  of  the  particular  state,  from 


^  The  late  Mr.  Liverraore,  (whose  lamented  death  occurred  in  July,  1833,) 
in  his  learned  Dissertations  on  the  Contrariety  of  Laws,  printed  at  New  Or- 
leans in  1828,  has  enumerated  the  principal  continental  writers,  who  have 
discussed  this  subject  at  large.     I  gladly  refer  the  reader  to  these  Disserta- 
tions, as  very  able  and  clear.     There  is  also  a  catalogue  of  the  principal 
writers  in  Boullenois,  Traite  des  Statuts,  Preface,  Vol.  1,  p.  29,  note  (1); 
in  Dupin's  edition   of  Camus,  Profession  d'Avocat,  Vol.  2,  tit.  7>  §  5,  art. 
1561  lo  1566;   in  Froland,  Memoires  concernans  les   Qualiies  des  Statuts, 
Vol.  1,  P.  1,  ch.  2,  p.  15;   in  Bouhier,  Coutum.  de  Bourg.  Vol.  1,  ch.  23, 
p.  450;  and  in  Mr.  Burge*s  recent  Commentaries  on  Colonial  and  Foreign 
Law,  Pt.  1,  ch.  1,  p.  6  to  32.     In  the  preparation  of  these  Commentaries  I 
have  availed  myself  chiefly  of  the  writings  of  Rodenhurg,  the  Voets  (father 
and  son,)  Burgundus,  Du   Moulin  (Molinaeus),  Froland,  Boullenois,  Bou- 
hier, and  Huberus,  as  embracing  the  most  satisfactory  illustrations  of  the 
leading  doctrines.      My  object  has  not  been  to  engage  in  any  critical  exam- 
ination of  the  comparative  merits  or  mistakes  of  the  different  commentators; 
but  rather  to  gather  from  each  of  them  what  seemed  most  entitled  to  respect 
and  confidence. 
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whatever  source  arising  \  Sometimes  the  word  is  used  by 
them  in  contradistinction  to  the  imperial  Roman  law,  which 
they  are  accustomed  to  style,  by  way  of  eminence,  the 
COMMON  LAW,  siucc  it  coustitutcs  the  general  basis  of  the 
jurisprudence  of  all  continental  Europe,  modified  and  re- 
strained by  local  customs  and  usages,  and  positive  legisla- 
tion *.  Paul  Voet  says ;  Sequitur  jus  particulare,  seu  non 
commune,  quod  uno  vocabulo  usitatissimo  Statutum  dicitur, 
quasi  statum  publicum  tuens  ^.  Appellatur  etiam  jus  munici- 
pale.  Etiam  injure  nostro  dicta  lex,  seu  lex  municipii,  ywem- 
admodum  in  genere  signat  jus  commune  *•  And  he  defines 
it  thus ;  Est  jus  particulare  ab  alio  legisUxtore  quam  Impe- 
ratore  constitutum  \  Dico,  jus  particulare,  in  quantum  op- 
ponitur  juri  communi,  non  prout  est  gentium  et  naiurah, 
sed  prout  est  ju^  civile  Romanorum,  popido  Romano  com- 
mune, et  omnibus,  qui  illo  populo  parebant^.  AdStur,  ab 
alio  legislatore,  cum  qui  statuta  condit,  rede  et  suo  mode  le- 
gislator appelletur,  ut  ipsa  statuta  leges  dicuntur  municipio^ 
rum.  Et  quidem,  ab  alio,  quia  regulariter  statuta  non  condit 
Imperator ;  excipe,  nisi  municipibus  jura  det,  statuta  prce- 
scribal,  secundum  quce  ipsi  sua  regant  municipia  \  Denique 
adjicitur,  quam  imperatore,  quod  licet  Imperator  solummodo 
dicatur  legislator,  id  tamen,  non  alio  sensu  obtineat,  qtiam 
quod  suis  legibus  non  hunc  atU  ilium  populum,  verum  omnes 
constringat,  quos  suce  clementioe  regit  imperium  *.  Merlin 
says ;  "  This  term,  statute,  is  generally  applied  to  all  sorts 


1  Bouhier,  Coutum.  de  Bourg,  Vol  1,  p.  174  to  179,  §  9  to  82;  1  Hertii 
Opera.     De  CoUisione  Legum,  §  4,  art.  5,  p.  121;  Id.  p.  172,  (edit.  1716). 

2  Bouhier,  Coutum.  de  Bourg.  Vol.  1,  p.  175,  178,  <S  16,  28,  29. 

3  P.  Voet,  de  Statut.  §  4,  ch.  1,  §  1  ;  Id.  p.  123,  (edit.  1661). 

4  Ibid. 

6  P.  Voet,  de  Statut.  §  4,  ch.  1,  §  2;  Id.  p.  124,  (edit.  1661). 

6  Ibid. 

7  P.  Voet,  de  Statut.  §  4,  ch.  1,  §  2 ;  Id.  p.  125,  (edit.  1661). 

8  P.  Voet,  de  Statut.  §  4,  ch.  1,  §  2;  Id.  p.  125,  (edit.  1661) ;  Id.  §  1, 
ch.  4;  Id.  p.  35,  (edit.  1661);  Liverm.  Dissert.  II.,  p.  21,  n.  (b),  (edit. 
1828). 
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of  laws  and  regulations.  Every  provision  of  law  is  a  sta- 
tute, which  permits^  ordains,  or  prohibits  anything.**  Ce 
ierme  (statut,)  ^applique  en  general  d  toutes  sortes  de  lois  et 
de  reglemens.  Chaque  disposition  d^une  loi  est  un  statut,  qui 
permet,  ordonne,  ou  defend  quelque  chose  ^ 

§  13.  The  civilians  have  variously  defined  the  different 
classes  of  statutes  or  laws.  The  definitions  of  Merlin  are 
sufficiently  clear  and  explicit  for  all  the  purposes  of  the 
present  work,  and  will  therefore  be  here  cited.  The  dis- 
tinctions between  the  different  classes  are  very  important 
to  be  observed  in  consulting  foreign  jurists,  since  they  have 
been  adopted  by  them  from  a  very  early  period,  and  per- 
vade all  their  discussions.  Personal  statutes  are  held  by 
them  to  be  of  general  obligation  and  force  everywhere; 
but  real  statutes  are  held  to  have  no  extra-territorial  force 
or  obligation ^  "Personal  statutes,"  (says  Merlin,)  "are 
those^  which  have  principally  for  their  object  the  person, 
and  treat  only  of  property  (JbiensY  incidentally  (acces- 
toiremeni)  ;  such  are  those,  which  regard  birth,  legitimacy, 
freedom,  the  right  of  instituting  suits,  majority  as  to  age, 
incapacity  to  contract,  to  make  a  will,  to  plead  in  proper 
person,  &c.*  Real  statutes  are  those,  which  have  principally 
for  their  object  property  {biens),  and  which  do  not  speak 
of  persons,  except  in  relation  to  property  ;  such  are  those, 
which  concern  the  disposition,  which  one  may  make  of  his 
property,  either  while  he  is  living,  or  by  testament  \    Mixed 


>  Merlin,  Repertoire,  art.  StattU.  Vol.  31,  (edit.  1828),  Bruxelles  ;  Saul  r. 
His  Creditors,  17  MartiD,  R.  569,  589. 

^  Rodenburg,  De  Statut.  Divers,  c.  3,  p.  7 ;  1  Froland,  Memoires  des 
Sututs,  ch.  7>  §  1»  2. 

^The  term  *'biens,"  in  the  sense  of  the  civilians  and  continental  jurists, 
comprehends  not  merely  goods  and  chattels,  as  in  the  common  law,  but  real  es- 
tate. But  the  distinction  between  movable  and  immovable  property  is  never- 
theless recognised  by  them,  and  gives  rise  in  the  civil  law,  as  well  as  in  the 
common  law,  to  many  important  distinctions  as  to  rights  and  remedies. 

^See  Potfaier,  Coutum.  d^Orleans,  ch.  1,  §  1,  art.  6. 

^  See  Pothieri  Coutum.  d'Orleans,  ch.  1,  §  2,  art.  21. 
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statutes  are  those,  which  concern  at  once  persons  and  pro- 
perty." But  Merlin  adds,  '^  that  in  this  sense  almost  all 
statutes  are  mixed,  there  being  scarcely  any  law  relative  to 
persons,  which  does  not  at  the  same  time  relate  to  things  ^" 
He,  therefore,  deems  the  last  classification  unnecessary,  and 
holds,  that  every  statute  ought  to  receive  its  denomination  ac- 
cording to  its  principal  object.  As  that  object  is  real,  or  per- 
sonal, so  ought  the  quality  of  the  statute  to  be  determined  ^. 
But  this  distribution  into  three  classes  is  usually  adopted, 
precisely  as  it  is  stated  by  Rodenburg : — Aui  enim  statuium 
simpliciter  dispordt  de  personis ;  aut  solummodo  de  rebus  ; 
aut  conjunctim  de  utrisqne '.  And  he  proceeds  to  explain 
this  division  in  the  following  manner  :  Qiue  ita  constrictim 
dicta  sic  habentur  explicatius:  Aut  universus  personce  status, 
aut  conditio  in  dispositione  statuti  vertitur,  citra  ullam  rerum 


1  Merlin,  Repertoire,  Statut.;  Id.  Autorisation  Maritale,  §  10. 

2  Ibid. 

3  Rodenburg,  De  Statut.  Diversitate,  ch.  2,  p.  4;  Le  Brun,  Traite  de 
la  Comraunaute,  Liv.  2,  ch.  3,  §  20  to  48 ;  BouLier,  Coutum.  de  Bourg. 
ch.  21  to  ch.  37 ;  Voet,  de  Statut.  §  4,  ch.  2,  p.  116  to  p.  124;  Id.  p.  129 
to  p.  143,  (edit.  1661  ;)  Livermore,  Dissert.  §  65  to  §  162;  1  Froland,  Me- 
iDoires,  Qualite  des  Statuts,  Pt.  1,  ch.  3,  25;  Id.  ch.  4,  p.  49,  ch.  5,  p.  81, 
ch.  6,  p.  114;  Boullenois,  Traite  des  Statuts,  Vol.  1,  Preface,  p.  22;  Po- 
thier,  Coutum.  d'Orleans,  ch.  1,  §  1,  art.  6,  7»  8. — Boullenois  distributes 
all  statutes  into  three  classes :  '*  Ou  le  statut  dispose  simplement  des  per- 
8onnes ;  ou  il  dispose  simplement  des  choses  ;  ou  il  dispose  tout  a  la  fois  des 
personnes  et  des  choses.*'  1  Boullenois,  Traite  des  Statuts  reels  et  person- 
nels, tit.  1,  ch.  2,  obs.  2,  p.  25  ;  Id.  Princ.  Gen.  p.  4,  6.  Mr.  Henry,  in 
his  Dissertation  on  Personal,  Real,  and  Mixed  Statutes,  has  adopted  the  like 
distribution,  without  any  acknowledgment  of  the  source,  (Boullenois,)  from 
which  he  has  drawn  all  his  materials.  See  Henry  on  Personal  and  Real 
Statutes,  ch.  1,  §  2  to  ch.  3,  §  1,  p.  2  to  33.  See  also  Livermore's  Dis- 
sert. 2,  §  65  to  §  162,  p.  62  to  106;  Id.  §  168,  p.  109.  Mr.  Justice 
Porter,  in  delivering  the  opinion  of  the  Supreme  Court  of  Louisiana,  in  the 
case  of  Saul  v.  His  Creditors,  (17  Martin,  R.  569,  590,)  said,  that  foreign 
jurists,  by  a  personal  statute,  mean  that,  'which  follows,  and  governs  the 
party  subject  to  it,  wherever  he  goes;  and  a  real  statute  is  that,  which  con- 
trols things,  and  does  not  extend  beyond  the  limits  of  the  country,  from 
which  it  derives  its  authority.  Is  not  this  a  description  of  the  effect  of  such 
statutes,  rather  than  a  definition  of  their  nature  ?     See  Id.  593. 
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adjectionem,  adeoque  de  personis  agitur  in  abstracto,  absque 
Md  consideratione  rerum  ;  ut,  verbi  gratia,  quoto  quis  aeta- 
tis  anno  fui  Juris  sit,  quando  exeat  parentum  potestate  ;  de 
(piibus  et  consimilihus  exemplis  mox  fusius.  Ant  in  solas 
fnudasque  res  statuti  dispositio  dirigitur,  ut  nullum  intervenire 
necesse  sit  actum  homims,  aut  aliquam  concurrere  personce 
operam,  cujusmodi  sunt,  quibus  rerum  successionibus  ab  intes^ 
iato  Jus  panitur  ;  ut  bona  matema  cedant  matemis,  patema 
paierms,  nothi  succedant  matribus,  non  succedant  patribus; 
quando  succedatur  in  stirpes,  quando  in  capita:  quas  Jura 
successionum  ab  intestato  appellaveris.  Aut  permittit  deni- 
que,  vetat,  aut  ordinat,  actum  a  personis  circa  res  peragenr 
dum,  ex  utriusque  complexu  constructum  Statutum,  contra 
quod,  ut  queat  committi  quippiam,  personce  actum  intervenire 
necesse  est.  Quo  pertinent.  Sine  indulto  Principis  de  rebus 
suis  nemo  testator;  conjuges  sibi  invicem  non  leganto;  vir 
citra  consensum  uxorium  res  soli  non  alienato\ 

§  14.  In  the  application  of  this  classification  to  par- 
ticular cases,  there  has  been  no  inconsiderable  diversity 
of  opinion  among  the  civilians.  What  particular  statutes 
are  to  be  deemed  personal,  and  what  real ;  when  they  may 
be  said  principally  to  regard  persons,  and  when  principally 
to  regard  things;  these  have  been  vexed  questions,  upon 
which  much  subtlety  of  discussion  and  much  heat  of  con- 
troversy have  been  displayed.  The  subject  is  in  itself  full 
of  intrinsic  difficulties  ;  but  it  has  been  rendered  more  per- 
plexed by  metaphysical  niceties  and  over-curious  learning^ 


'  RodeDburg,  De  Statut.  Divers,  ch.  2,  p.  4,  (2  BouUenois,  Appendix, 
p.  4). 

«  See  1  BouUenois,  tit.  1,  ch.  1,  Observ.  2,  p.  16,  &c.;  Id.  cL.  2,  Obs.  5, 
p.  114  to  122;  1  Froland,  Mem.  des  Stat.  ch.  2,  p.  15 ;  2  Kent,  Comra. 
Lect.  39,  p.  453  to  457,  (3rd  edit.);  Saul  r.  His  Creditors,  17  Martin,  R. 
569  to  596;  Henry  on  Foreign  Law,  ch.  3,  p.  23,  &c. — The  Supreme  Court 
of  Louisiana  have  made  some  very  just  remarks  on  this  subject.  *'  We  are 
led,"  (says  Mr.  Justice  Porter,  in  delivering  the  opinion  of  the  Court,)  "into 
ta  examination  of  the  doctrine  of  real  and  personal  statutes,  as  it  is  called  by 
tbe  continental  writers  of  Europe ;  a  subject  the  most  intricate  and  perplexed 
of  iny  that  has  occupied  the  attention  of  lawyers  and  courts ;  one  on  which 
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Hertius  admits,  that  these  subtleties  have  so  perplexed 
the  subject,  that  it  is  difficult  to  venture  even  upon  an  ex- 
planation. His  language  is:  De  collisu  legum  anceps,  dif- 
JiciliSf  et  late  diffusa  est  disputatio,  quam  nescio  an  quis^ 
quam  expUcare  to  tarn  aggresstis  fueritK  And  in  another 
place  he  adds :  Cceterum  Junioribus  plerisque  placuit  dis- 
iinctio  mter  statuta,  realia,  personalia,  et  mixta.  Verum  in 
iis  definiendis  mirum  est,  quam  sudant  Doctores  -.  Bartolus 
has  furnished  a  memorable  example  of  these  niceties.  After 
remarking  upon  the  distinction  between  personal  and  real 
statutes,  and  the  mode  of  distinguishing  the  one  from  the 
other,  and  that  in  England  the  custom  obtains  of  the  eldest 
son's  succeeding  to  all  the  property,  he  says :  Mihi  videtur. 


scarcely  any  writers  are  found  entirely  to  agree,  and  on  which  it  is  rare  to 
find  one  consistent  with  himself  throughout.  We  know  of  no  matter  in 
jurisprudence  so  unsettled,  or  none  that  should  more  teach  men  distrust  of 
their  own  opinions,  and  charity  for  those  of  others.'*  Saul  v.  His  Creditors, 
17  Martin,  R.  569,  588.  Chancellor  D'Aguesseau  has  attempted  a  defini- 
tion, or  test,  of  real  and  personal  laws.  He  says:  "The  true  principle  in 
this  matter  is,  to  examine  if  the  statute  has  property  directly  for  its  ohject, 
or  its  destination  to  certain  persons,  or  its  preservation  in  families ;  so  that  it 
is  not  the  interest  of  the  person  whose  rights  or  acts  are  examined,  but  the 
interests  of  others  to  whom  it  is  intended  to  assure  the  property,  or  the  real 
rights  which  were  the  cause  of  the  law.  Or  if,  on  the  contrary,  all  the  at- 
tention of  the  law  is  directed  towards  the  person,  to  provide  in  general  for 
his  qualifications,  or  his  general  absolute  capacity,  as  when  it  relates  to  the 
qualities  of  major  or  minor,  of  father  or  son,  of  legitimate  or  illegitimate,  of 
ability  or  inability  to  contract,  by  reason  of  personal  causes.  In  the  first 
hypothesis,  the  statute  is  real;  in  the  second  it  is  personal.**  Cited  in  17 
Martin,  R.  p.  594;  D*Ague8s«au  CEuvres,  torn.  4,  p.  660,  (4 to.  edit.). 
How  unsatisfactory  is  this  description  when  applied  in  practice. 

1  1  Hertii  Opera,  De  Collis.  Legum,  §  1,  n.  1,  p.  91 ;  Id.  §  4,  n.  3, 
pp.  121,  122;   Id.  p.  129,  and  p.  170,  (edit.  1716). 

2  1  Hertii  Opera,  §  4,  u.  3,  p.  120  ;  Id.  p.  170  (edit.  1716).  See  also 
1  Froland,  Mem.  Qualite  des  Statut.  ch.  3  to  ch.  7;  Bouhier,  Coutum.  de 
Bourg.  ch.  23,  §§  58,  59. — Mr.  Livermore  has  given  a  concise  view  of  the 
yarlons  opinions  of  foreign  jurists  on  this  subject,  which  will  well  reward  a  dili* 
gent  perusal.  Liverm.  Dissert.  2,  §  65  to  162.  His  own  opinions,  which 
exhibit  great  acuteness,  will  also  be  found  in  the  same  work  from  §  163  to 
§  214.  The  subject  is  very  amply  discussed  iu  Froland,  BouUenois,  Bouhier, 
Le  BruD,  and  Rodenburg. 
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§  15.  Le  Brun  says,  that,  in  order  to  ascertain  whether 
a  statute  is  personal  or  not,  it  is  necessary  to  examine 


The  personal  statute  of  one  country  controls  the  personal  statute  of  another 
country,  into  which  a  party  once  governed  by  the  former,  or  who  may  con- 
tract under  it,  should  remove.     But  it  is  subject  to  a  real  statute  of  the 
place  where  the  person  subject  to  the  personal  should  fix  himself,  or  where 
the  property  on  which  the  contest  arises  may  be  situated.      So  far  the  rules 
are  plain  and  intelligible.    But  the  moment  we  attempt  to  discover  from  these 
writers  what  statutes  are  real  and  what  are  personal,  the  most  extraordinary 
confusion  is  presented.     Their  definitions  often  differ,  and  when  they  agree 
on  their  definitions  they  dispute  as  to  their  application.     Bartolus,  who  was 
one  of  the  first  by  whom  this  subject  was  examined,  and  the  most  distin- 
guished jurist  of  his  day,  established  as  a  rule,  that,  whenever  the  statute 
commenced  by  treating  of  persons,  it  was  a  personal  one  ;  but  if  it  began  by 
disposing  of  things,  it  was  real.     So  that  if  a  law,  as  the  counsel  for  the  ap- 
pellants has  stated,  was  written  thus:    'The  estate  of  the  deceased  shall  be 
inherited  by  the  eldest  son,*  the  statute  was  real;  but  if  it  said,  *  The  eldest 
son  shall  inherit  ihe  estate,'  it  was  personal.  This  distinction,  though  purely 
verbal,  and  most  unsatisfactory,  was  followed  for  a  long  time,  and  sanctioned 
by  many  whose  names  are  illustrious  in  the  annals  of  jurisprudence;  but  it 
was  ultimately  discarded  by  all.     D'Argentre,  who  rejected  this  rule,  to  real 
and  personal  statutes  added  a  third,  which  he  called  mixed.     The  real  sta- 
tute, according  to  this  writer,  is  that  which  treats  of  immovables;  In  quo  de 
rebus  soli,  id  est  immobilibus  agitur.    And  the  personal,  that  which  concerns 
the  person  abstracted  from  things  ;  Statutum  personale  est  illud,  quod  afficit 
personam  universaliter  abstracte  ab  omni  materia  reali.  The  mixed  he  states 
to  be  one  which  concerns  both  persons  and  things.     (D*Argeutre,  Comm. 
ad  Leg.  Brit,  des  Donat.  art.  228,  n.  5   to  9,  tom.  1,  p.  648.)     This  de- 
finition of  D'Argentfe  of  a  personal  statute  has  been  adopted  by  every  writer 
who  has  treated  of  this  matter.     A  long  list  of  them,  amounting  to  twenty- 
five,  is  given  by  Froland,  in  his  M6moires  concernans  la  Quality  des  Statuts, 
among  which  are  found  Burgundus,  Rodenburg,  Stockmans,  Voet,  and  Du- 
moulin.     (Froland,  M^moires  concernans  la  Quality  de  Statuts,  cb.  5,  No. 
1.)     But  the  definition  which  he  has  given  of  a  real  statute  does  not  seem 
to  have  been  so  generally  adopted.     It  was,   however,  followed  by  Burgun- 
dus,  Rodenburg,  and  Stockmans.      Boullenois,   who  is  one  of  the  latest 
writers,  attacks  the  definitions  given  by  D*Argentre,  and,  as  he  supposes, 
refutes  them ;  he  adds  others,  which  appear  to  be  as  little  satisfactory  as  those 
he  rejects.     He  divides  personal  statutes  into  personal  particular,  and  per- 
sonal universal;  personal  particular  he  subdivides  again  into  pure  personal, 
and  personal  real.     (Boullenois,  Trait6  de  la  Personality  et  de  la  Realit^ 
des  Lois,  tit.  1,  c.  2,  Obs.  4,  p.  44  to  52.)     Voet  has  two  definitions:  one, 
that  a  real  statute  is  that  which  affects  principally  things,  though  it  also  re- 
lates to  persons;  and  the  other,  that  a  personal  statute  is  that  which  affects 
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state  of  the  person,  but  only  particular  acts  of  the  person, 
it  is  not  personal.  Thus,  a  statute  which  prohibits  married 
persons  from  making  donations  to  each  other,  is  purely  real 
and  local ;  because  it  regulates  a  particular  act  only.  And 
a  statute,  to  be  personal,  must  regulate  the  state  of  the 
person  without  speaking  of  property  (Jbiens).  Thus,  a  sta- 
tute which  excludes  females  from  inheriting  fiefs  in  favour 
of  males,  or  which  excludes  a  beneficiary  heir  from  the 
succession  in  favour  of  the  simple  heir,  or  which  excludes 
a  daughter,  who  is  endowed,  from  the  succession,  is  real 
and  local ;  for  all  these  statutes  speak  of  property.  For 
the  same  reason  he  holds  the  Senaius-consultufn  Velleia- 
nuniy  by  which  a  married  woman  was  prohibited  from  bind- 
ing herself  for  the  debt  of  another  person  ^  (and  which  was 
borrowed  from  the  Roman  Law  into  the  customary  juris- 
prudence of  some  of  the  French  provinces,)  to  be  a  real  sta- 
tute ;  because  it  regulates  a  particular  act  of  the  person 
only  ^.  And  he  adds,  that  the  definition  of  a  real  statute 
results  from  that  of  a  personal  statute.     In  one  word,  a 


fulness  and  clearness  with  which  he  expresses  himself  on  all  questions  of 
jurisprudence.  When  he,  therefore,  and  so  many  other  men  of  great  talents 
and  learning  are  thus  found  to  fail  in  fixing  certain  principles,  we  are  forced 
to  conclude  that  they  have  failed,  not  from  want  of  ability,  but  because  the 
matter  was  not  susceptible  of  being  settled  on  certain  principles.  They  have 
attempted  to  go  too  far ;  to  define  and  fix  that  which  cannot,  in  the  nature  of 
things,  be  defined  and  fixed.  They  seem  to  have  forgotten,  that  they  wrote 
on  a  question  which  touched  the  comity  of  nations,  and  that  that  comity  is, 
and  ever  must  be,  uncertain ;  that  it  must  necessarily  depend  on  a  variety  of 
circumstances  which  cannot  be  reduced  within  any  certain  rule;  that  no 
nation  will  suffer  the  laws  of  another  to  interfere  with  her  own  to  the  injury 
of  her  citizens ;  that,  whether  they  do  or  not,  must  depend  on  the  condition 
of  the  country  in  which  the  foreign  law  is  sought  to  be  enforced,  the  particular 
law  of  her  legislation,  her  policy,  and  the  character  of  her  institutions;  that, 
in  the  conflict  of  laws,  it  must  be  often  a  matter  of  doubt  which  should  pre- 
vail ;  and  that,  whenever  that  doubt  docs  exist,  the  court  which  decides  will 
prefer  the  laws  of  its  own  country  to  that  of  the  stranger." 

1  Dig.  lib.  16,  tit.  1,  1.  1 ;  Id.  1.  16.  §  1. 

2  Le  Brun,  Traits  de  la  Coramunaute,   Liv.  2,  ch.  3,  §  5,  n.  20  to  48, 
p.  310  to  319. 
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statute  is  real  which  regulates  a  particular  act  of  the  per- 
son, or  which  speaks  of  property  \  Other  jurists  of  distin- 
gnished  reputation  (among  whom  is  BouUenois)  have  denied 
this  to  be  a  sound  distinction  ;  and  have  especially  held  the 
Senatus-comuhum  Velleianum  to  be  a  personal  statute  ^. 

§  16.  It  is  not  my  design  to  engage  in  the  controversy, 
as  to  what  constitutes  the  true  distinction  between  personal 
statutes  and  real  statutes,  or  to  examine  the  merits  of  the 
various  systems  propounded  by  foreign  jurists  on  this  sub- 
ject It  would  carry  me  too  far  from  the  immediate  pur- 
pose of  these  commentaries,  even  if  I  felt  myself  possessed 
(which  I  certainly  do  not)  of  that  critical  skill  and  learning 
which  such  an  examination  would  require,  in  order  to  treat 
the  subject  with  suitable  dignity.  My  object  is  rather  to 
present  the  leading  principles  upon  some  of  the  more  im- 
portant topics  of  private  international  jurisprudence,  and  to 
use  the  works  of  the  civilians,  to  illustrate,  confirm,  and  ex- 
pand the  doctrines  of  the  common  law,  so  far,  at  least,  as 
the  latter  have  assumed  a  settled  form.  If,  in  referring  to 
the  authority  of  the  civilians,  I  should  speak  of  the  person- 
ality of  laws,  {personalite  des  statuls,)  and  the  reality  of 
laws,  {realite  des  statuts,)  let  it  not  be  attributed  to  a  spirit 
of  innovation  upon  the  received  usages  of  our  language ; 
but  rather  to  a  desire  to  familiarize  expressions,  which,  in 
this  peculiar  sense,  have  already  found  their  way  into  our 
juridical  discussions,  and  are  becoming  daily  more  and  more 
important  to  be  understood  by  American  lawyers,  since 
they  are  incorporated  into  the  very  substance  of  the  juris- 
prudence of  some  of  the  States  in  the  Union  \  By  the  per- 
sonality of  laws  foreign  jurists  generally  mean  all  laws 
which  concern  the  condition,  state,  and  capacity  of  persons ; 


*  Lc  Brun,  Trait^  de  la  Communaute,  Liv.  2,  ch.  3,  §  5,  n.  20  to  48, 
p.  310  to  319. 

«  1  BouUenois,  Princ.  Gen.  5;  Id.  Observ.  3,  p.  40;  Id.  Observ.  4,  pp.  43, 
49;  Id.  Observ.  5,  pp.  78,  79,  82,  101,  103,  105,  106,  118;  Henry  on 
Forei^  Law,  31,  50. 

'  See  note  to  2  Kent,  Comm.  Lcct.  39,  p.  446,  (3rd  edit.). 
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by  the  reality  of  laws,  all  laws  which  concern  property  or 
things  ;  qtice  ad  rem  spectant  \  Whenever  they  wish  to 
express  that  the  operation  of  a  law  is  universal,  they  com- 
pendiously announce  that  it  is  a  personal  statute ;  and 
whenever,  on  the  other  hand,  they  wish  to  express  that  its 
operation  is  confined  to  the  country  of  its  origin,  they  simply 
declare  it  to  be  a  real  statute. 


1  1  Boullenois,  Observ.  3,  pp.  41,  42. — Mr.  Liverraore,  in  his  Disserta- 
tions, used  the  words,  personality  and  reality;  Mr.  Henry,  in  his  work,  the 
words  personalty  and  realty,  I  have  preferred  the  former,  as  least  likely 
to  lead  to  mistakes,  as  "personalty  "  is  in  our  law  confined  to  personal  es- 
tate, and  **  realty  "  to  real  estate. 
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CHAPTER  11. 

GENERAL    MAXIMS   OF   INTERNATIONAL   JURISPRUDENCE. 

§  17.  Before  entering  upon  any  examination  of  the 
various  heads  which  a  treatise  upon  the  Conflict  of  Laws 
will  naturally  embrace,  it  seems  necessary  to  advert  to  a 
few  general  maxims  or  axioms,  which  constitute  the  basis 
upon  which  all  reasonings  on  the  subject  must  necessarily 
rest ;  and  without  the  express  or  tacit  admission  of  which, 
it  will  be  found  impossible  to  arrive  at  any  principles  to 
govern  the  conduct  of  nations,  or  to  regulate  the  due  ad- 
ministration of  justice. 

§  18.  I.  The  first  and  most  general  maxim  or  propo- 
sition is  that  which  has  been  already  adverted  to:  that 
every  nation  possesses  an  exclusive  sovereignty  and  juris- 
diction within  its  own  territory.  The  direct  consequence 
of  this  rule  is,  that  the  laws  of  every  state  affect  and  bind 
directly  all  property,  whether  real  or  personal,  within  its 
territory ;  and  all  persons  who  are  resident  within  it, 
whether  natural-born  subjects  or  aliens ;  and  also  all  con- 
tracts made  and  acts  done  within  it^  A  state  may  there- 
fore regulate  the  manner  and  circumstances  under  which 
property,  whether  real  or  personal,  or  in  action,  within 
it  shall  be  held,  transmitted,  bequeathed,  transferred,  or 
enforced ;  the  condition,  capacity,  and  state  of  all  per- 
sons within  it;  the  validity  of  contracts  and  other  acts 
done  within  it;  the  resulting  rights  and  duties  growing 
out  of  these  contracts  and  acts;  and  the  remedies  and 
modes  of  administering  justice  in  all  cases  calling  for  the 


*  Henry  on  Foreign  Law,  P.  1,  cli.  1,  §  1,  p.  1 ;  Huberns,  Lib.  1,  tit.  3, 
§  2;  Hall  r.  Campbell,  Cowp.  R.  208;  Ruding  r.  Smitb,  2  Hagg.  Consist. 
R.383. 
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interposition  of  its  tribunals  to  protect,  and  vindicate,  and 
secure  the  wholesome  agency  of  its  own  laws  within  its  own 
domains. 

§  1 9.  Accordingly,  Boullenois  has  laid  down  the  follow- 
ing among  his  general  principles  {Principes  generaux).  He 
says:  (1.)  He,  or  those  who  have  the  sovereign  authority, 
have  the  sole  right  to  make  laws ;  and  these  laws  ought  to 
be  executed  in  all  places  within  the  sovereignty  where  they 
are  known,  in  the  prescribed  manner.  (2.)  The  sovereign 
has  power  and  authority  over  his  subjects,  and  over  the  pro- 
perty which  they  possess  within  his  dominions.  (3.)  The 
sovereign  has  also  authority  to  regulate  the  forms  and 
solemnities  of  contracts,  which  his  subjects  make  within  the 
territories  under  his  dominions ;  and  to  prescribe  the  rules 
for  the  administration  of  justice.  (4.)  The  sovereign  has 
also  a  right  to  make  laws  to  govern  foreigners  in  many 
cases;  for  example,  in  relation  to  property  which  they 
possess  within  the  reach  of  his  sovereignty ;  in  relation  to 
the  formalities  of  contracts  which  they  make  within  his 
territories ;  and  in  relation  to  judiciary  proceedings,  if  they 
institute  suits  before  his  tribunals.  (5.)  The  sovereign 
may  in  like  manner  make  laws  for  foreigners  who  even 
pass  through  his  territories ;  but  these  are  commonly  simple 
laws  of  police,  made  for  the  preservation  of  order  within 
his  dominions,  and  these  laws  are  either  permanent,  or 
they  are  made  only  for  certain  particular  occurrences ^ 
The  same  doctrine  is  either  tacitly  or  expressly  conceded 
by  every  other  jurist  who  has  discussed  the  subject  at 
large,  whether  he  has  written  upon  municipal  law  or  upon 
public  law^ 

§  20.  n.  Another  maxim  or  proposition  is,  that  no 
state  or  nation  can,  by  its  laws,  directly  affect  or  bind 
property  out  of  its  own  territory,  or  bind  persons  not 
resident  therein,  whether  they  are   natural-born   subjects 


^  1  Boullenois,  Traite  des  Statues,  pp.  2,  3,  4. 
a  Vattel,  B.  2,  ch.  7,  §§  84,  85. 
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or  others.  This  is  a  natural  consequence  of  the  first  pro- 
position; for  it  would  be  wholly  incompatible  with  the* 
equality  and  exclusiveness  of  the  sovereignty  of  all  nations^ 
that  any  one  nation  should  be  at  liberty  to  regulate  either 
persons  or  things  not  within  its  own  territory.  It  would 
be  equivalent  to  a  declaration,  that  the  sovereignty  over  a 
territory  was  never  exclusive  in  any  nation,  but  only  con- 
current with  that  of  all  nations ;  that  each  could  legislate 
for  all,  and  none  for  itself;  and  that  all  might  establish 
rules  which  none  were  bound  to  obey.  The  absurd  results 
of  such  a  state  of  things  need  not  be  dwelt  upon.  Accord- 
ingly Rodenburg  has  significantly  said,  that  no  sovereign 
has  a  right  to  give  the  law  beyond  his  own  dominions ;  and 
if  he  attempts  it,  he  may  be  lawfully  refused  obedience ;  for 
wherever  the  foundation  of  laws  fails,  there  their  force  and 
jorisdiction  fail  also.  Constat  igitur  extra  territorium  legem 
dicere  licere  nemifii,  idgue  si  fecerit  qiiis,  impune  ei  non 
pareri;  quippe  ubi  cesset  statutorum  fundamentum,  robur 
et jurisdiction .  P.  Voet  speaks  to  the  same  effect:  Nullum 
ffatutum,  sive  in  rem  sive  in  personam,  si  de  ratione  juris 
dvilis  sermo  instituatur,  sese  extendit  ultra  statuentis  territo^ 
rium^.  Boullenois  (as  we  have  seen)  announces  the  same 
rule :  De  droit  etroit,  toutes  les  loix,  que  fait  un  souverain, 
n*ont  force  et  autorite  que  dans  Vetendue  de  sa  domination^; 
and,  indeed,  it  is  the  common  language  of  jurists*.  Mr. 
Chief  Justice  Parker  has  recognised  the  doctrine  in  the 
fullest  manner.  "  That  the  laws  "  (says  he)  '^  of  any  state 
cannot  by  any  inherent  authority  be  entitled  to  respect 
extra-territorially,  or  beyond  the  jurisdiction  of  the  state 
which  enacts  them,  is  the  necessary  result  of  the  indepen- 
dence of  distinct  sovereignties  ^" 


^  Rodenburg,  de  Stat.  ch.  3,  §  1,  p.  ?• 

«  Voet,  de  Stat.  §  4,  cb.  2,  n.  7,  p.  124;  Id.  138,  139,  (edit.  1661). 
3  1  Boullenois,  des  Statut.  Princip.  Gen.  6,  p.  4;  Id.  cb.  3,  Observ.  10, 
p.  1 52. 
*  Ibid. 
^  filanchard  r.  Russell,  13  Mass.  R.  4. — Tbe  same  doctrine  is  reasoned 
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§  21.  Upon  this  rule  there  is  often  engrafted  an  excep- 
tion of  some  importance  to  be  rightly  understood.  It  is, 
that,  although  the  laws  of  a  nation  have  no  direct  binding 
force  or  effect,  except  upon  persons  within  its  own  terri- 
tories ;  yet  that  every  nation  has  a  right  to  bind  its  own 
subjects  by  its  own  laws  in  every  other  placed  In  one 
sense  this  exception  may  be  admitted  to  be  correct,  and 
well  founded  in  the  practice  of  nations ;  in  another  sense 
it  is  incorrect,  or,  at  least,  it  requires  qualification.  Every 
nation  has  hitherto  assumed  it  as  clear  that  it  possesses 
the  right  to  regulate  and  govern  its  own  native-born  sub- 
jects everywhere;  and,  consequently,  that  its  laws  extend 
to  and  bind  such  subjects  at  all  times,  and  in  all  places. 
This  is  commonly  adduced  as  a  consequence  of  what  is 
called  natural  allegiance,  that  is,  of  allegiance  to  the  go- 
vernment of  the  territory  of  a  man's  birth.  Thus,  Mr. 
Justice  Blackstone  says :  ^'  Natural  allegiance  is  such  as  is 
due  from  all  men,  born  within  the  king's  dominions,  imme- 
diately upon  their  birth."  '^  Natural  allegiance  is,  therefore, 
a  debt  of  gratitude  which  cannot  be  forfeited,  cancelled,  or 
altered  by  any  change  of  time,  place,  or  circumstance.  An 
Englishman  who  removes  to  France  or  to  China,  owes 
the  same  allegiance  to  the  king  of  England  there  as  at 
home,  and  twenty  years  hence  as  well  as  now^"  And  he 
proceeds  to  distinguish  it  from  local  allegiance,  which  is 
such  as  is  due  from  an  alien  or  stranger  born,  for  so  long 
a  time  as  he"  continues  within  the  dominions  of  a  foreign 
prince.  The  former  is  universal  and  perpetual ;  the  latter 
ceases  the  instant  the  stranger  transfers  himself  to  another 
country^ ;  and  it  is  therefore  local  and  temporary.  Vattel, 
on  the  other  hand,  seems  to  admit  the  right  of  allegiance 


out  with  great  ability  in  the  opinion  of  Mr.  Chief  Justice  Taney,  in  the  case 
of  the  Bank  of  Augusta  v.  Earle,  13  Peters,  R.  584  to  591. 

*  Henry  on  Real  and  Personal  Statutes,  P.  1,  ch.  1,  p.  1. 

3  1  Black.  Coram.  3G9,  370;  Foster,  C.  L.  184. 

3  Ibid. 
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torial  sovereignty.  On  the  contrary,  every  nation  has  an 
exclusive  right  to  regulate  persons  and  things  within  its 
own  territory  according  to  its  own  sovereign  will  and  public 
polity. 

§  23.  III.  From  these  two  maxims  or  propositions,  there 
flows  a  third,  and  that  is,  that  whatever  force  and  obliga- 
tion the  laws  of  one  country  have  in  another,  depend  solely 
upon  the  laws  and  municipal  regulations  of  the  latter  ;  that 
is  to  say,  upon  its  own  proper  jurisprudence  and  polity,  and 
upon  its  own  express  or  tacit  consent.^  A  state  may  pro- 
hibit the  operation  of  all  foreign  laws,  and  the  rights  grow- 
ing out  of  them,  within  its  own  territories.  It  may  prohibit 
some  foreign  laws,  and  it  may  admit  the  operation  of  others. 
It  may  recognise,  and  modify,  and  qualify  some  foreign 
laws ; .  it  may  enlarge  or  give  universal  effect  to  others.  It 
may  interdict  the  administration  of  some  foreign  laws ;  it 
may  favour  the  introduction  of  others.  When  its  own  code 
speaks  positively  on  the  subject,  it  must  be  obeyed  by  all 
persons  who  are  within  the  reach  of  its  sovereignty.  When 
its  customary,  unwritten,  or  common  law  speaks  directly  on 
the  subject,  it  is  equally  to  be  obeyed  ;  for  it  has  an  equal 
obligation  with  its  positive  code.  When  both  are  silent, 
then,  and  then  only,  can  the  question  properly  arise,  what 
law  is  to  govern  in  the  absence  of  any  clear  declar- 
ation of  the  sovereign  will.  Is  the  rule  to  be  promulgated 
by  a  legislative  act  of  the  sovereign  power,  or  is  it  to  be 
promulgated  by  courts  of  law,  according  to  the  analogies, 
which  are  furnished  in  the  municipal  jurisprudence  ?  This 
question  does  not  admit  of  any  universal  answer ;  or  rather, 
it  will  be  answered  differently  in  different  communities,  ac- 
cording to  the  organization  of  the  departments  of  each  par- 
ticular government^ 

§  24.  Upon  the  continent  of  Europe  some  of  the  princi- 
pal states  have  silently  suffered  their  courts  to  draw  this 
portion  of  their  jurisprudence  from  the  analogies  furnished 

1  Huberusi  Lib.  1,  tit.  3,  §  2.  a  See  post,  §  38. 
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persons,  which  would  be  repugnant  to  the  first  principles  of 
Christian  duty.  The  laws  of  one  nation  may  be  founded 
upon  a  narrow  selfishness,  exclusively  adapted  to  promote 
its  own  peculiar  policy,  or  the  personal  or  proprietary  inter- 
ests of  its  own  subjects,  to  the  injury  or  even  the  ruin  of 
those  of  the  subjects  of  all  other  countries.  A  particular 
nation  may  refuse  all  reciprocity  of  commerce,  rights,  and 
remedies  to  others.  It  may  assume  a  superiority  of  powers 
and  prerogatives  for  the  very  purpose  of  crushing  those  of 
its  neighbours  who  are  less  fortunate  or  less  powerful.  Ln 
these  and  in  many  other  cases  which  may  easily  be  put 
without  any  extravagance  of  supposition,  there  would  be 
extreme  difficulty  in  saying,  that  other  nations  were  bound 
to  enforce  laws,  institutions,  or  customs  of  that  nation 
which  were  subversive  of  their  own  morals,  justice,  inter- 
est, or  polity.  Who,  for  instance,  (not  to  multiply  cases,) 
would  contend,  that  any  nation  in  Christendom  ought 
to  carry  into  effect,  to  its  utmost  range,  the  paternal 
power  of  the  ancient  Romans  in  their  early  jurisprudence, 
extending  to  power  over  the  life  and  death  of  their  chil- 
dren^ ?  Or,  who  would  now  contend  for  that  terrible  power 
(if  it  ever  really  existed)  under  the  law  of  the  Twelve 
Tables,  which  enabled  creditors  to  cut  their  debtor's  body 
into  pieces  and  divide  it  among  them^  ? 

§  26.  The  jurists  of  continental  Europe  have,  with  un- 
common skill  and  acuteness,  endeavoured  to  collect  princi- 
ples which  ought  to  regulate  this  subject  among  all  na- 
tions. But  it  is  very  questionable,  whether  their  success 
has  been  at  all  proportionate  to  their  labour ;  and  whether 
their  principles,  if  universally  adopted,  would  be  found 
either  convenient  or  desirable,  or  even  just,  under  all  cir- 


1  Laws  of  the  Twelve  Tables,  Table  4,  ch.  1 ;  1  Pothier,  Pandects,  and 
Id.  §§  1,  2,  (8vo.  edit.  Paris,  1818,)  pp.  386,  387;  1  Black.  Coram.  452; 
Fergusson  on  Marriage  and  Divorce,  411;  Grotius,  B.  2,  ch.  5,  §  7. 

2  Table  3,  ch.  4;  1  Pothier,  Pandects,  and  Id.  Coram.  §  2,  (8vo.  edit. 
Paris,  1818,)  pp.  372,  380,  381;  2  Black.  Comm.  472,  473. 
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generally  admitted,  which  shake  the  very  foundation  on 
which  they  rest,  and  admonish  us  that  it  is  far  easier  to 
give  simplicity  to  systems,  than  to  reconcile  them  with  the 
true  duties  and  interests  of  all  nations  in  all  cases.  Take, 
for  example,  two  neighbouring  states,  one  of  which  admits, 
and  the  other  of  which  prohibits,  the  existence  of  sla- 
very, and  the  rights  of  property  growing  out  of  it ;  what 
help  would  it  be  to  either,  in  ascertaining  its  own  du- 
ties and  interests  in  regard  to  the  other,  to  say,  that  their 
laws,  so  far  as  they  regard  the  persons  of  the  slaves,  were 
of  universal  obligation ;  and,  so  far  as  they  regard  the  pro- 
perty in  slaves,  they  were  real,  and  of  no  obligation  beyond 
the  territory  of  the  lawgiver  ?  * 

§  28.  There  is,  indeed,  great  truth  in  the  remarks 
which  have  been  judicially  promulgated  on  this  subject  by  a 
learned  court : — "  When  so  many  men  of  great  talents  and 
learning  are  thus  found  to  fail  in  fixing  certain  principles, 
we  are  forced  to  conclude  that  they  have  failed,  not  from 
want  of  ability,  but  because  the  matter  was  not  susceptible 
of  being  settled  on  certain  principles.  They  have  at- 
tempted to  go  too  far,  to  define  and  fix  that  which  can- 
not, in  the  nature  of  things,  be  defined  and  fixed.  They 
seem  to  have  forgotten,  that  they  wrote  on  a  question 
which  touched  the  comity  of  nations,  and  that  that  comity 
is,  and  ever  must  be,  uncertain.  That  it  must  necessarily 
depend  on  a  variety  of  circumstances,  which  cannot  be 
reduced  to  any  certain  rule.  That  no  nation  will  suffer 
the  laws  of  another  to  interfere  with  her  own  to  the  injury 
of  her  citizens.  That,  whether  they  do  or  not,  must  de- 
pend on  the  condition  of  the  country  in  which  the  foreign 
law  is  sought  to  be  enforced ;  the  particular  nature  of  her 
legislation,  her  policy,  and  the  character  of  her  institutions. 
That,  in  the  conflict  of  laws,  it  must  often  be  a  matter  of 
doubt  which  should  prevail;  and  that,  whenever  a  doubt 


^  See  Somerset's  case,  and  Hargrave's  note  to  Co.  Lit.  79.  b.,  note  44. 
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does  eiist,  the  court  which  decides  will  prefer  the  laws  of 
its  own  country  to  that  of  the  stranger  ^" 

§  29.  Huberus  has  laid  down  three  axioms,  which  he 
deems  sufficient  to  solve  all  the  intricacies  of  the  subject. 
The  first  is,  that  the  laws  of  every  empire  have  force  only 
within  the  limits  of  its  own  government,  and  bind  all  who 
are  subjects  thereof ;  but  not  beyond  those  limits  ^  The 
second  is^  that  all  persons  who  are  found  within  the  limits 
of  a  government,  whether  their  residence  is  permanent  or 
temporary,  are  to  be  deemed  subjects  thereof^.  The  third 
is,  that  the  rulers  of  every  empire  from  comity  admit,  that 
the  laws  of  every  people  in  force  within  its  own  limits, 
ought  to  have  the  same  force  everywhere,  so  far  as  they  do 
not  prejudice  the  powers  or  rights  of  other  governments,  or 
of  their  citizens*.  '*  From  this,"  he  adds,  *'  it  appears,  that 
this  matter  is  to  be  determined,  not  simply  by  the  civil 
laws,  but  by  the  convenience  and  tacit  consent  of  different 
people ;  for  since  the  laws  of  one  people  cannot  have  any 
direct  force  among  another  people,  so  nothing  could  be 
more  inconvenient  in  the  commerce  and  general  intercourse 
of  nations,  than  that  what  is  valid  by  the  laws  of  one  place 
should  become  without  effect  by  the  diversity  of  laws  of 
another ;  and  that  this  is  the  true  reason  of  the  last  axiom,  of 
which  no  one  hitherto  seems  to  have  entertained  any  doubts" 


1  Mr.  Justice  Porter,  in  delivering  the  opinion  of  the  Court  in  the  case  of 
Siul  V.  His  Creditors,  17  Martin,  R.  569,  595,  596. 

^  Hubems,  Lib.  1,  tit.  3,  De  Conflictu  Legum,  §  2,  p.  538. 

sib. 

*Ib- 

*  lb. — These  axioms  of  Huberus  are  so  often  cited,  that  it  may  be  well  to 
give  them  in  his  own  words.  "  (1)  Leges  cujusque  imperii  vim  habent  intra 
terminos  ejusdem  reipublicae,  omnesque  ei  subjectos  obligant,  nee  ultra. 
(2)  Pro  subjectis  imperio  habendi  sunt  omnes,  qui  intra  terminos  ejusdem 
reperiuntur,  sive  in  perpetuum,  sive  ad  tempus  ibi  commorentur.  (3)  Rec- 
tores  imperiornm  id  comiter  agunt,  ut  jura  cujusque  populi  intra  terminos 
ejas  ezercita  teneant  ubique  suam  vim,  quatenus  nihil  potestati  aut  juri  alte- 
rias  imperantis  ejusque  civium  prejudicetur."  2  Hub.  Lib.  1,  tit.  3;  De 
Conflicta  Legum*  §  2. 

d2 
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§  30.  Hertius  seems  to  have  been  dissatisfied  with  these 
rules,  and  especially  with  the  last;  and  he  doubts  exceed- 
ingly, whether  this  comity  of  nations,  founded  upon  the 
notion  of  mutual  convenience  and  utility,  can  furnish  any 
sufficiently  solid  basis  of  a  system.  Ob  reciprocam  enim 
utilitatem,  in  disdplinam  juris  gentium  abiise,  ut  civitas  alte- 
rius  civitatis  leges  apud  se  valere  paiiatur,  adeoque  exemplum 
Iioc,  ut  evidentissimi  argumenti  adprobandum,  quod  jus  gen- 
tium reverd  a  jure  naturce  distinctum  sit,  vult  observari.  Ve- 
rum  enim  nos  valde  dubitamus,  num  res  hoec  ex  jure  gentium, 
sive  mutud  earum  indulgentid,  possit  definiri,  prcesertim  cum 
in  und  eddemque  civitate  collisio  scepissime  fiat.  Norunt 
etiam  periti  ex  solis  exemplis  jus  gentium  adstruere,  quam 
sitfallax;  turn  si  sold  populorum  conniventid  id  niti  dica- 
mus,  quce  juris  erit  efficacia  *  9  He  adds,  that  he  is  dis- 
posed to  search  deeper  into  the  matter :  Nobis  paullo  altius 
libet  repetere^ ;  and  he  proceeds  to  enunciate  his  own 
views  under  the  known  distinctions  of  personal  statutes  and 
real  statutes,  and  then  lays  down  the  following  rules: — 
(1.)  ''When  a  law  is  directed,  or  has  regard  to  the  person, 
we  are  to  look  to  (be  governed  by)  the  laws  of  the  country 
to  which  he  is  personally  subject."  Quando  lex  in  personam 
dirigitur,  respiciendum  est  ad  leges  illius  civitatis,  quce  per- 
sonam habet  subjectam^.  (2.)  '*  If  a  law  bears  directly  upon 
things  it  is  local,  in  whatever  place  and  by  whomsoever 
the  act  is  done."  Si  lex  directd  rei  imponitur,  ea  locum 
habet,  ubicunque  etiam  locorum  et  a  quocunque  actus  cele- 
bretur*.  (3.)  "If  a  law  gives  the  form  (prescribes  the 
form)  to  the  act,  then  the  place  of  the  act,  and  not  of 
the  domicil  of  the  party,  or  of  the  situation  of  the  thing. 


1  I  Hertii  Opera,  De  Collis.  Leg.  §  4,  nn.  3,4,  p.  120;  Id.  pp.  170,  171, 
(edit.  1716). 

a  Ibid. 

3  Hertii  Opera,  De  Collis.  §  4,  art.  8,  p.  123;  Id.  p.  175,  (edit.  1716)- 
post,  §  238. 

*  Id.  $  4,  art.  9,  p.  123;  Id.  p.  177,  (edit.  1716);  post,  §  238. 
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§  32,  It  is  difficult  to  conceive  upon  what  ground  a  claim 
can  be  rested,  to  give  to  any  municipal  laws  an  extra-terri- 
torial effect,  when  those  laws  are  prejudicial  to  the  rights  of 
other  nations,  or  to  those  of  their  subjects.  It  would  at 
once  annihilate  the  sovereignty  and  equality  of  every  na- 
tion which  should  be  called  upon  to  recognise  and  enforce 
them ;  or  compel  it  to  desert  its  own  proper  interest  and 
duty  to  its  own  subjects,  in  favour  of  strangers  who  were 
regardless  of  both.  A  claim,  so  naked  of  any  principle  or 
just  authority  to  support  it,  is  wholly  inadmissible. 

§  33.  It  has  been  thought  by  some  jurists,  that  the  term 
''comity"  is  not  sufficiently  expressive  of  the  obligation  of 
nations  to  give  effect  to  foreign  laws,  when  they  are  not 
prejudicial  to  their  own  rights  and  interests.  And  it  has 
been  suggested,  that  the  doctrine  rests  on  a  deeper  founda- 
tion ;  that  it  is  not  so  much  a  matter  of  comity  or  courtesy, 
as  a  matter  of  paramount  moral  d\ity\  Now,  assuming 
that  such  a  moral  duty  does  exist,  it  is  clearly  one  of  imper- 
fect obligation — like  that  of  beneficence,  humanity,  and 
charity.  Every  nation  must  be  the  final  judge  for  itself, 
not  only  of  the  nature  and  extent  of  the  duty,  but  of  the 
occasions  on  which  its  exercise  may  be  justly  demanded. 
And,  certainly,  there  can  be  no  pretence  to  say,  that 
any  foreign  nation  has  a  right  to  require  the  full  recog- 
nition and  execution  of  its  own  laws  in  other  territories, 
when  those  laws  are  deemed  oppressive  or  injurious  to 
the  rights  or  interests  of  the  inhabitants  of  the  lat- 
ter, or  when  their  moral  character  is  questionable,  or 
their  provisions  are  impolitic  or  unjust*.  Even  in  other 
cases,  it  is  difficult  to  perceive  a  clear  foundation  in  morals, 
or  in  natural  law,  for  declaring  that  any  nation  has  a  right 
(all  others  being  equal  in  sovereignty)  to  insist  that  its 
own  positive  laws  shall  be  of  superior  obligation  in  a  foreign 


1  Liverm.  Dissert,  p.  26  to  p.  30. 

2  See  Mr.  Justice  Porter,  in  the  case  of  Saul  v.  His  Creditors,  17  Mar- 
tin, R.  569,  596  to  599. 
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universum  in  illdjtis  sit  attributum;  cum  enim  ab  uno  cer toque 
loco  statum  hominis  legem  accipere  necesse  est,  quod  absuf" 
dum,  earumque  rerum  naturaliter  inter  se  pugna  foret,  ut 
in  quot  loca  quis  iter  faciens,  aut  navigans,  delatus  fuerit, 
totidem  ille  statum  mutaret  aut  conditionem;  ut  uno  eodemque 
tempore  hie  sui  juris,  illic  alieni  futurus  sit;  uxor  simul  in 
potestate  viri,  et  extra  eandem  sit;  alio  loco  habeatur  quis 
prodigus,  alio  frugi\  President  Bouhier  expounds  the 
ground  with  still  more  distinctness.  Mais  avant  toutes 
chases  il  faut  se  souvenir,  qu* encore  que  le  regie  etroite  soit 
pour  la  restriction  des  coutumes  dans  leurs  limites,  V extension 
en  a  neanmoins  eti  admise  en  faveur  de  Futilite  publique,  et 
souvent  m€me  par  une  espece  de  necessite,  Sfc.  Ainsi,  quand 
les  peuples  voisins  ont  sotfffert  cette  extension,  ce  riest  point 
qtiils  se  soient  trds  soumis  a  un  statut  Stranger.  C*est  seule- 
ment,  parcequ*ils  y  ont  trouve  leur  inter^t  particulier  en  ce, 
qjien  pareil  cas  leurs  coutumes  ont  le  m^me  avantage  dans 
les  provinces  voisines.  On  peut  done  dire,  que  cette  extension 
est  sur  une  espece  de  droit  des  gens,  et  de  bienseance,  en  virtu 
duquel  les  diffirens  peuples  sont  tacitement  demeures  d! accord, 
de  souffrir  cette  extension  de  coutume  a  coutume,  toutes  les 
fois  que  Fequite  et  Vutilite  commune  le  demanderaient ;  a  mains 
que  celle,  ou  Vextension  seroit  demandee,  ne  contint  en  ce  cas 
une  disposition  prohibitive^ . 

§  36.  But  of  the  nature^  and  extent^  and  utility  of  this 
recognition  of  foreign  laws,  respecting  the  state  and  con- 
dition of  persons,  every  nation  must  judge  for  itself,  and 
certainly  is  not  bound  to  recognise  them,  when  they  would 
be  prejudicial  to  its  own  interests.  The  very  terms,  in 
which  the  doctrine  is  commonly  enunciated  carry  along 
with  them  this  necessary  qualification  and  limitation  of  it. 
Mutual  utility  presupposes,  that  the  interest  of  all  nations 
is  consulted,  and  not  that  of  one  only.     Now,  this  demon- 


^  Rodenb.  de  Stat.  Diversit.  tit.  1,  c.  3,  §  4;  2  Boullenois,  App.  p.  8. 
3  Bouhier,  Cout.  de  Bourg.  ch.  23,  §§  62,  63,  p.  457. 
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gtrates,  that  the  doctrine  owes  its  origin  and  authority  to 
the  voluntary  adoption  and  consent  of  nations.  It  is,  there- 
fore,  in  the  strictest  sense,  a  matter  of  the  comity  of  nations, 
and  not  of  any  absolute  paramount  obligation,  superseding 
all  discretion  on  the  subject  ^ 

§  37.  Vattel  has  with  great  propriety  said,  ''That  it 
belongs  exclusively  to  each  nation  to  form  its  own  judg- 
ment of  what  its  conscience  prescribes  to  it;  of  what  it 
can,  or  cannot  do ;  of  what  is  proper  or  improper  for  it  to 
do.  And  of  course  it  rests  solely  with  it  to  examine  and 
determine,  whether  it  can  perform  any  office  for  another 
nation,  without  neglecting  the  duty  which  it  owes  to  itselP." 
Lord  Stowel  has  pointed  out  the  same  principle  m  his  usual 
felicitous  manner.  Speaking  with  reference  to  the  validity 
of  a  Scotch  marriage  in  controversy  before  him,  he  remarked, 
"  Being  entertained  in  an  English  court,  it  (the  cause) 
must  be  adjudicated  according  to  the  principles  of  English 
law  applicable  to  such  a  case.  But  the  only  principle 
applicable  to  such  a  case  by  the  law  of  England  is,  that  the 
validity  of  the  marriage  rights  must  be  tried  by  reference 
to  the  law  of  the  country  where,  if  they  exist  at  all,  they 
had  their  origin.  Having  furnished  this  principle,  the  law 
of  England  withdraws  altogether,  and  leaves  the  legal  ques- 
tion to  the  exclusive  judgment  of  the  law  of  Scotland\" 

§  38.  There  is,  then,  not  only  no  impropriety  in  the  use 
of  the  phrase  ''  comity  of  nations,"  but  it  is  the  most  appro- 
priate phrase  to  express  the  true  foundation  and  extent  of 
the  obligation  of  the  laws  of  one  nation  within  the  territo- 
ries of  another*.     It  is  derived  altogether  from  the  volun- 


1  2  Kent,  Comm.  Lcct.  39,  pp.  457,  458,  (3rd  edit.). 
'Vattel,  Prelim.  Disc,  pp.  61,  62,  §§  14,  16. 

'  DaJrymple  r.   Dalryraple,  2  Hagg.  Consist.  R.  59.     See  Scrimshire  r. 
Scrimshire,  Id.  407,  416. 
^See  Robinson  v.  Bland,  2  Burr*  R.  1077>  1079;  Blanchard  v,  Russell, 

IS  Mass.  R.  4. 
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tary  consent  of  the  latter ;  and  is  inadmissible,  when  it  is 
contrary  to  its  known  policy,  or  prejudicial  to  its  interests. 
In  the  silence  of  any  positive  rule,  affirming,  or  denying,  or 
restraining  the  operation  of  foreign  laws,  courts  of  justice 
presume  the  tacit  adoption  of  them  by  their  own  govern- 
ment, unless  they  are  repugnant  to  its  policy,  or  prejudicial 
to  its  interests.  It  is  not  the  comity  of  the  courts,  but  the 
comity  of  the  nation,  which  is  administered,  and  ascertained 
in  the  same  way,  and  guided  by  the  same  reasoning,  by 
which  all  other  principles  of  the  municipal  law  are  ascer- 
tained and  guided  \  The  doctrine  of  Huberus  would  seem, 
therefore,  to  stand  upon  just  principles ;  and  though,  from 
its  generality,  it  leaves  behind  many  grave  questions  as  to 
its  application,  it  has  much  to  commend  it,  in  point  of 
truth  as  well  as  of  simplicity.     It  has  accordingly  been 


1  See  this  doctrine  expressly  recognised  by  the  Supreme  Court  of  the 
United  States,  in  Bank  of  Augustas.  Earle,  18  Peters,  R.  519,  589.  Mr. 
Chief  Justice  Taney,  in  delivering  the  opinion  of  the  Court,  said :  "  It  is 
needless  to  enumerate  here  the  instances  in  which,  by  the  general  practice 
of  civilized  countries,  the  laws  of  the  one  will,  by  the  comity  of  nations,  be 
recognised  and  executed  in  another,  where  the  rights  of  individuals  are  con- 
cerned. The  cases  of  contracts  made  in  a  foreign  country  are  familiar 
examples;  and  Courts  of  justice  have  always  expounded  and  executed  them 
according  to  the  laws  of  the  place  ir.  which  they  were  made,  provided  that 
law  was  not  repugnant  to  the  laws  or  policy  of  their  own  country.  The 
comity  thus  extended  to  other  nations  is  no  impeachment  of  sovereignty.  It 
is  the  voluntary  act  of  the  nation  by  which  it  is  offered;  and  is  inadmissible 
when  contrary  to  its  policy,  or  prejudicial  to  its  interests.  But  it  contributes 
80  largely  to  promote  justice  between  individuals,  and  to  produce  a  friendly 
intercourse  between  the  sovereignties  to  which  they  belong,  that  Courts  of 
justice  have  continually  acted  upon  it  as  a  part  of  the  voluntary  law  of  na- 
tions. It  is  truly  said  in  Story*s  Conflict  of  Laws,  37,  that  '  In  the  silence 
of  any  positive  rule,  affirming,  or  denying,  or  restraining  the  operation  of 
foreign  laws.  Courts  of  justice  presume  the  tacit  adoption  of  them  by  their 
own  government;  unless  they  are  repugnant  to  its  policy,  or  prejudicial  to 
its  interests.  It  is  not  the  comity  of  the  Courts,  but  the  comity  of  the  nation 
which  is  administered,  and  ascertained  in  the  same  way,  and  guided  by  the 
same  reasoning,  by  which  all  other  principles  of  municipal  law  are  ascertained 
and  guided.' 
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sanctioned  both  in  England  and  America  by  a  judicial 
approbation^  as  direct  and  universal  as  can  fairly  be  desired, 
for  the  purpose  of  giving  sanction  to  it  as  authority  or  as 
reasoning^. 

^  Out  of  the  ^eat  variety  of  authorities,  in  which  the  rules  of  Huherus 
ire  directly  or  indirectly  approved,  the  reader  is  referred  to  the  following : — 
Co.  Lit.  79.  b.»  Hargrave's  note  44;  Rohinson  v.  Bland,  2  Burr.  R.  lO??, 
1078;  Holman  v.  Johnson,  Cowper,  341;  2  Kent,  Comm.  Lect.  39,  p. 
453  to  p.  463,  (3rd  edit.) ;  Pearsall  r.  Dwight,  2  Mass.  R.  84,  90 ;  Deses- 
batsr.  Berquier,  1  Binu.  R.  336;  Holmes  r.  Remsen,  4  John.  Ch.  R.  469; 
Mr.  Cowen's  note  to  4  Cowen,  R.  410;  Saul  i;.  His  Creditors,  17  Martin, 
R.569,  596,  597,  598;  Greenwood  v.  Curtis,  6  Mass.  R.  358;  Bank  of 
Aogusta  V.  Carle,  13  Peters,  R.  519,  588  to  591. 
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CHAPTER  III. 


NATIONAL   DOMICIL. 


§  39.  Having  disposed  of  these  preliminary  consider- 
ations^ it  is  proposed  in  the  further  progress  of  these  Com- 
mentaries to  examine  the  operation  and  effect  of  laws: 
first,  in  relation  to  persons,  their  capacity,  state,  and  con- 
dition ;  secondly,  in  relation  to  contracts ;  thirdly,  in  relation 
to  property,  personal,  mixed,  and  real ;  fourthly,  in  relation 
to  wills,  successions,  and  distributions ;  fifthly,  in  relation 
to  persons  acting  in  autre  droit,  such  as  guardians,  execu- 
tors, and  administrators ;  sixthly,  in  relation  to  remedies 
and  judicial  sentences;  seventhly,  in  relation  to  penal 
laws  and  offences ;  and  eighthly,  in  relation  to  evidence 
and  proofs. 

$  40.  As,  however,  in  all  the  discussions  upon  this  sub- 
ject perpetual  reference  will  be  made  to  the  domicil  of  the 
party,  it  may  be  proper  to  ascertain  what  is  the  true 
meaning  of  the  term  "  domicil ;"  or,  rather,  what  constitutes 
the  national  or  local  domicil  of  a  party  according  to  the 
understanding  of  publicists  and  jurists^ 

§  41.  By  the  term  ''domicil,"  in  its  ordinary  acceptation, 
is  meant  the  place  where  a  person  lives  or  has  his  home. 
In  this  sense  the  place  where  a  person  has  his  actual  re- 
sidence, inhabitancy,  or  commorancy,  is  sometimes  called 
his  domicil.  In  a  strict  and  legal  sense  that  is  properly 
the  domicil  of  a  person  where  he  has  his  true  fixed  perma- 
nent home  and  principal  establishment,  and  to  which,  when- 
ever he  is  absent,  he  has  the  intention  of  returning  {animus 
revert  endiy. 


^  Upon  the  subject  of  this  chapter  the  learned  reader  is  referred  to  Burge*8 
Comment,  on  Col.  and  Foreign  Law,  Vol.  1,  P.  1,  chi  2,  p.  32  to  p.  57. 
2  Dr.  Lieber*8  Encyc*  Americ,  art.  Domicil, 
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In  eodem  loco  singulos  habere  domicilium,  non 
,  ubi  quis  larem  rerumque  ac  fortunarum  summam 
:  unde  rurstts  non  sit  discessurns,  st  nihil  avocet ; 
profectas  est,  peregrinari  vldetur:  quod  si  rediit, 
rijam  destitit\  And  in  another  place  it  is  said, 
me  always  carries  on  his  business,  not  in  a  colony, 
municipality  or  city,  where  he  buys,  sells,  and  con- 
fhere  he  makes  use  of,  and  attends  the  forum,  the 
iths,  and  public  shows ;   where  he  celebrates  the 

and  enjoys  all  municipal  privileges,  and  none  in 
he  is  deemed  there  to  have  his  domicil,  rather  than 
ace  (colony),  in  which  he  sojourns  for  purposes  of 
ire."  Si  quis  negotia  sua  non  in  colonid,  sed  in  mu- 
temper  agit;  in  illo  vendit,  emit,  contrahit;  eo  in 
leo,  spectacttlis  utitur  ;  ibi  festos  dies  celebrat ;  om- 
tique  tnunicipii  commodis,  nullis  colonlarum,  fruitur ; 
I  habere  domicilium,  quam  ubi  colendi  causd  diversa- 
nd  again  :  "  He  is  deemed  an  inhabitant,  who  has 
icil  in  any  place,  and  whom  the  Greeks  call  -Trdpoi- 

u  to  say,  a  neighbour,  or  person  inhabiting  near 
age.  For  those  are  not  alone  to  be  deemed  inha- 
rho  dwell  in  a  town ;  but  those,  also,  who  cultivate 
near  its  limits,  so  that  they  conduct  themselves  as 
place  of  abode  were  there."  Incola  est,  qui  aUqud 
lomieilium  tuum  contulit :  auem   Qrceci  wdpotKov  (id 
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oppido  morantur,  incolce  sunt ;  sed  eiiam,  qui  alicujus  oppidi 
Jinibm  ita  agrum  Jiabenf,  ut  in  eum  se,  quasi  in  aliquam 
sedem,  recipiant  ^  Some,  at  least,  of  these  are  more  pro- 
perly descriptions,  than  definitions  of  domicil.  Pothier  has 
generalized  them  in  his  own  introduction  to  this  title  of 
the  Pandects,  and  says.  The  seat  of  the  fortune  or  pro- 
perty, which  any  person  possesses  in  any  place,  constitutes 
his  chief  domicil.  Domicilium  facit  potissimum  sedes  fortur 
narum  suarum,  quas  quis  in  aliquo  loco  habet^.  Voet  says, 
Proprie  dictum  Domicilium  est,  quod  quis  sibi  constituet  am- 
mo  inde  non  decedendi,  si  non  aliud  avocet  ^. 

§  43.  The  French  Jurists  have  defined  domicil  to  be  the 
place  where  a  person  has  his  principal  establishment.  Thus 
Denizart  says,  '*  The  domicil  of  a  person  is  the  place  where 
a  person  enjoys  his  rights,  and  establishes  his  abode,  and 
makes  the  seat  of  his  property.**  Le  domicile  est  le  lieu  ok 
tine  per  Sonne,  jouissant  de  ses  droits,  etablit  sa  demeure  et  la 
siege  de  sa  fortune  *.  The  Encyclopedists  say,  ''  That  it 
is,  properly  speaking,  the  place  where  one  has  fixed  the 
centre  of  his  business."  Oest,  a  proprement  parler,  I'endroit 
ou  Von  a  place  le  centre  de  ses  affaires^.  Pothier  says,  **It 
is  the  place  where  a  person  has  established  the  principal 
seat  of  his  residence  and  of  his  business."  CTest  le  lieu  ok 
une  personne  a  etabli  la  siege  principal  de  sa  demeure  et  de 
ses  affaires  *.  And  the  modern  French  code  declares,  that 
the  domicil  of  every  Frenchman,  as  to  the  exercise  of  civil 
rights,  is  the  place  where  he  has  his  principal  establish- 
ment, {Est  le  lieu  oil  il  a  son  principal  etablissement^). 
Vattel  has  defined  domicil  to  be  a  fixed  residence  in  any 


»  Dig.  Lib.  50,  tit.  16,  L  239,  §  2;  Id.  1.  203;  Pothier,  Pand.  Lib.  50, 
n.  16. 

2  Pothier,  Pand.  Lib.  50,  lit.  1,  Introd.  art.  2,  n.  18. 

3  Voet,  ad  Pand.  Lib.  5,  tit.  1,  n.  94. 
*  Denizart,  art.  Domicil, 

5  Encyclop.  Moderne,  art.  Domicil, 

6  Pothier,  Introd.  G^n.  Cout.  d'Orleans,  ch.  1,  §  1,  art.  8. 

7  Cod.  Civ.  art.  102.     See  also  Merlin,  Rupert.,  art.  Domicil, 
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place,  with  an  intention  of  always  staying  there  \  But  this 
is  not  an  accurate  statement.  It  would  be  more  correct  to 
say,  that  that  place  is  properly  the  domicil  of  a  person  in 
which  his  hahitation  is  fixed,  without  any  present  intention 
of  removing  therefrom  ^. 

§  44.  Two  things,  then,  must  concur  to  constitute  domi- 
cil: first,  residence  ;  and,  secondly,  the  intention  of  making 
it  the  home  of  the  party.  There  must  be  the  fact,  and  the 
intent;  for,  as  Pothier  has  truly  observed,  a  person  cannot 
establish  a  domicil  in  a  place,  except  it  be  animo  et  facto  ^. 
Voet  emphatically  says,  Illiid  cerium  est,  neque  solo  animo 
aique  destinatione  patris  familias,  aut  contestatione  sold,  sine 
re  et  pacto,  domicilium  constilui ;  neque  sold  domus  compa^ 
ratione  in  aliqud  regione ;  neque  sold  habitatione,  sine  pro^ 
panto  illic  perpetuo  morandi  \  So  D'Argentre  says :  Quam- 
obrem,  qm  Jigendi  ejus  animum  non  habent,  sed  usus,  neces- 
niatis,  aut  negoiiationis  causd  alicubi  sint,  protinus  a  negotio 
discessuri,  domicilium  nullo  temporis  spatio  constituent;  cum 
neque  animus  sine  facto,  neque  factum  sine  animo  ad  id  suffix 
ciat  *•  However,  in  many  cases  actual  residence  is  not  in- 
dispensable to  retain  a  domicil,  after  it  is  once  acquired; 
but  it  is  retained  ammo  solo,  by  the  mere  intention  not  to 
change  it,  or  to  adopt  another.  If,  therefore,  a  person 
leaves  his  home  for  temporary  purposes,  but  with  an  inten- 
tion to  return  to  it,  this  change  of  plnce  is  not  in  law  a 
change  of  domicil.  Thus,  if  a  person  should  go  on  a  voyage 
to  sea  or  to  a  foreign  country  for  health,  or  for  pleasure,  or 
for  business  of  a  temporary  nature,  with  an  intention  to 
return,  such  a  transitory  residence  would  not  constitute  a 
new  domicil,  or  amount  to  an  abandonment  of  the  old  one ; 


»  Vattel,  B.  1,  ch.  19,  §  22. 

2  Dr.  Lieber's  Encyc.  Amer.  Domicil;  Putnam   v,  Johnson,   10   Mass. 
R.  488;   Tanner  v.  King,  11  Louisiana  Rep.  175. 

3  Pothier,  Cout.  d'Orleans,  ch.  1,  §  1,  art.  9.     See  Scrimshire  v.  Scrim- 
shire,  2  Uagg.  Ecc.  R.  405,  40G. 

♦  1  Voet,  ad  Pand.  Lib.  5,  tit.  1,  n.  98,  p.  346. 

*  D'Argentre,  ad  Leg.  Britonum,  art.  9,  n.  4,  p.  26. 
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for  it  is  not  the  mere  act  of  inhabitancy  in  a  place  which 
makes  it  the  domicil ;  but  it  is  the  fact^  coupled  with  the 
intention  of  remaining  there^  animo  manendi  \ 

§  45.  It  is  sometimes  a  matter  of  no  small  difficulty  to 
decide  in  what  place  a  person  has  his  true  or  proper  domicil. 
His  residence  is  often  of  a  very  equivocal  nature ;  and  his 
intention  as  to  that  residence  is  often  still  more  obscure  ^ 
Both  are  sometimes  to  be  gathered  ftom  slight  circumstan- 
ces of  mere  presumption,  and  from  equivocal  and  conflicting 
acts.  An  intention  of  permanent  residence  may  often  be 
engrafted  upon  an  inhabitancy  originally  taken  for  a  special 
or  fugitive  purpose  ^  And,  on  the  other  hand,  an  intention 
to  change  the  domicil  may  be  fully  announced,  and  yet  no 
correspondent  change  of  inhabitancy  may  be  actually  made\ 
Domidlium  re  et  facto  tramfertury  non  nudd  contestatione  *. 
The  Roman  lawyers  were  themselves  greatly  puzzled  upon 
this  subject  by  cases  of  an  equivocal  nature ;  and  Ulpian,and 
Labeo,  and  others,  held  different  opinions  respecting  them*. 
Thus,  to  the  question,  where  a  person  had  his  domicil,  who 
did  his  business  equally  in  two  places,  Labeo  answered 
that  he  had  no  domicil  in  either  place  \  But  other  jurists, 
and  among  them  was  Ulpian,  were  of  opinion  that  a  man 
might  in  such  a  case  have  two  domicils,  one  in  each  place  ^ 
Celsus  seems  to  have  thought  that,  in  such  a  case,  which 
place  was  the  domicil  of  the  party  depended  upon  his  own 


1  Pothier,  Cout.  d'Orleans,  ch.  1,  §  1,  art.  9;  Encyclop.  Amer,  art.  Do- 
micil;  Cochin,  CEuvres,  torn.  5,  pp.  4,  5,  6,  (4 to.  edit.). 

3  Pothier,  Cout.  d'Orleans,  ch.  1,  art.  20;  Merlin,  Repert.,  Domicil, 
§§  2,  6;  Bouhicr,  Cout.  de  Bourg.  ch.  22,  §  196  to  206. 

»  The  Harmony,  2  Rohinson,  R.  322,  324;  Pothier,  Cout.  d*Orleans, 
ch.  1,  art.  15. 

*  See  Harvard  College  r.  Gore,  5  Pick.  R.  370. 

«  Dig.  Lib.  50,  tit,  1, 1.  20;  Pothier,  Pand.  Lib.  50,  tit.  1,  n.  26. 

«  Dig.  Lib.  50,  tit.  1, 1.  5;  Id.l.  27,  §§  1,  2,  3;  Pothier,  Pand.  Lib.  50, 
tit.  1,  n.  16;  Id.  nn.  18,  21,  22. 

y  Dig.  Lib.  50,  tit.  1,  1.  5;  Pothier,  Pand.  Lib.  50,  tit.  1,  n.  18 ;    post, 

§  47. 

«Dig,  Lib.  50,  tit.  1, 1.  6,  §  2;  Pothier,  Pand.  Lib.  50,  tit.  1,  n.  18. 
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choice  and  intention  \  And  Julian  doubted  whether,  if  he 
had  no  fixed  choice  and  intention,  he  could  have  two  domi- 
cils  ^ 

§  46.  Without  speculating  upon  all  the  various  cases 
which  may  he  started  upon  this  subject,  it  may  be  useful  to 
collect  together  some  of  the  more  important  rules  which 
have  been  generally  adopted  as  guides  in  the  cases  which 
are  of  most  familiar  occurrence.  First,  the  place  of  birth 
of  a  person  is  considered  as  his  domicil,  if  it  is  at  the  time 
of  his  birth  the  domicil  of  his  parents.  Patris  origijiem 
unusquisqtie  sequaiur^.  This  is  usually  denominated  the 
domicil  of  birth  or  nativity,  domicilium  origints.  But,  if  the 
parents  are  then  on  a  visit,  or  on  a  journey,  {in  itinere),  the 
home  of  the  parents  (at  least  if  it  is  in  the  same  country)  will 
be  deemed  the  domicil  of  birth  or  nativity  \  If  he  is  an  il- 
legitimate child,  he  follows  the  domicil  of  his  mother.  EjuSy 
qui  jusium  patrem  non  habet,  prima  origo  d,  matre\  Se- 
condly, the  domicil  of  birth  of  minors  continues  until  they 
have  obtained  a  new  domicil.  Thirdly,  minors  are  generally 
deemed  incapable,  propria  marie,  of  changing  their  domicil 
during  their  minority ;  and,  therefore,  they  retain  the  do- 
micil of  their  parents  ;  and  if  the  parents  change  their  do- 
micil, that  of  the  infant  children  follows  it;  and  if  the  father 
dies,  his  last  domicil  is  that  of  the  infant  children  ^    Placet 


1  Dig.  Lib.  50,  tit.  1,  1.  27,  §  2;   Pothier,  Pand.  Lib.  50,  tit.  1,  n.  18. 

2  lb.;  Somerville  i\  Somerville,  5  Vesey,  750,  786,  790;  2  Domat,  Public 
Law,  B.  1,  tit.  16,  §  3,  p.  462  ;  Id.  art.  6;  Post,  §  47. 

3  Cod.  Lib.  10,  tit.  31,  1.  36;  2  Domat,  Public  Law,  B.  1,  tit.  16,  §  3, 
art.  10;  1  Boullenois,  Observ.  4,  p.  53;  Voet,  ad  Pand.  Lib.  5,  tit.  1,  n.  91, 
92,  100.  See  Scrimsbire  v.  Scrimshire,  2  Hagg.  Eccl.  R.  405,  400  ;  Co- 
chin,  a-^uTFCs,  Tom.  5,  pp.  5,  6;   Id.  698,  (4to.  edit.). 

*  Dr.  Licbcr's  Encyc.  Anier.  art.  Domicil ;  Potbier,  Cout.  d'Orleans,  cb.  1, 
art.  10,  12;  Somerville  t?.  Somerville,  5  Vesey,  750,  787;  1  Boullenois, 
Observ.  4,  p.  53. 

5  Dig.  Lib.  50,  tit.  1,  1.  9;  Potbier,  Pand.  Lib.  50,  tit.  1,  n.  3. 

Mb.;  Potbier,  Cout.  d'Orleans,  cb.  1,  art.  12,  16;  2  Domat,  Public 
Law,  B.  16,  tit.  16,  §  3,  art.  10;  Guier  r.  O'Daniel,  1  Biun.  R.  349,  351; 
Voet,  ad  Pand.  Lib.  5,  tit.  1,  n.  91,  92,  100. 

E 
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etiam  JUium-familias  domicilium  habere  posse;  non  utique  ibi, 
ubi  pater  habuii,  sed  ubicunque  ipse  consiituit\  Fourthly, 
a  married  woman  follows  the  domicil  of  her  husband^. 
This  results  from  the  general  principle,  that  a  person  who 
is  under  the  power  and  authority  of  another,  possesses  no 
right  to  choose  a  domicil  \  Mulierem,  quamdiu  nupta  est, 
incolam  ejiisdem  civitatis  videri,  cujus  maritus  ejus  est*. 
Fifthly,  a  widow  retains  the  domicil  of  her  deceased  hus- 
band until  she  obtains  another  domicil.  Vidua  mulier 
amissi  mariti  domicilium  retinet  ^.  Sixthly,  prima  facie,  the 
place  where  a  person  lives  is  taken  to  be  his  domicil  until 
other  facts  establish  the  contrary^.  Seventhly,  every  per- 
son of  full  age  having  a  right  to  change  his  domicil,  it  fol- 
lows, that,  if  he  removes  to  another  place  with  an  intention 
to  make  it  his  permanent  residence  {animo  manendi),  it  be- 
comes instantaneously  his  place  of  domicil  ^     Eighthly,  if 


1  Dig.  Lib.  50,  tit.  1,  L  3,  4;  Potliier,  Pand.  Lib.  50,  tit.  1,  n.  25.— 
Whether  a  guardian  or  father  can  change  the  domicil  of  a  minor,  or  idiot, 
or  insane  person,  under  his  charge,  has  been  matter  of  doubt,  upon  which 
different  opinions  have  been  expressed  by  jurists.  In  the  affirmative  there 
may  be  found,  among  others,  Bynkershoeck,  Boullenois,  Bretannier.  In 
the  negative,  Pothier  and  Mornac.  See  Pothier,  Cout.  d'Orleans,  ch.  1, 
art.  17;  Bynker.  Quest.  Privat.  Juris.  Lib.  1,  ch.  IG;  Merlin.  Repert. 
Domicile  §  5,  art.  2,  3;  Boullenois,  Quest,  de  la  Contrari^te  des  Lois, 
Quest.  2,  p.  40,  (edit.  1732).  See  also  Guier  v,  O'Daniel,  1  Binn.  R.  349, 
note;  Somerville  v,  Somerville,  5  Ves.  750,  787;  Potinger  ».  Wightman, 
3  Merivale,  R.  67;  Cutts  v.  Haskins,  9  Mass.  R.  543;  Holyoke  v,  Ras- 
kins, 5  Pick.  R.  20. 

2  Voet,  ad  Pand.  Lib.  5,  tit.  1,  n.  101 ;  Warrender  r.  Warrender,  9  Bligh, 
R.  89,  103,  104. 

3  Dr.  Lieber's  Encyc.  Amer.  Domicil;  Pothier,  Cout.  d*0rlcans,  ch.  1, 
art.  10;  2  Domat,  Public  Law,  B.  1,  tit.  16,  §  3,  art.  11,  13;  Merlin,  Re- 
pert.  Domicil,  §  5. 

*  Dig.  Lib.  50,  tit.  1,  1.  38,  §  3;  Id.  Lib.  5,  tit.  1.  1.  65;  Pothier,  Pand. 
Lib.  50,  tit.  1,  n.  24;  2  Domat,  Public  Law,  B.  1,  tit.  16,  §  3,  art.  12; 
Voet,  ad  Pand.  Lib.  5,  tit.  1,  n.  101. 

5  Dig.  Lib.  50,  tit.  1,  1.  22,  §  1 ;   Pothier,  Pand.  Lib.  50,  tit.  1,  n.  28. 

«  Bruce  v.  Bruce,  2  Bos.  &  Pull.  228,  note;  Id.  230;  Bempde  ».  John- 
stone, 3  Yes.  198,  201;  Stanley  v,  Bernes,  3  Hagg.  Eccles.  R.  374,  437* 

7  Pothier,  Coat.  d'Orleans,  ch.  1>  art.  13. 
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imprisonment,  the  antecedent  domicil  of  the  party  remains  ^ 
Fourteenthly,  the  mere  intention  to  acquire  a  new  domicil, 
without  the  fact  of  an  actual  removal,  avails  nothing;  neither 
does  the  fact  of  removal  without  the  intention  ^  Fifteenth- 
ly,  presumptions  from  mere  circumstances  will  not  prevail 
against  positive  facts  which  fix  or  determine  the  domiciP. 
Sixteenthly,  a  domicil  once  acquired  remains  until  a  new 
one  is  acquired  \  It  is  sometimes  laid  down  that  a  person 
may  be  without  any  domicil ;  as,  if  he  quits  a  place  with 
an  intent  to  fix  in  another  place,  it  has  been  said,  that, 
while  he  is  in  transitu  he  has  no  domicil.  Julian  in  the 
Roman  law  has  so  affirmed.  Si  qui^  domicilio  relicto  naviget, 
vel  iterfaciaty  queer  ens  quo  se  confer  at  y  atqu£  ubi  constituat; 
hunc  puto  sine  domicilio  esse^.  But  the  more  correct  prin- 
ciple would  seem  to  be,  that  the  original  domicil  is  not 
gone  until  a  new  one  has  been  actually  acquired,  facto 
et  animo^.  Seventeenthly,  if  a  man  has  acquired  anew 
domicil  different  from  that  of  his  bir.th,  and  he  removes 
from  it  with  an  intention  to  resume  his  native  domicil, 
the  latter  is  re-acquired  even  while  he  is  on  his  way,  in 
itinere,  for  it  reverts  from  the  moment  the  other  is  given 
up^ 
-  §  48.  The  foregoing  rules  principally  relate  to  changes 


*  2  Domat,  Public  Law,  B.  1,  tit.  16,  §  3,  art.  14;  Merlin,  Repertoire, 
Domicil,  §  4,  art.  3;  Bempde  v,  Johnstone,  3  Yes.  198,  202. 

2  Ante,  §  44. 

3  Dr.  Lieber,  Encyc.  Amer.  Domicil;  Ante,  §  42,  43,  44. 

*  Somerville  t?.  Somerville,  5  Ves.  750,  787 ;  Merlin,  Repertoire,  Domicile 
§  2;  Harvard  College  v.  Gore,  5  Mass.  R.  370;  Cochin,  CBuvres,  Tom.  5, 
pp.  5,  6,  (4to.  edit.). 

5  Dig.  Lib.  50,  tit.  1,  1.  27,  §  2;  Pothier,  Pand.  Lib.  30,  tit.  1,  n.  18; 
2  Domat,  Public  Law,  B.  1,  tit.  16,  §  3,  art.  9;  Ante,  §  45. 

6  See  Jennison  v,  Hapgood,  10  Pick.  R.  77;  Bruce  v,  Bruce,  2  Bos.  & 
Pull.  228;  Cochin,  (Euvres,  Tom.  5,  pp.  5,  6,  (4to.  edit.);  Ante,  §  44. 

7  The  Indian  Chief,  3  Rob.  12 ;  La  Virginie,  5  Rob.  98.— On  the  sub- 
ject of  Domicil  the  learned  reader  is  referred  to  Fergusson  on  Marriage  and 
Divorce,  Appendix,  p.  277  to  362;  and  Henry  on  Foreign  Law,  Appendix  A. 
p.  181,  &c.;  Cochin,  CEuvres,  Tom,  5,  pp.  4,  5,  6,  (4to.  edit.);  Ex  parte 
Wrigby,  8  Wend.  R.  134. 


i 


CH.  III.]  NATIONAL   DOMICIL.  53 

of  domicil    from   one  place  to  another  within  the   same 
country  or  territorial  sovereignty,  although  many  of  them 
are  applicable   to  residence  in  different  countries  or  sove- 
reignties.     In  respect  to  the  latter,  there  are  certain  prin- 
ciples which  have  been  generally  recognised  by  tribunals 
administering  public  law,  or  the  law  of  nations,  as  of  un- 
questionable authority.     First,  persons  who  are  born  in  a 
country  are  generally  deemed  to  be  citizens  and  subjects  of 
that  country  \  A  reasonable  qualification  of  the  rule  would 
seem  to  be,  that  it  should  not  apply  to  the  children  of 
parents  who  were  in  itinere  in  the  country,  or  who  were 
abiding  there  for   temporary  purposes,  as  for  health,  or 
curiosity,  or  occasional  business.     It   would  be   difficult, 
however,  to  assert,  that,  in  the  present  state  of  public  law, 
such  a  qualification  is  universally  established.     Secondly, 
foreigners  who  reside  in  a  country  for  permanent  or  inde- 
finite purposes,  animo  manendi,  are  treated  universally  as 
inhabitants  of  that  country^.   Thirdly,  a  national  character 
acquired  in  a  foreign  country  by  residence,  changes  when 
the  party  has  left  the  country  animo  non  revertendiy  and  is 
on  his  return  to  the  country  where  he  had  his  antecedent 
domicil.     And  especially  if  he  be  in  itinere  to  his  native 
country,  with  that  intent,  his  native  domicil  revives  while 
he  is  yet  iii  transitu;  for  the  native  domicil  easily  reverts '\ 
The  moment  a  foreign  domicil  is  abandoned,  the  native 
domicil  is  re-acquired.     But  a  mere  return  to  his  native 
country  without  an  intent  to  abandon  his  foreign  domicil, 
does  not  work  any  change  of  his  domicil*.     Fourthly,  am- 
bassadors and  other  foreign  ministers  retain  their  domicil 
in  the  country  which  they  represent,  and  to  which  they 


1  1  Black.  Comra.  366,  369. 

2  Vattel,  Lib.  1,  ch.  19,  §  213. 

3  The  Venus,  8  Cranch,  278,  281 ;  The  Frances,  8  Cranch,  335  ;  The 
Indian  Chief,  3  Rob.  12;  Bempde  r.  Johnstone,  3  Ves.  198,  202;  The 
Friendschaft,  3  Wheaton,  R.  14;  Ommany  r.  Bingham,  cited  5  Ves.  jun. 
756,  757,  765. 

*  Ibid. 
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belong'.  But  a  different  rule  generally  applies  to  Consuls 
and  to  other  commercial  agents,  who  are  presumed  to  re- 
main in  a  country  for  purposes  of  trade,  and  who  therefore 
acquire  a  domicil  where  they  resided  Fifthly,  children 
born  upon  the  sea  are  deemed  to  belong  and  to  have  their 
domicil  in  the  country  to  which  their  parents  belong  \ 

§  49.  From  these  considerations  and  rules  the  general 
conclusion  may  be  deduced,  that  domicil  is  of  three  sorts : 
domicil  by  birth,  domicil  by  choice,  and  domicil  by  opera- 
tion of  law.  The  first  is  the  common  case  of  the  place  of 
birth,  domicilium  originis;  the  second  is  that  which  is  volun- 
tarily acquired  by  a  party,  proprio  marte.  The  last  is  con- 
sequential, as  that  of  the  wife  arising  from  marriage^. 


1  Vattel,  B.  1,  ch.  19,  §  217;  The  Indian  Chief,  3  Rob.  18,  27 ;  The 
Josephine,  4  Rob.  26. 

a  Ibid. 

3  Vattel,  B.  1,  ch.  19,  §  216;  Dr.  Lieber's  Encyc.  Amer.  art.  DomiciL 

*  Pothier,  Cout.  d'Orleans,  ch.  1,  art.  12. — Whoever  wishes  to  make 
more  extensive  researches  upon  this  subject,  may  consult  Denizart's  Dic- 
tionary, art.  Domicil;  Encyclopedic  Moderne,  Tom.  10,  art.  Domicil;  Mer- 
lin, Repertoire,  Domicil;  2  Domat,  (by  Strahan),  p.  484,  Lib.  1,  tit.  16, 
§  3,  of  Public  Law;  Dig.  Lib.  50,  tit.  1,  per  tot. ;  Cod.  Lib.  10,  tit.  30, 
1,  2  to  1.  7 ;  Voet,  ad  Pandect.  Lib.  5,  tit.  1,  §  90  to  92 ;  Bynkershoeck, 
Qusest.  Priv.  Juris.  Lib.  1,  ch.  11,  and  the  authorities  cited  in  Dr.  Lieber's 
Encyclopedia  Americana,  Domicil;  Henry  on  Foreign  Law,  Appendix  A. 
on  Domicil,  p.  181,  &c.,  to  p.  209. 
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CHAPTER  IV. 


CAPACITY    OF    PERSONS. 


§  50.  We  now  come  to  the  consideration  of  the  opera- 
tion and  effect  of  foreign  laws  in  relation  to  persons^  and 
their  capacity,  state,  and  condition  ^ 

§  51.  All  laws  which  have  for  their  principal  object  the 
regulation  of  the  capacity,  state,  and  condition  of  persons, 
have  been  treated  by  foreign  jurists  generally  as  personal 
laws*.  They  are  by  them  divided  into  two  sorts :  those 
which  are  universal,  and  those  which  are  special.  The 
former  (universal  laws)  regulate  universally  the  capacity, 
state,  and  condition  of  persons,  such  as  their  minority. 


1  Upon  the  subject  of  this  chapter  the  learned  reader  is  referred  to  Barge's 
Comment,  on  Col.  and  Foreign  Law,  Vol.  1,  P.  1,  ch.  3,  §  1,  p.  52,  &c.  ; 
Id.  §  2,  p.  92,  &c.  ;  Id.  §  3,  p.  101  ;  and  to  Id.  ch.  4,  p.  113  to  135. — 
Cujaccius  defines  the  condition  of  a  party  thus:  Conditio  pro  statu  accipitur; 
puta,  pater-farailias  sit,  an  filius-familias,  servus,  an  liber.  iEtatem,  vale- 
ludinem,  facultates,  mores  non  significat.  Liverm.  Dissert.  §  26,  p.  38, 
cites  Cujaccii  Observ.  Lib.  7,  cap.  06. 

2  See  Saul  r.  His  Creditors,  17  Martin,  R.  569,  596. — Boullenois  enu- 
merates as  personal  all  laws  which  regard  majority  or  minority,  emancipa- 
tion, interdiction  for  lunacy  or  prodigality,  subjection  of  married  women  to 
the  marital  power,  subjection  of  minors  to  the  power  of  their  parents  and 
guardians,  legitimacy  and  illegitimacy,  excommunication,  civil  death,  infamy, 
nobility,  foreigners  and  strangers,  and  naturalization.    1  Boullenois,  Observ. 
4,  pp.  46,  51  ;  Id.  78;  Id.  800.    See,  also.  Merlin,  Repert.  Statiit.    Poihier 
enumerates  among  personal  laws  those   respecting  the  paternal  power,   the 
guardianship  of  minors,  and  their  emancipation,  the   a^^e  required  to  make  a 
mill,   and   the  marital  authority.      Pothier,   Cout.  d'Orleans,  introd.  ch.  1, 
art.  6.     See,  also,  Rodenburg,  De  Div.  Stat.  tit.  2,  ch.  5,  §  16;  2  Boulle- 
nois, App.  48.    Le  Brun  enumerates  among  personal  statutes  those  respect- 
ing majority,  legitimacy,  guardianship,  and  the  paternal  power.     Le  Brun, 
Traite  de  la  Communaute,  Liv.  2,  ch.  3,  §  5,  n.  25.     See,  also,  Bouhicr, 
Cout.  de  Bourg.  ch.  23,  §  64;  1  Boullenois,  ch.  2,  Observ.  5,  p.  74  to  122; 
1  Burge,  Comment,  on  Col.  and  For.  Law,  ch.  3,  §  1,  p.  57,  &c. 
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majority,  emancipation,  and  power  of  administration  of 
their  own  affairs.  The  latter  (special  laws)  create  an  ability 
or  a  disability  to  do  certain  acts,  leaving  the  party  in  all 
other  respects  with  his  general  capacity  or  incapacity  ^ 
But  whether  laws  purely  personal  belong  to  the  one  class 
or  to  the  other,  they  are  for  the  most  part  held  by  foreign 
jurists  to  be  of  absolute  obligation  everywhere,  when  they 
have  once  attached  upon  the  person  by  the  law  of  his 
domicile  Boullenois  has  stated  the  doctrine  among  his 
general  principled.  Personal  laws  (says  he)  affect  the  per- 
son with  a  quality  which  is  inherent  in  him,  and  his  person 
is  the  same  every^vhere.  Laws  purely  personal,  whether 
universal  or  particular,  extend  themselves  everywhere ; 
that  is  to  say,  a  man  is  everywhere  deemed  in  the  same 
state,  whether  universal  or  particular,  by  which  he  is  affected 
by  the  law  of  his  domicil.  Ces  loix  personelles  affectent  la 
personne  d'mie  qualite,  qui  lui  est  inherentey  et  la  personne 
est  telle  partout^.  And  again  :  Les  loix  piires  persofinelles, 
soit  personnelles  universelles,  soit  personnelles  particulieres, 
se  portent  partout;  c'est-a-direy  que  Vhomme  est  partout  de 
Vetat,  soit  universel,  soit  particulier,  dont  sa  personne  est 
affectee  par  la  hi  de  son  domicil^.  L'etat  persofinel  du  do- 
micil  se  parte  partout. — Habilis  vel  inhabilis  in  loco  domicilii 


1  See  Henry  on  Foreign  Law,  2,  3;  1  Froland,  Mem.  ch.  5,  p.  81. 

^  How  extensively  this  rule  may  operate,  may  be  readily  understood  by 
simply  referring  to  the  different  ages  at  which  majority  is  attained  in  differ- 
ent countries.  By  the  civil  law  full  age  was  not  attained  uutil  twenty-four. 
By  the  old  law  of  France  the  age  of  majority  was  twenty-five.  By  the 
custom  of  Normandy  the  age  of  majority  was  twenty;  by  the  law  of  Spain, 
the  age  of  twenty-four  ;  by  that  of  Holland,  twenty-five.  In  some  parts  of 
Germany  the  majority  is  attained  at  twenty-one  ;  in  others,  at  eighteen  ;  in 
others,  at  twenty-five ;  in  Saxony,  at  twenty-one ;  and  so  in  England,  Scot- 
land, Ireland,  and  the  United  States  of  America.  The  present  law  of 
France,  for  all  purposes  except  marriage,  adopts  the  same  age ;  but  for 
marriage  the  rule  is  still  twenty-five.  1  Burge,  Comm.  on  Col.  and  For. 
Law,  P.  1,  ch.  4,  pp.  113,  114,  115 ;  Post,  §  CG,  note,§  90. 

3  1  Boullenois,  Prin.  G^n.  p.  4. 

♦  1  Boullenois,  Prin.  G6n.  10,  18,  pp.  4,  6 ;  Observ.  4,  10,  12,  14,  46. 
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est  habilis  vel  inhabilis  in  omni  loco  ^  Rodenburg  says : 
Whenever  inquiry  is  made  as  to  the  state  and  condition  of 
a  person,  there  is  but  one  judge,  that  of  his  domicil,  to 
whom  the  right  appertains  to  settle  the  matter.  Cum  de 
tlaiu  et  conditione  hominwn  qucerituVy  tino  solnmmodo  judici, 
el  guide m  domicilii,  universum  in  Hid  jus  sit  attributum  ^. 
Hence  (says  Hertius)  the  state  and  quaUty  of  a  person  are 
governed  by  the  law  of  the  place  to  which  he  is  by  his 
domicil  subjected.  Whenever  a  law  is  directed  to  the 
person,  we  are  to  refer  to  the  law  of  the  place  to  which 
he  is  personally  subject.  Hinc  status  et  qualitas  personce 
regit ^f  a  legibus  loci,  cui  ipsa  sese  per  domicilium  subjecit^. 
Quando  lex  in  personarn  dirigitur,  respiciendum  est  ad  leges 
illiiis  civitatis  quae  personam  habet  subjectam^. 

§  51  a.  Froland,  Bouhier,  Rodenburg,  Paul  Voet,  Po- 
thier,  and  others,  lay  down  a  similar  rule  ^  Froland  lays 
down  the  doctrine  in  the  following  broad  terms: — A  personal 
statute  not  only  exerts  its  authority  in  the  place  of  the  do- 
micil of  the  party  ;  but  its  provisions  follow  the  party,  and 
accompany  his  person  in  every  place  where  he  goes  to  con- 
tract ;  and  it  extends  over  all  his  property  {bie?is),  under 
whatever  customs  it  may  be  situated  :  Et  qu*elle  injlue  sur 


'  BouUenois,  Dissert,  sur  Quaest.  de  Contrari^ld  des  Loix,  (edit.  1732), 
Disc.  Prd.  p.  20,  R^gle.  10. 

2  Rodenburg,  De  Div.  Stat.  tit.  1,  ch.  3,  §  4  to  10  ;  1  Boullenois,  pp.  145, 
146 ;  Id.  Obs.  14,  p.  196;  2  Boull.  App.  pp.  7,  8,  9. 

3  Hertius,  De  Collis.  Leg.  §  4,n.  5,  p.  122;  Id.  pp.  173, 174,  (edit.  1716). 

*  Id.;  Id.  n.  8,  p.  123;  Id.  n.  12,  p.  128;  Id.  p.  175;  Id.  p.  182,  (edit. 

1716). 

*  1  Froland,  Mem.  de  Statut.  ch.  7,  §  2,  p.  156;  Id.  Vol.  2,  ch.  33,  §  8, 
9,  10,  p.  1574;  Bouhier,  Cout.  de  Bourg.  ch.  23,  §  92,  p.  461;  Id.  ch.  24, 
ni.  p.  463;  Id.  ch.  22,  §  5  to  11,  p.  418;  Voet,  De  Statut.  §  4,  ch.  2, 
n.  6,  pp.  137,  138;  Henry  on  For.  Law,  ch.  4,  p.  34;  Pothier,  Introd. 
Gen.  Cout.  d'Orleans,  ch.  1,  art.  7;  1  Hert.  Opera,  De  Coll.  §  4,  n.  5, 
p.  121,  D.  8,  p.  123;  Id.  pp.  172,  173,  175,  (edit.  1716).  See  also  Foe- 
lix,  Rcnjc  p:trangere  et  Frangaise,  &c.,  1840,  Vol.  7,  p.  200  to  216.  Since 
the  present  work  was  in  the  press,  I  have  for  the  first  time  seen  these  Dis- 
MrtatioDS  of  Mr.  Foclix,  and  I  shall  gladly  avail  myself  of  his  learned 
liboors. 
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tons  ses  biens,  sous  quelques  coutumes  quails  soient  assU^. 
Bouhier  adopts  the  very  rule  of  Boullenois :  Quand  le  star 
tut  personnel  da  domicil  est  in  concurrence  avec  le  statvt  per- 
sonnel de  la  situation  des  biens  celui  du  domicil  dont  Vempor- 
ter  sur  celui  de  la  situation  des  biens^.  And  again  he  says: 
It  is  necessary  constantly  to  hold,  that  the  capacity  or  inca- 
pacity which  the  law  of  the  domicil  has  impressed  upon  the 
person  should  follow  the  person  into  all  places  ;  so  that  it 
shall  become  utterly  impossible  that  a  person,  being  inca- 
pable in  the  place  of  his  residence,  should  go  to  contract  in 
another  place  where  he  would  have  been  capable  if  he  had 
been  domiciled  there.  Ilfaut  done  tenir  pour  constant,  que 
la  capacite  ou  Vincapacite,  que  la  loi  du  domicil  a  imprimee 
sur  la  personne,  la  suit  en  tous  lieux.  En  sorte  que  ce  seroit 
inutilement,  que  etant  incapable  au  lieu  de  sa  residence,  elle 
voudroit  alter  contracter  dans  un  endroit,  oil  il  auroit  eti  ca- 
pable si  elle  y  avoit  ete  domiciliee  ^.  Abraham  a  Wesel  uses 
language  equally  strong :  Quotiescunque  enim  de  habilitate 
atque  inhabilitate  personce  qiueritur,  toties  domicilii  leges  et 
statuta  spectanda,  ut  quocumque  persona  abeat,  id  ju>s  sit 
quod  judex  domicilii  statuerit  *;  and  he  applies  the  rule 
equally  to  moveable  and  immovable  property  ^  Pothier 
says,  that  personal  statutes  exert  their  power  upon  the  per- 
sons in  relation  to  their  property  (biens),  wherever  it  may 
be  situated :  Au  reste,  ces  statuts  personnels  exercent  leur 
empire  sur  les  personnes  par  rapport  a  tous  leur  biens, 
quelque  part,  qi/ils  soient  situes^.  Rodenburg  says  :  Quo- 
cumque modo  se  castis  habuerit,  contrahentium  erit  respi- 
cere   ad  suum   cujusque  domicilii  locum,  impressam  ibidem 


1  1   Froland,   Mem.   ch.  7,  §  2,  p.  156;   Id.  ch.  5,  §  4,  p.  89;  Post, 
§  84. 

2  BodIk  Cout.  de  Bourg.  ch,  23,  §  91  to  96,  p.  461 ;   Id.  ch.  22,  §  4  to 
14,  §  19. 

3  Bouhier,  Cout.  de  Bourg.  ch.  24,  §  11,  p.  463. 

*  Wesel,  Coram,  ad  Novell.  Constit.  Ultraj.  art.  18,  §  23,  pp.  169,  170. 

«  Id.  §  25,  27,  pp.  170,  173;  Liverm.  Diss.  §  55,  p.  56. 

6  Pothier,  Introd.  Gen.  aux  Cout.  d*0rl6ans,  ch.  1,  art.  7;  Post,  §  69. 
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tuium  personate  non  qfficit  personam  extra  territortum  ;  sic 
ut  pro  tali  ?ion  reputetur  extra  territorium,  qualis  erat  intra\ 
(3.)  That  a  personal  quality  cannot  be  added  out  of  the 
territory  to  a  person  not  a  subject.  Personalis  qualitas  non 
potest  extra  territorium  addi  personoe  non  subjectce  ^.  (4.)  A 
personal  statute  accompanies  the  person  everywhere,  in  re- 
spect to  property  (Jbiens)  situate  within  the  territory  of  the 
state  where  the  person  affected  by  it  has  his  domicil.  Sta- 
tutum  personate  ubique  tocorum  personam  comitatury  in  ordine 
ad  bona  intra  territorium  statuentis  sita,  ubi  persona  qffecta 
domicitium  tiabet^.  We  shall  also  presently  see  that  he 
distinguishes  between  the  effect  of  a  personal  statute  upon 
moveable  and  its  effect  upon  immovable  property  ^. 

§  52.  The  result  of  the  doctrine  maintained  by  the  ju- 
rists above  named,  except  Paul  Voet,  is,  that  a  person  who 
has  attained  the  age  of  majority  by  the  law  of  his  native 
domicil,  is  to  be  deemed  everywhere  the  same,  of  age ;  and, 
on  the  other  hand,  that  a  person  who  is  in  his  minority  by 
the  law  of  his  native  domicil,  is  to  be  deemed  everywhere 
in  the  same  state  or  condition  K  Thus,  for  example,  if  by 
the  law  of  the  place  of  his  original  domicil  a  person  cannot 
make  a  will  of  his  property  before  he  is  twenty-one  years 
of  age,  he  cannot,  if  under  that  age,  make  a  valid  will,  even 
of  such  property  as  is  situate  in  a  place  where  the  law  al- 
lows persons  of  the  age  of  fourteen  years  to  make  a  will  of 
the  like  property  ®,  So,  if  by  the  law  of  her  original  do- 
micil a  woman  cannot  dispose  of  her  property,  except  with 


1  Voet,  de  Stalut.  §  4,  ch.  2,  p.  137,  (edit.  1C61). 

2  Id.  p.  138. 

3  Ibid. 

*  Post,  §  52. 

^  1  Boullenois,  p.  103,  &c.;  1  Burge,  Comment,  on  Col.  and  For.  Law, 
P.  1,  ch.  4,  p.  113  to  p.  135. 

6  Pothier,  Cout.  d*Orl^ans,  ch.  1,  art.  7;  1  Boullenois,  Prin.  Gen.  19, 
p.  7;  Id.  Observ.  16,  p.  205;  1  Froland,  M^m.  ch.  7,  p.  156;  Bouhier, 
Cout.  de  Bourg.  ch.  22,  §  5  to  11;  ch.  24,  §  7  to  13;  Merlin,  Rupert. 
Majority,  §  5;  Id.  Autorisation  Maritale,  §  10;  Rodenburg,  De  Divers. 
Statut.  tit.  2,  ch.  1,  §  1 ;  2  Boullenois,  App.  p.  11. 
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holds  the  same  opinion :  Consequenter  ea  quae  stmt  persona- 
lia, una  cum  persona  circnmferuntnr,  quocnmque  loco  se  trans'- 
iulerit,  et  per  universa  territorial  viresque  et  effectum  por- 
rigunt.  Realia  situm  rerum  sic  specfant,  ut  territorii  lifnites 
non  excedant ;  quia  rebus  ipsis  sunt  ajffixaK  Many  other 
jurists  maintain  the  same  distinction^;  but  it  needs  not  to 
be  here  further  insisted  on,  as  it  will  hereafter  come  more 
fully  under  our  consideration. 

§  53.  The  doctrine,  as  to  the  nature  and  operation  of 
personal  statutes,  thus  asserted  by  foreign  jurists,  even  with 
the  distinction  in  its  application  between  moveable  property 
and  immovable  property,  is  found  attended  with  many  dif- 
ficulties ;  and  many  of  these  jurists  are  compelled  to  make 
exceptions  in  its  application,  which  go  far  to  limit,  if  not  to 
impair,  its  real  force  and  efficiency*.  Indeed,  the  language 
held  by  some  of  them  on  this  subject  has  not  always  such  a 
precision,  as  to  its  actual  extent  and  operation,  as  to  free 
the  mind  from  all  doubt  in  regard  to  the  true  meaning. 
Merlin  says  *,  "  The  law  of  the  domicil  governs  the  state 
of  the  person,  and  his  personal  capacity  or  incapacity.  It 
also  governs  personal  actions,  moveables,  and  moveable  ef- 
fects, in  whatever  place  they  may  in  fact  be  situated.  The 
power  of  the  law  of  the  domicil  extends  everywhere,  to 
every  thing  within  its  reach  or  jurisdiction ;  so  that  he  who 
is  of  majority  by  the  law  of  his  domicil,  is  of  the  age  of  ma- 
jority everywhere.  The  law  of  the  place  where  the  pro- 
perty (biens)  is  situate  regulates  the  quality  and  disposition 
of  it.  When  the  law  of  the  domicil,  and  that  of  the  situa- 
tion (^situs),  are  in  conflict  with  each  other,  if  the  question 
is  respecting  the  state  and  condition  of  the  person,  the  law 


^  Burgundus,  Tract.  1,  §  3,  p.  15. 

2  See  J.  Voet,  Stockmannus,  and  Peckius,  cited  post,  §  54,  and  1  Boulle- 
nois,  Observ.  4,  p.  57;  Id.  Obs.  6,  p.  131 ;  Sandius,  Lib.  4,  tit.  8,  Defi- 
nit.  7,  p.  104. 

3  See  Livermore,  Diss.  p.  62  to  106. 

^  Merlin,  Rupert,  Statut.  See  also  Id.  Majority,  §  5 ;  Id.  Autorisation 
Maritale,  §  10. 
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of  the  domicil   ought  to  prevail ;  if  it  is  respecting  the  dis- 
position of  property  {biens),  the  law  of  the  place  where 
they  are  situate  is  to  be  followed  \"     "  If  several  real  sta- 
tutes are  found  in  conflict  with  each  other^  each  one  has  its 
own  effect  upon   the  property  {biens)  which  it  governs  ^" 
Now,  this  language  of  Merlin  is  in  some  parts  sufficiently 
broad  to   cover  moveable  property  as  well  as  immovable 
property ;   and   yet  it  is  very  clear  that  the  disposition  of 
moveable  property,  and  the  capacity  to  dispose  of  it,  are  by 
many  foreign  jurists,  and  by  Merlin  himself,  held  to  be  go- 
Ycmed  by  the  law  of  the  domicil  of  the  owner  ^  according  to 
the  maxim,  that  moveables  follow  the  person :  Mobilia  se-- 
quunittr  personam^.     What,  perhaps.  Merlin  intends  here 
to  assert  may  be,  that,  where  a  person  is  incapable  by  the 
law  of  his  domicil,  he  cannot  dispose  of  any  of  his  property 
atuate  elsewhere,  the  incapacity  extending  even  to  places 
where  he  is  not  domiciled,  and  where,  by  the  local  law,  he 
would  otherwise  have  capacity  to  dispose  of  it.     But  that, 
where  a  person  is  capable  by  the  law  of  his  domicil,  and  the 
question  does  not  respect  his  personal  capacity  to  dispose 
of  property,  but  only  the  extent  to  which  it  may  be  exer- 
cised by  persons  who  are  capable,  there  the  law  of  the  place 
where  it  is  situate  will  govern.     Yet  he  would  seem  also  to 
intimate  that  there  is  or  may  be  some  distinction  between 
personal  property  and  real  property,  (between  moveables 
and  immovables,)  as  to  the  effect  of  the  operation  of  the 
lex  domicilii  \ 
§  54.  In  another  place  Merlin  lays  down  the  rule,  that  a 


^  Merlin,  Repert.  Statut.  See  also  Id.  Majorite,  §  5 ;  Id.  Autorisation 
Marilale,  §  10. 

2  Ibid. 

3  Ibid. 

*  Pothier,  Cout.  d'Orldans,  cb.  1,  art.  7;  1  BouUenois,  Prin.  G^n.  16, 
p.  7:  Id.  Observ.  19,  p.  338,  &c.;  Rodenburg,  ch.  3,  §  4,  9,  10,  p.  7  to 
9;  IJ.  ch.  2,  p.  6;  Voet,  de  Stat.  §  4,  ch.  2,  p.  125,  §  8;  Pothier,  De 
Choses,  P.  2,  §  3 ;  Livermore,  Dissert.  82. 

5  See  Merlin,  Rupert,  Majority,  §  5,  pp.  188,  189,  (edit.  Brux.  1827). 
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law  which  declares  a  person  a  major  or  a  minor,  who  is 
born  within  its  reach  of  jurisdiction,  is  personal,  and  ex- 
tends to  property  {biens)  situate  out  of  the  territory;  or,  in 
other  words,  that  a  statute  respecting  majority,  foil  and 
entire,  is  personal,  and  extends  to  property  {liens)  situate 
out  of  the  territory.  De  statut  de  la  majorite  pleine  et  en- 
tiere  est  personnel,  et  s'etend  atix  biens  situes  hors  de  son 
territoire\  Thus,  if  by  the  law  of  the  place  where  a  per- 
son has  his  domicil,  he  is  of  majority  at  the  age  of  twenty, 
and  has  the  faculty  of  disposing  of  his  property,  situate 
there,  the  same  faculty  will  extend  to  his  property  situate 
in  another  country,  where  he  would  not  be  capable  of  alien- 
ating until  he  was  twenty-five  years  of  age.  And  he  ap- 
plies this  doctrine  equally  to  moveables  and  immovables  *. 
He  admits  that  the  Voets,  Burgundus,  Stockmans,  and 
Peckius,  while  they  deem  such  a  law  to  be  personal,  insist 
that  it  does  not  extend  to  the  disposal  of  immovables,  situ- 
ate in  a  foreign  country  where  a  different  rule  as  to  capa- 
city or  majority  prevails  \  Merlin  in  another  place  says : 
"  If  the  law  of  the  domicil  declares  a  person  incapable  to 
sell,  alien,  contract,  or  to  bind  himself  in  any  manner  to 
another,  it  is  impossible  that  his  immovables,  in  whatever 


1  Merlin,  Repertoire,  Majority,  §  5,  pp.  188,  189,  (edit.  Brux.  1827). 

2  Ibid. 

3  See  Merlin,  Repert.  Majorite,  §  5,  (edit.  Brux.  1827),  p.  188;  Id. 
Autorisation  Maritale,  §  10.  I  do  not  find  the  citations  from  sonoe  of  these 
authors  accurately  given  by  Merlin  ;  but  I  believe  that  the  following  will  be 
found  to  verify  his  statement.  J.  Voet,  ad  Pandect.  Lib.  4,  tit.  4,  n.  8, 
Lib.  23,  tit.  2,  n.  60,  136;  P.  Voet,  ad  Statut.  §  4,  ch.  3,  n.  10,  p.  158; 
Burgundus,  Tract.  1,  n.  5,  6,  7,  8;  Peck,  De  Testam.  Conjug.  Lib.  4, 
ch.  28,  lutrod.  n.  5,  6,  7;  Stockmans,  Decis.  125,  §  6,  9,  pp.  262,  263; 
Christin.  Tom.  2,  Decis.  56,  §  12;  Livermore,  Dissert.  §  47  to  52,  p.  50 
to  54.  Immobilia  (says  P.  Voet)  statutis  loci  ubi  sita;  niobilia  loci  statu- 
tis  ubi  testator  habuit  domicilium.  P.  Voet  de  Statut.  §  4,  ch.  3,  n.  10, 
p.  153,  (edit.  1661).  Again  he  adds:  Quid  circa  successionem.  Specta- 
bitur  loci  statuta  ubi  immobilium  sita,  non  ubi  testator  moritur.  Id.  §  9,  ch.  1, 
n.  3,  p.  305.  See  1  Burge's  Comment,  on  Col.  and  For.  Law,  P.  1,  ch.  3, 
§3,  p.  118  to  129. 
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country  they  may  be  situated^  can  be  aliened^  bound,  or 
hypothecated  by  him.  Who  has  ever  doubted  that  the  in- 
terdiction pronounced  against  a  prodigal  or  a  madman  by 
the  judge  of  his  domicil  was  an  obstacle  to  the  alienation 
of  his  property  {biens),  which  is  situate  within  the  reach  of 
another  jurisdiction?  Who  has  ever  doubted  that  the 
tutor  (guardian)  named  by  the  judge  of  the  domicil,  has  the 
right  to  administer  the  property  (Jbiens)  which  is  within  the 
territory  of  another  judge  ^  ?**  This  is  very  bold  and  un- 
compromising language ;  but  it  will  be  very  difficult  to  sus- 
tain it  without  many  qualifications.  It  may  be  added,  that 
the  modern  Civil  Code  of  France  expressly  declares,  that 
the  laws  concerning  the  condition  and  capacity  of  persons 
govern  Frenchmen,  even  if  residing  in  a  foreign  country  *. 
In  the  progress  of  our  inquiries  it  will  be  found  that  many 
exceptions  are  admitted  to  exist  as  to  the  operation  of  per- 
sonal laws,  and  that  the  practice  of  nations  by  no  means 
justifies  the  doctrine  in  the  extent  to  which  it  is  ordinarily 
hiid  down  by  many  foreign  jurists. 

§  54  a.  John  Voet,  on  the  other  hand,  is  one  of  the  few 
jurists  who  insist  that  personal  statutes  of  all  sorts  respect- 
ing capacity  or  incapacity,  majority  or  minority,  legitimacy 
or  illegitimacy,  have  no  extra-territorial  operation,  either  di- 
rectly or  consequentially.  Verius  est  (says  he)  personalia  non 
magis  quam  realia  territorium  statuentis  posse  excedere,  sive 
directo,  sive  per  consequentiam  ^.  And  he  goes  on  to  add : 
Ita  nee  ratio  ulla  est,  cur  magis  qualitas  et  habiliias  privato 
per  statutum  data  vel  denegata,  vires  extenderet  per  ea  loca, 
in  quibus  diversum  quid  aut  contrarium  circa  personarum 
qualitatem  lege  cauium  est.  Quod,  si  hcec  cuiquam  minus 
videantur  stifficere,  is  velim  mihi  rationem  modmnve  expediat, 
per  quern  legislator  personam,  domicilii  intuitu  sibi  supposi- 
tarn,  habilem  inhabilemve  ad  actus  gerendos  declarans,  alte- 


1  Merlin,  Repert.  Autorisation  Maritale,  §  10,  art.  2, 
3  Code  Civil  of  France,  art.  3 ;  Post,  §  68. 
3  Voet,  ad  Pand.  Lib.  1,  tit.  4,  §  7,  p.  40. 
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rius  loci  legislatorem,  potestate  parem  cogeret,  ut  is  alienis 
decretis  statutisve  pareret,  aut  rata  irriiave  haberei,  quoe 
judex  domicilii  talia  esse  jussit  in  persond  domicilium,  illic 
fovente ;  maxime,  si  fateatvr  (ut  fateri  necesse  est)  pari  in 
parent  nullam  competere  cogendi  potestatem,  Exponat,  oIh 
secro,  prodigo  declarator  vel  infamid  notato^  vel  legitimate, 
vel  in  ipso  pubertatis  tempore  habili  ad  testamentum  conden- 
dum  declarato  per  magistratum  Hollandum,  ac  Ultrajectum 
se  conferente  vel  immobilia  possidente  ;  exponat  inquam,  qud 
juris  via  magistratus  Ultrajectinus  adstringi  posset,  ut  istum 
ratione  bonorum,  in  Ultrajectino  solo  siiorum,  pro  tali  ag- 
nosceret ;  adeoque  contractus  prodigi  Hollandici  haberet  irrir 
tos;  dignitafes  Hollando  infamato  denegaret ;  successionem 
in  bona  Trajectina  ad  spurium  Hollandvm  legitimatum  per^ 
tinentia,  tanquam  in  legitime  nnti  pairimonium,  pateretur 
proximis  deferri ;  testamentum  masculi,  ante  annum  cetatis 
octavum  et  decimum  conditum,  juberet  ratum  esse\ 

§  66.  Hitherto  we  have  been  considering  cases  of  the 
capacity  or  incapacity  of  persons,  arising  from  the  domicil 
of  origin,  where  there  has  been  no  subsequent  change  of 
domicil ;  as  to  wliich,  as  we  have  seen,  the  doctrine  of  fo- 
reign jurists  is,  that  the  law  of  the  original  domicil  is  to 
prevail  as  to  such  capacity  or  incapacity ;  some  of  them 
holding,  that  it  applies  to  all  personal  acts  whatever,  and  to 
all  alienation  of  property,  whether  moveable  or  immovable; 
and  others  apply  it  only  to  personal  acts  and  moveable 
property  where  there  is  a  conflict  of  personal  laws.  But, 
suppose  that  a  person  has  had  different  domicils,  a  domicil 
by  birth,  and  a  subsequent  domicil  by  choice  when  he  is  sui 
juris, — which  is  to  prevail  as  to  his  capacity  or  incapacity  ^  ? 
Hertius  does  not  hesitate  to  say,  that  the  law  of  the  new  do- 
micil is  to  prevail.     Hinc  status  et  qualitas  personae  regitur 


1  Voet,  ad  Pand.  Lib.  1,  tit.  4,  §  7,  p.  40. 

^  See,  on  this  subject,  1  Burge,  Comment,  on  Col.  and  For.  LaW|  P.  1> 
ck.  3,  §  3,  p.  102  to  106;  Id.  ch.  4,  p.  113  to  125. 
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a  kgUms  loci  (says  he)  cut  ipsa  sese  per  domicilium  mbjecit. 

Atque  inde  etiamfit,  ut  quis  major  hie,  alibi,  mutato  seilicet 

dooudho,  incipiai  Jieri  minor  ^.     The  like  opinion  appears 

to  be  held  both  by  Paul  Voet  and  by  John  Voet^.     The 

former  says :  Nullum  statutum,  sive  in  rem,  sive  in  personam, 

si  de  ratione  juris  civilis  sermo  instituaiur,  sese  extendit  ultra 

siaiuentis  territorium^.     The  latter  holds,  that  the  change 

of  domicil  of  a  person  gives  him  the  capacity  or  incapacity 

of  his  new  domicil;  so  that^  if  he  is  of  majority  by  the  law 

of  the  place  of  his  birth,  and  he  removes  to  another  country, 

by  whose  laws  he  would,  according  to  his  age,  be  a  minor, 

he  will  acquire  the  character  of  his  new  domicil.    Si  guis  ex 

lege  domicilii  derelicti  anno  forte  vicesimo  completo  major 

factus  fuerit,  translato  domicilio  ad  locum  ilium,  ubi  non  nisi 

absobito  viginti  quinque  annorum  curriculo  quisque  major  ha- 

heiur,  non  dubitem,  quin  ex  novi  domicilii  jura  incipiat  itC'* 

rum  minorennis  esse  ^. 

§  55  a.  Froland  thinks  this  question  cannot  be  answered 
aniversally;  and  he  puts  a  distinction.  ''If  (says  he) 
*'  the  question  is  purely  as  to  the  state  of  the  person,  ab- 
stracted from  all  consideration  of  property,  or  subject- 
matter  (abstract^  ab  omni  materid  reali),  in  this  case  the  law, 
which  first  commenced  to  fix  his  condition,  (that  is,  the 
law  of  the  domicil  of  his  birth,)  will  preserve  its  force  and 
authority,  and  follow  him  wherever  he  may  go.  Thus,  if, 
by  the  law  of  the  domicil  of  his  origin,  a  person  attains  his 
majority  at  twenty  years,  and  he  goes  to  reside  in  another 


1  1  Hertii  Opera,  §  4,  n.  5,  p.  122;  Id.  n.  8,  p.  123 ;  Id.  pp.  173,  175, 
(diu  1716). 

*  2  Boullenoisy  App.  p.  57 ;  Merlin,  Rupert.  Majority,  §  4,  (edit.  Brux. 
1827),  p.  186  ;  Merlin,  Rep,  Retroaclif,  §  3,  art.  9,  n.  3;  P.  Voet,  De 
Sut.  (  4,  cfa.  2,  D.  6,  pp.  137,  138 ;  Rodenburg,  De  Div.  Stat.  p.  2,  ch.  1, 
i5,  6 ;  J.  Voet,  ad  Pand.  Lib.  4,  tit.  4,  n.  10  ;  1  Boullenois,  Observ.  4, 

p.  58. 
5  P.  Voet,  ad  Statut.  §  4,  cb.  2,  n.  7,  p.  138,  (edit.  1661). 
^  1  J.  Voet,  ad  Pand.  Lib.  4,  tit,  4,  n.  10  ;  Id.  Lib.  5,  tit,  1,  n.  101. 
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place,  where  the  age  of  majority  is  twenty-five  years,  he 
is  held  to  be  of  the  age  of  majority  everywhere  ;  and,  not-» 
withstanding  he  is  under  twenty-five  years,  he  may  in  his 
new  domicil  sell,  alien,  h3rpothecate,  and  contract  as  he 
pleases,  and  vice  versd^T  "  But "  (he  adds)  "  when  the  ques- 
tion is  as  to  the  ability  or  disability  of  a  person,  who  has 
changed  his  domicil,  to  do  a  certain  thing,  {a /aire  une  cer- 
taine  chase,)  then,  that  which  had  governed  his  power  (that 
is,  the  law  of  his  original  domicil)  falls,  and  fails  entirely  in 
this  respect,  and  yields  its  authority  to  the  law  of  his  new 
domicil.  Thus,  if  a  married  woman,  by  the  law  of  the 
country  of  her  birth,  is  not  allowed  to  pass  property  by 
will  without  the  consent  of  her  husband,  and  she  acquires  a 
new  domicil  in  another  country  where  no  such  restriction 
exists,  she  has  full  liberty  to  dispose  of  her  property  in  the 
latter  country  by  will,  without  the  consent  of  her  husband ; 
and  vice  versd^.  This  is  a  very  nice,  if  it  be  not  in  many 
cases  an  evanescent,  distinction ;  and  Froland  admits  that  a 
difierent  doctrine  is  held  by  many  jurists  \  But  he  is  not 
singular  in  his  opinion  of  the  value  and  importance  of  this 
distinction  ^  Boullenois  has  given  to  it  a  qualified  sanc- 
tion ^.  Bouhier  also  cites  the  same  distinction  with  appro- 
bation, declaring  it  to  be  judicious  ;  and  he  insists,  that,  in 


1  Froland,  M^m.  ch.  7,  §  13,  14,  p.  171;  Post,  §  138,  note.  See  2 
Boullenois,  Observ.  32,  p.  7  to  11;  Boubier,  Cout.  de  Bourg.  cb.  22,  §  4 
to  10. 

a  1  Froland,  Mem,  ch.  7,  §  15,  p.  172;  Post,  §  138,  note. 

3  Ibid. — Boullenois  remarks  on  tbis  distinction  of  Froland,  that  it  contains 
some  truth  mixed  up  with  much  obscurity,  and  embarrassed  with  ideas  lia- 
ble to  contradiction  without  being  answered.  2  Boullenois,  Obsery.  32, 
pp.  8,  9. 

♦  See  Rodenburg,  De  Div.  Stat.  tit.  2,  ch.  1,  2,  3,  4,  tit.  3,  ch.  1,  2,  3,  4, 
tit.  4,  ch.  1,  2,  3,  4;  2  Boullenois,  App.  p.  1  to  33;  Id.  p.  1  to  79;  Id. 
p.  84  to  95;  2  Boullenois,  ch.  1,  Observ.  32,  p.  1  to  53  ;  Merlin,  Repert. 
Effet  Retroactif,  §  3,  p.  2,  art.  5,  n,  3,  (edit.  Brux,  1827),  p.  13  to  15  ; 
Id.  Majority,  §  4,  pp.  186,  187. 

^  2  Boullenois,  Observ.  32,  p.  7  to  11. 
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micilii  leges  et  statuta  spectanda.  Ratio  est,  quia  hie  alh 
stractu  de  habilitate  personce,  et  universali  ejus  statu  quceror 
tur,  ideoque  personce  a  faro  domicilii  afficiatur.  Nam  originis 
locus  nusquam  inforo  considerationem  habet,  cum  aliud  do- 
micilium  proponitur  ^ 

§  57.  Boullenois  (whose  opinions  will  be  stated  more 
fully  hereafter  ^)  admits  the  general  principle  to  be  as  Ro- 
denburg  states  it^  and  asserts^  that  the  whole  world  acknow- 
ledges that  the  state  of  the  person  depends  on  his  actual 
domicile  and  that  the  natural  consequence  is,  that,  if  a  per- 
son changes  his  domicile  and  the  law  of  the  new  domicil  is 
contrary  to  that  of  the  old  one^  the  state  and  condition  d 
the  person  change  accordingly^.  But  then  he  insists  that 
it  is  necessary  to  make  a  distinction  between  the  states 
and  conditions  of  persons  which  arise  from  laws  {drdU) 
founded  in  public  reasons,  admitted  by  all  nations,  and 
whidi  have  a  cause  absolutely  unconnected  with  domicil ; 
so  that  the  moment  a  man  is  affected  with  these  states  and 
conditions,  the  original  domicil  not  having  any  influence 
upon  them,  the  new  domicil  ought  not  to  have  any,  but 
merely  the  public  reasons  superior  to  those  of  domicil,  to 
which  all  nations  pay  respect ;  and  other  subordinate  states 
and  conditions  which  are  in  truth  founded  in  public  laws 
{droits  publics),  but  for  one  nation  only,  or  for  certain  pro- 
vinces of  that  nation^.  Among  the  forn>er  class  he  enu- 
merates interdiction,  or  prohibition  to  do  acts  by  reason  of 
insanity  or  of  prodigality,  emancipation  by  royal  authority. 


1  D*Argentr^,  De  Leg.  Briton,  art.  218,  n.  47,49;  1  Boullenois,  Obs.  4, 
p.  53  ;  Post,  §  84. — Yet,  though  the  language  of  D'Argenlre  is  thus  expli- 
cit, Bouhier  seems  to  suppose  that  he  aided  his  own  opinion,  because  he  has 
added  in  another  place :  Affectd  quocunque  modo  person^  domicilii  lege,  aut 
jure,  eo  perpetuo  sic  tenetur,  ut  ne  ulla  mutatione  loci  sese  possit  exercere. 
Bouhier,  Cout.  de  Bourg.  ch.  22,  §  9.  But  it  is  plain  that  D*Argentre  is 
here  speaking  of  a  mere  change  of  place,  without  a  change  of  domicil.  D*Ar- 
gentr^,  De  Leg.  Briton,  art.  218,  ^  13,  p.  603. 

a  Post,  §71. 

3  2  Boullenois,  Observ.  32,  pp.  10,  13. 

♦  2  Boullenoiff,  Observ.  82,  pp.  10,  11,  18,  19;  Post,  §  71. 
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Intimacy  of  birth,  nobility,  infamy,  &c.  These,  he  con- 
tends, are  never  altered  by  any  change  of  domicil ;  but 
that,  having  at  first  fixed  the  condition  of  the  person,  the 
change  of  domicil  does  not  cause  them  to  cease  \  Among 
the  latter  class  he  enumerates  the  community  of  property 
b^ween  husband  and  wife ;  the  state  of  the  hu$band  as  to 
the  marital  power ;  the  state  of  the  father  as  to  real  rights 
of  the  paternal  power,  and  other  subordinate  states.  These, 
he  contends,  sometimes  are  affected  by  a  change  of  domicil, 
dnd  sometimes  are  not^.  Some  of  this  last  class  (he  adds) 
a&ct  the  person,  at  least  in  vim  conveniionis  tacitae ;  and 
this,  according  to  the  opinion  of  a  great  number  of  jurists, 
is  the  ease  in  respect  to  the  law  of  the  community  of  pro- 
perty between  husband  and  wife^.  Others  of  the  same 
class  afiect  the  person  in  vim  aolius  legis:  such  is  the  statute 
or  law,  Senatus^consultum  Velleianum,  which  prohibits  mar- 
ried worne^  from  making  obligatory  personal  contracts 
with  others  \  Boullenois  himself  holds,  that  the  capacity 
^  married  women  is  governed  by  the  law  of  the  actual  or 
new  domicil^;  but  that  the  capacity  of  minors  is  governed 
by  the  law  of  their  domicil  of  birth  ^.  He  also  holds  that 
the  paternal  power  is  regulated  by  the  domicil  of  birth  ^ 
But  here  again  he  distmguishes  between  moveable  property 
and   immovable  property;  holding,   that  the  law  of  the 


•  2  Boollenoisy  Observ.  82,  p.  11 ;  Post,  §  71 ;   1  Boullenois,  Observ.  4, 
pp.  59,  64. 
«  2  Boullenois.  Observ.  32,  pp.  11,  12,  13;  Post,  §  71. 
5  2  Boullenois,  Observ.  32,  p.  11;  Post,  §  143  to  171. 
♦2  Boullenois,   Observ.  32,  pp.  11,  13;  Ante,  §  15;   Post,  §  71,  425. 
«  2  Boullenois,   Observ.  32,  p.  13  to  19;    1  Boull.  Obs.  4,  p.  61;  Post, 

*71. 

«2  Boullenois,   Observ.  32,  pp.  19  to  31;  1  Boullenois,  Obs.  4,  pp.  53, 
54;  Id.   Dissert.   Mixtes,  Quest.  2,  p.  40  to  62;  Id.  Quest.  20,  p.  406  to 

447. 
7  2  Boullenois,   Observ.  32,  p.  31  to  58 ;   1  Boull.  Observ.  32,  p.  68  ; 

Poit,  §  71. 
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domicil  of  birth  governs  as  to  the  former,  and  the  law  of 
the  situation  (situs)  as  to  the  latter  \ 

§  58.  Merlin,  after  citing  the  opinions  of  other  jurists, 
formerly  came  to  the  conclusion,  that  the  law  of  the  place 
of  birth,  and  not  that  of  the  new  domicil,  ought  to  govern 
equally  in  all  these  cases  of  minority,  of  paternal  power, 
and  of  marital  power  after  marriage ;  and  he  expressed  sur- 
prise, and  not  without  reason,  that  BouUenois  should  have 
attempted  to  distinguish  between  them^  It  is  certainly 
not  for  me  to  interfere  in  such  grave  controversies  between 
these  learned  jurists,  differing  from  each  other,  sometimes 
in  leading  principles,  and  sometimes  in  deductions  and  dis- 
tinctions applicable  to  principles  in  which  they  agree.  Non 
nostrum  inter  vos  tantas  componere  lites.  Yet  Merlin  him- 
self, after  having  advocated  this  doctrine  as  best  founded 
in  principle,  although  involving  some  inconveniences,  still 
insisted,  that,  upon  such  a  removal  to  a  new  domicil,  the 
capacity  of  a  person  to  dispose  of  his  moveable  property 
by  a  testament,  is  to  be  governed  by  the  law  of  the  new 
domicil ;  because  the  state  of  a  person  has  no  influence  as 
to  the  distribution  of  his  moveable  property  after  his  death ; 
and  the  capacity  to  make  a  will  resulting  from  age,  has 
nothing  in  common  with  what  is  properly  called  the  state 
of  the  person ;  which  is  so  true,  that  his  state  is  governed 
by  the  domicil,  and  the  situation  decides  solely  concerning 
the  age  at  which  a  person  may  dispose  of  moveable  pro- 
perty upon  his  deaths  It  seems,  however,  that  Merlin 
has  since,  upon  farther  reflection,  come  to  a  different  con- 
clusion ;  and  he  may  be  now  numbered  among  those  who 


1  1  Boulleiiois,  Observ.  32,  p.  32  to  53 ;  Id.  Dissert.  Mixtes,  Quest.  20, 
p.  406  to  447. 

2  Merlin,  Rupert.  Autorisation  Maritale,  §  10,  art.  4,  (edit.  Brux.  1827), 
pp.  243,  244;  Post,  §  139. 

3  Merlin,  Repert.  Majorite,  §  4 ;   Id.  Effet  Retroactif,  §  3,  n.  2,  art.  5, 
n.  3;  Id.  Autorisation  Maritale,  §  10>  art.  4,  (edit.  Brux.  1827). 
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or  guardianship^  such  as  minors^  prodigals^  and  married 
women,  are  everywhere  deemed  to  be  persons  subject  to 
such  guardianship,  and  possess  and  enjoy  the  rights  which 
the  law  of  the  place  attributes  to  persons  under  guardian- 
ship \  Hence,  he,  who  in  Friezeland  has  obtained  the 
privilege  of  age  (veniam  cetath)^  contracting  in  Holland, 
will  not  there  be  entitled  to  restitution  in  integrum^  as  if  he 
were  a  minor  ^,  In  other  words,  he,  who  in  Friezeland  has 
obtained  the  privilege  of  an  exemption  from  the  disabilities 
of  his  minority,  will  not,  if  he  afterwards  contracts  in  \\6ir 
land,  be  deemed  entitled  to  the  privilege  of  being  there 
held  a  minor,  so  as  to  exempt  him  from  liability  on  his 
contract,  (/6i  non  restituitur  in  integrum^).  He  who  is 
declared  a  prodigal  here  cannot  enter  into  a  valid  contract 
or  be  sued  in  another  place.  Hinc,  qui  apud  nos  in  itUeld 
curdve  sunt,  ut  adolescentes,  filii-familiaB,  prodigi,  mulierei 
nuptce,  ubique  pro  personis,  curoe  subjectis  habentur,  et  jure, 
quod  cura  singulis  in  locis  tribiiit,  utuntur,  \€f\  fruuntur* 
Hinc,  qui  in  Frisid  veniam  oEtatis  impetravit,  in  Hollandid 
contraliens,  ibi  non  restituitur  in  integrum.     Qui  prodigus 


1  Huberus,  De  Conflict.  Leg.  Lib.  1,  tit.  3,  §  12. 

3  Ibid.  Under  the  Roman  law  the  Praetor  by  his  edict  declared,  that 
he  would  grant  redress  in  regard  to  transactions  with  minors  under  twenty- 
five  years  of  age.  Quod  cura  roinore  quam  viginti-quinque  annos  natUi 
gestum  esse  dicetur ;  uti  quaeque  res  erit,  animadvertam.  Dig.  Lib.  4,  tit. 
4,  1.  1;  Pothier,  Pand.  Lib.  4,  tit.  4,  n.  L  But  those  persons  who  had 
obtained  the  privilege  of  age  were  not  entitled  to  any  such  relief.  Eos,  qui 
veniam  aetalis  a  principali  dementia  impetraverunt,  etiamsi  minus  idoned 
rem  suam  administrare  videantur,  in  integrum  restitutionis  auxilium  im- 
petrare  non  posse,  manifestissimum  est;  ne  hi,  qui  cum  eis  coutrahunt, 
principali  authoritate  circumscripti  esse  videantur.  Cod.  Lib.  2,  tit.  45, 1. 
1 ;  Pothier,  Pand.  Lib.  4,  tit.  4,  n,  4.  The  action  thus  given  to  minors 
was  often  called,  Restitutio  in  integrum.   Vicat.  Vocab.  voce  Restitutio. 

3  The  Veniam  ^Etatis  is  a  privilege  granted  by  the  prince  or  sovereign, 
whereby  the  party  is  entitled  to  act,  and  to  have  all  the  powers  to  act  sui 
juris,  as  if  he  were  of  full  age.  See  Vicat.  Vocab.  voce  **  Veniam  -/Etatis." 
Calvinus,  Lex.  Jurid.  h.  v.;  Cod.  Lib.  2,  tit.  45,  1.  1;  Rodenburg,  De 
Diversit.  Statut.  tit.  1,  ch.  3,  §  9;  2  Boullenois,  App.  9;  1  Burge,  Comment, 
on  Col.  and  For.  Law,  P.  1,  ch.  3,  §  3,  p.  116. 
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own  laws,  be  governed  by  foreign  laws  ^  But  it  is  true 
that  this  testament  would  not  have  effect  in  Friezeland 
according  to  the  third  rule  * ;  because  in  that  way  nothing 
would  be  more  easy  than  for  our  citizens  to  elude  our  laws, 
as  they  might  be  evaded  every  day '.  But  such  a  testament 
would  be  of  validity  elsewhere,  even  where  an  unemanci* 
pated  son  could  not  make  a  will ;  for  there  the  reason  of 
evading  the  laws  of  a  country  by  its  own  citizens  ceases ; 
for  in  such  a  case  the  fact  (of  evasion)  would  not  be  com- 
mitted \" 

§  62.  This  doctrine  of  Huberus  is  not  in  its  full  extent 
maintainable,  and  especially  in  relation  to  immovable  pro- 
perty ;  it  is  universally  repudiated  by  the  common  law,  and 
in  many  cases  is  also  denied  by  foreign  jurists*.  Lord 
Stowell  has  expressly  said,  that  he  does  not  mean  to  affirm 
that  Huberus  is  correct  in  laying  down  as  universally  true, 
that,  being  of  age  in  one  country,  a  man  is  of  age  in  every 
other  country,  be  the  law  of  majority  of  the  latter  what  it 
may®. 

§  63.  Without  venturing  further  into  the  particular 
opinions  maintained  by  foreign  jurists  on  this  subject, 
under  all  its  various  aspects,  (a  task,  considering  the  great 
diversity  of  judgment  among  them,  which  would  be  almost 
endless),  it  may  perhaps  be  useful  to  place  before  the 
reader  some  of  the  doctrines  maintained  by  foreign  jurists, 
which  appear  best  established,  or,  at  least,  which  seem  to 
have  the  sanction  of  such  authority  as  has  given  them  a 
superior  weight  and  recommendation  in  the  jurisprudence 
of  continental  Europe'. 

1  Huberus,  Lib.  1,  tit.  3,  §  13. 

2  Ante,  §  29. 

3  Huberus,  Lib.  1,  tit.  3,  §  13. 
♦  Ibid. 

5  See  the  Authors  cited  by  Merlin,  Rupert.  Majority,  §  5;  Post,  §  363 

to  373,  §  474  to  479. 

6  Ruding  V.  Smith,  2  Hagg.  Ecc.  Rep.  391,  392. 

7  See  1  Burge,  Comment,  on  Col.  and  For.  Law,  P.  1,  ch.  3,  §  3,  p.  118 
to  129. 
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the  contrary ;  according  to  the  maxim^  quando  lex  in  personam 
dirigitur,  respiciendum  est  ad  leges  illius  civitatis  quce  per^ 
sonant  habet  subjectam^. 

§  65.  In  the  next  place,  another  rule,  directly  connected 
with  the  former,  is,  that  the  personal  capacity  or  incapa- 
city attached  to  a  party  by  the  law  of  the  place  of  his 
domicil,  is  deemed  to  exist  in  every  other  comitry,  (ffualitas 
personam,  sicut  umbra,  sequitur,)  so  long  as  his  domicil 
remains  unchanged,  even  in  relation  to  transactions  in  any 
foreign  country  where  they  might  otherwise  be  obligatory*. 
Thus,  a  minor,  a  married  woman,  a  prodigal,  or  a  spend- 
thrift, a  person  non  compos  mentis,  or  any  other  person 
who  is  deemed  incapable  of  transacting  business  (sai  Juris), 
in  the  place  of  his  or  her  domicil,  will  be  deemed  incapable 


»  1  Hertii  Opera,  De  Collis.  Leg.  §  4,  art.  8,  p.  123,  (edit.  1787);  Id. 
p.  175,  (edit.  716). — The  learned  reader  is  referred  for  proofs  to  Habems, 
De  Conflict.  Leg.  Lib.  1,  tit.  3,  §  12,  13,  15;  1  Boullenois,  Prin.  G6a. 
10,  12,  16,  17;  Id.  Observ.  8,  tit.  1,  ch.  3,  p.  145,  &c.;  2  Boullenois, 
Observ.  32,  tit.  2,  cb.  1,  p.  1  to  53;  Rodenburg,  De  Divers.  Statut.  ch.  3; 
2  Booll.  App.  p.  7;  Id.  tit.  2,  ch.  1 ;  2  Boull.  App.  p.  10;  P.  Voet,  Dc 
Statut.  §  4,  ch.  2;  Id.  ch.  3,  pp.  128,  143,  (edit.  1661);  1  Hertii  Opera, 
De  Collis.  Leg.  §  4,  8,  p.  123,  (edit.  1737);  Id.  p.  175,  (edit.  1716); 
Froland,  Mem.  des  Statuts,  P.  1,  ch.  5,  7;  Id.  P.  2,  ch.  33;  Bouhier,  Coat, 
de  Bourg.  ch.  22,  23,  24. 

^  *'  Ergo  conditio  personae  a  causa  domicilii  tota  regitur.  Nam  at  con- 
sentiunt  Doctores,  idem  sunt  forum  sortiri  et  statutis  subjici;  et  unusqaisqoe 
talis  esse  prsesumitur,  qualis  est  dispositio  statuti  suas  patrias.  Proiade,  at 
sciarous,  uxor  in  potestate  sit  mariti  necne,  qua  state  minor  contrabere 
possit,  et  ejusmodi  respicere  oportet  ad  legem  cujusque  domicilii.*'  Bur- 
gundus,  Trac.  2,  n.  6;  1  Boullenois,  Observ.  4,  p.  53.  **  C*est  ainsi,  (says 
Boullenois,)  que  la  majority  et  la  minorite  da  domicil  ont  lieu  partoat,  m^me 
pour  les  biens  situ^s  ailleurs."  1  Boullenois,  Prin.  G^n.  art.  6 ;  Id.  Observ. 
10,  12,  and  46.  '*  Celui  qui  est  majeur  (says  Froland)  suivaut  la  coutume, 
oil  il  a  pris  naissance,  et  sous  laquelle  il  reside,  est  majeur  partout,  et  peut 
comme  tel,  aliener,  hypotequer,  vendre  ses  biens,  sans  cousiderer,  si  saivant 
la  loi  de  leur  situation  il  seroit  mineur."  1  Froland,  M^m.  des  Statuts,  ch.  7, 
p.  156.  Rodenburg  holds  the  same  doctrine.  Rodenburg,  De  Divers.  Stat, 
tit.  2,  ch.  1.  So  D'Argentr^:  *'  Quotiescunque  de  habilitate  aut  de  inhabi- 
litate  personarum  quseratur,  toties  domicilii  leges  et  statuta  spectanda." 
D*Argentr^,  de  Briton.  Leg.  des  Donations,  art.  218,  Gloss.  7>  n.  48,  49. 
1  Livermore,  Diss.  34.  So,  John  Yoet :  "  Potius  domicilii  leges  observandii 
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everywhere,  not  only  as  to  transactions  in  the  place  of  his 
or  her  domicile  but  as  to  transactions  in  every  other  place  K 
§  66.  Thus,  according  to  this   rule,  if  an   American 
citizen  domiciled  in  an  American  State,  as,  for  instance,  in 
Massachusetts,  where  he  would  be  of  age  at  twenty-one 
jears,  should  order  a  purchase  of  goods  to  be  made  for  him 
in  a  foreign  country,  where  he  would  not  be  of  age  until 
tventy-five  years  old,  the  contract  will  nevertheless  be 
obligatory  upon  him^     On  the  other  hand,  a  person  do- 
miciled in  such  foreign  country,  of  twenty-one  years  of  age 
only,  who  should  order  a  like  purchase  to  be  made  of  goods 
in  Massachusetts,  will  not  be  bound  by  his  contract ;  for 
he  will  be  deemed  a  minor  and  incapable  of  making  such 
i  contract'.     The  same  rule  will  govern  in  relation  to  the 
disposition  of  personal  or  moveable  property,  by  any  person 
who  is  a  minor  or  a  major  in  the  place  of  his  domicil ;  for 
it  will  be  valid  or  not,  according  to  the  law  of  the  place  of 
his  domicil,  wherever  such  property  may  be  situate^.   There 
are  exceptions  also  made  to  this  rule,  but  they  stand  upon 
peculiar  grounds,  as  expounded  by  foreign  j  urists. 

§  66  a.  The  like  rule  will  apply  to  the  capacity  and  in- 


ezistimem;  quoties  in  qusestione,  an  qois  minor  vel  majorennis  sit,  obtinuit, 
id  dijodicaodum  esse  ex  lege  domicilii ;  sic  ut  in  loco  domicilii  minorennis, 
ubiqoe  terrarom  pro  tali  habendas  sit,  et  contra.*'  J.  Voet,  ad  Pand.  Lib.  4, 
tit.  1,  §  29.  See  also  Foeliz,  Conflict  des  Lois-Revue  Etrang.  et  Fran. 
Tom.  7,  1840,  p.  200  to  216. 

*  1  Boullenois,  Prin.  G^n.  10,  19,  et  Observ.  4,  12,  IG,  p.  5;  1  Froland, 
M^m.  des  Stat.  cb.  7>  pp.  155,  156;  Rodenburg,  De  Divers.  Slat.  tit.  2, 
ch.  1;  2  Boullenois,  App.  p.  10. 

^  By  the  law  of  some  commercial  countries  the  age  of  twenty -Ave  years  is 
that  of  majority.  This  Tias  the  old  law  of  France;  but  the  modern  code 
has  changed  the  age  of  majority  to  twenty-one,  except  as  to  marriage  with- 
OQt  the  consent  of  parents.  Code  Civil  of  France,  art.  488;  Id.  art.  148. 
See  also  Rodenburg,  De  Diversit.  Statut.  tit.  2,  ch.  1 ;  2  Boullenois,   App. 

p.  10. 
5  Huberus,  De  Conflictu  Legum,  Lib.  1,  tit.  3,  §  12. 

♦  I  Froland,  Des  Stat.  M6m.  ch.  7,  pp.  157,  158;  1  Boullenois,  Prin. 
0^.  0,  19;  Id.  Observ.  4,  12;  Rodenburg,  De  Divers.  Stat.  tit.  2,  ch.  1 ; 
S  Boullenois  App.  p.  10. 
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capacity  of  married  women.  If,  by  the  law  of  the  place  of 
the  domicil  of  the  husband,  a  married  woman  has  a  capacity 
to  sue,  or  to  make  a  contract,  or  to  ratify  an  act,  her  acts 
so  done  will  be  held  valid  everywhere.  On  the  contrary,  if 
she  is  deprived  of  such  capacity  by  the  law  of  the  domicil  of 
her  husband,  that  incapacity  exists  in  relation  to  all  the 
like  acts  and  contracts,  even  when  done  in  a  foreign  country, 
or  with  reference  to  property  in  a  foreign  country  \ 

§  67,  The  ground  upon  which  this  rule  has  been  gene- 
rally adopted  by  many  eminent  continental  jurists,  doubt- 
less is  that  suggested  by  Rodenburg,  viz.  the  extreme  in- 
convenience which  would  otherwise  result  to  all  nations 
from  a  perpetual  fluctuation  of  capacity,  state,  and  condi- 
tion, upon  every  accidental  change  of  place  of  the  person 
or  of  his  moveable  property  ^  The  language  of  Rodenburg 
is :  Quid  igitur  rei  in  causa  est,  quod  personaKa  siatuta  ter- 
ritorium  egrediantur?  Unicum  hoc  ipsa  rei  natura  ac  ne- 
cessitas  invexit,  ut,  ciim  de  statu  ac  conditione  hominum  quce^ 
rituTf  uni  solummodo  JiuUci,  et  quidem  domicilii,  universum 
in  ilia  jus  sit  attributum  :  cum  enim  ab  uno  certoque  loco 
statum  hominis  legem  accipere  necesse  esset,  quod  absurdum, 
earumque  rerum  naturaliter  inter  se  pugna  foret,  ut  in  quot 
loca  quis  iterfaciens,  aut  navigans  delatus  fuerit,  totidem  ille 
statum  mutaret  aut  conditionem;  ut  uno  eodemque  tempore 
Mc  sui  Juris,  illic  alieni  futurus  sit ;  uxor  simul  in  potestate 
viri,  et  extra  eandem  sit ;  alio  loco  habeatur  quis  prodigus, 
aliofrtigi;  ac  prceterea  quod  persona  certo  loco  non  qffige- 
retur,  cum  res  soli  locojixce  citra  incommodum  ejusdem  legi^ 
bus  subjaceant,  summd  providentid  constitutum  est,  ut  a  loco 
domicilii,  cui  quis  laremfovendo  se  subdiderit,  statum  ac  con-- 
ditionem  induat :  illis  Legislatoribus,  pro  soli  sui  genio,  op- 
time  omnium  compertum  habentibm,  qua  judicii  maturitate 


^  Garnier  v.  Poydras,  13  Louis.  R.  177. 

a  Rodenburg,  De  Divers,  Stat.  tit.  1,  ch.  3,  n,  4;  2  Boullenois,  App.  p.  8. 
See  also  1  BouUenoisi  Observ.  4,  pp.  48,  49. 


> 
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valid  any  commercial  engagements  entered  into  in  France 
by  minors  or  persons  of  either  sex,  who,  by  the  law  of  their 
own  country,  are  rendered  incapable,  even  though  the  law  to 
which  they  are  subject  should  require  other  conditions  than 
those  prescribed  by  the  law  of  France.  For  it  is  the  inter- 
est of  one  government  to  respect  in  favour  of  the  subject  of 
another  government,  when  he  is  cited  before  its  tribunals, 
the  laws  upon  the  faith  of  which  that  foreigner  has  con- 
tracted, and  not  to  tolerate  him  in  withdrawing  himself  by  a 
mere  change  of  jurisdiction  from  the  laws  which  regulate  his 
capacity,  and  to  which  he  is  bound  by  his  allegiance  wher- 
ever he  may  inhabit.  Without  this  the  government  would 
expose  its  own  subject  to  be  treated  with  a  like  injustice  by 
what  is  denominated  the  right  of  retaliation  or  reprisals  '• 
So  also  a  foreigner,  born  under  a  legislation  which  does  not  re- 
quire certain  formalities  like  those  of  France,  by  which  a  minor 
or  other  person  of  either  sex  may  be  authorized  to  engage 
in  commerce,  cannot  avail  himself  of  our  laws  to  escape  from 
his  engagement.  One  has  no  right  to  invoke  for  the  same 
object  two  different  le^slations ;  the  law  which  regulates 
the  capacity  of  the  foreigner,  regulates  it  everywhere.  It 
would  be  unjust  that  he  should  derive  from  our  legislation, 
to  which  he  is  not  subjected,  an  advantage  which  is  not 
granted  to  him  by  his  own  proper  legislation.**  Yet  Par- 
dessus  is  compelled  to  admit  that  there  may  be  exceptions 
to  the  doctrine.  Thus,  for  example,  he  says,  that  certain 
particular  prohibitions,  such  as  the  prohibition  of  persons 
who  are  nobles,  or  possessing  a  certain  dignity,  to  sign  bills 
of  exchange  or  other  engagements  which  carry  with  them  a 
right  to  arrest  the  body,  ought  not  to  govern  transactions 
of  that  sort  in  foreign  countries.  However,  the  modern 
Civil  Code  of  France  ^  lays  down  the  general  rule  in  the 
broadest  terms,  and  declares  that  the  laws  concerning  the 


^  5  Pardessus,  P.  6,  tit.  7,  ch.  2,  §  1,  art.  1482;  Henry  on  Foreign  Law, 
Appendix,  pp.  221,  222.   See  Cochin,  CEuvres,  Tom.  1,  p.  154,  (4to.  edit). 
^  Pardessus,  De  Droit  Commerc.  Vol.  5,  art.  1483,  p.  250 ;  Post,  §  74. 


Tulated  by  the  law  of  the  new  domicii ".  Pothier  lays 
I  this  rule,  as  we  have  seen,  in  emphatic  terms: — "The 
ge  of  domicii "  (says  he)  "  delivers  persons  from  the 
re  of  the  laws  of  the  place  of  the  domicii  they  have 
«d,  and  subjects  them  to  those  of  the  new  domicii  they 

acquired."  Le  changemeni  de  domicile  delivre  lei  per- 
et  de  fempire  des  lots  du  lieu  du  domicile  gu'elles  quit- 

et  les  eusujettit  a  celles  du  lieu  de  nottveau  domicile 
let  acqmhrent*.  Burgundus  adopts  the  same  rule: 
teqtienter  dicemus,  si  mufaverit  domiciUum  persona,  novi 
vitii  conditionem  induere*.     So  Rodenburg:   Persona 

status  et  conditio  cum  tota  regatur  a  legibtts  loci,  ad 
»e$e  per  domiciUum  subdiderit,  utique  mutato  domicilio 
tri  et  necesse  est  persona  conditionem'.  Froland,  indeed, 
re  have  already  seen,)  maintains  a  different  doctrine,  in 
fa  to  some  extent  he  is  followed  by  Bouhier  and  others '. 
doctrine,  however,  which  is  most  generally  approved  ia 


Mt  Ciril  of  Fiuice,  art.  3 ;  Ante,  §  54. 

^oiunlt  1  Barge,  Comment,  on  Col.  &nd  For.  Law,  P.  1,  ch.  3,  §  3, 
92,  103;  Id.  P.  1,  ch.  4,  p.  118  to  128,  where  the  principal  autho- 
art  collected, 

>«lUor,  Contam.  d'OrltaiB,  cb.  1,  uL  1,  n.  13;  Ante,  §  51. 
BoiUenoi^  Obi.  4,|i.  53;  Ante,  $  Sin,  $5C;  Burgandas,  Tract.  2, 
p.  61. 
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that  which  has  been  maintained  by  Pothier,  although  it  is 
contradicted  by  the  modern  Code  of  France  *. 

§  70.  Having  stated  these  rules,  it  may  be  proper  to 
notice  a  distinction  which  in  many  cases  may  have  a  ma- 
terial operation.  So  far  as  respects  the  capacity  or  incapa- 
city of  the  person,  the  law  of  the  new  domicil  would  proba- 
bly prevail  in  the  tribunals  of  the  country  of  that  domicil 
as  to  all  rights,  contracts,  and  acts  done  or  litigated  there. 
The  same  law  would  probably  have  a  like  recognition  in 
every  other  country,  except  that  of  the  original  or  native 
domicil.  The  principal  difficulty  which  would  arise  would 
be,  how  far  any  rights,  contracts,  and  acts  would  be  recog- 
nised by  the  latter,  where  they  were  dependent  upon  the 
law  of  the  new  domicil,  which  should  be  in  conflict  with  its 
own  law  on  the  same  subject.  It  is  precisely  under  circum- 
stances of  this  sort  that  the  third  axiom  of  Huberus  may  be 
presumed  to  have  a  material  influence,  viz.  that  a  nation  is 
not  under  any  obligation  to  recognise  rights,  contracts,  or 
acts  which  are  to  its  own  prejudice,  or  in  opposition  to  its 
own  settled  policy  ^. 

§  7L  BouUenois  was  sensible  of  this  distinction,  as  we 
have  already  seen  ^  and  says :  "  On  this  point  it  is  neces- 
sary to  distinguish  from  others  the  states  and  conditions 
of  persons  which  arise  from  laws  {qui  sont  des  droits) 
founded  upon  public  reasons,  admitted  among  all  nations, 
and  which  have  a  foundation  or  cause  absolutely  foreign 
from  the  domicil ;  so  that  the  domicil,  from  the  moment  a 
man  is  affected  with  these  states  or  conditions,  not  influ- 
encing it  in  any  manner,  the  new  domicil  ought  not  to  in- 
fluence it,  but  merely  the  public  reasons  superior  to  those 
of  the  domicil,  to  which  all  nations  pay  respect.     Such  are 


1  Code  Civil  of  France,  art.  3.  See  also  Cochin,  CSuvres,  Tom.  l,p.  154> 
(4 to.  edit.);  Ante,  §  51  a,  68. 

3  See,  on  this  suhject,  1  Burge,  Comment,  on  Col.  and  For.  Law,  P.  ly 
ch.  3,  §  3,  p.  129  to  134. 

s  Ante,  §  57  ;  2  BouUenois,  Ohserv.  32,  pp.  10,  11,  13,  19. 
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interdiction  or  incapacity  from  insanity  or  from  prodigality, 
emancipation  from  the  paternal  power  by  royal  authority, 
legitimacy  of  birth,  nobility,  infamy,  &c.  These  states  do 
not  change  with  the  change  of  domicil ;  and  of  these  it  is 
properly  said,  that,  having  at  first  fixed  the  condition  of 
the  person,  the  change  of  domicil  does  not  put  an  end  to 
them\"  And  he  adds:  "But  there  are  states  and  conditions 
more  subordinate,  and  which  in  truth  arise  from  public 
laws,  (^que  sont,  a  la  verite,  des  droits  publics^  but  are  for  one 
nation  only,  or  for  some  provinces  of  the  same  nation.  Such 
are  the  state  of  community  or  noncommunity  (of  property), 
among  married  persons  (^conjoints) ;  the  state  of  the  husband 
as  to  his  marital  power ;  the  state  of  the  father  as  to  the 
rights  of  property  from  the  paternal  power ;  and  these  sub- 
ordinate states  are  almost  infinitely  various  ^"  In  regard 
to  these  latter  states,  he  admits  the  embarrassment  of  laying 
down  any  general  rules  as  to  the  effect  of  a  change  of  do- 
micil '.  And  he  concludes  his  remarks  by  saying :  ''  In  the 
occurrence  of  so  great  a  number  of  laws,  (having  enume- 
rated several)  which  have  so  different  an  effect,  what  ought 
one  to  do  in  the  decision  of  the  questions  which  may  be 
presented  by  them  ?  For  myself,  I  do  not  see  any  other 
means  than  these  ^"  He  then  proceeds  to  lay  down  these 
rules:  (I.)  First,  to  follow  the  general  principles  which  de- 
clare that  the  person  should  be  affected  by  the  state  and 
condition  which  his  domicil  gives  him.  (2.)  Secondly,  not 
to  derogate  from  these  principles,  except  when  the  spirit  of 
justice  and  necessity  of  not  injuring  the  rights  of  parties  re- 
quire that  it  should  be  departed  from.  (3.)  Thirdly,  not 
to  impair  these  principles,  when  otherwise  the  law  furnishes 
the  means  of  remedying  any  wrong  which  the  change  of 


1  2  Boullenois,  Observ.  32,  p.  10,  11,  19. 

2  2  Boullenois,  Observ.  32,  p.  11. 

3  Ibid. 

*  2  Boullenois,  Observ.  32,  p.  12. 
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domicil  might  cause  \  Or,  in  other  words,  he  affirms :  first, 
that  the  law  of  the  domicil  ought  generally  to  be  followed, 
as  to  the  state  and  condition  of  the  persons ;  secondly,  that 
it  ought  not  to  be  derogated  from^  except  so  far  as  the  spirit 
of  justice,  and  the  necessity  of  not  injuring  the  rights  of 
parties,  require  a  departure  ;  thirdly,  that  the  general  rule 
ought  not  to  be  impaired  when  the  law  will  otherwise  fur- 
nish means  to  remedy  any  injury  which  the  change  of  do- 
micil may  occasion  ^.  He  goes  on  to  declare  what  he  sup- 
poses to  be  perfectly  consistent  with  tliis  doctrine,  that, 
when  a  person  in  the  domicil  of  his  birth  {domicilium  origin 
nis)  has  arrived  at  the  age  of  majority,  and  he  afterwards 
removes  to  another  place,  where  at  the  same  years  he  would 
still  be  a  minor,  the  law  of  the  domicil  of  his  birth  ought  to 
prevail  \  For  instance,  if  a  person,  who,  by  the  law  of  the 
domicil  of  his  birth  is  of  age  at  twenty,  removes  to  another 
place  after  that  age  where  the  minority  extends  to  twenty-five 
years,  he  does  not  lose  his  majority  and  become  a  minor  in 
his  new  domicil  ^  And,  on  the  other  hand,  if  the  same  per- 
son is  a  minor  by  the  law  of  the  place  of  his  birth,  and  not 
so  by  that  of  his  new  domicil,  his  state  of  minority  continues, 
notwithstanding  his  removal  ^  He  deduces  the  former  from 
the  injustice,  which  he  supposes  would  follow  from  reducing 
a  person  of  majority  in  the  domicil  of  his  birth,  to  a  state  of 
minority  upon  a  change  of  domicil ;  so  that  thereby  he  is 
not  of  an  age  sufBciently  mature  to  contract,  or  to  sell^  or 
to  alienate  property.  The  latter  he  seems  to  ground  upon 
a  like  inconvenience  of  allowing  a  man  thus  to  escape  from 
the  disabilities  of  a  minority  in  the  place  of  his  birth  by  a 
mere  change  of  domicil*.     This,  however,  is  but  changing 


1  2  BouUenois,  Observ.  32,  pp.  12,  13. 

2  2  Boullenois,  Observ.  32,  pp.  11,  12,  13,  19;  Ante,  §  57. 

3  2  Boullenois,  Observ.  32,  p.  12. 

♦  2  Boullenois,  Observ.  32,  pp.  12,  19,  20. 
5  Ibid. 
«  Ibid. 
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the  postures  of  the  case.  For  Boullenois  himself  does  not 
hesitate  to  declare  the  general  principle  to  be  incontestable^ 
that  the  law  of  the  actual  domicil  decides  the  state  and 
condition  of  the  person ;  so  that  a  person  by  changing  his 
doniicil  changes  at  the  same  time  his  condition  ^  And  he 
is  compelled  to  admit,  that,  while  he  has  Froland  and  Mail- 
laud  in  support  of  his  opinion,  Lauterback,  and  Burgundus, 
and  Rodenburg  are  against  him  ^  Perhaps  a  better  illus- 
tration of  the  intrinsic  difficulties  of  laying  down  any  gene- 
ral rules  for  all  cases  could  not  well  be  imagined ;  for  Boul- 
lenois himself,  as  we  have  seen,  holds  laws  respecting  the 
majority  and  minority  of  age  to  be  laws  affecting  the  state 
and  condition  of  persons,  and,  as  such,  governed  by  the  law 
of  the  domicil ;  and  yet,  in  this  instance,  he  rejects  the  na- 
tural inference  from  this  doctrine  *. 

§  72.  The  reason  given  by  those  civilians  who  hold  the 
opinion,  that  the  law  of  the  domicil  of  birth  ought  in  all 
cases  to  prevail  over  the  law  of  the  place  of  the  actual  do- 
micil in  fixing  the  age  of  majority,  and  that  it  remains  un- 
alterable by  any  change  of  domicil,  is,  that  each  State  or 
Nation  is  presumed  to  be  the  best  capable  of  judging,  from 
the  physical  circumstances  of  climate  or  otherwise,  when 
the  faculties  of  its  citizens  are  morally  or  civilly  perfect  for 
the  purposes  of  society.  And,  with  respect  to  cases  of  luna- 
cy, idiocy,  and  prodigality,  it  is  supported  by  them  upon 
the  general  argument  from  inconvenience,  and  the  great 
confusion  and  mischief  which  would  arise  from  the  same 
person  being  considered  as  capable  to  contract  in  one  place, 
but  incapable  in  another ;  so  that  he  might  change  his  civil 
character  and  capacity  with  every  change  of  his  domicil  *. 
There  may,  perhaps,  be  a  solid  ground  of  argument  in 


^  2  Boullenois,  Observ.  32,  p.  13;  Ante,  §  57. 
2  2  Boullenois,  Observ.  32,  pp.  19,  20. 

^  1  Boullenois,  Prin.  Gen.  8,  10,  11,  17,  18;  Id.  Observ.  4,  pp.  51,  52. 
*  Henry  oa   For.  Law,  pp.  5,  6;    Rodcnb.  tit.  1,  ch.  3,  n.  4;   2  BoulK 
App.  p.  8. 
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favour  of  giving  a  universal  operation  in  all  other  countries 
to  certain  classes  of  personal  incapacities,  created  by  the  law 
of  the  domicil  of  the  party ;  but  it  will  be  difficult  to  main- 
tain that  the  same  reasoning  does  or  can  apply  with  equal 
force  in  favour  of  all  personal  incapacities ;  or,  that  the  law 
of  the  domicil  of  birth  ought  to  prevail  over  the  law  of  the 
actual  domicil.  And,  even  in  relation  to  those  personal  in- 
capacities which  are  supposed  most  easily  to  admit  of  a 
general  application,  it  is  by  no  means  so  clear  that  the  ar- 
gument from  inconvenience  is  not  equally  strong  on  the 
other  side  \ 

§  73.  The  truth,  however,  seems  to  be,  that  there  are, 
properly  speaking,  no  universal  rules  by  which  nations  are, 
or  ought  to  be,  morally  or  politically  bound  to  each  other 
on  this  subject.  Each  nation  may  well  adopt  for  itself  such 
modifications  of  the  general  doctrine  as  it  deems  most  con- 
venient, and  most  in  harmony  with  its  own  institutions,  and 
interests,  and  policy.  It  may  suffer  the  same  rule  as  to  the 
capacity,  state,  and  condition  of  foreigners,  to  prevail  within 
its  own  territory,  as  does  prevail  in  the  place  of  their  own 
native  or  acquired  domicil ;  and  it  may  at  the  same  time 
refuse  to  allow  any  other  rule  than  its  own  law  to  prevail 
within  its  own  territory,  in  respect  to  the  capacity,  state, 
and  condition  of  its  ovm  subjects,  wherever  they  may  reside, 
at  home  or  abroad.  It  may  adopt  a  more  limited  doctrine, 
and  recognise  the  law  of  the  domicil,  both  as  to  foreigners 
and  as  to  its  own  subjects,  in  respect  to  transactions  and 
property  in  that  domicil,  whether  native  or  acquired,  and 
at  the  same  time  exclude  any  operation,  except  of  its  own 
law,  as  to  the  transactions  and  property  either  of  foreigners 
or  of  its  own  subjects  within  its  own  territory.  It  may 
adopt  the  more  general  doctrine,  and  allow  the  rule  of  the 
actual  domicil,  as  to  capacity,  state,  and  condition,  to  pre- 


^  Sec  1  Burge,  Comment,  on  Col.  and  For.  Law,  P.  1,  ch.  3,  §  3,  p.  129 
to  134. 


hhold  will  always  be  measured  by  its  own  opinion  of 
iblic  convenience  and  benefit,  or  of  the  public  preju- 
nd  injury,  resulting  therefrom.  Probably  the  law  of 
;tual  domicil  (domicilium  habitation}^)  will  be  found  in 
cases  to  fiirnish  the  most  safe,  convenient,  and  least 
licial  rule ;  at  least  in  regard  to  transactions  and  pro- 
out  of  the  country  of  the  birth  of  the  party  (domici- 
triginit ').  As  to  transactions  and  property  within  the 
ry  of  his  birth,  the  policy  of  most  nations  will  natu- 
incline  them  to  hold  their  own  laws  conclusive  over 
awn  subjects,  wherever  they  may  be  domiciled  ;  so  far 
ards  their  minority  and  majority,  and  their  other  capa- 
r  incapacity  to  do  acts. 

4.  Illustrations  may  be  easily  found  to  confirm  these 
ks  in  the  actual  jurisprudence  of  many  countries. 
(as  we  have  seen ')  Pardessus,  while  he  contends  that 
w  of  France,  as  to  personal  capacity  and  incapacity 
lUj,  ought  to  prev^l  as  to  French  subjects,  wherever 
reside,  abroad  or  at  home,  at  the  same  time  admits 
t  ought  not  to  govern  in  relation  to  certain  particular 
titles.  Thus,  he  thinks  that  the  law  of  France,  which 
B  nobles  or  persons  of  official  dignity  to  sign  bills  of 
Dge  or  other  engagements,  by  which  the  bodies  of  the 
B  are  liable  to  an  arrest  for  a  breach  of  the  contract, 
not  to  extend  to  the  like  acts  of  the  same  persons  done 
It  countries*.     For,  although  it  may  be  urged,  that  it 
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is  a  personal  law  which  follows  the  person  everywhere,  as  in 
the  case  of  a  minor,  or  of  a  married  woman  under  the  mari- 
tal power;  and  every  person  is  bound  to  know  the  state  and 
condition  of  the  person  with  whom  he  contracts ;  yet,  he 
contends  that  the  rule  ought  not  to  be  applied,  except  to 
the  universal  state  of  the  person,  such  as  that  of  a  minor  or 
a  major,  or  of  a  woman  subject  to,  or  free  from  the  marital 
power.  For,  he  adds,  all  nations  are  agreed  in  fixing  the 
capacity  to  contract  to  a  certain  age,  and  in  placing  women 
in  dependence  upon  their  husbands  \  Every  one  will  at 
once  perceive  how  exceedingly  loose  the  distinction  is  for 
which  Pardessus  contends,  and  how  unsatbfactory  his  rea- 
soning, by  which  this  exception  is  attempted  to  be  main* 
tained.  The  objection  to  the  reasoning  is,  that,  if  well 
founded,  the  argument  from  inconvenience  would  carry  it 
much  farther ;  and  persons  dealing  with  others  may  re- 
quire proof  of  their  majority,  or  of  their  special  authority 
to  contract  if  they  are  minors,  or  whether  they  are  married 
or  not ;  and  in  both  cases  may  guard  against  false  state- 
ments by  requiring  a  guaranty.  On  the  contrary,  these 
special  prohibitions,  on  account  of  a  certain  quality  or  dig- 
nity, are  more  arbitrary.  They  are  founded  less  in  general 
public  utility,  and  ought  not,  therefore,  to  be  invoked  in  aid 
of  the  party.  At  least  the  exception  ought  not  to  be  ad- 
mitted, except  between  subjects  of  the  same  State,  or  unless 
the  incapacity  of  the  person,  and  the  nullity  of  the  obliga* 
tion  by  the  law,  were  known  at  the  time  of  the  contract  by 
the  other  party  ^ 

§  75.  Now,  it  so  happens,  that  what  Pardessus  (and 
many  other  jurists  are  certainly  of  the  same  opinion)  sup- 
posed to  be  very  clear  doctrine,  has  been  directly  over- 
turned, and  the  contrary  doctrine  has  been  held  by  the  Su- 
preme Court  of  Louisiana.     That  Court,  in  a  very  learned 


1  5  Pardessus,  Vol.  5,  P.  6,  tit.  7,  ch.  2,  §  1,  art.  1483,  p.  250;  Henry 
on  Foreign  Law,  App.  222. 

2  Ibid. 
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opinion^  have  said:  "The  writers  on  this  subject^  with 
scarcely  an  exception,  agree,  that  the  laws  or  statutes  which 
regulate  minority  and  majority,  and  those  which  fix  the 
state  or  condition  of  man,  are  personal  statutes,  and  follow 
and  govern  him  in  every  country.  Now,  supposing  the 
case  of  our  law  fixing  the  age  of  majority  at  twenty-five, 
and  the  country  in  which  a  man  was  horn  and  lived  previ- 
ous to  his  coming  here,  placing  it  at  twenty-one  ;  no  objec* 
tion  could  perhaps  be  made  to  the  rule  just  stated.  And  it 
may  be,  and  we  believe  would  be,  true,  that  a  contract 
made  here  at  any  time  between  the  two  periods  already 
mentioned  would  bind  him.  But  reverse  the  facts  of  this 
case,  and  suppose,  as  is  the  truth,  that  our  law  placed  the 
age  of  majority  at  twenty-one;  that  twenty-five  was  the 
period  at  which  a  man  ceased  to  be  a  minor  in  the  country 
where  he  resided ;  and  that  at  the  age  of  twenty-four  he 
came  into  this  state,  and  entered  into  contracts ;  would  it  be 
permitted  that  he  should  in  our  courts,  and  to  the  demand 
of  one  of  our  citizens,  plead,  as  a  protection  against  his  en- 
gagements, the  laws  of  a  foreign  country,  of  which  the  peo- 
ple of  Louisiana  had  no  knowledge  ?  And  would  we  tell 
them  that  ignorance  of  foreign  laws  in  relation  to  a  con- 
tract made  here,  was  to  prevent  him  fi'om  enforcing  it, 

though  the  agreement  was  binding  by  those  of  their  own 

state  ?     Most  assuredly  we  would  not  ^" 


*  Saul  V.  His  Creditors,  17  Martin,  R.  596  to  598.     The  opinion  of  the 

Court  was  delivered  by  Mr.  Justice  Porter.      See  also  Andrews  v.  His  Cre- 

fitors,  11  Lonis.  R.  464,  476. — A  like  doctrine  was  held  by  the  same  Court 

in  woiher  case.     The  Court  on  that  occasion  said:  "  A  foreigner  coming 

into  Louisiana,  who  was  twenty-three  years  old,  could  not  escape  from  a 

wntnct  with  one  of  our  citizens,  by  averring,  that,  according  to  the  laws  of 

tbe  coontry  he  left,  he  was  not  a  major  until  he  reached  the  age  of  twcnty- 

fi^f.**    Baldwin  v.  Grey,  16  Martin,  R.  192,  193.     See  also  Fergusson  on 

^▼orcc.  Appendix,  p.  276  to  363 ;  Post,  §  82.     Hertius,  De  Collisione, 

'^^•1,§4,  n.  5,  pp.  120,  121;   Id.  pp.  173,  174,  (edit.  1716).     Grotius 

teems  to  have  been  of  opinion,  that  the  lex  loci  contractHs  ought  to  govern 

encases  of  minority.     Grotius,  B.  2,  ch.  11,  §  5. 
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§  76.  The  case  first  put  seems  founded  upon  a  principle 
entirely  repugnant  to  that  upon  which  the  second  rests. 
In  the  former  case,  the  law  of  the  place  of  the  domicil  of 
the  party  is  allowed  to  prevail,  in  respect  to  a  contract 
made  in  another  country  ;  in  the  latter  case,  the  law  of  the 
place  where  the  contract  is  made  is  allowed  to  govern, 
without  any  reference  whatsoever  to  the  law  of  the  domicil 
of  the  party.  Such  a  course  of  decision  certainly  may  be 
adopted  by  a  government,  if  it  shall  so  choose.  But  then 
it  would  seem  to  stand  upon  mere  arbitrary  legislation 
and  positive  law,  and  not  upon  principle.  The  difficulty 
is  in  seeing  how  a  court,  without  any  such  positive  legisla- 
tion, could  arrive  at  both  conclusions.  General  reasoning 
would  lead  us  to  the  opinion,  that  both  cases  ought  to  be 
decided  in  the  same  way ;  that  is,  either  by  the  law  of  the 
domicil  of  the  party,  or  by  that  of  the  place  where  the 
contract  is  actually  made.  Many  foreign  jurists  maintain 
the  former    opinion^ ;   some  the  latter ^      Perhaps   it   is 


^  See  Livermore,  Dissert.  §  17,  p.  32  to  §  56,  p.  57. — Mr.  Livermore 
denies  this  doctrine  of  the  Supreme  Court  of  Louisiana  to  be  correct,  and 
has  collected,  in  the  place  cited,  the  leading  authorities  in  favour  of  the  doc- 
trine, which  he  contends  is  the  true  one,  that  the  law  of  the  domicil  of  the 
person  ought  universally  to  prevail,  as  to  his  personal  capacity  or  incapacity. 
Among  the  authorities  in  its  favour,  he  enumerates  D*Argentr6,  Bartolus, 
Rodenburg,  Jason,  and  Paulo  de  Castro.  Liverm.  Dissert.  §  21,  p.  34. 
D'Argentr6  (Comm.  Leg.  Briton,  art.  218,  Gloss.  6,  n.  47,  48)  says:  Quo- 
tiescunque  de  habilitate  aut  inhabilitate  personarum  qusratur,  toties  domici- 
lii leges  et  statuta  spectanda.  Nam  de  omni  personali  negotio,  Judicis  ejus 
cognitionem  esse,  cui  persona  subsit,  ut  quocunque  persona  abeat,  ad  jus  sit, 
quod  ille  statuerit.  Bartolus  puts  the  case,  whether,  if  a  filius -familias  (an 
unemancipated  son)  is  allowed  by  the  local  law  to  make  a  testament,  a  foreigo 
filius-familias  can,  in  the  same  place,  make  a  valid  testament ;  and  he  answers 
in  the  negative.  Dico  quod  non ;  quia  statuta  non  possunt  legitimare  perso- 
.nam  sibinon  subditam,  nee  circa  ipsam  personam  aliquid  dispouere.  Barto- 
lus, ad  Cod.  Lib.  1,  tit.  1,  1.  1,  n.  25,  26.  De  Castro  (as  cited  in  D*Ar- 
gentre,  ubi  supra)  says,  that  a  statute  of  Modena,  permitting  minors  to  contract 
at  fourteen  years  of  age,  will  not  make  valid  a  contract  at  Modena  by  a  minor 
of  that  age  belonging  to  Bologna.  Ratio  est,  quia  htc  abstracte  de  habilitate 
persons,  et  universali  ejus  statu  quaeratur,  ideoquc  persona  a  statuto  domicilii 
cfficiatur.    Liverm.  Diss.  §  21,  pp.  34,  35,  §  25,  p.  37*  Burgundus,  Chris- 
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ciled,  is  not  so  clear,  in  point  of  convenience  or  equity,  when 
applied  to  the  condition  of  a  person,  as  fixed  by  the  law  of 
a  foreign  country.  How  are  the  inhabitants  of  any  country 
to  ascertain  the  condition  of  a  stranger  dwelling  among 
them,  as  fixed  by  the  law  of  a  foreign  country,  where  he  was 
born,  or  had  acquired  a  new  domicil  ?  Even  courts  of  jus- 
tice do  not  assume  to  know  what  the  laws  of  a  foreign  coun- 
try are ;  but  require  them  to  be  proved.  How  then  shall 
private  persons  be  presumed  to  have  better  means  of  know- 
ledge ?  On  the  other  hand,  it  may  be  said  with  great  force, 
that  contracts  ought  to  be  governed  by  the  law  of  the 
country  where  they  are  made,  as  to  the  competence  of  the 
parties  to  make  them,  and  as  to  their  validity ;  because  the 
parties  may  well  be  presumed  to  contract  with  reference  to 
the  laws  of  the  place  where  the  contract  is  made,  and  is  to 
be  executed.  Such  a  rule  has  certainty  and  simplicity  in 
its  application.  It  ought  not,  therefore,  to  be  matter  of 
surprise,  if  the  country  of  the  party's  birth  should  hold  such 
a  contract  valid  or  void,  according  to  its  own  law,  and  that, 
nevertheless,  the  country  where  it  is  made  and  to  be  exe- 
cuted should  hold  it  valid  or  void  according  to  its  own  law. 
It  has  been  well  observed  by  an  eminent  Judge,  that  *'  with 
respect  to  any  ignorance  arising  from  foreign  birth  and  edu- 
cation, it  is  an  indispensable  rule  of  law,  as  exercised  in  all 
civilized  countries,  that  a  man,  who  contracts  in  a  country, 
engages  for  a  competent  knowledge  of  the  law  of  contracts 
of  that  country.  If  he  rashly  presumes  to  contract  without 
such  knowledge,  he  must  take  the  inconveniences  resulting 
from  such  ignorance  upon  himself,  and  not  attempt  to 
throw  them  upon  the  other  party,  who  has  engaged  under 
a  proper  knowledge  and  sense  of  the  obligation  which 
the  law  would  impose  upon  him  by  virtue  of  that  engage- 
ment \*' 


1  Lord  StowcU,  in  Dalrymple  v.  Dalrymple,  2  Hagg.  Consist.  R.  61; 
Ante,  §  75;  Post,  §  82. 


CH.  IV.]  CAPACITY   OF   PERSONS.  95 

§  77.  In  another  case,  decided  at  an  earlier  period,  the 
Supreme  Court  of  Louisiana  adopted  the  doctrine,  that  the 
laws  of  the  domicil  of  origin  ought  to  govern  the  state  and 
condition  of  the  party,  whether  as  major  or  as  minor,  into 
whatever  country  the  party  removes.   But  the  decision  may, 
perhaps,  be  thought  to  rest  on  its  own  peculiar  circumstan- 
ces. The  case  was  this.  The  plaintiff  in  the  suit  (a  female) 
was  born  in  Louisiana  in  1802,  and  the  laws  of  the  State 
at  that  time   fixed  the   age   of  majority   at  twenty-five 
years.    In  the  year  1808,  the  period  of  majority  in  the 
State  was  altered  to  twenty-one  years.     The  plaintiff  in 
1827  (when  the  suit  was  brought)  was,  and  for  several 
years  before  had  been,  a  Spanish  subject,  and  a   resident 
in  Spain,   where   minority  does  not  cease  until   twenty- 
five  years.     The  suit  having  been  brought  by  her  to  re- 
cover her  share  in  the  succession  to  her  grandmother,  in 
the  Courts  of  Louisiana,  before  she  was  twenty-five,  the 
question  arose,  whether  she  was  competent  to  maintain  the 
suit ;  and  that  turned  upon  another  question,  whether  she 
was  to  be  deemed  a  minor  or  not.     The  Court  upon  that 
occasion  decided,  that  she  was  to  be  deemed  a  major,  as  she 
was  then  over  twenty-one  years  of  age,  although  not  twenty- 
fire.     Mr.  Justice  Porter,  in  delivering  the  opinion  of  the 
Court,  said :  "  The  general  rule  is,  that  the  laws  of  the  do- 
micil of  origin  govern  the  state  and  condition  of  the  minor, 
into  whatever  country  he  removes.    The  laws  of  Louisiana, 
therefore,  must  determine  at  what  period  the  plaintiff  be- 
came of  age  ;  and  by  them  she  was  a  major  at  twenty-five. 
Admitting  that  her  removal  into  another  country,  before 
the  alteration  of  our  law,  would  exempt  her  from  its  opera- 
tion, and  that  her  state  and  condition  were  fixed  by  the 
rules  prevailing  in  the  place  where  she  was  born,  at  the  time 
she  left  it,  a  point  by  no  means  free  from  difficulty,  no  proof 
has  been  given  that  the  plaintiff  was  taken  out  of  Louisiana 
before  the  change  made  in  1808.     And  as  the  defendant 
by  pleading  the  minority  assumed  the  affirmative,  it  was  her 
duty  to  establish  the  fact  on  which  the  exception  could  be 
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sustained '/'  The  question^  therefore,  did  not  here  arise  as 
to  the  eflPect  of  any  contract  made  in  Louisiana,  (as  in  the 
preceding  case,)  but  the  simple  question  of  the  state  of  mi- 
nority or  majority,  or  the  competency  of  the  party  to  main- 
tain a  suit  in  her  own  name,  as  being  sui  juris.  The  Court 
seem  to  have  acted  upon  the  general  doctrine,  that  the  ca- 
pacity of  the  party  did  not  depend  upon  her  actual  domicil ; 
but  upon  the  law  of  her  domicil  of  origin.  But  it  is  diffi- 
cult to  perceive  why  the  same  rule  should  not  apply  to  a 
case  of  contract,  arising  under  the  like  circumstances ;  since 
the  capacity  or  incapacity  to  contract  would  depend  upon 
the  very  point,  whether  the  law  of  the  actual  domicil,  or 
that  of  the  domicil  of  origin,  or  that  of  the  place  of  the  con- 
tract, ought  to  govern  in  respect  to  capacity  or  incapacity. 
And  if  the  same  rule  would  apply,  it  is  not  easy  to  reconcile 
this  with  the  preceding  doctrine,  unless  upon  the  ground 
that  the  courts  of  the  native  domicil  ought  to  follow  their 
own  law  as  to  minority  and  majority,  in  all  cases,  in  preference 
to  any  other. 

§  78.  There  is  an  earlier  case  in  the  same  court,  in 
which  it  seems  to  have  been  incidentally  stated,  that,  ac- 
cording to  the  law  of  nations,  '^  personal  incapacities  com- 
municated by  the  laws  of  any  particular  place,  accompany 
the  person  wherever  he  goes.  Thus,  he  who  is  excused 
from  the  consequences  of  contracts  for  want  of  age  in  his 
country,  cannot  make  binding  contracts  in  another ^"  This 
doctrine  is  certainly  at  variance  with  that  maintained  by 
the  same  court  at  other  and  later  periods'.  It  is  somewhat 
curious,  that  it  was  avowed  in  the  case  of  what  is  called  a 
runaway  marriage,  celebrated  at  Natchez  in  Mississippi^ 
between  a  young  man  and  a  young  woman,  a  minor  of 
thirteen  years  of  age,  both  of  them  being  at  the  time  domi- 


1  Barrera  r.  Alpuente,  18  Martin,  R.  69. 

2Le  Breton  r.  Fouchet,  3  Martin,  R.  60,  70;   S.  C.  Post,  §  180. 
'Saul  V.  His  Creditors,  17  Martin,  R.  597,  598;  Baldwin  v.  Gray,  16 
Martin,  R.  192,  193. 
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ciled  in  Louisiana,  without  the  consent  of  her  parents ;  and 
which  marriage  would  seem  to  have  been  void  without  such 
consent  by  the  law  of  Louisiana,  if  celebrated  in  that  State. 
It  was  not,  however,  the  main  point  in  the  case ;  and  the 
decision  itself  was  placed  (as  we  shall  hereafter  see)  upon  a 
fiir  broader  foundation  \ 

§  79.  In  respect  to  contracts  of  marriage,  the  English 

decisions  have  established  the  rule,  that  a  foreign  marriage, 

valid  according  to  the  law  of  the  place  where  celebrated, 

is  good  everywhere  else  ^     But  these  decisions  have  not  ^ 

eonteno  established,  that  marriages  of  British  subjects,  not 

good  according  to  the  law  of  the  place  where  celebrated, 

are  universally  and  under  all  possible  circumstances  to  be 

r^ded  as  invalid  in  England  ^     On  the  contrary.  Lord 

Stowell  has  decided,  that  a  marriage  had  under  peculiar 

circumstances,  at  the  Cape  of  Good  Hope,  during  British 

occupation,  was  valid ;  although  not  in  conformity  to  the 

Dutch  law  which  was  then  in  force  there*.     In  that  case 

the  husband  (an  Englishman)  was  a  person  entitled  by  the 

J«ws  of  his  own  country  to  marry  without  the  consent  of 

parents  or  guardians,  he  being  of  the  age  of  twenty-one ; 

hi  by  the  Dutch  law  he  could  not  marry  without  such 

consent  until  he  was  thirty  years  of  age.     The  lady  (an 

fngjishw^oman)  was  under  the  age  of  nineteen,  her  father 

was  dead,  her  mother  had  married  a  second  husband,  and 

she  had  no  guardian.     Upon  that  occasion  Lord  Stowell 

said  :  *'  Suppose  the  Dutch  law  had  thought  fit  to  fix  the 

age  of  majority  at  a  still  more  advanced  period  than  thirty, 

at  which  it  then  stood ;  at  forty,  it  might  surely  be  a  ques- 


»  Post,  §  180. 

«  Rytn  r.  Ryan,  2  Phill.  Ecc.  R.  332 ;  Herbert  v.  Herbert,  3  Phill. 
Ecc.  R.  58;  S.  C.  2  Hagg.  Ecc.  R.  263,  271;  Lacon  v,  Higgins,  3 
Surkie,  R.  178;  S.  C.  1  Dowl.  &  Ryl.  N.  P.  R.  38.  See  Ryan  &  Mood. 
R.  80. 

3  Ruding  r.  Smitb,  2  Hagg.  Consist.  R.  390,  391 ;  Harford  v.  Higgins, 
2  Hagg.  Consist.  R.  432;  Post,  §  79,  p.  79,  n.  1;  Post,  §  118,  119. 

Mbid. 
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tion  in  an  English  courts  whether  a  Dutch  marriage  of  two 
British  subjects^  not  absolutely  domiciled  in  Holland^  should 
be  invalidated  in  England  on  that  account ;  or^  in  other 
words,  whether  a  protection  intended  for  the  rights  of 
Dutch  parents,  given  to  them  by  Dutch  law,  should  operate 
to  the  annulling  a  marriage  of  British  subjects,  upon  the 
ground  of  protecting  rights  which  do  not  belong  in  any 
such  extent  to  parents  living  in  England,  and  of  which  the 
law  of  England  could  take  no  notice  but  for  the  severe 
purpose  of  this  disqualification.  The  Dutch  jurists  (as 
represented  in  this  libel)  would  have  no  doubt  whatever 
that  this  law  would  clearly  govern  a  British  court.  But  a 
British  court  might  think  that  a  question  not  unworthy  of 
fiirther  consideration,  before  it  adopted  such  a  rule  for  the 
subjects  of  this  country."  '*  In  deciding  for  Great  Britain 
upon  the  marriage  of  British  subjects,  they  (the  Dutch 
jurists)  are  certainly  the  best  and  only  authority  upon 
the  question,  whether  the  marriage  is  conformable  to  the 
general  Dutch  law  of  Holland ;  and  they  can  decide  that 
question  definitely  for  themselves  and  for  other  countries. 
But  questions  of  a  wider  extent  may  lie  beyond  this :  whe- 
ther the  marriage  be  not  good  in  England,  although  not 
conformable  to  the  general  Dutch  law ;  and  whether  there 
are  not  principles  leading  to  such  a  conclusion.  Of  this 
question,  and  of  those  principles,  they  are  not  the  autho- 
rized judges;  for  this  question  and  those  principles  belong 
either  to  the  law  of  England,  of  which  they  are  not  the 
authorized  expositors  at  all,  or  to  the  jus  gentium,  upon 
which  the  courts  of  this  country  may  be  supposed  as  com- 
petent as  themselves ;  and  certainly,  in  the  case  of  British 
subjects,  much  more  appropriate  judges*." 


1  Ruding  V.  Smith,  2  Hagg.  Consist.  R.  389,  390;  Post,  §  118,  119.— 
That  there  are  other  cases  excepted  from  the  operation  of  foreign  law,  seems 
to  have  been  directly  held  by  Sir  George  Hay  in  Harford  v,  Higgins,  2 
Hagg.  Consist.  R.  423.  He  there  said:  "  I  do  not  mean  that  every  domi- 
cil  is  to  give  jurisdiction  tu  a  foreign  country,  so  that  the  laws  of  that  coun- 
try are  necessarily  to  obtain  and  attach  upon  a  marriage  solemnized  there. 
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§  80.  In  another  case,  where  two  British  subjects,  being 
minors,  and  in  France  solely  for  purposes  of  education, 
iotermarried,  it  was  held  by  the  court,  that  the  marriage, 
being  void  by  the  law  of  France,  was  a  mere  nullity  ^   The 
Court  (Sir  Edward  Simpson)  said :  ''  The  question  before 
me  is  not  whether  English  subjects  are  to  be  bound  by 
tie  law  of  France ;  for  undoubtedly  no  law  or  statute  in 
France  can  bind  subjects  of  England  who  are  not  under 
its  authority.     Nor  is  the  consequence  of  pronouncing  for 
or  against  the  marriage,  with  respect  to  civil  rights  in  Eng- 
land, to  be  considered  in  determining  this  case.     The  only 
question  before  me  is,  whether  this  be  a  good  or  bad  mar- 
riage by  the  law  of  England.     On  this  point  I  apprehend, 
that  it  is  the  law  of  this  country  to  take  notice  of  the  laws 
of  France,  or  of  any  foreign  country,  in  determining  upon 
marriages  of  this  kind ;  and  I  am  inclined  to  think  it  is  not 
good.     The  question  being  in  substance,  whether  by  the 
law  of  this  country  marriage  contracts  are  not  to  be  deemed 
good  or  bad  according  to  the  laws  of  the  country  in  which 
they  are  formed ;  and  whether  they  are  not  to  be  construed 
by  that  law.     If  such  be  the  law  of  this  country,  the  rights 
of  English  subjects  cannot  be  said  to  be  determined  by  the 
laws  of  France,  but  by  those  of  their  own  country,  which 
sanction  and  adopt  this  rule  of  decision.     By  the  general 
law,  all  parties  contracting  gain  a  forum  in  the  place  where 
the  contract  is  entered  into.     All  our  books  lay  this  down 
for  law :  '  It  is  needless  at  present  to  mention  more  than 
one.     Gayll,  (Lib.  2,  obs.  123,)  says :  In  contractibus  locus 
contractiis  considerandus  sit.     Quoties  enim  statutum  princi- 
politer  habilitat  vel  inliabilitai  contractum,  quoad  solemni-^ 
tales,  semper  attenditur  locus,  in  quo  talis  contractus  celebra- 


For  what  would  become  of  our  factories  abroad,  at  Leghorn,  or  elsewhere, 
where  the  marriage  is  only  by  the  law  of  England,  and  might  be  void  by  the 
law  of  that  country?  Nothing  will  be  admitted  in  this  court  to  affect  such 
marriages  so  celebrated,  even  where  the  parties  are  so  domiciled.*'  Id.  432. 
1  Scrimahire  v.  Scrimshire,  2  Hagg.  Consist.  R.  895. 

h2 
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iur,  et  obligat  etiam  non  subditum.*  And  again^  (Lib.  2, 
obs.  36),  Quis  forum  in  loco  contractus  sortitur,  si  ibi  loci, 
ubi  contraxit,  reperiatur;  non  tamen  ratione  contract^,  aut 
ratione  rei,  quis  subditus  dicitur  illius  loci,  ubi  contraxit,  aut 
res  sita  est;  quia  aliud  est  forum  sortiri,  et  aliud  subditum 
esse.  Comtat  unumquemque  subjici  jurisdictioni  judicis,  in 
eo  loco  in  quo  contraxit.  This  is  according  to  the  text 
law,  and  the  opinion  of  Donellus  and  other  commentators. 
There  can  be  no  doubt,  then,  that  both  the  parties  in  this 
case  obtained  a  forum  by  virtue  of  the  contract  in  France. 
By  entering  into  the  marriage  there,  they  subjected  them- 
selves to  have  the  validity  of  it  determined  by  the  laws  of 
that  country  \"  And  he  afterwards  proceeded  to  add  : 
*'  This  doctrine  of  trying  contracts,  especially  those  of  mar- 
riage, according  to  the  laws  of  the  country  where  they  were 
made,  is  conformable  to  what  is  laid  down  in  our  books, 
and  what  is  practised  in  all  civilized  countries,  and  what  is 
agreeable  to  the  law  of  nations,  which  is  the  law  of  every 
particular  country,  and  taken  notice  of  as  such  ^" 

§  80  a.  The  learned  Judge  proceeded  to  cite  the  opinions 
of  civilians  to  the  same  precise  effect ;  and  he  afterwards 
concluded  with  these  remarks  :  "  Why  may  not  this  Court 
then  take  notice  of  foreign  laws,  there  being  nothing  illegal 
in  doing  it  ?  From  the  doctrine  laid  down  in  our  books — 
the  practice  of  nations — and  the  mischief  and  confusion 
that  would  arise  to  the  subjects  of  every  country  from  a 
contrary  doctrine,  I  may  infer,  that  it  is  the  consent  of  all 
nations,  that  it  is  the  jus  gentium  that  the  solemnities  of 
the  different  nations  with  respect  to  marriages  should  be 
observed,  and  that  contracts  of  this  kind  are  to  be  deter- 
mined by  the  laws  of  the  country  where  they  are  made. 
If  that  principle  is  not  to  govern  such  cases,  what  is  to  be 
the  rule  where  one  party  is  domiciled  and  the  other  not  ? 
The/M«  gentium  is  the  law  of  every  country,  and  is  obliga- 


1  Scrimshire  v,  Scrimsbire,  2  Hagg.  Consist.  R.  407i  408. 
3  Id.  2  Hagg.  Consist.  R.  412. 
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he  might  take  a  second  wife  in  France,  and  that  wife 
would  be  entitled  to  legal  rights  there,  and  the  children 
would  be  bastards  in  one  country  and  legitimate  in  the 
other,**  So  that,  in  cases  of  this  kind,  the  matter  of  domi* 
cil  makes  no  sort  of  difference  in  determining  them ;  be- 
cause the  inconvenience  to  society  and  the  public  in  general 
is  the  same^  whether  the  parties  contracting  are  domiciled 
or  not.  Neither  does  it  make  any  difference  whether  the 
cause  be  that  of  contract  or  marriage ;  for  if  both  countries 
do  not  observe  the  same  law,  the  inconveniences  to  society 
must  be  the  same  in  both  cases.  And  as  it  is  of  conse- 
quence to  the  subjects  of  both  countries,  and  to  all  nations, 
that  there  should  be  one  rule  of  determining  in  all  nations 
on  contracts  of  this  kind,  it  is  to  be  presumed,  that  all 
nations  do  consent  to  determine  on  these  contracts  by  the 
laws  of  the  country  where  they  are  made ;  as  such  a  rule 
would  prevent  all  the  inconveniences  that  must  necessarily 
arise  from  judging  by  different  laws,  and  is  attended  by  no 
manner  of  inconvenience,  but  is  for  the  advantage  of  the 
subjects  of  all  nations  ^" 

§  81.  Here,  then,  we  have  a  doctrine  laid  down  as  the 
rule  of  the  jiis  gentium,  at  leasts  as  it  is  understood  and 
recognised  in  England  in  regard  to  contracts  generally, 
and  especially  in  regard  to  contracts  of  marriage,  very 
different  from  the  rule  which  we  have  seen  laid  down  by 
many  foreign  jurists,  that  the  law  of  the  domicil  of  origin, 
or  the  law  of  the  actual  domicil,  is  of  universal  obligation 
as  to  the  capacity,  state,  and  condition  of  persons'.  The 
same  doctrine  has  been  formally  promulgated  upon  other 
occasions  by  the  English  Courts  \  In  a  grave  case  of  ex- 
traordinary interest*,  which  turned  upon  the  validity  of  a 


1  Scrimshire  v.  Scrimshire,  2  Hagg.  Consist.  R,  418,  419.  See  Lord 
Meadowbank's  opinion,  Fergusson  on  Marr.  and  Div.  Appendix,  pp.  361, 
362. 

2  Ante,  §  51  to  68. 

3  Doe  d.  Birthwhistle  v.  Vardill,  5  Barn.  &  Cres.  438,  452,  453, 
*  Dalrymple  r.  Dalrymple,  2  Hagg;  Consist.  R.  54. 
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hem  in  quo  contrahitur^ .  Paul  Voet  puts  the  doctrine 
thus :  Quid,  si  de  contractibus  propria  dictis,  et  quidem 
eorum  solemnibus  contentio;  quis  locus  spectabitur?  An 
domicilii  contrahentis,  an  loci  ubi  quis  contrahit.  Respondeo 
qffimiate,  Posterius.  Quia  censetur  quis  semet  contrahendo, 
legibus  istius  loci  uhi  contrahit,  etiam  ratio?ie  solemnium  sub- 
jicere  voluisse.  Ut  quemadmodum  loci  consuetudo  subinirat 
contr actum,  ejusque  est  declarativa;  ita  etiam  loci  statutum^. 
From  the  other  known  doctrine  of  Paul  Voet,  that  personal 
laws  have  no  extra-territorial  operation,  we  see  at  once 
that  he  meant  to  apply  his  statement  to  laws  of  personal 
capacity  and  incapacity^.  It  has  been  supposed,  that 
Christinaeus  and  Bartolus  entertain  a  similar  opinion.  But 
their  language  does  not  necessarily  lead  to  that  conclusion^ 
since  the  place  of  the  contract,  spoken  of  by  them,  may 
mean  the  place  also  of  the  domicil  of  origin  of  the  minor  \ 
Grotius,  however,  is  more  explicit  to  the  purpose.  Leges 
civiles  (says  he)  justa  ratione  motoe,  quasdam  promissiones 
pupillorum  ac  minorum  irritas  pronunciant.  Sed  hi  effectus 
sunt  proprii  legis  civilis,  ac  proinde  cum  jure  naturae  ac 
gentium  nihil  habent  commune;  nisi  quodq/nbus  locis  obtinent, 
ibi  eas  servare  naturale  est.  Quoe  etiam  si  peregrlnus  cum 
cive  paciscatur,  tenebitur  illis  legibus ;  quia  qui  in  loco  aliquo 


1  Molin.  Tom.  I,  Tit.  l;De  feud.  §  12, gloss.  7,  §  37. — In  another  place 
Dumoulin  says,  after  adverting  to  the  fact  that  personal  laws  affect  subjects 
and  not  foreigners:  Qnamvis  is,  qui  datus  est  tutor  vel  curator  a  sue  com- 
pctenti  judice  sit  inhabilitatus  propter  tutelam  ct  curam,  ubique  locorum  pro 
1)ouis  ubicumque  sitis.  Quia  nou  est  in  vim  statuti  solius,  sed  in  vim  juris 
communis,  et  per  passivam  interpretationem  legis,  quae  locum  habet  ubique. 
Molin.  Tn  Cod.  Lib.  1,  tit.  1»  tom.  3,  p.  556.  See  1  Burge,  Comment,  on 
Col.  and  For.  Law,  P.  1,  ch.  3,  §  3,  pp.  129,  130;  Post,  §  294;  1  Boulle- 
nois,  Observ.  23,  pp.  463,  464. 

2  P.  Voet,  de  Siatut.  §  9,  ch.  2,  n.  9,  p.  323.  (edit.  1661);  Post,  §  261. 

3  P.  Voet,  de  Staiut.  §  4,  ch.  2,  n.  6,  p.  137,  (edit.  1661). 

♦  See  the  passages  cited  from  these  Authors  in  1  Burge,  Comment.  P.  1, 
cb.  4,  p.  130;  Cbristin.  Decis.  Vol.  1,  Decis.  183,  p.  155;  Bartolus,  ad 
Cod.  Lib.  1,  tit.  1, 1.  1,  n.  13,  20;  2  Boull.  Observ.  46,  pp.  455,  456; 
Poft,  §  299. 
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eonirahit,  tanquam  subditus  temporarius  legibus  loci  sub^ 
jkitwr\ 

§  83.  On  the  other  hand^  many  foreign  jurists  (as  we 
ha?e  seen)  entertain  a  very  diflFerent  opinion  on  this  very 
point,  of  the  capacity  of  a  person  to  contract  in  another 
country,  when  he  is  disabled^  as  a  minor^  by  the  law  of  his 
own  country  and  domicile  Thus,  it  has  been  said  by  Di 
Castro,  and  approved  by  D'Argentre,  that  where  the  law 
of  Modena  enabled  a  minor  of  fourteen  years  of  age  to  con- 
tract, that  would  not  enable  a  minor  of  Bologna  of  the  same 
age  to  make  a  valid  contract  at  Modena  \  And  Rodenburg 
asserts  the  same  doctrine  in  the  most  emphatic  terms ;  in 
which  he  is  followed  by  Boullenois^ 


^Grotius,  De  Jure  Belli,  Lib.  2,  ch.  11,  §  5. 
'Ante»  §  51  to  68. 

^D'Argentie,  Cocani.  ad  Leges  Britonum,  art.  218,  gloss.  6,  n.  47,  48, 
cited  Ante,  §  76,  note,  and  also  in  Liverm.  Dissert,  p.  42,  §  33  to  56;  1 
frolaod,  Mem.  des  Statuts.  112,  156,  159. 

♦Rodenburg,  De  Div.  Stat.  til.  2,  ch.  1,  §  1 ;  2  Boull.  App.  p.  11;   1 
BooilPDois,  Obs.  16,  pp.  200,  201,  204,  205;  Bouhier,  ch.  23,  n.  92  ;   1 
frolaod,  M^m.   pp.  112,  159;  2  Froland,  M^m.  p.  1576  to  1582. — The 
iiQguage  of  Rodenburg  is:  De  quibus  et  consimilibus  id  Juris  est,  ut  quo- 
cuoque  se  transtulcrit  persona  statuto  loci  domicilii  ita  afiecta,  habilitatem 
lot  inhabilitatem  adeniptam  domi,  circumferat  ubique,  ut  in  universa  terri- 
toria  suum  Statutum  exerceat  effectum.     Apertius  rem  intuebimur  in  ex- 
emplis.     Ultrajecti  sui  juris  efficiutitur  qui  vigesimum  statis  annum  imple- 
Teriot,  apud  Hollandos  contra,  ante  vigesimum  quintum  rebus  suis  nemo 
iotcrrenit.     Apud  ntrumque  populorum  nupta  citra  viri  consensum  a  rebus 
gerendis  arcetur.     In  Regionibus,  quae  Jure  Romanorum  liic  utuntur,  com- 
merciis  gaudet  uxor  liberrime,  potcstati  virili  noii  supposita.     Fac  autem 
L-hri.jectinuro,  qui  vigesimum  quintum  aetatis  annum  necdum  babnerii,  con- 
trahere  in  Hollandia:  aut  ^  contra  Hollandiae  incolam  vigesimum  jam  annum 
egressum,  Ultrajecti:    aut  nuptam  nostratem  contrahere    in   regione    Juris 
scripti,  eat  ^  contra.     Quocumque  modo  se  casus  habuerit,  contrahentium 
erit  respicere  ad  suum  cujusque  domicilii  locum,  impressamque  ibidem  per- 
sonam qualitatem,  aut  adeptam  domi  conditionem,  cujus  ignarus  non  sit  oportet, 
qui  cum  alio  volet  contrahere.     Quare  Hollandiae  incola  major  Ultrajecti, 
minor  apud  suot,  contrahit  apud  nostrates  invalide.     Contra,  Ultrajectinus 
lege  domicilii  major  contrahit  in  Hollandia  efficaciter,  ut  maxime  ex  more 
r^onis  istios  rerum  suarum  necdum  haberetur  compos.     Uxores  domi  sub 
maritoram  potestate  ita  constituts,  at  sine  lis  nee  alienent  nee  contrahant. 
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§  81.  Bouhier  (as  we  have  seen^)  holds  to  the  doctrine, 
tliat  the  capacity  and  incapacity  by  the  law  of  the  domicil  ex- 
tends to  every  other  place  ^;  but  yet  he  is  manifestly  startled 
when  it  is  applied  to  the  case  of  marriages.  He  admits, 
that  in  such  cases  it  is  commonly  held,  that  the  law  of  the 
place  where  the  marriage  is  celebrated  ought  to  prevail  *• 
But  he  insists,  that  such  a  rule  ought  not  to  be  adopted  in 
regard  to  persons  who  are  both  subjects  of  the  same  coun- 
try, who  designedly  go  to  a  foreign  country  and  contract 
marriage  there,  in  order  to  evade  the  law  of  the  country  of 
their  own  domicil  \  He  applies  also  similar  considerations 
to  the  case  of  an  unemancipated  son  or  minor  belonging  to 
one  country,  who,  finding  a  woman  of  his  own  country  in  a 
foreign  country,  marries  her  there  without  the  knowledge 
of  his  parents,  holding,  that,  under  such  circumstances,  the 
marriage  ought  not  to  be  held  valid  \  But  he  propounds,  as  a 
case  of  more  difficulty,  where  such  a  person  going  into  a  fo- 
reign country,  without  any  intention  of  marrying,  finds  there 
a  woman  of  his  own  country  to  his  liking,  whom  he  seeks  in 
marriage  and  espouses.  For,  if  such  a  marriage  is  celebrated 
according  to  the  usual  formalities  in  that  country,  he  deems 
it  valid,  as  being  done  in  good  faith,  and  affirms  that  the 
parties  are  not  bound  to  follow  the  laws  of  their  own  coun- 
try ^.     D'Argentre  states  the  general  doctrine  in  the  foUow- 


Dullibi  locorum  banc  incapacitatem  exuunt.  Ciim  mulieris  contra  Jari  scripto 
obnoxis  contractus,  apud  nos  celcbratus,  consistat  omnimodo.  £t  quidem  si 
ad  personales  actus,  contractus  put  a,  pcrsonse  applicetur  babilitas,  Argentrei, 
Burgundique,  (quos  Jure  praecipui  hie  semper  nomino,)  csterorumque  scri- 
bentiuro  placita  sat  consentiunt.  See  Ante,  §  51.  See  also  Liverm.  Dissert. 
§  21,  p.  34,  to  §  34,  p.  43;  2  Boull.  App.  11.  See  also  Foelix,  Conflict, 
des  Lois,  Revue  Etrang^re  et  Fran9aise,  Tom.  7i  §  24,  p.  204,  to  §  26, 
p.  216. 

1  Ante,  §  57  a. 

«  Bouhier,  Cout.  de  Bourg.  ch.  24,  §  11,  p.  403;  Post,  §  123. 

3  Bouhier,  Cout.  de  Bourg.  ch.  28,  §  59,  60,  pp.  556,  557- 

*  Bouhier,  Cout.  de  Bourg.  ch.  28,  §  61,  p.  557. 

5  Bouhier,  Cout.  dc  Bourg.  ch.  28,  §  62,  p.  557. 

6  Bouhier,  Cout.  de  Bourg.  ch.  28,  §  59  to  67,  pp.  556,557;  Id,  ch.  24, 
\  11,  p.  463. 
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ing  manner : — '*  When  the  question  is,  as  to  the  right  or 
capacity  of  any  person  to  do  civil  acts  generally,  it  is  to  be 
refenred  to  the  judge  who  exercises  judicial  functions  in  the 
place  of  his  domicil ;  that  is  to  say,  to  whom  his  person 
is  subject,  and  who  has  authority  so  to  pronounce  respect- 
ing him,  that  whatever  he  shall  promulgate,  adjudge,  or 
ordain  respecting  the  rights  of  persons,  ought  to  obtain  and 
be  of  force  in  every  place  to  which  he  may  transfer  himself, 
on  account  of  this  authority  over  the  person."     Quare  cum 
de  personce  jure  aut  habilitate  quoeritur  ad  actus  civiles,  in 
wmrsum  ea  judicis  ejus  potestas  est,  qui  domicilio  judicat, 
id  etf,  cui  persona  subjicitur,  qui  sic  de  eo  statuere  potest,  ut 
quod  tdixerit,  judicdrit,  ordindrit  de  personarum  jure,  ubir- 
cwnque  obtineat,  quocumque  se  persona  contulerif,  propter  af- 
feefUium  personce  ^    Froland  asserts  the  same  doctrine,  and 
expressly  extends  it  to  cases  of  contract.     Le  statut  person- 
al fiexerce  pas  seulement  son  autorite  dans  le  lieu  du  domi- 
okde  la  personne,  qui  dispensation  la  suit,  et  Vaccompagne 
oiguelque  lieu  qu'elle  aille  contracter;  et  qti elle  injlue  sur 
tm  les  biens  sous  quelques  coutumes,  quils  soient  assis  ^. 
I       Mr.  Henry,  in  his  judicial  capacity,  has  given  the  doctrine 
a  like  extent  in  the  English  colony  of  Demarara ;  for  he 
declares,  that,  in  the  cases  of  prodigals,  minors,  idiots,  and 
ionatics,  the  law  of  the  domicil  accompanies   the  party 
everywhere'.     Cochin  lays  down  the  doctrine  with  great 
boldness,  that  a  marriage  contracted  in  a  foreign  country 
by  French  subjects,  although  contracted  in  the  form  pre- 
scribed by  the  foreign  law,  is  void,  if  it  violates  the  laws  of 
France  *.     The  subjects  of  the  King  of  France  (says  he) 


*  D'Argcntre,  de  Leg.  Briton,  art.  218,  gloss.  6,  n.  4,  p.  647;  Ante, 
{  56;  1  Froland,  M^m.  des  Statuts,  112;  Liverm.  Dissert.  §  21,  p.  34. 

^  1  Froland,  M^m.  des  Statuts,  156  to  160;  Id.  112;  Ante,  §  51a. 
See  also  1  Heriii  Opera,  §  4,  n.  8,  p.  123;  Id.  n.  5,  p.  122,  (edit.  1737); 
Id.  pp.  171,  172,  (edit.  1715). 

'  Henry  on  Foreign  Law,  pp.  38,  39;  Odvviu  v.  Forbes,  Id.  pp.  95,  96, 
07. 

*  Cochin,  CEavres,  Tom.  1,  Cause  §  xii.  pp.  153,  154,  (4to.  edit.);  Id. 
Tom.  3,  Cause  xii.  p.  136,  (8yo.  edit.  1821). 
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are  always  his  subjects.  And  the  parties  contracting  at  a 
place  in  Brabant  have  only  that  capacity  to  contract  which 
is  given  by  the  laws  of  their  own  country.  It  is  a  personal 
statute  which  follows  them  everywhere  \ 

§  85.  Huberus  seems  in  some  places  to  affirm  a  doctrine 
in  some  respects  quite  as  extensive^  although  it  is  liable  to 
be  modified  in  some  measure  by  the  local  law;  while  in 
other  places  he  deems  it  too  broad  and  indiscriminate,  and 
introduces  several  exceptions.  Thus,  as  we  have  seen,  he 
lays  it  down  as  a  general  rule :  Qualitafes personates  certo  loco 
alicuijure  impressas,  ubique  circumferri  et  personam  comitari, 
cum  hoc  effecfu,  ut  ubivis  locorum  eojure,  quo  tales  persona: 
alibi  gaudent  vel  sul)jecti  suntyfriiuntur,  et  subjiciantur^.  So 
that,  according  to  Huberus,  the  state  or  condition  of  the 
party,  as  to  capacity  or  incapacity  in  the  place  of  his  origi- 
nal domicil,  accompanies  him  everywhere,  so  far,  and  so  fer 
only,  that  the  law  of  the  place,  where  he  happens  to  be,  at- 
taches to  him,  so  far  as  it  touches  rights  or  powers  growing 
out  of  such  capacity  or  incapacity.  A  minor,  for  example, 
in  his  own  country,  is  subject  in  every  other  country  to  the 
laws  of  minority  of  the  latter  country.  In  regard  to  the 
contract  of  matrimony  he  holds,  that  it  is  to  be  governed  by 
the  law  of  the  place  where  the  marriage  is  celebrated,  with 
the  exception,  however,  of  cases  of  incest.  "  If "  (says  he) 
"  the  marriage  is  lawful  in  the  place  where  it  is  contracted 
and  celebrated,  it  will  be  held  valid  and  have  effect  every- 
where, with  this  exception,  that  it  does  not  create  a  preju- 
dice to  others.  To  which  it  may  be  added,  if  it  is  not  of  an 
evil  example  ;  as,  if  it  should  be  a  case  of  incest  within  the 
second  degree  according  to  the  law  of  nations."  Si  licitum 
est  eo  loco  ubi  contracium  et  celebratu7n  est,  ubique  validum 
erit,  effectumque  habebit,  sub  eddem  exceptione  prejudicii 
aliis  7ion  creandi.     Cui  licet  addere,  si  exempli  nimis  sit  abo- 


1  Cochin,  CEuvres,  Tom.  1,  Cause  §  xii.  pp.  153,  154,  (4to.  edit.);  Id. 
Tom.  3,  Cause  xii.  p.  136,  (8vo.  edit.  1821). 

3  Huberus,  De  Conflictu  Legum,  Lib.  1,  tit.  3,  §  12,  IS. 
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mamli,  ut  n  incestum  juris  gentium  in  secundo  gradu  con- 
tiMgeret,  alicubi  esse  permissum;  quod  vix  est,  ut  usu  venire 
fomt\  Huberus  also  puts  another  exception^  where  per- 
lOQs  belonging  to  one  country  go  into  another  to  be  mar- 
ried, merely  to  evade  the  law  of  their  own  country,  in  which 
cue  he  holds  the  marriage  to  be  void,  although  it  is  good 
by  the  law  of  the  place  where  it  is  celebrated  ^.  Scepe  Jit^ 
t  adoUscentes  sub  curatoribus  agentes,  furtivos  amores  nup- 
fit  conglutinare  cupientes,  abeant  in  Frisiam  Orientalem, 
dkve  loca,  in  quibus  curatorum  consensus  ad  matrimonium 
m  reqtdretur^juxta  leges  Romanos,  quce  apud  nos  hac  parte 
tmont.  Celebrant  ibi  matrimonium,  et  mox  redeant  in  pa-- 
friow.  Ego  ita  existimo,  lianc  rem  manifesto  pertinere  ad 
Mmnem  juris  nostri;  et  ideo  non  esse  Magistratus  heic 
oUgaios,  e  jure  Gentium,  ejusmodi  nupiias  agnoscere  et 
ralot  habere.  Multoque  magts  staiuendum  est,  eos  contra 
/w  Gentium  facer e  videri,  qui  civibus  alieni  imperii  sua  fa- 
ilitate,  jus  p€Uriis  Legibus  contrarium,  scientes,  volentes,  im- 
Whmtur^. 

1 86.  The  latter  doctrine  has,  upon  the  most  solemn  con- 
ideration^  been  overturned  in  England,  as  we  shall  here- 
Icr  see  *;  and  such  a  marriage  in  evasion  of  the  domestic 
w»  has  been  held  valid.  But  we  are  not,  therefore,  to 
nclude  that  every  marriage  by  and  between  British  sub- 
rts  in  foreign  countries  will  be  held  valid,  because  it  is  ce- 
irated  according  to  the  laws  of  such  countries.  On  the 
ntrary,  where  the  laws  of  England  create  a  personal  in- 
pacity  to  contract  marriage,  that  incapacity  has,  in  some 
ses,  been  held  to  have  a  universal  operation,  so  as  to  make 
lubsequent  marriage  in  a  foreign  country  a  mere  nullity 
len  litigated  in  a  British  court  \ 


1  Haberos,  Lib.  1,  tit.  3,  §  8;  Post,  122. 

« Ibid. 

3  Ibid.;  Post,  §  123. 

♦  See  2  Kent,  Comm.  Lcct.  26,  pp.  91,  92,  (3rd  edit.);  Post,  §  123,  124. 

*  Conwsj  r.  Beasley,  3  Hagg.  Ecc.  R.  639,  647,  652 ;  LoUey's  Case, 
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§  87.  Indeed^  the  general  principle  adopted  in  England 
in  regard  to  cases  of  this  sort  appears  to  he,  that  the  lex 
loci  contractus  shall  be  permitted  to  prevail^  unless  when  it 
works  some  manifest  injustice,  or  is  contra  bones  mores,  or  is 
repugnant  to  the  settled  principles  and  policy  of  its  own  lavs. 
An  illustration  of  the  general  principle,  and  of  the  excep- 
tion, may  be  found  in  the  known  difference  between  the 
Scottish  law  and  the  English  law  on  the  subject  of  the  le- 
gitimation of  antenuptial  offspring.  By  the  law  of  Scotland 
illegitimate  children  become  by  the  subsequent  marriage  of 
the  parents  legitimate,  and  may  inherit  as  heirs.  But  the 
law  of  England  is  otherwise;  and  a  subsequent  marriage  be- 
tween the  parents  will  not  take  away  the  character  of  iU^;i- 
timacy.  Upon  a  recent  occasion  the  question  arose  in  an 
English  court,  (the  Court  of  King's  Bench,)  whether  a  per- 
son^ born  in  Scotland  of  Scottish  parents,  who  afterwards 
intermarried  there,  and  thereby  became  legitimate  in  Scot* 
land,  could  inherit  real  estate  as  a  legitimate  heir  in  Eng- 
land. It  was  held  by  the  Court,  that  he  could  not  ^  On 
that  occasion  it  was  admitted  by  the  Court,  that  a  foreign 
marriage,  however  solemnized,  if  good  by  the  foreign  local 
law,  ought  to  be  held  valid  everywhere;  but  that  it  did  not 
follow  from  this,  that  all  the  consequences  of  such  a  mar- 
riage by  such  foreign  local  law  were  to  be  adopted.  On 
the  other  hand,  that  it  was  sufficient  that  all  such  conse- 
quences^ as  follow  from  a  lawful  marriage  solemnized  in 
England,  were  admitted  to  govern  in  such  cases  ^     One  of 


]  Russell  &  Ryan,  Cr.  Cas.  236.— It  will  probably  be  fouod  very  difficalt 
to  maintain  tbe  doctrine  in  Lolley's  case,  and  in  subsequent  discnssions  its 
authority  has  certainly  been  a  good  deal  shaken.  See  Warrender  v.  War- 
render,  9  Bligh,  R.  89;  and  Post,  §  117,  124,  221  to  231. 

1  Doe  d.  Birthwhistle  v.  Vardell,  5  Barn.  &  Cres.  438 ;  S.  C.  9  Bligh, 
R.  32  to  88. 

2  Doe  d.  Birthwhistle  v.  Vardell,  5  Bam.  8:  Cres.  438 ;  S.  C.  9  Bligh, 
R.  32  to  88. — This  case  was  carried  to  the  House  of  Lords  by  a  Writ  of 
Error ;  and  there  the  question  was  propounded  to  the  judges,  who  retomed 
an  answer  affirming  the  decision  of  the  King's  Bench.     But  the  qaestion  has 
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tbe  learned  Judges  on  that  occasion  said  :  ''  The  very  rule 
that  a  personal  status  accompanies  a  man  everywhere,  is 
admitted  to  have  this  qualification,  that  it  does  not  militate 
against  the  law  of  the  country  where  the  consequences  of 
tliat  status  are  sought  to  be  enforced  ^ 

f  87  a.  Yet  the  law  of  foreign  countries  as  to  legitimacy 
ii  so  &r  respected  in  England,  that  a  person,  illegitimate 
bjr  the  law  of  his  domicil  of  birth,  will  be  held  illegitimate 
IB  England  \  Thus,  it  has  been  decided  by  the  House  of 
Lords,  as  a  general  doctrine,  that  the  courts  of  the  country 
wliere  the  lands  lie,  in  a  question  respecting  the  heirship  to 
tbese  lands,  ought  to  govern  themselves  as  to  the  ques- 
tioii  of  legitimacy,  not  by  the  law  of  the  country  where  the 
ands  lie,  but  by  that  of  the  country  where  the  marriage  of 
he  parents  was  contracted,  and  the  child  born ;  and  if  he  is 
lot  the  legitimate  heir  by  that  foreign  law,  his  claim  to  the 
nheritance  ought  to  be  rejected  ^.  The  natural  conclusion 
rom  this  doctrine  would  seem  to  be,  that,  if  he  was  the  le- 
^timate  heir  by  that  foreign  law,  his  claim  to  the  inherit- 
moe  ought  to  be  firmly  established.  Yet  this  conclusion 
las  been  pointedly  repelled  by  the  learned  Judges  in  the 
mse  already  alluded  to  ^,  and  which  we  shall  have  occasion 
o  consider  more  ^lly  hereafter  \ 


luce  been  re-argaed,  and  the  case  has  not  as  yet  heen  finally  decided  hy  the 
ioaae  of  Lords.     See  Post,  §  93. 
1  Per  Littledale,  J.,  5  Barn.  &  Cres.  455. 

*  See  Munro  v,  Saunders,  6  Bligh,  R.  468  ;  Shcdden  v,  Patrick,  and  The 
Strmthmore  Peerage,  cited  in  5  Barn.  &  Cres.  444;  in  3  Hagg.  Ecc.  R. 
J52;  in  6  Bligh,  R.  474,  475,  487  ;  and  in  9  Bligh,  R.  51,  52,  75,  70,  80; 
md  reported  iu  4  Wils.  &  Shaw,  R.  App.  89  to  95. 

'  See  Shedden  r.  Patrick,  and  the  case  of  The  Strathmore  Peerage,  as 
nted  in  9  BligL,  R.  51,  52,  75,  76,  80,  81. 

*  Birthwbistle  v.  Vardell,  9  Bligh,  R.  52,  53.— I  confess  myself  wholly 
loable  to  reconcile  tbese  latter  decisions  with  the  former.  The  attempt  to 
reconcile  them  seems  to  me  more  ingenious  than  satisfactory.  Lord  Broug- 
ham's comments  on  the  subject,  in  Birthwbistle  r.  Vardell,  9  Bligh,  R.  75, 
RO,  81,  appear  to  me  exceedingly  forcible  and  difficult  to  be  answered.  Post, 

\9S. 
»  Post,  i  93,  94. 
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§  88.  Another  illustration^  touching  the  capacity  of  per- 
sons to  contract  marriage,  may  be  stated  from  English 
jurisprudence.  By  the  law  of  England  marriage  is  an  indis- 
soluble contract,  except  by  the  transcendent  power  of  Par- 
liament. Hence  it  has  been  held  that  a  marriage,  once  cele- 
brated between  British  subjects  in  an  English  domicil,  cannot 
be  dissolved  by  a  divorce  obtained  under  the  laws  of  a  fo- 
reign country,  to  which  the  parties  may  temporarily  removed 
Thus,  for  example,  that  an  English  marriage  cannot  be  dis- 
solved, under  such  circumstances,  by  a  Scotch  divorce  regu- 
larly obtained  according  to  the  law  of  Scotland,  by  persons 
going  thither  for  that  purpose,  who  have  their  domicil  in 
England  ^  And  a  second  marriage  in  Scotland  after  such 
divorce  will  be  held  unlawful,  and  will  subject  the  parties  to 
the  charge  of  bigamy'.  This  doctrine,  however,  seems 
open  to  much  controversy ;  and  can  scarcely  now  be  held 
firmly  established,  if  indeed  it  has  not  been  overthrown  by 
recent  adjudications  \  Perhaps  it  yet  remains  an  undecided 
question  in  the  English  law,  (as  we  shall  hereafter  see,) 
whether  a  bona  fide  change  of  domicil,  and  a  divorce  subse- 
quently obtained,  would  change  the  legal  predicament  of  the 
parties  in  an  English  tribunal  \  But  it  has  been  directly 
decided,  that  the  mere  fact  that  the  marriage  takes  place 
in  England  between  British  subjects,  will  not,  if  the  hus- 
band at  that  time  has  his  domicil  in  Scotland,  take  away 
the  right  of  the  courts  in  Scotland  to  entertain  jurisdiction 
to  decree  a  divorce  founded  on  such  domicil '.  But  this 
subject  will  presently  come  more  fully  under  considera- 
tion *. 


^  Lolley*8  Case,  1  Russ.  &  Ryan's  Cases,  236.  But  see  Warrcnder  v. 
Warrender,  9  Bligh,  R.  89;  Post,  §  219  a. 

3  See  Rex  r.  Lolley,  1  Russ.  &  Ryan,  C.  236;  Tovey  v.  Lindsay, 
1  Dow,  R.  124 ;  Beazley  v.  Beazley,  3  Hagg.  Ecc.  R.  639.  See  also 
Fergusson  on  Marr.  and  Div.  Appendix,  269 ;  Warrender  r.  Warrender, 
9  Bligli,  R.  80;   Post,  §  219fl. 

3  Ibid.     See  Warrender  v,  Warrender,  9  Bligh,  R.  89;  Post,  §  219  a, 

♦  Post,  ch.  7,  from  %  200  to  231. 
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§  90.  The  difficulty  of  applying  any  other  rule,  as  to  the 
capacity  and  incapacity  of  the  person,  in  respect  to  the  class 
of  nuptial  contracts,  will  become  still  more  clear  by  attend- 
ing to  the  great  extent  of  the  parental  power,  recognised  by 
the  continental  nations  of  Europe,  and  derived  by  them 
from  the  civil  law.  Parental  restraints  upon  the  marriages 
of  minors  exist  to  a  very  great  extent  in  Germany,  Holland, 
France,  and  other  civil  law  countries ;  to  so  great  an  extent 
indeed,  that  the  marriage  of  minors,  without  the  consent  of 
their  parents,  or  at  least  of  their  father,  is  absolutely  void ; 
and  the  disability  of  minority  is  in  these  countries  carried  to 
a  much  greater  age,  than  it  is  by  the  common  law^  In 
some  of  these  countries  majority  is  not  attained  until  thirty; 
and  until  a  very  recent  period,  even  in  France,  the  age  of 
majority  of  males  was  fixed  at  twenty-five,  and  of  females  at 
twenty-one.  It  is  now  fixed  at  twenty-one  in  all  other 
cases,  except  for  the  purpose  of  contracting  marriage ;  and 
a  marriage  cannot  even  now  be  contracted  in  France  by  a 
man  until  twenty-five  years  of  age,  and  by  a  woman  until 
twenty-one,  without  the  consent  of  their  parents,  or  at  least 
of  their  fathers  if  the  parents  differ  in  opinion  ^  Yet  France 


ch.  10.  Here  Lord  Hardwicke  manifestly  acted  upon  the  ground,  that  the 
mortgage  money  was  personal  property,  and,  the  lunatic  being  domiciled  in 
Hamburg,  the  Court  would  take  notice  of  his  disability  to  convey  there,  by 
the  law  of  that  place.  The  remaining  authority  is  Pardessus.  His  doctriDe 
is  certainly  more  broad.  But  it  could  not  have  been  intended  by  Mr.  Chan- 
cellor Kent  to  overrule  the  English  doctrine,  and  his  own  prior  statement 
upon  the  authority  of  a  foreign  jurist.  The  ambiguity  is  corrected  in  the 
third  edition  ;  and  the  words  **  the  law  of  the  place  of  contract "  are  substi- 
tuted for  the  words  **  the  law  of  the  domicil.**  2  Kent,  Comment.  Lect.  89, 
p.  458,  (3rd  edit.).  Pardessus  is  an  authority  in  favour  of  the  limited  doc- 
trine, that  a  person  incapacitated  by  the  law  of  his  domicil  cannot  contract  with 
validity  there;  but  he  carries  his  doctrine  much  farther.  The  cases  of  Saul  r. 
His  Creditors,  17  Martin,  R.596,  598,  and  Baldwin  r.  Gray,  16  Martin,  R. 
192,  193,  already  cited,  established  alike  limited  doctrine,  and  decided  that  a 
contract  by  a  minor  is  to  be  governed  by  the  lex  loci  contraciils;  Ante,  §  75. 

1  2  Kent,  Comm.  Lect.  26,  p.  86,  (3rd  edit);  1  Black.  Comm.  437 ; 
Ruding  V,  Smith,  2  Hagg.  Consist.  R.  372,  389;  Id.  395;  1  Brown,  Civ. 
and  Adm.  Law,  59. 

^  Code  Civil  of  France,  art.  148,  488. 
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to  America,  where  no  like  disabilities  exist,  and  where  they 
are  foreign  to  the  whole  genius  of  our  institutions.  Yet 
many  foreign  jurists  strenuously  maintain  the  doctrine  ^ 
We  have  no  positive  laws  declaring  that  such  foreign  disa- 
bilities shall  not  be  recognised.  But  an  American  court 
would  deem  them  purely  local,  and  incapable  of  being  en- 
forced here.  Even  the  conviction  of  a  crime  in  a  foreign 
country  which  makes  the  party  infamous  there,  and  inca- 
pable of  being  a  witness  in  their  courts,  has  been  held  not 
to  produce  a  like  effect  here  ^  The  capacity  or  incapacity 
of  any  persons  to  do  acts  in  their  own  country,  would  un- 
doubtedly, under  such  circumstances,  be  judged  by  their 
own  laws ;  but  not  their  capacity  or  incapacity  to  do  the 
like  acts  in  any  foreign  territory,  where  different  laws  pre- 
vail. 

§  93.  Foreign  jurists,  also,  generally,  although  not  uni- 
versally, maintain  that  the  question  of  legitimacy  or  ille- 
gitimacy is  to  be  decided  exclusively  by  the  law  of  the 
domicil  of  origin.  They  assert  the  general  maxim  to  be  of 
universal  obligation.  Pater  est,  quern  justce  nuptioe  demon- 
strant,  applying  it  in  its  broadest  sensed  They  therefore 
hold,  that  if,  by  the  law  of  a  country,  (as,  for  example,  of 
Scotland,)  a  man  born  a  bastard  becomes  legitimate  by  a 
subsequent  marriage  of  his  parents  there,  he  ought  to  be 
deemed  legitimate  everywhere.  And  so,  on  the  contrary, 
if  a  man  would  by  the  law  of  the  country  of  his  birth  be 
deemed  illegitimate,  (as,  for  example,  in  England,)  he 
ought  to  be  deemed  illegitimate  everywhere,  even  in  ano- 
ther country  where  he  would  by  its  law  otherwise  be  deemed 
legitimate*. 


1  1  Boullenois,  Observ.  p.  59  to  67;  2  Boullenois,  pp.  9,  10,  19.  But 
see  contra,  J.  Voet,  De  Statut.  §  4,  ch.  3,  n.  17,  18,  p.  130,  (edit.  1737). 

3  Commonwealth  v.  Green,  17  Mass.  R.  515,  540,  541. 

3  Post,  §  93  o  to  93  m. 

♦  1  Boull.  Obs.  4,  p.  62  to  64.  But  see  Voet,  De  Statut.  §  4,  ch.  3,  n. 
15,  p.  138,  (edit.  1712);  1  Hertii  Opera,  §  4,  n.  14,  15,  p.  129,  (edit. 
1 737). — Legitimation  by  a  subsequent  marriage  is  admitted,  with  different 
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conditionem  personce  sequitur.  Nam  status  ipse  est  personce 
conditio^  aut  qualitaSy  quce  efficit,  ut  hoc  vel  illo  jure  utaitir, 
ut  esse  liberum,  esse  servum,  esse  ingenuum,  esse  libertimtm, 
esse  alieni,  esse  stii  jurisK  Huberus  also  extends  the  rule, 
not  only  to  the  marriage  itself,  but  also  to  all  rights  and 
effects  flowing  therefrom.  Porro,  non  tantum  ipsi  conirao- 
tus  ipsceque  nuptice,  certis  locis  rith  celebraice,  ubique  pro 
justis  et  validis  habentur,  sed  etiamjure  et  effecta  contractuum 
et  nuptiarum,  in  its  locis  recepta,  ubique  vim  suam  obiine- 
bunt^.  Stockmannus  says :  Staiuta,  in personas  directa,  quoe 
certam  iis  qualiiatem  affigunt^  transeunt  quidem  cum  persoms 
extra  territorium  statuentum,  ut  personce  ubique  sit  uniformis, 
ejusque  unus  status^. 

§  93  d.  Bouhier  adopts  the  doctrine  in  its  fullest  extent, 
and  applies  it  to  the  very  case  of  legitimacy.  He  says 
that  the  state  of  the  child,  whether  legitimate  or  illegiti- 
mate, must  be  decided  by  the  law  of  the  domicil  of  his 
parents;  and  that  this  is  an  inviolable  rule  upon  every 
question  of  his  state  or  condition.  And  hence,  he  holds, 
that  if  he  is  at  his  birth  illegitimate,  and  he  is  legitimated 
by  a  subsequent  marriage  in  the  same  country  between  his 
parents,  he  is  in  all  respects  to  be  treated  as  legitimate 
everywhere ^  Hertius  holds  a  similar  opinion*.  Froland 
is  of  the  same  opinion  ^  BouUenois  is  very  full  on  the 
same  point.  He  holds  that  the  general  rule  is.  Pater  est, 
quern  justce  fiuptice  demonstrant ;  and  that,  if  a  person  is 


1  Vinnius,  ad  Inst.  Lib.  1,  tit.  3,  Introd. 

2  Huberus,  De  Conflict.  Leg.  Lib.  1,  tit.  3,  §  9. 

3  Stockraann.  Dccis.  125,  §  C,  p.  2C2;  also  cited  1  BouUenois,  Observ. 
6,  p.  131;  Livermore,  Dissert.  §  50,  p.  52. — John  Voet,  in  the  most  ex- 
plicit terms,  admits  that  this  rule  is  held  to  apply  to  questions  of  legitimacy 
by  many  jurists,  and  especially  by  D'Argentr^,  by  Grotius,  by  Christinaeus, 
and  by  Rodenburg.     J.  Voet,  Comm.  ad  Pand.  Lib.  1,  tit.  4,  n.  7,  p.  40. 

*  Bouhier,  Cout.  de  Bourg.  ch.  24,  §  122,  123,  p.  481. 

6  Hertii,  De  Collis.  Leg.  Tom.  1,  §  4,  n.  15,  p.  184,  (edit.  1716);  Id. 
p.  129,  (edit.  1737). 

6  1  Froland,  Mem.  ch.  5,  §  4,  p.  89;  Id.  ch.  7,  §  2,  p.  156,  (edit.  1716); 
Ante,  §  51  a. 
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of  a  person  must  be  decided  by  the  law  of  the  place  where 
the  marriage  was  celebrated ;  and  that  if,  by  the  law  of  that 
place,  (for  example,  Scotland,)  a  son  born  before  the  mar- 
riage of  his  parents,  would  by  a  subsequent  marriage  be- 
tween them  be  legitimated,  that  stattis  of  legitimacy  must 
be  deemed  equally  true  and  valid  everywhere  else  where 
the  question  might  arise  \ 

§  93/.  Still,  however,  although  the  general  doctrine  is 
thus  extensively  admitted,  there  is  some  diversity  of  opinion 
as  to  the  true  nature  and  extent  of  its  application  in  regard 
to  different  kinds  of  property,  and  also  in  regard  to  the 
circumstances  of  particular  cases  ^  Thus,  for  example, 
although  its  positive  application  in  regard  to  moveable 
property  is  generally  admitted;  yet,  in  regard  to  immovable 
property  in  a  foreign  country,  there  has  been  some  con- 
trariety of  judgment.  The  circumstances,  also,  under 
which  the  question  of  legitimacy  or  illegitimacy  may  arise, 
may  be  very  various,  and  admit  of  important  distinctions 
in  the  application  of  the  general  doctrine.  The  birth  may 
be  in  one  country,  the  marriage  be  in  another,  and  the 
domicil  of  the  parents  be  in  a  third  \ 

§  93  g".  Several  cases  may  easily  be  put  to  illustrate 
this  suggestion.  The  question  of  legitimacy  or  illegitimacy 
may  arise,  among  others,  in  the  following  cases.  (1.)  Where 
a  child  is  born  before  marriage  in  the  domicil  of  his  parents, 
who  afterwards  intermarry  there,  and  by  the  law  of  that 
domicil  the  child  is  thereby  legitimated.  (2.)  Where  a 
child  is  born  before  marriage  in  the  domicil  of  his  parents, 
and  by  the  law  thereof  a  subsequent  marriage  would  legiti- 
mate the  child,  and  the  parents  are  afterwards  married  in 
another  country,  by  whose  law  no  such  legitimation  would 


1  Birthwhistle  v.  Vardill,  9  Bligh,  R.  45,  46,  48;  Id.  71 ;  Post,  §  93  n, 
§  93  0. 

2  See  1  Burge,  Comment,  on  Col.  and  For.  Law,  P.  1,  ch.  3,  §  3,  pp. 
105,  106,  109,  110. 

3  See  Lord   Brougham's   Remarks  in   Birthwhlstle  v.  Vardill,  9  Bligb, 
B-  78. 
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in  Scotland,  whose  parents  afterwards  intermarried  there, 
and  dying,  held  lands  in  England ;  would  such  son  be 
entitled  to  inherit  the  land  as  lawful  heir  under  the  law  of 
England?  We  have  already  seen  how  this  question  has 
been  decided  by  the  English  courts  * ;  but  as  the  question 
is  still  supposed  to  be  unsettled  there,  and  is  also  of  very 
general  application  and  importance,  it  may  be  well  to  give 
it  a  fuller  consideration. 

§  93  L  It  is  plain  from  what  has  been  already  stated, 
and  indeed  is  directly  established  by  their  positive  declara- 
tions, that  those  of  the  foreign  jurists  already  mentioned, 
who  affirm  the  general  doctrine  of  the  universality  of  the 
rule,  that  capacity  and  incapacity  depend  upon  the  law  of 
the  domicil  of  birth,  and  that  it  equally  applies  to  moveable 
property  and  immovable  property  situate  in  foreign  coun- 
tries, would  hold  the  same  rule  applicable  to  the  question 
of  legitimacy  and  illegitimacy,  in  regard  to  the  inheritance 
or  real  property  in  all  foreign  countries.  This  is  certainly 
maintained  by  Vinnius,  Huberus,  Wesel,  Froland,  Roden- 
burg,  Bouhier,  Boullenois,  Pothier,  and  Merlin^,  and  pro- 
bably by  Baldus  and  Grotius^  Hertius  puts  the  converse 
case :  A?i  Jilius,  quem  pater  ante  legitimuin  connubium  in 
Anglid  genuerat,  succedere  possit  patj*i  huic  naturali  in  bonis 
ex  Angliu  sitis?  And  he  holds  that  he  could  not;  because 
the  son  being  illegitimate  in  England,  would  be  held  ille- 
gitimate everywhere*.  And  this  naturally  flows  from  one 
of  his  rules :  Quando  lex  in  personam  dirigitur,  respiciendum 
est  ad  leges  illius  civitatis  quce  personam  ha  bet  subjectam^. 
Bouhier  states  this  as  the  universal  rule  (as  we  have  seen*); 
but  he  admits,  that,  if  the  law  of  a  particular  nation  should 


1  Ante,  §  87. 

2  Ante,  §  51  a,  52,  53,  54,  93,  93  d. 

3  J.  Voet,  ad  Pand.  Lib.  1,  tit.  4,  n.  7,  p.  40;  Liverm.  Dissert.  §  56,  p. 
57,  §  109  to  114,  p.  84  to  87. 

*  1  Hertii  Opera,  De  Collis.  Leg.  §  4,  n.  15,  p.  183,  (edit.  1716);   Id. 
p.  129,  (edit.  1737). 

5  Id.  §  4,  n.  8,  p.  176;  Id.  p.  123,  (edit.  1837). 

6  Ante,  §  93  d. 
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allow  the  inheritance  only  to  a  child  born  in  lawful  matri- 
mony, (only  in  loyal  marriage,)  then  as  to  land  there 
situate,  it  ought  to  prevail,  upon  the  ground  that  the  law 
in  such  a  case  designated  the  condition  of  heirship.  And 
this  seems  to  have  been  also  Dumoulin's  opinion  \  Boul- 
lenois  (as  we  have  seen^)  holds  the  doctrine  without  any 
qualification  whatever.  He  presses  the  doctrine  further, 
and  insists,  that  if  a  child  is  born  before  marriage  in  Eng- 
land, and  his  parents  are  afterwards  naturalized  in  France, 
and  subsequently  intermarry  there,  the  child  becomes  legi- 
timate to  all  intents  and  purposes  ^  He  adds,  that  if  a 
child  is  so  born  illegitimately  in  England,  and  his  parents 
marry  there  and  then  die,  and  he  then  takes  up  his  domi- 
cil  in  France  and  is  naturalized  there,  he  will  be  entitled  to 
succeed  to  their  property  in  France  to  the  exclusion  of  col- 
laterals^. 

§  93  Ar.  Burgundus,  Christinaeus,  and  Stockmannus  may 
be  thought  to  hold  the  contrary  doctrine  upon  the  general 
foundation  of  their  system,  that  personal  laws  have  no 
operation  as  to  immovable  property  situate  elsewhere*. 
But  I  am  not  aware  that  they  have  ever  directly  discussed 
this  question.  And  it  may  be,  that  while  they  hold  that 
immovable  property  must,  as  to  heirship,  be  decided  by  the 
lex  loci  status,  they  may  deem  the  capacity  of  legitimacy 
as  to  that  heirship  as  conclusively  established  by  the  law 
of  the  birth  and  domicil  of  the  party.  The  one  doctrine  is 
certainly  not  necessarily  inconsistent  with  the  other  ^. 

1  Bouhier,  Cout.  de  Bourg.  ch.  24,  §  I2i,  p.  481. 

«  Ante,  §  93  d;  1  Boullenois,  Obscrv.  4,  pp.  G2,  63 ;  Id.  Obs.  6,  pp.  129, 
130,  134  to  137. 

3  1  Boullenois,  Observ.  4,  pp.  62,  63 ;  Ante,  §  93  d. 

♦  1  Boullenois,  Observ.  4,  p.  63. 

5  See  Burgundus,  Tract.  1,  n.  8,  10,  25,  26;  Cliristina?us,  Vol.  2,  Lib.  1, 
Decis.  56;  Stockmann.  Decis.  125,  n.  10;  Livermore,  Dissert.  §  47,  p.  50; 
Id.  §  106,  p.  81;  Ante,  §  93  rf. 

^  John  Voct  seems  to  have  understood,  that  those  jurists  who  hold  that 
legitimacy  by  the  law  of  domicil  extended  the  same  capacity  everywhere, 
gave  the  effect  to  it  here  supposed.  J.  Voet,  ad  Pand.  Lib.  1,  tit.  4,  n.  7, 
p.  40. 
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§  93  /.  Paul  Voet  and  John  Voet  are,  as  far  as  my 
researches  have  gone,  the  only  jurists  who  contend  that  the 
law  of  legitimacy  of  the  domicil  of  the  party,  although  a 
a  personal  statute,  is  exclusively,  like  all  other  personal 
statutes,  confined  to  the  territory,  and  has  no  operation, 
directly  or  indirectly,  beyond  it.  Verius  est  (says  John 
Voet)  personalia,  non  magis  quam  realia,  territorium  statur 
entis  posse  excedere,  sive  direct o,  sive  per  consequentiam ; 
and  he  goes  on  (as  we  have  seen  ^)  to  deny,  that  a  bastard 
who  is  legitimated  by  the  law  of  his  domicil,  can  inherit 
by  succession  property  situate  in  another  country  where 
no  such  legitimation  would  take  place.  Paul  Voet  holds 
the  same  opinion.  Quid  autem  statuendum  erit  de  legiiimato 
in  uno  territorio;  censebitur,  ne,  ratione  bonorum  alibi  jacen- 
iium,  ubi  legitimatus,  non  erat  statutum  vires  suos  exercere; 
vely  an  ilia  qualitas  seu  habilitas,  eum  ubiqtie  locorum  comh 
tabitur,  quoad  effectum  consequendce  dignitatis,  vel  succedendi 
ab  iritestato?  Respondeo,  etsi  per  legitimationem  habilitelur 
persona,  ut  velint  D.  D.,  qualitatem  earn  comitari  ubique 
locorum,  etiam  ex  comitate  id  servari  possit;  quia  tamen 
potissimum  ilia  legitimatio  Jit  ad  effectum  vel  honoris  vel  Ae- 
reditatis  consequendce ;  in  quam  nihil  juris  habet  is,  quia  in 
suo  territorio  legitimavit;  existimarem  illam  legitimationem 
ad  honores  subeundos  et  hereditatem  extra  territorium  capi- 
endam  non  svfficere^. 

§  93  m.  The  weight  of  foreign  authority  would  there- 
fore, on  the  whole,  seem  decidedly  to  preponderate  in 
favour  of  the  rule,  that  an  illegitimate  person,  who  by  the 
subsequent  marriage  of  his  parents  becomes  legitimated  as 
heir  by  the  law  of  his  domicil,  ought  to  be  deemed  such  as 
to  the  inheritance  of  land  in  all  other  countries,  at  least, 
where  it  is  not  expressly  prohibited  by  the  terms  of  the 
local  law  that  such  a  person  born  before  marriage  should 


1  Ante,  §  54  a;  Liverm.  Dissert.  §  51,  52,  p.  54. 
a  Paul  Voet,  De  Statut.  §  4,  ch.  3,  §  15,  p.  156,  (edit.  1661);  Liverm. 
Dissert.  §  51,  52,  p.  54. 


) 
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was  clearly  legitimate,  and  must  be  held  so  everywhere. 
But  he  insisted  that  the  question  was  not,  whether  the 
claimant  was  legitimate  or  not ;  but  whether  he  was  heir  in 
England ;  that  he  might  be  legitimate  and  yet  might  not 
be  heir.  By  the  law  of  England  no  person  could  inherit 
lands  there  unless  he  was  born  within  lawful  wedlock. 
This  was  so  expressly  affirmed  by  the  Statute  of  Merton, 
which  declared,  that  "  he  is  a  bastard  that  is  born  before 
the  marriage  of  his  parents."  In  order,  therefore,  to  see 
whether  tlie  claimant  was  entitled,  it  was  not  sufficient  to 
ascertain  whether  he  was  legitimate ;  but  also  to  ascertain 
whether  he  was  born  in  lawful  wedlock ;  for  that  circum- 
stance is  essential  to  heirship  in  England.  Lord  Coke  has, 
indeed,  said :  *'  Hceres,  in  the  legal  understanding  of  the 
common  law,  implieth  that  he  is  exjustis  nuptiis  procreatus ; 
for  Hceres  legitimus  est,  quern  nuptice  demomtrantr  But 
his  expression  would  have  been  more  accurate  if,  instead  of 
saying  ex  justis  nuptiis  procreatus,  he  had  said  ex  justis 
nuptiis  natus.  As  to  the  argument  used  for  the  claimant, 
that  he  is  deemed  born  in  lawful  wedlock,  because  by  a 
presumption  of  the  Scottish  law,  a  presumption  juris  et  de 
jure,  there  was  a  marriage  anterior  to  the  procreation,  it  is 
a  mere  fiction  of  that  law;  and  cannot  govern  in  England 
where  the  actual  fact  of  birth  after  marriage  decides  the 
right.  The  cases  alluded  to,  where  illegitimacy  in  the 
place  of  birth  settled  the  question  against  the  heirship  ^ 
are  perfectly  consistent  with  this  doctrine ;  for  both  facts 
must  concur  to  establish  heirship  in  England,  legitimacy, 
and  birth  after  marriage.  In  these  cases  the  first  fact  was 
entirely  wanting,  and  in  the  first  step,  therefore,  in  the 
claimant's  title,  the  ground  sunk  under  him  ^ 


1  Ante,  §  87. 

^  His  Lordship's  opinion  deserves  here  to  be  cited  at  large  :  **  As  to  the 
first  of  these  questions,  I  believe  I  express  the  opinion  of  the  Judges,  when 
I  say,  in  the  well-cousidered  language  of  Lord  Stowell,  in  the  case  of  Dal- 
ryraple  v,  Dalrymple,  '  The  cause  being  entertained  in  an  English  court, 
must  be  adjudicated  according  to  the  principle  of  the  English  law  applicable 
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admitted  the  validity  of  the  marriage,  and  the  status  of 
legitimacy  of  the  claimant.     But  it  was  said  that  the  ques- 


law,  the  law  of  the  country  where  the  contract  of  marriage  was  made ;  there 
the  comity  stops.  When  her  character  of  widow  shall  have  been  fixed  ac- 
cording to  these  foreign  rules,  the  law  of  England  comes  into  action ;  and, 
proceeding  inexorably  by  its  own  provisions  and  regulations,  decides  what 
are  the  interests  in  the  English  land  which  her  character  of  widow  has  con- 
ferred upon  her.  It  inquires,  what  are  the  rules  which  attach  upon  the 
particular  land  in  favour  of  a  widow.  If,  upon  that  inquiry,  it  appears  that 
the  land  is  subject  to  the  common  law,  it  will  give  her  a  third ;  if  it  appears 
to  be  gavelkind,  one  half  while  she  remains  casta  et  sola.  If  the  land  be 
customary  land  of  any  manor,  the  custom  must  be  looked  into  ;  and  she  can 
have  only  what  that  custom  shall  bestow,  however  strange  and  capricioas 
that  custom  may  be.  The  distinction  to  which  I  am  directing  your  Lord- 
ships' attention,  is  very  familiar  to  foreign  jurists,  and  is  noticed  by  them  as 
the  difference  between  real  and  personal  status ;  the  last  being  those  which 
respect  the  person  and  follow  it  everywhere ;  the  first  being  those  which 
are  connected  with  the  land  and  adhere  to  it,  and  are  as  immovable  as  the 
subject  to  which  they  are  applied.  My  Lords,  it  appears  to  us,  that  the 
answer  to  the  question  which  your  Lordships  have  put,  must  be  founded 
upon  this  distinction :  while  we  assume  tliat  B.  is  tlic  eldest  legitimate 
son  of  his  father,  in  England  as  well  as  in  Scotland,  we  think  that  we  have 
also  to  consider  whether  that  status,  that  character,  entitles  him  to  the  land 
in  dispute  as  the  heir  of  that  father  ;  and  we  think  that  this  question,  inas- 
much as  it  regards  real  property  situated  in  England,  must  be  decided  ac- 
cording to  those  rules  which  govern  the  descent  of  real  property  in  that 
country,  without  the  least  regard  to  the  rules  which  govern  the  descent  of 
real  property  in  Scotland.  We  have  therefore  considered,  whether,  by  the 
law  of  England,  a  man  is  the  heir  of  English  land  merely  because  he  is  the 
eldest  legitimate  son  of  his  father.  We  are  of  opinion  that  these  circum- 
stances are  not  sufficient  of  themselves,  but  that  we  must  look  further,  and 
ascertain  whether  he  was  born  within  the  state  of  lawful  matrimony;  be- 
cause by  the  law  of  England  that  circumstance  is  essential  to  heirship;  and 
that  this  is  a  rule  not  of  a  personal  nature,  but  of  that  class  which,  if  I  may 
use  the  expression,  is  sown  in  the  land,  springs  out  of  it,  and  cannot,  ac- 
cording to  the  law  of  England,  be  abrogated  or  destroyed  by  any  foreign 
rule  or  law  whatsoever.  It  is  this  circumstance  which,  in  my  judgment, 
dictates  the  answer  we  must  give  to  your  Lordships'  question,  viz.  that 
in  selecting  the  heir  for  English  inheritance,  we  must  inquire  only  who  is 
that  heir  by  the  local  law.  It  has  appeared  to  us,  that  the  vice  of  the 
appellant's  argument  consists  in  treating  the  question  of  who  shall  be  heir 
to  English  land,  as  a  question  of  personal  status.  So  it  is,  no  doubt,  up  to 
a  certain  point;  but  beyond  that  point  becomes  a  question  to  be  decided 
entirely  by  the  local  rules  relating  to  real  property  in  the  realm  of  England. 
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eldest  legitimate  son.     Now  the  claimant  answered  to  this 
very  character.     He  was  the  eldest  son,  and  he  was  legiti- 


honouT  and  all  the  real  property  of  the  realm ;  which  rule,  when  proposed 
directly  and  positively  to  the  legislature,  they  directly  and  positively  nega- 
tived and  refused :  a  refusal  that  in  England  has  obtained  the  approbation  of 
every  succeeding  age.     Again,  my  Lords,  it  is  said  that  two  cases  have  been 
decided  in  this  House  which  are  nearly  in  point,  and  will  prove  that  the 
claim  of  B.  should  be  supported.     These  cases  are  the  cases  of  Shedden  v. 
Patrick,  and  the  case  of  Lord  Strathmore.     These  two  cases  are  alike  in 
principle,  and  establish  the  same  proposition.     In  the  one  case  the  parents 
lived  in  a  state  of  concubinage  in  America,  aud  in  the  other  in  England.  In 
both  children  were  bom  to  them.     Afterwards,  the  parties  married  in  their 
respective  countries ;  by  force  of  their  marriages  the  American  issue  clumed 
Scottish  land,  and  the  English  issue  claimed  Scottish  honours:  in  both  your 
Lordships  decided  against  the  claimants.     Now,  it  is  said,  these  authorities 
are  exactly  the  converse  of  the  present  case.     They  establish  the  principle, 
that  the  courts  of  the  country  where  the  lands  lie,  in  a  question  respecting 
the  heirship  to  these  lands  or  honours,  inform  themselves  whether  the 
claimant  is  heir,  not  by  the  law  of  the  country  where  the  lands  lie,  but  in 
the  country  of  the  domicil  where  the  marriage  of  the  parents  was  contracted ; 
and  if  he  is  not  heir  by  that  foreign  law,  his  claim  is  rejected ;  from  which 
they  deduce  this  consequence,  that  if  he  is  heir  his  claim  should  be  sustained. 
This  argument  presents  itself  in  a  very  plausible  shape,  and  was  pressed  at 
the  bar,  as  it  seemed  to  me,  with  striking  ingenuity  and  force.     But  if  I 
have  had  the  good  fortune  sufficiently  to  explain  the  principles  which  have 
conducted  my  learned  brothers  and  myself  to  the  opinion  I  have  stated,  yoo 
will  soon  perceive  that  these  principles  afford  a  conclusive  answer  to  it. 
The  first  step  to  be  taken  in  every  case  of  this  kind,  as  I  have  already  ex- 
plained, is  to  inquire  into  the  status  of  the  claimant.  The  status,  it  is  argued, 
is  to  be  determined  by  the  law  of  the  foreign  country ;   with  this  the  lex  rel 
sitae  does  not  intermeddle,  and  intermeddles  no  more  when  that  foreign  law 
establishes  the  claimant*s  bastardy  than  when  it  proves  his  legitimacy.      In 
both  the  cases  the  claimants  were  bastards ;  the  laws  of  their  own  country, 
the  laws  of  their  domicil,  the  laws  of  the  spot  where  the  matrimonial  con- 
tract was  entered  into,  declared  them  to  be  illegitimate :  the  law  which,  by 
the  acknowledged  principles,  ascertained  their  personal  status,  fixed  upon 
these  persons  a  character  of  illegitimacy  fatal  to  their  claims:  on  the  first 
step  the  ground  sunk  under  them,  and  it  became  impossible  for  them  to  ad- 
vance.    It  is  obvious,  that  if,  in  the  cases  to  which  I  am  now  referring,  the 
claimants  had  been  declared  heirs  by  the  Scottish  law,  the  Scottish  law  ad- 
mitting of  no  heirship  without  legitimacy,  must  have  been  called  in  aid  to 
bestow  upon  them  that  personal  character  of  legitimacy  refused  to  them  by 
their  own  law;  in  other  words,  a  law  foreign  to  their  birth,  to  their  domicil, 
and  to  the  marriage  of  their  parents,  would  have  been  held  to  bestow  npoo 
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mate.  In  truths  legitimate  son  means  lawful  son^  and  the 
rule  of  inheritance  is^  that  the  eldest  lawful  son  shall  suc- 
ceed the  father.  But  lawful  or  not  depends  upon  the  law 
which  is  to  govern ;  and  no  other  definition  can  be  given 
of  what  is  lawful  than  this,  that  he  is  the  lawful  son  whom 
the  law  declares  such.  What  law  ?  There  are  two,  it  is 
said,  in  this  case :  the  law  of  the  place  of  the  party's  birth 
and  of  his  parents'  marriage,  and  the  law  of  the  place 
where  the  land  lies.  Then  which  law  is  to  prevail  ?  The 
law  of  the  birth-place.  Any  other  rule  would  involve  great 
inconvenience,  and  be  inconsistent  with  principle ;  for  then 
a  man  would  be  legitimate  in  one  place,  and  illegitimate  in 
another ;  legitimate  as  to  personal  property,  and  illegitimate 
as  to  real  property  in  the  same  country.  And  this  would 
not  only  affect  him,  but  all  persons  who  after  his  death 
should  claim  through  him ;  even  purchasers  claiming  from 
him  or  them. 

%  93  q.  Then  as  to  the  argument,  that  heir  means  he 
who  is  bom  in  lawful  wedlock,  exjustis  nuptiis.  It  is  true. 
But  what  is  lawful  wedlock?  It  is  that  which  is  so  by  the 
law  of  the  place  of  marriage ;  and  there  is  no  greater  reason 
for  being  bound  by  that  law  as  to  marriage  than  there  is  as 
to  legitimacy,  as  consequent  upon  the  marriage.  Why  may 
not  the  Court  look  behind  the  marriage,  and  ascertain  whe- 
ther the  parties  were  competent  to  marry  by  the  law  of 
England  ?  It  is  not  correct  to  say,  that  the  law  of  the 
place  of  marriage  governs,  as  to  that  alone :  it  must  govern 
as  to  all  the  effects  consequent  thereon.  So  it  was  held  by 
Huberus.     So  it  was  held  in  the  cases  of  Crawford  v.  Pa- 


them  their  personal  status  and  character, — a  decision  certainly  contrary  to 
Ibe  acknowledged  principles  upon  this  subject.  The  character  of  illegitimacy 
attached  to  the  persons  of  the  English  and  American  claimants  by  their  own 
law,  accompanied  them  everywhere,  and  would  prevent  their  being  receiveil 
aa  heira  anywhere  within  the  limits  of  the  Christian  world.  This  view,  in 
our  judgment,  renders  these  decisions  entirely  consistent  with  the  principles 
I  have  unfolded,  and  prevents  our  considering  them  as  objections  to  the 
opinion  I  entertain,  that  B.  is  not  entitled  to  the  property  in  question  as  the 
heir  of  A."     BirthwhUtle  r.  VardUl,  9  Bligh,  R.  45  to  53. 
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trick,  and  Strathmore  v.  Bowes,  already  alluded  to  \  In 
Scotland  the  child  born  before  the  marriage  ceremony 
has  been  performed,  is  legitimate,  not  because  of  the  sub- 
sequent act  of  his  parents ;  but  because  he  is  considered 
as  born  in  lawful  wedlock.  The  marriage  is  held  to  have 
preceded  his  birth,  and  so  he  is  deemed  non  legitimatus,  sed 
legitimes  ab  initio.  This  is  not  a  mere  refinement  or  fic- 
tion ;  because  in  Scotland  marriage  is  a  consentient  con- 
tract ;  and  such  consent  and  marriage  before  the  birth  are 
deemed  to  be  evidenced  by  the  subsequent  open  ceremony 
and  celebration  of  the  marriage.  This  is  no  more  a  fiction, 
than  the  English  law  as  to  this  very  point.  If  in  England  a 
child  is  born  the  day  after  the  marriage,  he  is  deemed  legi- 
timate, although  procreated  long  before.  The  law  will  not 
inquire  into  the  fact. 

§  93  r.  As  to  the  statute  of  Merton,  it  has  no  bearing 
on  the  subject.  That  statute  applies  only  to  children  bom 
in  England.  It  is  no  authority  for  saying,  that  he  only  can 
inherit  English  lands,  whom  that  statute  declares  legiti- 
mate. That  statute  can  in  no  just  sense  apply  to  persons 
born  out  of  England.  Their  status,  as  to  legitimacy,  de- 
pends not  on  that  statute ;  but  on  the  laws  of  the  country 
of  their  birth.  He  is  legitimate,  whom  the  law  of  his  birth 
declares  to  be  so.  He  is  lawful  heir,  whom  the  law  of  his 
birth  declares  to  be  born  in  lawful  wedlock.  We  are  ne- 
cessarily driven  to  this  conclusion  ;  and  we  must  resort  to 
the  foreign  law  to  solve  all  such  questions.  If  it  is  said, 
that  he  is  the  lawful  heir  in  England  who  is  the  eldest  son 
bom  within  lawful  wedlock,  it  is  but  changing  the  position 
of  the  point;  for  we  may  just  as  well  say,  that  he  who  is  the 
eldest  son  born  in  lawful  wedlock,  (and  so  the  claimant  is,) 
is  the  lawful  heir  in  England.  The  real  point  of  difficulty 
was  not  met  nor  considered  by  the  learned  Judges.  The 
very  question  was,  whether  the  law  of  England  did  not  take 
the  rule,  as  to  legitimacy,  the  eldest  son  born  within  lawful 

1  Ante,  5  87. 
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$  93  s.  Another  question   also  has  arisen  in  England  ^ 
whether  a  child  born  before  marriage  in  one  country,  cj 


he  has  the  residue.     So,  in  like  manner,  all  who  claim  through  him  mu^t 
haye  their  rights  determined  hy  the  same  vague  and  uncertain  canon;  a  ci^<. 
cumstance  which  I  nowhere  find  adverted  to  helow.     All  the  learned  Judges 
proceed  upon  the  case  heing  one  of  an  inheritance  claimed  by  the  party  hincm* 
self.      But  what  if  he  were  dead  years  ago,  and  another  claimed  an  estate  In 
England,  to  which  he  (the  alleged  bastard)  never  had  been,  and  never  could 
have  been  entitled :  an  estate,  for  example,  descending  from  a  collateral,  wIh) 
took  it  by  purchase  after  the  death  of  the  alleged  bastard  ?     Then  the  pedi- 
gree of  the  claimant  must  be  made  out  through  legitimate  persons;  and  tht 
question  of  legitimacy  is  raised  as  to  one,  who  is  not  himself  claiming  any 
land;  who  never  did  or  could  claim  any  land;  and  it  is  not  raised  in  respect 
of  any  right  in  him  to  inherit ;  any  right  to  be  called  the  heir  to  any  land. 
I  apprehend  this  shews  strongly  the  necessity  of  taking  another  view  thn 
the  learned  Judges  seemed  to  have  deemed  sufficient  for  getting  over  the  dif- 
ficulty of  the  case;  and  of  admitting  that  there  is  a  status  of  legitimacy  which 
is  personal,  and,  travelling  about  with  the  individual,  must  be  determined  by 
the  law  of  his  country.     In  the  argument  for  the  judgment  below,  it  is 
thought  enough  to  say,  that  heir  means  he  who  is  born  in  lawful  wedlock- 
ex  justis  nuptiis.     Then  what  is  lawful  wedlock?     Is  there  any  greater 
reason  for  being  bound  by  the  law  of  the  country  where  the  marriage  contnct 
was  made,  in  deciding  whether  or  not  the  wedlock  was  lawful,  than  ther«  is 
for  being  governed  in  ascertaining  the  legitimacy  of  the  issue  of  the  marriage 
by  the  law  of  the  country  where  that  issue  was  born,  more  especially  when  it 
was  also  the  country  where  the  marriage  was  had  ?     But  can  the  Court  stop 
short,  according  to  its  own  principle,  at  the  mere  fact  of  the  marriage  being 
according  to  the  lex  loci  contractiis  ?     Do  not  the  principles  on  which  their 
decision  proceeds  demand  this  further  inquiry — ^^Vere  the  parties  able  to 
marry  by  the  lex  loci  rei  sits?  and  thus  a  door  is  opened  to  the  further  ex- 
amination of  how  far  a  preceding  divorce  of  one  of  the  parties  was  sufficient 
to  dissolve  a  previous  English  marriage.     All  such  difficulties  are  got  rid  of 
by  holding  the  lex  loci  contractiis  et  nativitatis  as  governing  the  validity 
of  the  contract  and  legiiimacy  of  its  issue ;  hut  they  are  not  to  be  got  over  in 
this  way  by  any  argument  which  does  not  with  equal  force  apply  to  holding 
that  the  legitimacy  of  the  issue  is  a  question  equally  to  be  governed  by  the 
lex  loci  contractiis  and  the  law  of  the  birth-place.     Nor  is  it  correct  to  say, 
as  the  Judges  below  assumed,  that  the  lex  loci  only  influences  the  validity 
of  the  contract,  and  extends  not  to  its  effects.     The  highest  authorities  have 
held  expressly  the  reverse.     Huber,  in  the  Treatise  De  Conflictu  Legum, 
which  forms  part  of  his  larger  work,  and  is  constantly  cited  as  the  greatest 
authority  on  this  question,  says,  *  Non  solum  ipsi  contractus  ipsa&que  nuptie 
certis  locis  rite  celebratae  ubique  pro  justis  et  validis  habentur,  sed  etiam  jura 
et  cffectus  contractum  nuptiarumque  in  iis  locis  recepta  ubique  vim  soam  ob- 
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riage  of  his  parents  in  another  country,  by  whose  laws  such 
subsequent  marriage  would  legitimate  him,  become  legiti- 


held  to  have  been  a  consent  and  a  marriage;  the  ceremony  is  only  held  at 
evidence  of  that  previous  consent  and  contract.  So  much  is  this  the  case, 
that,  if  either  party  was  married  to  another  at  the  time  of  the  child's  birth,  or 
during  the  interval  between  that  birth  and  the  ceremony,  no  legitimation 
takes  place;  because  no  room  exists  for  the  presumption  of  law,  that  the  con- 
sent or  marriage  took  place  before  the  birth.  All  this  is  certain  and  dear; 
but  the  learned  Judges  in  the  Court  below  appear  not  to  have  taken  it  into 
their  consideration.  The  judgment  is  rested  entirely  upon  the  statute  of 
Merton,  and  it  is  contended,  that,  by  that  famous  Act,  he  is  declared  a  bas- 
tard who  is  born  before  the  marriage  of  his  parents :  no  doubt,  so  he  is  in 
England;  and  no  doubt  bastardy,  the  status  of  bastardy,  is  what  the  English 
law  is  there  dealing  with.  But  is  this  an  authority  for  saying  that  he  only 
shall  inherit  English  lands  whom  that  statute  declares  legitimate?  It  is 
said,  that  the  lex  loci  rei  sitae  must  govern  the  succession  to  real  estate ;  un- 
doubtedly it  must ;  and  if  that  law  gives  it  in  Kent  to  all  the  sons,  and  in 
Brentford  to  the  youngest,  and  elsewhere  to  the  eldest,  these  several  sons  are 
the  heirs  in  those  several  places.  But  when  it  is  said  the  lawful  issue  shall 
take,  I  agree:  I  too  say  only  the  legitimate  son  or  sons  shall  inherit;  hot 
to  find  who  are  the  legitimate  sons,  I  must  ask  the  law  of  the  birth-place, 
which  fixes  the  status  of  legitimacy;  of  the  personal  quality,  according  to 
Huber,  that  travels  round  everywhere  with  the  party.  But  the  argument  as- 
sumes a  narrower  and  apparently  closer  form  still;  for  it  is  said  that  the  sta- 
tute declares  those  only  inheritable,  who  are  born  in  marriage,  and  that  Lord 
Coke  accordingly  defines  the  heir  to  be  him  who  is  ex  justis  nuptiis  pro- 
creatus.  There  is  in  this,  however,  a  great  fallacy:  *Born  in  marriage'  or 
not ;  *  ex  justis  nuptiis  procreatus '  or  not ;  is  to  be  determined  by  some 
law  or  other;  it  is  not  a  question  that  answers  itself  and  in  one  way  only. 
Then  what  law  shall  determine  ?  Certainly  either  the  law  of  the  country 
where  the  party  was  born,  or  where  the  marriage  was  had;  the  law  either  of 
the  country  where  the  nuptiae  were  had,  or  where  the  procreatio  took  place. 
A  question  might  arise  where  the  events  happened  in  different  countries;  it 
might  then  be  doubted  which  law  should  govern ;  which  should  be  resorted 
to  for  an  answer  to  the  question.  But  where  both  events  happened  in  the 
same  country,  as  here,  there  seems  no  doubt  at  all  in  the  matter.  Now  the 
law  of  the  country  where  both  the  marriage  and  the  birth  took  place,  declares 
that  the  party  was  born  in  lawful  wedlock ;  that  he  was  ex  justis  nuptiis 
procreatus  ;  and  wholly  denies  that  he  was  born  before  marriage,  or  out  of 
wedlock.  But  it  is  said  that  this  is  a  fiction,  and  that  our  law  cannot  import 
the  fictions  of  a  foreign  system,  though  its  principles  we  are  allowed  to  im- 
port. This  distinction  I  do  not  profess  to  comprehend ;  what  is  a  fiction 
but  a  principle  ?  It  is  only  one  particular  view  which  the  law  takes,  and  one 
doctrine  which  it  lays  down.     Suppose  a  Scotch  Court  were  to  deny  the  le- 
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llllte^  SO  as  to  inherit  lands  in  the  latter  country.     It  has 
been  held  by  the  House  of  Lords^  that  the  mere  fact  of 


gitimacy  of  a  child,  who  was  born  on  the  day  after  his  parents  married  in 
England,  sbonld  we  not  say  that  a  gross  absurdity  was  committed  ?  Should 
we  not  say  the  child  was  born  in  lawful  wedlock,  and  hold  the  doctrine  ab- 
surd ubich  should  question  his  being  lawfully  begotten  ?  Nay,  suppose  a 
gift,  in  the  usoal  terms,  to  the  heirs  of  the  body  lawfully  begotten;  we  should 
kt  the  child  bom  the  day  after  marriage  take  under  such  a  gift,  although  it 
was  clearly  not  lawfully  begotten  in  point  of  fact.  This  is  a  fiction  exactly 
analogous  to  the  Scotch  fiction.  The  Scotch  law  presumes,  against  the  fact, 
the  marriage  to  have  been  had  before  the  birth  of  the  child ;  our  law  pre- 
Bomes,  agunst  the  fact,  the  marriage  to  have  been  had  before  the  cohabitation 
<tf  the  parents.  The  fiction,  or  rather  presumption,  is  parcel  of  the  legal 
principle  in  both,  and  there  can  be  no  reason  for  importing  the  residue  of 
the  doctrine,  and  rejecting  the  presumption;  there  can  be  no  reason  for 
importing  the  English  law  presumption  into  Scotland,  which  does  not  justify 
and  require  ns  to  import  the  Scotch  law  presumption  into  England.  It  must 
be  recollected,  too,  that  the  special  verdict  finds  as  a  fact  the  legitimacy  of 
the  party,  and  not  his  legitimation;  it  finds  as  a  fact  that  he  is  legitimate; 
that  is  to  say,  lawfully  born.  Now  we  know  this  to  mean,  by  the  Scotch 
law,  born  in  lawful  wedlock;  but  the  finding  in  the  verdict  is  sufficient;  for 
legitimate,  as  contradistinguished  from  legitimated,  means  born  in  lawful 
wedlock,  and  can  mean  nothing  else.  So  in  the  civil  law,  from  whence  this 
doctrine  is  wholly  taken,  both  in  Scotland  and  Holland,  and  other  countries, 
the  child  is  legitimus,  notlegitimatus;  as  in  the  same  system  of  jurisprudence, 
liber  is  a  free  man;  libcrtinus,  one  of  the  condition  of  a  freed  man ;  ingenuus, 
one  free  born.  If  any  person  were  found  to  be  ingenuus  by  an  inquisition, 
we  should  contend  that  he  never  had  been  a  slave,  though  a  finding  of  liber 
might  leave  it  equivocal.  In  like  manner,  and  by  parity  of  reason,  a  person 
being  found  legitimate,  or  legitimus,  and  not  legitimated  or  Icgitimatus,  ex- 
cludes the  supposition  of  his  ever  having  been  a  bastard,  and  shews  him  to 
be  lawfully  bom  and  begotten.  Suppose  a  Scotch  estate  devolved  to  one 
bom  before  marriage,  as  it  might  by  devise  (or  rather  Scotch  conveyance  in 
the  nature  of  devise)  to  the  first  son  of  A.,  I  apprehend  that  A.  marrying  the 
mother  the  day  after  the  devisor's  death,  the  estate  would  be  vested  in  the 
son,  because  he  would  become  legitimate,  though  born  before  the  death.  But 
it  is  unnecessary  to  argue  this,  though  it  illustrates  the  principle ;  the  fact 
found  is,  that  the  lessor  of  the  plaintiff  was  horn  in  Scotland  legitimate,  or  in 
lawful  wedlock.  The  cases  of  Crawford  v,  Patrick  and  Strathmore  v,  Bowes 
have  been  already  referred  to,  but  they  require  another  remark.  They  were 
decided  in  this  House  by  appeal,  it  is  true,  from  Scotland,  and  respecting  the 
Scotch  real  estate;  but  still  by  this  House,  and  upon  general  principles  of 
law.  Those  cases  were  the  precise  converse  of  this:  they  decided  the  bas- 
tardy of  parties,  and  on  the  distinct  ground,  that,  as  Lord  Redesdale  said. 
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marriage  in  such  country,  where  there  was  no  change  of 
the  domicil  of  the  parents,  would  not  give  him  such  a  capa- 


tbey  were  *  bastard  by  tbe  law  of  their  birth-place,  and  therefore  bastard  ii 
Scotland,  where  the  rights  claimed  respected  real  estate.*  It  is  not  more  the 
rule  of  the  English  law,  that  children  born  out  of  wedlock  shall  not  inherit, 
though  their  parents  intermarry,  than  it  is  the  rule  of  the  Scotch  law  that 
such  children  shall  inherit  if  their  parents  do  intermarry.  It  is  not  more 
alien  to  the  English  law  to  adopt  the  fiction,  that  such  children  are  bom  in 
wedlock,  than  it  is  alien  to  the  Scotch  law  to  exclude  this  principle.  The 
English  rule  being  statutory  can  make  no  difference.  A  fixed  and  known 
principle  of  common  law  has  exactly  the  same  force  with  statutory  provision. 
How  then  can  the  opposite  principle  be  adopted  in  two  cases  identically  the 
same?  The  Court  below  says,  that  the  English  law  gives  not  an  estate  to 
the  bastard  eigne,  and  that  it  treats  him  as  bastard,  although  by  the  law  of 
his  birth-place  he  was  legitimate.  The  Scotch  law  gives  the  estate  to  the 
bastard  etgne,  regarding  him  as  legitimate,  and  this  House  adjudged  that  he 
should  not  take  that  estate  only  because  he  was  illegitimate  by  the  law  of  his 
birth-place.  Your  Lordships  decided,  that  the  lex  loci  rei  sitse  should  not 
be  regarded  when  it  differed  from  the  lex  loci  contractus  et  nativitatis;  yoo 
decided  that,  when  the  former  law  declared  for  legitimacy,  it  should  yield  to 
the  latter,  which  declared  for  bastardy.  How  can  you  be  called  upon  here  to 
decide  that  the  lex  loci  rei  sitae  shall  not  overrule  the  other  law,  and  that 
again  in  favour  of  bastardy  ?  I  profess  my  inability  to  understand  how  these 
two  decisions  of  the  same  question  can  in  any  way  stand  together ;  nor  am  I 
able  to  perceive  that  the  least  attention  was  paid  by  the  Court  below  to  those 
important  decisions  of  your  Lordships.  I  perceive  that  the  whole  argument 
in  that  Court  turned  upon  a  question  not  in  dispute  here.  The  learned  Judges 
suppose  that  they  decide  the  question  when  they  prove  that  the  English  law 
is  to  govern  the  case,  because  the  question  relates  to  real  property  situated  in 
England.  Now  undeniably  the  English  law  is  to  govern  the  case  in  one 
sense;  the  eldest  lawful  son  is  to  succeed;  but  who  that  son  is  must  be  de- 
termined by  the  law  of  his  birth-place,  and  by  the  fact  found,  that^  under  that 
law,  the  lessor  of  the  plaintiff  is  eldest  lawful  son.  Nay,  even  if  we  take  the 
English  law  to  be,  that  lawful  son  or  heir  is  he  who  was  born  in  wedlock,  then 
we  have  here  the  fact  found,  and  found  as  a  fact,  that  in  the  country  where  he 
was  born  the  party  was  born  in  wedlock.  No  one,  it  must  be  alwaya  borne 
in  mind,  pretends  to  say  that  the  English  law  can  in  any  way  dispose  of  the 
whole  question.  Admitting  that  the  rule  ted  from  Lord  Coke  in  reference 
to  the  statute  of  Merton  is  to  govern  us,  hseres  qui  ex  justis  nuptiis  procrea- 
tus  est,  no  one  contends  that  tbe  question,  what  are  justas  nuptiae,  can  be 
determined  otherwise  than  by  a  reference  to  the  lex  loci  contractus,  or,  it  may 
be,  loci  nativitatis.  To  that  foreign  law,  then,  we  must  resort;  and  the  only 
question  is,  at  what  period  of  our  inquiry  this  recourse  shall  be  had?  No 
more  needs  be  said  to  shew  how  very  far  from  decisive  of  the  present  quea- 
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city  to  inherit  land,  and  that  the  stain  of  illegitimacy  by 
his  birth  was  not  wiped  away  by  such  a  marriage  \     And 


tion  that  position  it,  which  alone  is  argued  or  defended  by  the  learned  Jadges, 
namely,  that  the  law  of  England  roust  govern.  It  does  govern;  but  with  the 
aid,  through  the  ministry  of  the  foreign  law.  The  reference  made  to  the 
dictum  of  the  Master  of  the  Rolls,  in  Brodie  v,  Barry,  (2  Ves.  &  Bea. 
p.  127i)  does  not  touch  the  case.  All  that  his  Honor  there  said  was,  that 
questions  on  real  rights  must  follow  the  law  of  the  country  where  the 
land  lies.  This  is  not  denied;  nor  was  it  denied  by  this  House  when  it  re- 
fused to  consider  W.  Sheddon,  or  J.  Bowes,  as  legitimate  in  respect  to  Scotch 
estates,  although  the  law  of  Scotland,  where  those  estates  lay,  held  them  both 
to  be  so;  or  rather  would  so  have  held,  had  they  been  born  in  Scotland.  But 
while  this  House  and  the  Court  of  Session  admitted  that  the  Scotch  law 
must  decide,  they  also  held,  that  the  Scotch  law  refused  estate  to  bastards, 
and  that  it  regarded  one  as  a  bastard  who  was  so  by  the  law  of  his  birth- 
place. That  was  the  same  case  in  principle  with  this  in  every  material  re- 
spect. It  is  not  easy  in  snch  a  question,  a  question  raised  on  the  conflictus 
legnm,  to  omit  all  considerations  of  convenience ;  inasmuch  as  it  is  principally 
on  Tiews  of  convenience  that  the  whole  doctrine  of  what  is  generally  called 
comitas  tarns.  One  should  say  that  nothing  can  be  more  pregnant  with  in- 
conTenience;  nay,  that  nothing  can  lead  to  consequences  more  strange  in  state- 
ment, than  a  doctrine  which  sets  out  with  assuming  legitimacy  to  be  not  a 
personal  status,  but  a  relation  to  the  several  countries  in  which  rights  are 
claimed,  and  indeed  to  the  nature  of  different  rights.  That  a  man  may  be 
bastard  in  one  country  and  legitimate  in  another,  seems  of  itself  a  strong  posi- 
tion to  affirm ;  but  more  staggering  when  it  is  followed  up  by  this  other,  that 
in  one  and  the  same  country  he  is  to  be  regarded  as  bastard  when  he  comes 
into  one  court  to  claim  an  estate  in  land,  and  legitimate  when  he  resorts  to 
another  to  obtain  personal  succession;  nay,  that  the  same  Court  of  Equity 
(when  the  real  estate  happens  to  be  impressed  with  a  trust)  must  view  him 
as  both  bastard  and  legitimate,  in  respect  of  a  succession  to  the  same  intes- 
tate. Further  still,  should  he  happen  to  be  next  of  kin  to  his  uncle  who  had 
a  mortgage  upon  the  estate,  he  must  be  denied  his  succession  to  the  land  of 
the  mortgagor  in  his  quality  of  bastard,  and  be  allowed  to  come  in  as  an  in- 
cumbrancer upon  the  selfsame  estate,  in  his  capacity  of  legitimate  son  to  the 
same  mortgagor.  All  this  is  assumed  to  be  the  law  by  the  learned  Judges 
who  have  decided  below,  and  advised  your  Lordships  here.  They  have  not 
assumed,  what  however  they  cannot  deny,  that  it  is  another  consequence  of 
their  doctrine  to  enable  a  descendant  of  this  same  bastard  to  claim  through 
him  as  if  he  were  legitimate,  while  the  alleged  force  of  the  statute  of  Merton, 


>  Monro  v.  Saunders,  6  Bligh,  R.  468 ;  Rose  v.  Ross,  4  Wils.  &  Shaw, 
289.  See  Id.  App.  p.  33  to  89,  where  the  opinions  of  the  Scotch  Judges  are 
also  given  at  large. 
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it  was  intimated,  that,  under  the  like  circumstances,  in  other 
respects,  the  change  of  domicil  of  the  parents  to  the  country 


and  of  Lord  Coke*s  commentary  thereupon,  excludes  him  from  taking  it  him- 
self. In  the  same  country,  in  the  same  Courts,  in  respect  to  the  same  land, 
he  is  both  bastard  and  legitimate ;  bastard  for  the  purpose  of  his  own  succes- 
sion^  legitimate  when  the  succession  of  others  is  concerned.  May  I  be  per- 
mitted most  respectfully  to  express  a  doubt,  whether  or  not  this  question  has 
received  all  the  consideration  which  it  deserves  at  the  hand  of  those  learned 
Judges?  I  know  not  that  it  carries  the  argument  much  further;  but  there 
is  a  proceeding  well  known  to  your  Lordships  sitting  here  as  a  Court  of  gen- 
eral jurisdiction  over  the  whole  United  Kingdom,  though  unknown  to  the 
Courts  of  England;  the  process  of  declarator.  Suppose  a  declarator  of  legi- 
timacy had  been  brought  in  the  Scotch  Courts  by  the  lessor  of  this  plain* 
tiff:  the  judgment  would  have  been,  and  quite  as  a  matter  of  course,  that  he 
was  lawful  son  of  Wm.  Birthwhistle ;  and  the  present  defendant  being  made 
8  party  to  this  suit,  the  judgment  could  be  given  in  evidence  before  the 
Court  where  the  ejectment  now  before  us  was  brought.  I  agree  that  such  a 
judgment  does  not  conclusively  bind;  yet  it  would  place  the  conflict  of  the 
two  laws  in  a  somewhat  stronger  light,  if  the  English  Court  should  pronounce 
him  bastard  whom  the  Scotch  Court,  sitting  in  the  country  of  his  birth,  had 
pronounced  lawful  son.  But  if  both  judgments  were  brought  here  by  appeal 
and  writ  of  error,  as  might  easily  happen,  your  Lordships  would  be  com- 
pelled to  affirm  the  sentence  of  the  Scotch  Court,  and  yet  you  are  now  asked 
to  affirm  the  opposite  judgment  of  the  King's  Bench.  Let  it  be  observed, 
too,  that  all  this  anomaly  is  in  England;  it  begins  and  ends  here;  for  the 
Scotch  Judges  have  decided  in  such  cases  with  perfect  consistency  as  well  as 
entire  uniformity.  Those  learned  persons,  whose  familiarity  with  legal  prin- 
ciple in  its  enlarged  sense,  is  derived  from  a  deep  study  of  the  feudal  and  of 
the  civil  law,  as  well  as  of  the  modern  jurisprudence  of  Scotland,  have  been 
guided  in  all  their  determinations  of  such  questions  by  simple,  rational,  and 
intelligible  principles.  If  a  declarator  of  legitimacy  were  brought  before 
them  by  one  born  in  England  before  marriage,  and  whose  parents  afterwards 
intermarried,  their  sentence  would  be  that  he  was  illegitimate ;  and  even  were 
he  to  claim  a  Scotch  estate,  the  law  would  be  the  same.  This  has  been 
ruled  in  Scotland  in  the  cases  more  than  once  referred  to,  and  affirmed  upon 
appeal  here.  But  you  are  now  advised  to  take  a  different  course  when  the 
same  question  arises  in  another  part  of  the  United  Kingdom.  It  may  be 
observed,  that,  in  referring  to  those  Scotch  cases,  the  learned  Chief  Justice 
says,  without  discussing  them,  that  it  is  satisfactory  to  him  that  the  form  of 
the  proceeding  (a  special  verdict)  was  such  as  to  carry  the  question  before 
the  same  tribunal  which  pronounced  those  decisions.  In  the  advice,  how- 
ever, which  has  been  given  to  this  tribunal  by  the  same  learned  Judges,  I 
do  not  find  that  those  decisions  have  been  much  considered."  Birthwhistle  v. 
Vardill,  9  Bligh,  R.  71  to  86. 
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where  the  marriage  was  celebrated,  would  not  have  given 

any  better  title  to  inherit,  as  the  stain  of  the  illegitimacy 

would  be  indelible  ^   The  converse  case  has  been  decided  in 

France,  where  it  has  been  held,  that,  if  a  child  is  born  in  a 

country  (France)  where  he  would  become  legitimate  by  a 

subsequent  marriage,  he  will  become  legitimate  by  such 

subsequent  marriage,  although  the  marriage  should  take 

jdace  in  a  country  (England)  where  a  different  law  prevails, 

and  where  a  subsequent  marriage  would  not  have  the  effect 

of  rendering  him  legitimate  ^.   The  result  of  these  two  cases 

seems  to  be,  that  the  law  of  the  place  of  birth  of  the  child, 

and  not  the  law  of  the  place  of  the  marriage  of  the  parents, 

is  to  decide  whether  a  subsequent  marriage  will  legitimate 

tbe  child  or  not  \ 

§  93  L  We  have  already  seen,  that  the  same  doctrine 
upon  these  very  points  is  maintained  by  Hertius,  by  Bou- 
hier,  and  by  BouUenois  ^  The  latter  puts  the  very  case 
of  a  child  born  in  England  in  concubinage,  and  whose 
parents  afterwards  become  residents  in  France,  and  there 
intermarry  without  being  naturalized,  and  says  that  the 
child  is  not  legitimated  by  such  subsequent  marriage ;  but 
remains  illegitimate  as  he  was  by  the  law  of  the  country 


1  Monro  p.  Saunders,  6  Bligh,  R.  468  ;  Rose  v.  Ross,  4  Wils.  &  Shaw, 
289;  Id.  App.  p.  33  to  89.  See  1  Barge,  Comment,  on  Col.  and  For.  Law, 
P.  1,  ch.  3,  §  2,  pp.  108,  109,  1 10. 

^  The  case  of  De  Conty,  1668,  cited  by  Lord  Brougham  in  Munro  v, 
Sannders,  6  Bligh,  R.  478,  and  in  Rose  v.  Ross,  4  Wils.  &  Shaw,  R.  299. 
Tbe  same  case  is  reported  in  Merlin,  Quest,  de  Droit,  art.  Legitimation^  §  2, 
note  (1),  p.  151,  (4to.  edit.,)  Paris,  1828,  who  corrects  the  error  into  which 
Boollenoitf  had  fallen  in  stating  the  facts  of  the  same  case.  See  also  1  Burge, 
Comment,  on  Col.  and  For.  Law,  P.  1,  ch.  3,  §  2,  pp.  102, 106,  107.  May 
there  not  be  room  for  a  distinction  in  such  a  case,  as  to  the  state  of  the  party 
or  property  in  the  country  of  his  birth,  and  that  of  the  party  or  the  property  in 
the  cooDtry  of  the  marriage ;  each  country  adhering  to  its  own  laws  in  regard 
to  tbe  property  situate  there? 

'  But  see  the  elaborate  opinions  of  the  Scottish  Judges  on  the  same  ques- 
tions in  Rose  v.  Ross,  4  Wils.  &  Shaw,  App.  p.  33  to  89.  The  House  of 
Lords  reversed  their  judgment. 

«  Ante,  (  98  d,  93 1. 
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of  his  birth.  The  converse  case  of  a  child  born  in  France, 
and  the  parents  subsequently  intermarrying  in  England,  he 
holds  equally  clear,  and  that  thereby  the  child  will  become 
legitimate  K  Boullenois  has,  as  we  have  also  seen,  pushed 
his  doctrine  much  farther ;  farther,  indeed,  than  seems 
consistent  with  any  just  principle,  especially  in  giving  a 
retroactive  effect  to  a  subsequent  naturalization  in  another 
country  ^ 

§  93  u.  Merlin  supports  the  same  general  doctrine,  hold- 
ing, that  it  is  impossible  to  consider  as  legitimate  in  France 
a  natural  child  bom  in  England  of  English  parents,  who 
afterwards  intermarry  in  England  ^  But  that  a  natural 
child  born  in  France  of  French  parents,  who  should  after- 
wards remove  to  England,  and  there  intermarry  without 
being  naturalized,  would,  by  such  subsequent  marriage,  be 
made  legitimate  ^.  In  each  case  he  holds,  that  the  law  of 
the  place  of  the  birth  of  the  child  gives  the  rule  as  to  legi- 
timacy by  a  subsequent  marriage. 

§  93  V.  Merlin  supposes  that  Hertius  holds  a  different 
doctrine,  and  affirms  that  the  law  of  the  place  of  marrii^ 
gives  the  rule  as  to  legitimacy,  and  not  that  of  the  place  of 
the  birth  of  the  child.  I  do  not  so  understand  Hertius. 
To  me,  it  seems  clear  that  Hertius  was  only  contemplating 
the  case  of  a  marriage  and  birth  both  in  England.  In 
Anglia  (says  he)  legitimationi  per  subsequens  matrimonium 
locus  non  est.  Quoestio  est  igitur:  Angiitis,  quern  pater  ante 
legitimum  connubtum  in  Anglia  gentierat,  succedere  possit 
patri  huic  naturali  in  bonis  extra  Anglia  sitis  ?  Affirmatum 
hoc  in  Audit orio  Parisiensi^.  Rectius  negatur,  nisi  lex 
alterius  populi  etiam  illegitimos  ad  successionem  admittat; 


*  Ante,  §  93  (i,  §  93  i;  1  Boullenois,  Observ.  4,  pp.  62,  63. 
^  Ibid.;  Merlin,  in  his  Quest,  de  Droit,  art.  Legitimation,  §  2,  n.  1,  com- 
bats this  doctrine  of  Boullenois. 

3  Merlin,  Quest,  de  Droit,  art.  Legitimation^  %  \,  n.  1. 

4  Ibid.  §  2,  n.  1,  2. 

s  Ante,  §  39  8.     The  case  of  De  Conty  in  1668. 
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neque  etum  lex  ilia  Afiglarum  pvgnat  cum  cequitate  naturali\ 
It  is  highly  probable^  that  Hertius  understood  the  case 
referred  to,  as  BouUeDois  had,  by  mistake,  as  a  case  where 
the  child  was  born  in  England ;  whereas  he  was  born  in 
France'. 

$  94.  These  cases  may  suffice  in  relation  to  the  question 
of  Intimacy  or  illegitimacy.  We  may  now  pass  to  another 
class  of  disabilities  imposed  by  foreign  laws,  in  order  to 
illustrate  the  difficulty  of  maintaining  the  doctrine  as  a 
universal  rule,  obligatory  upon  all  countries,  under  all  cir- 
camstances,  that  the  capacity  or  incapacity  of  a  person  is  to 
be  governed  solely  by  the  laws  of  his  birth  and  domicil ; 
and  that  is  the  class  of  persons  whose  marriages  are  void  or 
voidable  by  reason  of  their  profession.  Thus,  by  the  law 
of  England,  until  after  the  Reformation,  monks  and  nuns 
were  deemed  incapable  of  contracting  marriage,  (as  they 
still  are  in  many  parts  of  the  continent  of  Europe,)  and 
their  contracts  for  this  purpose  were  held  nullities.  The 
marriages  of  priests  are  also  in  some  countries  voidable  in 
law,  as  contrary  to  their  office  at  any  time  during  their 
lives  \  And  to  this  very  day  in  Catholic  countries,  mar- 
riages are  prohibited  to  the  priesthood  and  to  persons  in 
monastic  orders.  Yet  it  would  be  extremely  difficult  to 
maintain  that  the  marriage  of  a  nun,  or  a  monk,  or  a  priest, 
celebrated  in  America,  where  no  such  prohibition  exists, 
ought,  camd  professionis,  to  be  held  a  mere  nullity  on  ac- 
count of  such  foreign  prohibitions,  especially  where  the 
other  party  is  at  the  time  of  the  marriage  domiciled  here, 
and  as  such  is  entitled  to  the  protection  of  our  laws. 

§  95.  By  the  laws  of  some  countries  the  subjects  thereof 
are  prohibited  from  intermarrying  with  foreigners,  or  with 

»  Hertii  Opera,  De  Collis.  Lef.  §  4,  n.  15,  p.  129;  Id.  pp.  183,  184, 
(edit.  1716). 

a  Merlin,  Quest,  de  Droit,  §  2,  n.  2,  p.  151,  (4lo.  edit.,)  Paris,  1828; 
Ante,  §  03  s,  note  2. 

3  2  lust.  686, 687 ;  Com.  Dig.  Baron  and  Feme,  B.  2 ;  1  Woodes.  Lee.  16, 
p.  422. 
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persons  of  another  religious  sect ;  and  some  civilians  have 
held  that  such  laws  are  of  universal  obligation^  and  accom- 
pany the  person  everywhere\  But  it  can  hardly  be  sup- 
posed that  any  other  nation  would  suffer  a  marriage  cele- 
brated in  its  own  dominions^  according  to  its  own  laws^ 
between  such  persons,  and  especially  where  one  of  them 
was  a  citizen  or  subject  thereof,  to  be  deemed  a  nullity  in 
its  own  courts.  Such  a  narrow  prohibition  would  justly  be 
deemed  odious,  and  be  rejected. 

§  96.  Another  case  may  be  put  of  even  a  more  striking 
character.  Suppose  a  person  to  be  a  slave  in  his  own 
country,  having  no  personal  capacity  to  contract  there,  is 
he,  upon  his  removal  to  a  foreign  country  where  slavery  is 
not  tolerated,  to  be  still  deemed  a  slave  ?  If  so,  then  a 
Greek  or  Asiatic,  held  in  slavery  in  Turkey,  would,  upon  his 
arrival  in  England,  or  in  Massachusetts,  be  deemed  a  slave, 
and  be  there  subject  to  be  treated  as  mere  property,  and 
be  under  the  uncontrollable  despotic  power  of  his  master. 
The  same  rule  would  exist  as  to  Africans  and  others  held 
in  slavery  in  foreign  countries.  But  we  know  that  no  such 
general  effect  has  in  practice  ever  been  attributed  to  the 
state  of  slavery.  There  is  a  uniformity  of  opinion  among 
foreign  jurists  and  foreign  tribunals,  in  giving  no  effect  to 
the  state  of  slavery  of  a  party,  whatever  it  might  have 
been  in  the  country  of  his  birth,  or  of  that  in  which  he  had 
been  previously  domiciled,  unless  it  is  also  recognised  by 
the  laws  of  the  country  of  his  actual  domicil,  and  where  he 
is  found,  and  it  is  sought  to  be  enforced.  Christinseus 
states  this  as  a  clear  rule  affirmed  by  judicial  decisions: 
Propter  Ubertatis  persoiiarum  usum  hie  per  aliquot  scecula 
continue  observaium^ .  Groenewegen,  speaking  of  slavery, 
says :  Ejusqiie  nomen  hodie  apud  nos  exolevit.  Adeo  quidem, 
ut  servi,  qui  aliunde  hue  adducuntur,  simul  ae  imperii  nostri 

1  See  Paul  Voet,  De  Statut.  §  5,  cli.  2,  n.  1,  pp.  178,  179,  (edit.  1661); 
Vattel,  B.  2,  cb.  8,  §  115. 

^  Christinaeus,  Vol.  4,  Decis.  80,  pp.114, 115,  d.4;  1  Burge,  Comment. 
3D  Col.  and  For.  Law,  ch.  10,  p.  739. 
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fine%  intrdrunt,  invitis  ipsis  dominis,  ad  libertatem  proclamare 
pomnt.  Id,  quod  et  aliorum  Christianorum  gentium  moribus 
reeeptum  est  \  In  Scotland  the  like  doctrine  has  been 
solemnly  adjudged'.  The  tribunals  of  France  have  adopted 
the  same  rule^  even  in  relation  to  slaves  coming  from  and 
belonging  to  their  own  colonies.  This  is  also  the  undis- 
puted law  of  England  \  It  has  been  solemnly  decided  that 
the  law  of  England  abhors^  and  will  not  endure  the  exist- 
ence of  slavery  within  the  nation;  and  consequently^  as 
soon  as  a  slave  lands  in  England,  he  becomes  ipso  facto  a 
freeman,  and  discharged  from  the  state  of  servitude  *.  In- 
dependent of  the  provisions  of  the  Constitution  of  the  United 
States,  for  the  protection  of  the  rights  of  masters  in  regard 
to  domestic  fugitive  slaves,  there  is  no  doubt  that  the  same 
principle  pervades  the  common  law  of  the  non-slave-holding 
states  in  America ;  that  is  to  say,  foreign  slaves  would  no 
longer  be  deemed  such  after  their  removal  thither^. 

^  Groenewegen,  ad  Instit.  Lib.  1,  tit.  8,  n.  3,  p.  5;  cited  also  in  1  Barge, 
CommeDt.  on  Col.  and  For.  Law,  ch.  10,  p.  739.  Groenewegen  cites  many 
anthorities  in  support  of  his  opinion. 

2  Knight  V.  Wedderburn,  1778,  20  Howell,  State  Trials,  1  to  15,  note. 

3  See  cases  cited  20  Howell,  State  Trials,  12,  13,  14,  note;  and  Causes 
Celebres,  vol.  13,  p.  492,  (edit.  1747);  1  Burge,  Comment,  on  Col.  and 
For.  Law,  ch.  10,  pp.  739,  740. 

*  Somerset's  Case,  Loff>,  R.  I ;  S.  C.  11  State  Trials,  Hargrave  (edit 
840);  20  Howell,  State  Trials,  1  to  79;  Co.  Lit.  79;  Harg.  note,  44; 
1  Black.  Comm.  424,  425,  Christian's  note,  and  Coleridge's  note;  Forbes 
V.  Cochrane,  2  Barn.  &  Cres.  448;  The  Amedie,  1  Actoii,  R.  240;  S.  C. 
1  Dodson,  R.  84;  Id.  91,  95;  The  St.  Louis,  2  Dodson,  R.  210;  The 
Slave  Grace,  2  Hagg.  Adm.  R.  94,  104,  105,  106,  107,  109,  110,  111, 
118;  1  Burge,  Comment,  on  Col.  and  For.  Law,  P.  1,  ch.  10,  p.  735  to 
752. 

*  See  the  opinion  of  the  Court  delivered  by  Mr.  Justice  Porter,  in  Saul  v. 
His  Creditors,  17  Martin,  R.  598;  In  re  Francisco,  9  Amer.  Jurist,  490; 
Butler  V,  Hooper,  1  Wash.  C.  C.  R.  499;  Ex  parte  Simmons,  4  Wash.  C. 
C.  R.  390.  See  also  Butler  v.  Delaplaine.  7  Serg.  &  Rawle,  R.  378 ; 
Commonwealth  v.  HoUoway,  6  Binn.  R.  213;  S.  C.  2  Serg.  &  Rawle,  R. 
305;  Lumsford  v.  Coquillon,  14  Martin,  R.  408 ;  Louis  v.  Cabarrus,  7 
Louis.  R.  170,  172 ;  1  Burge,  Comm.  on  Col.  and  For.  Law,  P.  1,  ch.  10, 
p.  744  to  749. — In  the  recent  case  of  Commonwealth  v,  Aves,  1836,  before 
Kr.  Chief  Justice  Shaw,  in  MassachusettSy  it  was  expressly  held,  that  a 
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§  96  a.  It  is  quite  a  different  question^  how  far  rights 
acquired,  and  wrongs  done  to  slave  property,  or  contracts 


slave  brought  into  Massachusetts  voluntarily  by  his  master,  from  a  slave 
state  of  the  United  States,  was  free  here,  and  could  not  be  recovered  or 
carried  back  as  a  slave.     Upon  that  occasion  the  learned  Judge  said :  '*  The 
question  now   before  the  court  arises  upon  a  return  to  a  habeas  corpus, 
originally  issued  in  vacation  by  Mr.  Justice  Wilde,  for  the  purpose  of  bring- 
ing up  the  person  of  a  coloured  child  named  Med,  and  instituting  a  legal 
inquiry  into  the  fact  of  her  detention,  and  the  cause  for  which  she  was  de- 
tained.    By  the  provisions  of  the  revised  code,  the  practice  upon  habeas 
corpus  is  somewhat  altered.     In  case  the  party  complaining,  or  in  behalf  of 
whom  complaint  is  made,  on  the  ground  of  unlawful  imprisonment,  is  not  ia 
the  custody  of  an  officer  as  of  a  sheriff  or  deputy,  or  corresponding  officer  of 
the  United  States,  the  writ  is  directed  to  the  sheriff,  requiring  him  or  his 
deputy  to  take  the  body  of  the  person  thus  complaining,  or  in  behalf  of 
whom  complaint  is  thus  made,  and  have  him  before  the  Court  or  magistrate 
issuing  the  writ,  and  to  summon  the  party  alleged  to  have  or  claim  ths 
custody  of  such  person,  to  appear  at  the  same  time,  and  shew  the  cause  of 
the  detention.     The  person  thus  summoned  is  to  make  a  statement  under 
oath,  setting  forth  all  the  facts  fully  and  particularly ;  and  in  case  he  claims 
the  custody  of  such  party,  the  grounds  of  such  claim  must  be  fully  set  forth. 
This  statement  is  in  the  nature  of  a  return  to  the  writ,  as  made  under  the 
former  practice,  and  will  usually  present  the  material  facts  upon  which  the 
questions  arise.     Such  return,  however,  is  not  conclusive  of  the  facts  stated 
in  it ;  but  the  court  is  to  proceed  and  inquire  into  all  the  alleged  causes  of 
detention,  and  decide  upon  them  in  a  summary  manner.     But  the  coart 
may,  if  the  occasion  require  it,  adjourn  the  examination,  and  in  the  mean- 
time bail  the  party,  or  commit  him  to  a  general  or  special  custody^  as  the 
age,  health,  sex,  and  other  circumstances  of  the  case  may  require.     It  is 
further  provided,  that  when  the  writ  is  issued  by  one  Judge  of  the  Court  hi 
vacation,  and  in  the  meantime,  before  a  final  decision,  the  court  shall  meet 
in  the  same  county,  the  proceedings  may  be  adjourned  into  the  court,  and 
diere  be  conducted  to  a  final  issue,  in  the  same  manner  as  if  they  had  been 
originally  commenced  by  a  writ  issued  from  the  Court.     I  have  stated  these 
provisions  the  more  minutely,  because  there  have  been  as  yet  but  few  pro- 
ceedings under  the  revised  statutes,  and  the  practice  is  yet  to  be  established. 
Upon  the  return  of  this  writ  before  Mr.  Justice  Wilde,  a  statement  was 
made  by  Mr.  Aves,  the  respondent:  the  case  was  then  postponed.     It  has 
since  been  fully  and  very  ably  argued  before  all  the  Judges,  and  is  now 
transferred  to  and  entered  in  court,  and  stands  here  for  judgment  in  the 
same  manner  as  if  the  writ  had  been  originally  returnable  in  court.     The 
return  of  Mr.  Aves  states,  that  he  has  the  body  of  the  coloured  child  de- 
scribed in  his  custody,  and  produces  her.     It  further  states  that  Samnel 
Slater,  a  merchant,  citizen  and  resident  in  the  city  of  New  Orleans,  and 
State  of  Lomsiana,  purchased  the  child  with  her  mother  in  1883,  the  mother 
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nude  respecting  such  property  in  countries  where  slavery 
18  permitted,  may  be  allowed  to  be  redressed,  or  recognised 

and  ehild  being  then  and  long  before  slaves  by  the  laws  of  Louisiana ;  that 
they  eontinued  to  be  his  property,  in  hia  service,  at  New  Orleans,  till  about ' 
the  first  of  May  last,  when  Mary  Slater,  his  wife,  the  daughter  of  Mr.  Aves, 
left  New  Orleans  for  Boston,  for  the  purpose  of  visiting  her  father,  intending 
to  retam  to  New  Orleans  after  an  absence  of  four  or  five  months ;  that  the 
mother  of  the  child  remained  at  New  Orleans  in  a  state  of  slavery,  but  that 
Mrs.  Slater  brought  the  child  with  her  from  New  Orleans  to  Boston,  having 
the  child  in  her  custody  as  the  agent  and  representative  of  her  husband, 
whose  slave  the  child  was  by  the  laws  of  Louisiana.  When  the  child  was 
brought  thence,  the  object,  intent,  and  purpose  of  the  said  Mary  Slater  being 
to  have  the  said  child  accompany  her,  and  remain  in  her  custody  and  under 
her  care  during  her  temporary  absence  from  New  Orleans,  and  that  the  said 
child  should  return  with  her  to  New  Orleans,  the  domicil  of  herself  and  her 
hntbaDd ;  that  the  said  child  was  confided  to  the  custody  and  care  of  the  said 
Avea  by  Mrs.  Slater,  during  her  temporary  absence  in  the  country  for  her 
health.  The  respondent  concludes  by  stating,  that  he  has  exercised  no  other 
restraint  over  the  liberty  of  this  child,  than  such  as  was  necessary  to  the 
health  and  safety  of  the  child.  Notice  having  been  given  to  Mr.  and  Mrs. 
Slater,  an  appearance  has  been  entered  for  them,  and,  in  this  state  of  the 
case  and  of  the  parties,  the  cause  has  been  heard.  Some  evidence  was  given 
at  the  former  hearing,  but  it  does  not  materially  vary  the  facts  stated  in  the 
return.  The  fact  testified,  which  was  considered  most  material,  was  the 
declared  intent  of  Mrs.  Slater  to  take  the  child  back  to  New  Orleans.  But 
as  that  intent  is  distinctly  avowed  in  the  return — that  is,  to  take  the  child 
back  to  New  Orleans,  if  it  could  be  lawfully  done,  it  does  not  essentially 
change  the  case  made  by  the  return.  This  return  is  now  to  be  considered 
in  the  same  aspect  as  if  made  by  Mr.  Slater.  It  is  made  iu  fact  by  Mr. 
Aves,  claiming  the  custody  of  the  slave  in  right  of  Mr.  Slater,  and  that 
claim  is  sanctioned  by  Mr.  Slater,  who  appears  by  his  attorney  to  maintain 
and  enforce  it.  He  claims  to  have  the  child  as  master,  and  carry  her  back 
to  New  Orleans,  and  whether  the  claim  has  been  made  in  terms  or  not,  to 
hold  and  return  her  as  a  slave,  that  intent  is  manifest,  and  the  argument  has 
very  properly  placed  the  claim  upon  that  ground.  The  case  presents  an 
extremely  interesting  question,  not  so  much  on  account  of  any  doubt  or  diffi« 
cnlty  attending  it,  as  on  account  of  its  important  consequences  to  those  who 
may  be  affected  by  it,  either  as  masters  or  slaves.  The  precise  question 
presented  by  the  claim  of  the  respondent  is,  whether  a  citizen  of  any  one  of 
the  United  States  where  negro  slavery  is  established  by  law,  coming  into 
this  state  for  any  temporary  purpose  of  business  or  pleasure,  staying  some 
time,  but  not  acquiring  a  domicil  here,  who  brings  a  slave  with  him  as  a 
personal  attendant,  may  restrain  such  slave  of  his  liberty  during  his  con- 
tinuance here,  and  convey  him  out  of  this  state  on  his  return  against  his 
consent.     It  la  not  contended  that  a  master  can  exercise  here  any  other  o{ 
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in  the  judicial  tribunals  of  governments  which  prohibit 
slavery*.     And  it  is  also  a  very  different  question^  how  far 

the  rights  of  a  slave  owner,  than  such  as  may  be  necessary  to  retain  the 
custody  of  the  slave  during  his  residence,  and  to  remove  him  on  his  return. 
Until  this  discussion,  I  had  supposed  that  there  had  been  adjudged  cases  on 
this  subject  in  this  Commonwealth ;  and  it  is  believed  to  have  been  a  pre- 
valent  opinion  among  lawyers,  that,  if  a  slave  is  brought  voluntarily  and  un- 
necessarily within  the  limits  of  this  state,  he  becomes  free  if  he  chooses  to 
avail  himself  of  the  provisions  of  our  laws;  not  so  much,  because  his  coming 
within  our  territorial  limits,  breathing  our  air,  or  treading  on  our  soil,  works 
any  alteration  in  his  status  or  condition  as  settled  by  the  law  of  his  domicile 
as  because,  by  the  operation  of  our  laws,  there  is  no  authority  on  the  part  of 
the  master,  either  to  restrain  the  slave  of  his  liberty  whilst  here,  or  forcibly 
to  take  him  into  custody  in  order  to  his  removal.  There  seems,  however, 
to  be  no  decided  case  on  the  subject  reported.  It  is  now  to  be  considered 
as  an  established  rule,  that  by  the  constitution  and  laws  of  this  Common- 
wealth, before  the  adoption  of  the  Constitution  of  the  United  States,  in  1789, 
slavery  was  abolished  as  being  contrary  to  the  principles  of  justice  and  of 
nature,  and  repugnant  to  the  provisions  of  the  Declaration  of  Rights,  which 
is  a  component  part  of  the  constitution  of  the  state.  It  is  not  easy,  with- 
out more  time  for  historical  research  than  I  now  have,  to  shew  the  coarse 
of  slavery  in  Massachusetts.  By  a  very  early  Colonial  Ordinance  (1641), 
it  was  ordered  that  there  should  be  no  bond  slavery,  villanage,  or  captivity 
amongst  us,  with  the  exception  of  lawful  captives  taken  in  just  wars,  or 
those  judicially  sentenced  to  servitude  as  a  punishment  for  crime.  And  by 
an  act  a  few  years  after,  (1646),  manifestly  alluding  to  some  transaction  then 
recent,  the  General  Court  conceiving  themselves  bound  to  bear  witness 
against  the  heinous  and  crying  sin  of  man-stealing,  &c.,  ordered  that  certain 
negroes  be  sent  back  to  their  native  country  (Guinea,)  at  the  charge  of  the 
country,  with  a  letter  from  the  Governor  expressive  of  the  indignation  of  the 
Court  thereabouts.  See  Ancient  Charters,  &c.,  52,  ch.  12,  $  2,  3«  Bat 
notwithstanding  these  strong  expressions  in  the  acts  of  the  Colonial  Govern- 
ment, slavery  to  a  certain  extent  seems  to  have  crept  in ;  not  probably  by 
force  of  any  law,  for  none  such  is  found  or  known  to  exist;  but  rather,  it 
may  be  presumed,  from  that  universal  custom  prevailing  through  the  £a- 
ropean  colonies  in  the  West  Indies,  and  on  the  continent  of  America,  and 
which  was  fostered  and  encouraged  by  the  commercial  policy  of  the  parent 
state.  That  it  was  so  established  is  shewn  by  this,  that  by  several  provincial 
acts  passed  at  various  times  in  the  early  part  of  the  last  century,  slavery 
was  recognised  as  existing  in  fact,  and  various  regulations  were  prescribed  in 


1  Madrazo  v.  Willes,  3  B.  &  Aid.  353 ;  Forbes  v.  Cochrane,  2  B.  &  Cres. 
448;  The  St.  Louis,  2  Dodsou,  R.  210;  The  Antelope,  10  Wheatou,  R. 
66;  Wharton,  Digest,  Servants  and  Slaves,  A.  D.  See  1  Burge,  Comm. 
on  Col.  and  For.  Law,  P.  1,  ch.  10,  p.  735  to  752. 
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the  original  state  of  slavery  might  re-attach  upon  the  party, 
if  he  should  return  to  the  country  by  whose  laws  he  was 

lefereDce  to  it.     The  act  passed  June,  1703,  imposed  certain  restrictions 
upon  manumission,  and  subjected  the  master  to  the  relief  and  support  of 
the  slaves,  notwithstanding  such  manumission  if  the  regulations  were  not 
complied  with.  The  act  of  October,  1705,  levied  a  duty  and  imposed  various 
restrictions  upon  the  importation  of  negroes,  and  allowed  a  drawback  upon 
•ny  negro  thus  imported,  and  for  whom  the  duty  had  been  paid,  if  exported 
vithin  the  space  of  twelve  months,  and  bona  fide  sold  in  any  other  plantation. 
How,  or  by  what  act  particularly,  slavery  was  abolished  in  Massachusetts, 
whether  by  the  adoption  of  the  opinion  in  Somerset's  case,  as  a  declaration 
and  modification  of  the  common  law,  or  by  the  Declaration  of  Independence, 
or  by  the  Constitution  of  1780,  it  is  not  now  very  easy  to  determine,  and  it 
is  rather  a  matter  of  curiosity  than  of  utility ;  it  being  agreed  on  all  hands, 
that  if  not  abolished  before,  it  was  so  by  the  Declaration  of  Rights.     In  the 
case  of  Winchendon  v.  Hatfield,  (4  Mass.  R.  123,)  which  was  a  case  be- 
tween two  towns  respecting  the  support  of  a  pauper,  Chief  Justice  Parsons, 
in  giving  the  opinion  of  the  Court,  states,  that  at  the  first  action  which  came 
before  the  Court  after  the  establishment  of  the  constitution,  the  judges  de- 
clared that,  by  virtue  of  the  Declaration  of  Rights,  slavery  in  this  state  was 
DO  more.     And  he  mentions  another  case,  Littleton  v,  Tuttle,  (4  Mass.  R. 
128,  note,)  in  which  it  was  stated  as  the  unanimous  opinion  of  the  Court, 
that  a  negro  born   within  the  state  before  the  constitution,  was  born  free, 
though  born  of  a  female  slave.     The  Chief  Justice,  however,  states  that 
the  general  practice  and  common  usage  have  been  opposed  to  this  opinion. 
It  has  recently  been  stated  as  a  fact,  that  there  were  judicial  decisions  in 
this  state  prior  to  the  adoption  of  the  present  constitution,  holding  that 
negroes  bom  here  of  slave  parents  were  free.     A  fact  is  stated  in  the  above 
opinion  of  Chief  Justice   Parsons,  which  may  account  for  this  suggestion. 
He  states,  that  several  negroes  born  in  this  country  of  imported  slaves,  had 
demanded  their  freedom  of  their  masters  by  suits  of  law,  and  obtained  it  by 
a  judgment  of  Court.    The  defence  of  the  master,  he  says,  was  faintly  made; 
for  such  was  the  temper  of  the  times,  that  a  restless  discontented  slave  was 
worth  little;    and  when  his  freedom  was  obtained  in  a  course  of  legal  pro- 
ceedings, his  master  was  not  holden  for  his  support  if  he  became  poor.     It 
is  very  probable,  therefore,  that  this  surmise  is  correct,  and  that  records  of 
judgments  to  this  effect  may  be  found;  but  they  would  throw  very  little  light 
on  the  subject.     Without  pursuing  this  inquiry  farther,   it  is  sufficient  for 
the  purposes  of  the  case  before  us,  that,  by  the  constitution  adopted  in  1780, 
slavery  was  abolished  in  Massachusetts,  upon  the  ground,  that  it  is  contrary 
to  natural  right  and  the  plain  principles  of  justice.     The  terms  of  the  first 
article  of  the  Declaration  of  Rights  are  plain  and  explicit:  *A11  men  are 
bom  free   and    equal,  and  have   certain  natural,   essential,  and  unalienable 
rights,  among  which  are  the  right  of  enjoying  and  defending  their  lives  and 
^tties;  that  of  acquiring,  possessing,  and  protecting  property.'     It  would 
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declared  to  be^  and  was  held  as  a  slave.     Lord  Stowell,  in 
a  case  of  this  sort^  held^  that  upon  such  a  return  of  the 

be  difScolt  to  select  words  more  precisely  adapted  to  the  abolition  of  iiegr« 
slavery.     According  to  tbe  laws  prevailing  in  all  tbe  states  where  slavery 
is  upheld,  the  child  of  a  slave  is  not  deemed  to  be  bom  free;  a  slave  has  no 
right  to  enjoy  and  defend  his  own  liberty,  or  to  acquire,  possess,  or  protect 
property.     That  the  description  was  broad  enough  in  its  terms  to  embrace 
negroes,  and  that  it  was  intended  by  the  framers  of  the  constitution  to  em- 
brace them,  is  proved  by  the  earliest  contemporaneons  constroction,  by  an 
unbroken  series  of  judicial  decisions,  and  by  a  uniform  practice  tmm  the 
adoption  of  the  constitution  to  the  present  time.     The  whole  tenor  of  our 
policy,  of  our  legislation  and  jurisprudence  from  that  time  to  the  present,  has 
been  consistent  with  this  construction,  and  with  no  other.     Such  being  the 
general  rule  of  law,  it  becomes  necessary  to  inquire  how  far  it  is  modified  or 
controlled  in  its  operation,  either,  1.  By  the  law  of  other  nationa  and  states, 
as  admitted  by  the  comity  of  nations  to  have  a  limited  operation  within  a 
particular  state;  or,  2.  By  the  constitution  and  laws  of  the  United  States. 
In  considering  the  first,  we  may  assume  that  the  law  of  this  state  is  ana- 
logous to  the  law  of  England  in  this  respect ;  that  while  slavery  is  considered 
as  unlawful  and  inadmissible  in  both,  and  this  because  contrary  to  natural 
right,  and  to  laws  designed  for  the  security  of  personal  liberty,  yet  in  both 
the  existence  of  slavery  in  other  countries  is  recognised,  and  the  claims  of 
foreigners  growing  out  of  that  condition  are  to  a  certain  extent  respected. 
Almost  the  only  reason  assigned  by  Lord  Mansfield  in  Somerset's  case,  wa% 
that  slavery  is  of  such  a  nature,  that  it  is  incapable  of  being  introduced  on 
any  reasons,  moral  or  political,  but  only  by  positive  law ;  and  it  is  so  odioos, 
that  nothing  can  be  suffered  to  support  it  but  positive  law.     The  same  doo- 
trine  is  clearly  stated  in  the  full  and  able  opinion  of  Marshall,  C.  J.,  in  the 
case  of  the  Antelope,  10  Wheat.  R.  120.     He  is  speaking  of  the  slaw 
trade ;  but  the  remark  itself  shews  that  it  applies  to  the  state  of  alavery • 
*  That  it  is  contrary  to  the  law  of  nature  will  scarcely  be  denied.     That 
every  man  has  a  natural  right  to  the  fruiu  of  his  own  labour  is  generally 
admitted;  and  that  no  other  person  can  rightfully  deprive  him  of  those  fruits, 
and  appropriate  them  against  his  will,  seems  to  be  the  necessary  result  of 
the  admission.'     But  althoagh  slavery  and  the  slave  trade  are  deemed  con- 
trary to  natural  right,  yet  it  is  settled  by  the  judicial  decisions  of  this  coun- 
try and  of  England,  that  it  is  not  contrary  to  the  law  of  nationa.     It  hai 
been  too  long  and  too  extensively  admitted  by  the  laws  of  all  modern  civil- 
ized nations,  and  more  explicitly  by  those  who  have  had  foreign  colonies,  to 
warrant  any  one  independent  community  to  say  that  it  is  opposed  to  the 
laws  of  nations.     The  authorities  are  cited  in  the  case  of  the  Antelope,  aod 
that  case  is  itself  an  authority  directly  in  point.     The  consequence  is,  that 
each  independent  community,  in  its  intercourse  with  every  other,  is  bound 
to  act  on  the  principle,  that  such  other  country  has  a  full  and  perfect  autho- 
rity to  make  such  laws,  for  the  government  of  its  own  subjects,  as  its  own 
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slare  to  hb  onginal  domicile  the  state  of  slavery  would 
re-attach  upon  him.     On  that  occasion  he  said :  *'  The 

indgnent  shall  dictate,  aad  its  own  consdeiice  approve,  provided  the  same 
an  consistent  with  the  kw  of  nations;  and  no  independent  community  has 
any  r%ht  to  interfere  with  the  acts  or  conduct  of  another  state  within  the 
lerritones  of  such  state,  or  on  the  high  seas,  which  each  has  an  equal  right 
lo  vse  and  «ccopy ;  and  that  each  sovereign  state,  governed  by  its  own  laws, 
iithoQgli  competent  and  weU  authorised  to  make  snch  laws  as  it  may  think 
most  expedient,  to  the  extent  of  its  own  territorial  limits,  and  for  the  govem- 
»eat  of  its  own  subjects,  yet  beyond  those  limits,  and  over  those  who  are 
Bol  its  own  subjects,  has  no  authority  to  enforce  her  own  laws,  or  to  treat 
Ike  kws  of  other  states  as  void,  slthough  contrary  to  its  own  views  of  morality. 
This  view  seems  consistent  with  most  of  ^e  leading  cases  on  the  subject 
Somerset's  case,  20  Howell,  State  Trials,  1,  as  already  cited,  decides  that 
ibsery,  being  4>dious  and  against  natural  right,  cannot  exist,  except  by  force 
of  positive  law.     But  it  clearly  admits  that  it  may  exist  by  force  of  positive 
Ww.    And  it  may  be  remarked,  that  by  positive  law  in  this  connexion,  may 
be  ss  well  understood  customary  law  as  the  enactment  of  a  statute;  and  the, 
vord  is  need  to  designate  rules  established  by  tacit  acquiescence,  or  by  the 
leglislative  act  of  any  state;  sad  which  derive  their  force  and  authority  from 
inpueseence  or  enactment,  and  not  because  they  are  the  dictates  of  natural 
JQstiee,  and,  as  such,  of  universal  obligation.  The  Louis,  2  Dodson,  R.  2dS. 
Tkis  was  an  ekborate  opinion  of  Sir  Wm.  Scott.     It  was  the  case  of  a 
Fmch  vessel  seized  by  an  English  vessel  in  time  of  peace,  whilst  engaged 
ia  the  slave  trade.     It  proceeded  upon  the  ground,  that  a  right  of  visitation 
sy  the  vessels  of  one  nation  of  the  vessels  of  another,  could  only  be  exercised 
io  time  of  war,  or  against  pirates,  and  that  the  slave  trade  was  not  piracy  by 
the  laws  of  nations,  except  against  those  by  whose  government  it  has  been 
so  dcdared  by  law  or  by  treaty.     And  the  vessel  was  delivered  up.     The 
Amedic,  1  Acton,  R.  240.     The  judgment  of  Sir  Wm.  Grant  in  this  case, 
npoQ  the  point  on  which  the  case  was  decided,  that  of  the  burden  of  proof, 
kss  been  doubted.   But  upon  the  point  now  under  discussion,  he  says:  *  Bnt 
we  do  not  lay  down  as  a  general  principle  that  this  is  a  trade  which  cannot, 
ihstractedly  speaking,  be  said  to  have  a  legitimate  existence.     I  say  ab- 
stractedly speaking,  because  we  cannot  legislate  for  other  countries  ;  nor  has 
thb  country  a  right  to  control  any  foreign  legislature  that  may  give  per- 
■lission  to  iu  subjecU  to  prosecute  this  trade.'     He,  however,  held,  in  con- 
sequence of  the  principles  declared  by  the  British  government,  that  he  was 
bound  to  hold  prim4  facie  that  the  traffic  was  unlawful ;  and  threw  on  the 
daimsnt  the  burden  of  proof,  that  the  traffic  was  permitted  by  the  law  of  his 
•wn  coantry.     The  Diana,  1  Dodson,  R.  95.     This  case  strongly  corrobo- 
istes  the  general  principle,  that,  though  the  slave  trade  is  contrary  to  the 
principles  of  justice  and  humanity,  it  cannot  with  truth  be  said  that  it  is 
contrary  to  the  laws  of  all  civilized  nations ;  and  that  courts  will  respect  the 
jwperty  of  persons  engaged  in  it  under  the  sanction  of  the  laws  of  their  own 
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entire  change  of  the  legal  character  of  individuals  produced 
by  the  change  of  local  situation,  is  far  from  being  a  novelty 

country.  Two  cases  are  cited  from  the  decisions  of  Courts  of  common  law, 
which  throw  much  light  upon  the  subject.  Madrazo  v,  Willis,  3  B.  &  Aid. 
853.  It  was  an  action  brought  by  a  Spaniard  against  a  British  subject, 
who  had  unlawfully  and  without  justifiable  cause  captured  a  ship  with  three 
hundred  slaves  on  bi'ard.  The  only  question  was  the  amount  of  damages. 
Abbott,  C.  J.,  who  tried  the  cause,  in  reference  to  the  very  strong  language 
of  the  acts  of  Parliament,  declaring  the  traffic  in  slaves  a  violation  of  right 
and  contrary  to  the  first  principles  of  justice  and  humanity,  doubted  whether 
the  owner  could  recover  damages  in  an  English  Court  of  justice,  for  the 
value  of  the  slaves  as  property,  and  directed  the  ship  and  the  slaves  to  be 
separately  valued.  On  further  consideration,  he  and  the  whole  Court  were 
of  opinion,  that  the  plaintiff  was  entitled  to  recover  for  the  value  of  the 
slaves.  That  opinion  went  upon  the  ground  that  the  traffic  in  slaves,  how- 
ever wrong  in  itself,  if  prosecuted  by  a  Spaniard  between  Spain  and  the 
coast  of  Africa,  and  if  permitted  by  the  laws  of  Spain,  and  not  restrained  by 
treaty,  could  not  be  lawfully  interrupted  by  a  British  subject  on  the  high 
seas,  the  common  highway  of  nations.  And  Mr.  Justice  Bayley  in  his 
opinion,  after  stating  the  general  rule,  that  a  foreigner  is  entitled  in  a  British 
Court  of  justice,  to  compensation  for  a  wrongful  act,  added,  that,  although 
the  language  used  by  the  statutes  was  very  strong,  yet  it  could  only  apply 
to  British  subjects.  It  is  true,  he  further  says,  that  if  this  were  a  trade 
contrary  to  the  laws  of  nations,  a  foreigner  could  not  maintain  this  action. 
And  Best,  J.,  spoke  strongly  to  the  same  effect^  adding,  that  the  statutes 
speak  in  just  terms  of  indignation  of  the  horrible  traffic  in  human  beings; 
but  they  speak  only  in  the  name  of  the  British  nation.  If  a  ship  be  acting 
contrary  to  the  general  law  of  nations,  she  is  thereby  subject  to  confiscation; 
but  it  is  impossible  to  say  that  the  slave  trade  is  contrary  to  what  may  be 
called  the  common  law  of  nations.  Forbes  v.  Cochrane,  2  Bam.  &  Cres. 
448;  Dowl.  &  Ryl.  679.  This  case  has  been  supposed  to  conflict  with  the 
one  last  cited;  but  I  apprehend,  in  considering  the  principles  upon  which 
they  were  decided,  they  will  be  found  to  be  perfectly  reconcilable.  The 
plaintiff,  a  British  subject,  domiciled  in  East  Florida,  where  slavery  was 
established  by  law,  was  the  owner  of  a  plantation,  and  of  certain  slaves  who 
escaped  thence,  and  got  on  board  a  British  ship  of  war  on  the  high  seas. 
It  was  held  that  he  could  not  maintain  an  action  against  the  master  of  the 
ship  for  harbouring  the  slaves  after  notice  and  demand  of  them.  Some  of 
the  opinions  given  in  this  case  are  extremely  instructive  and  applicable  to 
the  present.  Holroyd,  J.,  in  giving  his  opinion,  said  that  the  plaintiff  could 
not  found  his  claim  to  the  slaves  upon  any  general  right,  because  by  the 
English  law  such  a  right  cannot  be  considered  as  warranted  by  the  general 
law  of  nature;  that,  if  the  plaintiff  could  claim  at  all,  it  must  be  in  virtue  of 
some  right  which  he  had  acquired  by  the  law  of  the  country  where  he  was 
domiciled ;  that  when  snch  rights  are  recognised  by  law,  they  must  be  con- 
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n  the  law.      A  residence  in  a  new  country  ofiten  introduces 
ft  change  of  legal  condition^  which  imposes  rights  and  obli- 

lidered  as  foonded  not  upon  the  law  of  nature,  but  upon  the  particular  law 
of  that  conntry,  and  must  be  co-extensive  with  the  territories  of  that  state; 
that  if  such  right  were  violated  by  a  British  subject  within  such  territory, 
the  party  grieved  would  be  entitled  to  a  remedy;  but  that  the  law  of  slavery 
is  a  law  in  invitnm ;  and  when  a  party  gets  out  of  the  territory  where  it 
prevails*  and  under  the  protection  of  another  power,  without  any  wrongful 
act  done  by  tlie  party  giving  that  protection,  the  right  of  the  master,  which 
ia  foonded  on  the  municipal  law  of  the  place  only,  does  not  continue.  So 
in  speaking  of  the  effect  of  bringing  a  slave  into  England,  he  says,  he  ceases 
to  be  a  slave  in  England,  only  because  there  is  no  law  which  sanctions  his 
detention  in  slavery.  Best,  J.,  declared  his  opinion  to  the  same  effect. 
Slavery  is  a  local  law;  therefore,  if  a  man  wishes  to  preserve  his  slaves,  let 
him  attach  them  to  him  by  affection,  or  make  fast  the  bars  of  their  prison, 
or  rivet  well  their  chains,  for  the  instant  they  get  beyond  the  limits  where 
slavery  is  recognised  by  the  local  law,  they  have  broken  their  chains,  they 
have  escaped  from  their  prison,  and  are  free.  That  slavery  is  a  relation 
foonded  in  force,  not  in  right,  existiug  where  it  does  exist  by  force  of  posi. 
tire  law,  and  not  recognised  as  founded  in  natural  right,  is  intimated  by  the 
definition  of  slavery  in  the  civil  law :  '  Servitus  est  constitutio  juris  gentium, 
^od  qois  domino  alieno  contra  naturam  subjicitur.'  Upon  a  general  review 
of  the  anthorities,  and  upon  an  application  of  the  well-established  principles 
upon  this  subject,  we  think  they  fully  maintain  the  point  stated,  that  though 
slavery  is  contrary  to  natural  right,  and  to  the  principles  of  justice,  humanity, 
and  sound  policy,  as  we  adopt  them,  and  found  our  own  laws  upon  them, 
yet  not  being  contrary  to  the  laws  of  nations,  if  any  other  state  or  community 
see  fit  to  establish  and  continue  slavery  by  law,  so  far  as  the  legislative 
power  of  that  country  extends,  we  are  bound  to  take  notice  of  the  existence 
of  those  laws,  and  we  are  not  at  liberty  to  declare  and  hold  an  act  done 
within  those  limits  unlawful  and  void,  upon  our  views  of  morality  and  policy, 
which  the  sovereign  and  legislative  power  of  the  place  has  pronounced  to  be 
lawfoL  If,  therefore,  an  unwarranted  interference  and  wrong  is  done  by 
oar  citizens  to  a  foreigner,  acting  under  the  sanction  of  such  laws,  and 
within  their  proper  limits,  that  is,  within  the  local  limits  of  the  power  by 
whom  they  are  thus  established,  or  on  the  high  seas,  which  each  and  ev^ry 
nation  has  a  right  in  common  with  all  others  to  occupy,  our  laws  would  no 
doobt  afford  a  remedy  against  the  wrong  done.  So  in  pursuance  of  a  well- 
known  maxim,  that  in  the  construction  of  contracts,  the  lex  loci  contraciiis 
shall  govern,  if  a  person,  having  in  other  respects  a  right  to  sue  in  our  courts, 
shall  bring  an  action  against  another,  liable  in  other  respects  to  be  sued  in 
cor  courts,  upon  a  contract  made  upon  the  subject  of  slavery  in  a  state 
where  slavery  is  allowed  by  law,  the  law  here  would  give  it  effect.  As,  if  a 
note  of  hand  made  in  New  Orleans  were  sued  on  here,  and  the  defence 
•boold  be  that  it  was  on  a  bad  rnn»tderation,  or  without  consideration,  be«- 
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gations  totally  inconsistent  with  the  former  rights  and  obli- 
gations of  the  same  persons.     Persons  bomid  by  particular 

cause  given  for  the  price  of  a  slave  sold,  it  may  well  be  admitted  that  sach  • 
defence  could  not  prevail,  because  the  contract  was  a  legal  one  by  the  lav 
of  the  place  where  it  was  made*.  This  view  of  the  law,  applicable  to  slavery, 
marks  strongly  the  distinction  between  the  relation  of  master  and  slave,  m 
established  by  the  local  law  of  particular  states ;  and  in  virtne  of  that  aovc^ 
reign  power  and  independent  authority  which  each  independent  state  con- 
cedes to  every  other,  and  those  natural  and  social  relations  which  are  every- 
where and  by  all  people  recognised,  and  which,  though  they  may  be  modified 
and  regulated  by  municipal  law,  are  not  founded  upon  it,  such  as  the  rel^ 
tion  of  parent  and  child,  and  husband  and  wife.  Such  also  is  the  principle 
upon  which  the  general  right  of  property  is  founded;  being  in  some  fona 
universally  recognised  as  a  natural  right,  independently  of  municipal  law. 
This  affords  an  answer  to  the  argument  drawn  from  the  maxim,  that  tiM 
right  of  personal  property  follows  the  person,  and  therefore,  where,  by  the 
law  of  a  place,  a  person  there  domiciled  acquires  personal  property  by  the 
comity  of  nations,  the  same  must  be  deemed  his  property  everywhere.  It 
is  obvious,  that  if  this  were  true  in  the  extent  in  which  the  argument  «■- 
ploys  it,  if  slavery  exists  anywhere,  and  if  by  the  laws  of  any  place  a  pro- 
perty can  be  acquired  in  slaves,  the  law  of  slavery  must  extend  to  every 
place  where  such  slaves  may  be  carried.  The  maxim,  therefore,  and  the 
argument,  can  apply  only  to  those  commodities  which  are  everywhere  asd 
by  all  nations  treated  and  deemed  subjects  of  property.  But  it  ia  not  speak- 
ing with  strict  accuracy,  to  say  that  a  property  can  be  acquired  in  huDun 
beings  by  local  laws.  Each  state  may,  for  its  own  convenience,  declare  that 
slaves  shall  be  deemed  property,  and  that  the  relations  and  laws  of  persontl 
chattels  shall  be  deemed  to  apply  to  them;  as  for  instance,  that  they  may  be 
bought  and  sold,  delivered,  attached,  levied  upon;  that  treapasa  will  lie  lor 
an  injury  done  to  them,  or  trover  for  converting  them.  But  it  would  be  a 
perversion  of  terms,  to  say  that  such  local  laws  do  in  fact  make  them  per- 
sonal property  generally ;  they  can  only  determine  that  the  same  rules  of  law 
shall  apply  to  them  as  are  applicable  to  property,  and  this  effect  will  follow 
only  so  far  as  such  laws  proprio  vigore  can  operate.  The  same  doctrine  it 
recognised  in  Louisiana.  In  the  case  of  Lunsford  v,  Coquillon,  14  Marthi, 
R.  404,  It  is  thus  stated: — ^The  relation  of  owner  and  slave  in  the  states  of 
this  Union,  in  which  it  has  a  legal  existence,  is  a  creature  of  the  municipal 
law.  See  Story,  Conflict  of  Laws,  92,  97.  The  same  principle  is  declared 
by  the  Court  in  Kentucky,  in  the  case  of  Rankin  t?.  Lydia,  2  Marshall,  R, 
470.  They  say  slavery  is  sanctioned  by  the  laws  of  this  state;  but  we  con- 
sider this  as  a  right  existing  by  positive  law  of  a  municipal  character,  withoat 
foundation  in  the  law  of  nature.  The  conclusion  to  which  we  come  from 
this  view  of  the  law  is  this :  That  by  the  general  and  now  well-established 


•  But  lee  poft,  f  259. 
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contracts  which  restrain  their  liberty^  debtors,  apprentices, 
and  others,  lose  their  character  and  condition  for  the  time 

hw  of  this  Commonwoahb,  bond  slayery  cannot  exist,  because  it  is  contrary 
Co  Botand  rigbt*  and  repugnant  to  numerous  provisions  of  the  constitution 
ud  Uws  designed  to  secure  the  liberty  and  personal  rights  of  all  persons 
witbm  its  limits,  and  entitled  to  the  protection  of  its  laws.     That  though  by 
tko  laws  of  a  foreign  state,  meaning  by  '  foreign '  in  this  connexion,  a  state 
governed  by  ita  own  laws,  and  between  which  and  our  own  there  is  no  de- 
peadence  one  upon  the  other,  but  which  in  this  respect  are  as  independent 
M  fneign  states,  a  person  may  acquire  a  property  in  a  slave :  that  such 
iefBisiciony  being  contrary  to  natural  right,  and  effected  by  local  law,  is  de- 
poidsDl  upon  such  local  law  for  its  existence  and  efficacy ;  and,  being  contrary 
to  die  fimdamental  law  of  the  state,  such  general  right  of  property  cannot 
be  ezeictsed  or  recognised  here.    That,  as  a  general  rule,  all  persons  coming 
within  the  limits  of  a  state  become  subject  to  all  its  municipal  laws,  civil 
■nd  eriminal,  and  entitled  to  the  privileges  which  those  laws  confer ;  that 
lihie  role  applies  as  well  to  blacks  as  whites,  except  the  case  of  fugitives,  to 
be  afterwards  considered;   that  if  such  persons  have  been   slaves,   they 
becoaae  free,  not  so  much  because  any  alteration  is  made  in  their  status 
or  condition,  as  because  there  is  no  law  which  will  warrant,  but  there  are 
laws,  if  tbey  choose  to  avail  themselves  of  them,  which  prohibit  their  forci- 
Uo  detention,  or  forcible  removal.     That  the  law  arising  from  the  comity 
wi  nationo  cannot  apply;  because,  if  it  did,  it  would  follow  as  a  necessary 
oonseqnence,  that  all  those  persons  who,  by  force  of  local  laws,  and  within 
all  foreign  places  where  slavery  is  permitted,  have  acquired  slaves  as  pro- 
perty, might  bring  their  slaves  here,  and  exercise  over  them  the  rights  and 
power  wbich  an  owner  of  property  might  exercise,  and  for  any  length  of  time, 
short  of  acquiring  a  domicil :  that  such  an  application  of  the  law  would  be 
wholly  repugnant  to  our  laws,  entirely  inconsistent  with  our  policy  and  our 
fandamental  principles,  and  is  therefore  inadmissible.     Whether,  if  a  slave 
▼olnntarily  brought  here,  and  with  his  own  consent  returning  with  his  master, 
would  resume  bis  condition  as  a  slave,  is  a  question  which  was  incidentally 
nosed  in  the  argument;  but  is  one  on  which  we  are  not  called  on  to  give  an 
opinion  in  this  case,  and  we  give  none.     From  the  principle  above  stated,  on 
wbidi  a  slave  brought  here  becomes  free,  to  wit,  that  he  becomes  entitled  to 
the  protection  of  our  laws,  and  there  is  no  law  to  warrant  his  forcible  arrest 
ind  removal,  it  would  seem  to  follow,  as  a  necessary  conclusion,  that,  if  the 
slave  waives  the  protection  of  those  laws,  and  returns  to  the  state  where  he 
is  held  as  a  slave,  his  condition  is  not  changed.    In  the  case  Ex  parte  Grace, 
2  Uagg.  Adm.  R.  94,  this  question  was  fully  considered  by  Sir  Wm.  Scott, 
is  the  case  of  a  slave  brought  from  the  West  Indies  to  England,  and  after- 
wards voluntarily  returning  to  the  West  Indies;  and  he  held  that  she  was 
Tcinstated  in  ber  condition  of  slavery.     A  different  decision,  I  believe,  has 
been  made  of  the  question  in  some  of  the  United  States;  but,  for  the  reasons 
iheady  given,  it  is  not  necessary  to  consider  it  further  here.     The  question 
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when  they  reside  in  another  country,  and  are  entitled  as 
persons  totally  free,  although  they  return  to  their  original 

has  thus  far  been  considered  as  a  general  one,  and  applicable  to  cases  of 
slaves  brought  from  any  foreign  state  or  country ;  and  it  now  becomes  necet« 
sary  to  see  how  far  this  result  differs,  where  the  person  is  claimed  as  a  slave 
by  a  citizen  of  another  state  of  this  Union;  that  is,  how  the  question,  as  be- 
tween citizens  of  different  states,  is  affected  by  the  provisions  of  the  Consti- 
tution and  laws  of  the  United  States.  In  Article  4,  Sect.  2,  the  Constitution 
declares,  that  no  person  held  to  service  or  labour  in  one  state  under  the  laws 
thereof,  escaping  into  another,  shall,  in  consequence  of  any  law  or  regnlation 
therein,  be  discharged  from  such  service  or  labour,  but  shall  be  delivered  up 
on  claim  of  the  party  to  whom  such  service  or  labour  may  be  due.  The  law 
of  Congress  made  in  pursuance  of  this  article,  provides,  that  when  any  person 
held  to  labour  in  any  of  the  United  States,  &c.,  shall  escape  into  any  other 
of  the  said  states  or  territories,  the  person  entitled,  &c.,  is  empowered  to  ar- 
rest the  fugitive ;  and  upon  proof  made,  that  the  person  so  seized*  under  the 
law  of  the  state  from  which  he  or  she  fled,  owes  service,  &c.  Act  of  Feb- 
ruary 12,  1793.  In  regard  to  these  provisions,  the  Court  are  of  opinion, 
that  as,  by  the  general  law  of  this  Commonwealth,  slavery  cannot  exist,  and 
the  rights  and  powers  of  slave  owners  cannot  be  exercised  therein,  the  effect 
of  this  provision  in  the  Constitution  and  laws  of  the  United  States  Is  to  limit 
and  restrain  the  operation  of  this  general  rule,  so  far  as  it  is  done  by  the 
plain  meaning  and  obvious  intent  and  import  of  the  language  used,  and  no 
farther.  The  constitution  and  law  manifestly  refer  to  the  case  of  a  slave  es- 
caping from  a  state,  where  he  owes  service  or  labour,  into  another  state  or 
territory.  He  is  termed  a  fugitive  from  labour;  the  proof  to  be  made  is,  that 
he  owed  service  or  labour  under  the  laws  of  the  state  or  territory  from  whid 
he  fled,  and  the  autliority  given  is  to  remove  such  fugitive  to  the  state  from 
which  he  fled.  This  language  can  by  no  reasonable  construction  be  applied 
to  the  case  of  a  slave  who  has  not  fled  from  the  state,  but  who  has  been 
brought  into  this  state  by  his  master.  The  same  conclusion  will  result  from 
a  consideration  of  the  well-known  circumstances  under  which  this  Constito- 
tion  was  formed.  Before  the  adoption  of  the  Constitution,  the  states  were,  to 
a  certain  extent,  sovereign  and  independent,  and  were  in  a  condition  to 
settle  the  terms  upon  which  they  would  form  a  more  perfect  union.  It  has 
been  contended  by  some  over-zealous  philanthropists,  that  such  an  article  in 
the  Constitution  could  be  of  no  binding  force  or  validity,  because  it  was  a  sti- 
pulation contrary  to  natural  right.  But  it  is  difficult  to  perceive  the  force  of 
this  objection.  It  has  already  been  shewn  that  slavery  is  not  contrary  to 
the  laws  of  nations.  It  would  then  be  the  proper  subject  of  treaties  amoDg 
sovereign  and  independent  powers.  Suppose,  instead  of  forming  the  present 
constitution,  or  any  other  confederation,  the  several  states  had  become  in  all 
respects  sovereign  and  independent,  would  it  not  have  been  competent  for 
them  to  stipulate  that  fugitive  slaves  should  be  mutually  restored,  and  to  frame 
suitable  regulations,  under  which  such  a  stipulation  should  be  carried  into 


lo  involve  the  state  ia  war;  and  each  indepeiideoc  state  has  a  tight  to 
line  by  its  ona  lavs  anJ  treaties  who  may  come  to  reside  or  seek 

within  its  limiu.  Now  the  Constitution  of  the  United  Stales  partakes 
r  ihe  natnre  of  a  treaty  and  of  a  form  of  government.     It  regards  the 

to  a  certain  exteat,  as  sovereign  and  independent  communities,  with 
wer  to  make  their  own  laws  and  regulate  their  own  policy,  and  fixes 
ms  upon  which  their  intercourse  with  eacii  other  shall  be  conducted. 
peet  to  foreign  relations,  it  regards  the  people  of  ihe  states  as  one  com- 
r,  and  constitutes  a  form  of  government  for  them.  It  is  well  Lnown 
iben  this  Constitution  was  formed,  some  of  the  Elales  permitted  slavery 
e  ilave  trade,  and  considered  them  highly  essentia)  to  their  interests, 
■t  aiime  other  states  had  abolished  slavery  within  their  own  limits,  and, 
lie  principles  deduced  and  policy  avowed  by  them,  might  be  presumed 
I*  to  extend  such  abolition  further.  It  was,  therefore,  manifestly  the 
■nd  the  object  of  one  party  to  this  compact  lo  enlarge,  extend,  and  se- 
ll ftr  aa  posaible,  the  tights  aod  powers  of  the  owners  of  slaves,  within 
iwn  limita  as  well  as  in  other  states,  and  of  the  other  patty  to  limit 
■train  them.  Under  these  cite uni stances,  the  clause  in  question  wa> 
on,  and  introduced  into  the  Constitution.     And  as  it  was  well  consi- 

aa  it  was  intended  to  secure  fiiture  peace  and  harmony,  and  to  fix,  as 
^lJ  as  language  could  do  it,  the  limit  to  which  the  rights  of  one  party 
bo  exercised  within  the  territory  of  tlie  other,  it  is  to  be  presumed 
ej  selected  terms  intended  to  express  their  exart  and  their  whole  mean- 
ittd  it  would  be  a  departure  from  the  purpose  and  spirit  of  the  compact, 

any  other  construction  upon  it,  than  that  to  be  derived  from  the  plain 
miral  import  of  the  language  used.  Besides  this  constroction  of  the 
ioD  ID  die  Conatitntion  gives  to  it  a  latitude,  sufBcient  to  afford  efiectual 
tj  to  the  owners  of  slaves.  The  states  have  a  plenary  power  to  make 
rs  neceaaar;  for  the  regulation  of  slavery  and  the  rights  of  slave-owners, 

Ae  alavaa  remain  within  their  territorial  limits;  and  it  is  only  when 
wipe,  without  the  consent  of  their  owners,  into  other  states,  that  they 
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themselves  possess  rights  and  privileges  in  one  character, 
which  they  are  not  entitled  to  in  another.     The  domestic 

Pennsylvania,  which  permitted  merohers  of  Congress  and  sojourners  to  retain 
their  domestic  slaves,  and  it  was  held,  that  he  did  not  hring  himself  within 
either  branch  of  the  exception,  because  he  had,  for  two  years  of  the  period^ 
ceased  to  be  a  member  of  Congress,  and  so  lost  the  privilege;  and  by  having 
become  a  resident,  could  not  claim  as  a  sojourner.     The  ease  is  an  autho* 
rity  to  this  point,  that  the  claimant  of  a  slave,  to  avail  himself  of  the  pro* 
visions  of  the  Constitution  and  laws  of  the  United  States,  must  bring  himself 
within  their  plain  and  obvious  meaning,  and  they  will  not  be  extended  by  con* 
struction;  and  that  the  clause  in  the  Constitution  is  confined  to  the  case  of  a 
slave  escaping  from  one  state  and  fleeing  to  another.     But  in  a  more  recent 
case,  the  point  was  decided  by  the  same  eminent  Judge.    Ex  parte  SimmonSi 
4  Wash.  C.  C.  R.  396.      It  was  an  application  for  a  certificate  under  §  3  of 
the  Act  of  Feb.  12,  1793.    He  held,  that  both  the  Constitution  and  the  laws 
of  the  United  States  apply  only  to  fugitives,  escaping  from  one  state  and 
fleeing  to  another,  and  not  to  the  case  of  a  slave  voluntarily  brought  by  hii 
master.     Another  question  was  made  in  that  case,  whether  the  slave  wu 
free  by  the  laws  of  Pennsylvania,  which,  like  our  own,  in  effect  liberate  siafes 
voluntarily  brought  within  the  state ;  but  there  is  an  exception  in  favonr  of 
Members   of  Congress,    Foreign  Ministers  and   Consuls,  and  sojourners. 
But  this  provision  is  qualified  as  to  sojourners  and  persons  passing  through 
the  state  in  such  manner  as  to  exclude  them  from  the  henefit  of  the  exeep* 
tion,  if  the  slave  was  retained  in  the  state  longer  than  six  months.     The 
slave  in  that  case,  having  been  detained  in  the  state  more  than  six  month% 
was  therefore  held  free.   This  case  is  an  authority  to  this  point;  the  genend 
rule  being,  that  if  a  slave  is  brought  into  a  state  where  the  laws  do  net 
admit  slavery,  he  will  be  held  free;  the  person  who  claims  him  as  a  ilate^ 
under  any  exception  or  limitation  of  the  general  rule,  must  shew  clearly  thit 
the  case  is  within  such  exception.     The  same  principle  was  substantially  di^ 
cided  by  the  state  court  of  the  same  state  in  the  case  of  Commonwealth  •• 
Holloway,  2  Serg.  &  Rawle,  305.     It  was  the  case  of  a  child  of  a  fugitiie 
slave,  born  in  Pennsylvania.     It  was  held,  that  the   Constitution  of  ths 
United  States  was  not  inconsistent  with  the  law  of  Pennsylvania ;   that  §» 
the  law   and  Constitution  of  the  United  States  did  not  include  the  issn 
of  fugitive  slaves  in  terms,  it  did  not  embrace  them  by  conatmction  sf 
implication.      The  Court  considers  the  law   as  applying  only  to  those  whs 
escape. — Yet  by  the  operation  of  the  maxim,  which   obtains   in  aU  the 
states  wherein  slavery  is  permitted  by  law.  Partus  sequitur  ventrem,  the 
ofi'spring  would  follow  the  condition  of  the  mother,  if  either  the  rule  of 
comity  contended  for  applied,  or  if  the  law  of  the  United  States  would  be 
extended  by  construction.     The  same  decision  has  been  made  in  IndianSy 
3  Amer.  Jurist,  404.     In  Louisiana,  it  had  been  held,  that  if  a  person  with 
a  slave  goes  into  a  state  to  reside,  where  it  is  declared  that  slavery  shall  not 
exist  for  ever  so  short  a  time,  the  slave  ipso  facto  becomes  free,  and  wiU  be 
ao  adjudged  and  considered  afterwards  in  all  other  states;  and  a  person  moving 
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slave  may,  in  that  character,  by  law  accompany  his  master 
or  mistress  to  any  part  of  the  world.     But  that  privilege 

from  Kentucky  to  Ohio  to  reside,  his  slaves  thereby  became  free,  and  were 
so  held  in  Looisiana.      This  case  also   fully   recognises    the    authority  of 
states  to  make  laws  dissolving  the  relation  of  master  and  slave ;  and  con- 
■iders  tke  special  limitation  of  the  general  power,  by  the  Federal  Const!- 
tBtioA,  as  a  forcible  implication  in  proof  of  the  existence  of  such  general 
power.    Lonsford  v.  Coquillon,  14  Martin,  R.  465.   And  in  the  above-cited 
case  from  Louisiana,  it  is  very  significantly  remarked  that  such  a  construc- 
tion of  the  Constitution  and  law  of  the  United  States  can  work  injury  to  no 
,  for  the  principle  acts  only  on  the  willing,  and  Volenti  non  fit  injuria.  The 
mle  of  construction  is  adopted  in  analogous  cases  in  other  countries ; 
that  is,  where  an  institution  is  forbidden,  but  where,  for  special  reasons  and 
to  a  limited  extent,  such  prohibition  is  relaxed,  the  exemption  is  to  be  con- 
stroed  strictly ;  and  whoever  claims  the  exemption,  must  shew  himself  clearly 
within  it;  and  where  the  facts  do  not  bring  the  case  within  the  exemption,  the 
general  mle  has  its  effect.     By  a  general  law  of  France,  all  persons  inhabit- 
ing or  being  within  the  territorial  limits  of  France  are  free.     An  edict  was 
passed  by  Lonis  XIV.,  called  '  Le  Code  Noir,'  respecting  slavery  in  the 
eolsnies.    In  1716,  an  edict  was  published  by  Louis  XV.,  concerning  slavery 
in  the  coloniesy  and  reciting,  among  other  things,  that  many  of  the  colonists 
were  desirous  of  bringing  their  slaves  into  France  to  have  them  confirmed  in 
^  principles  of  religion,  and  to  be  instructed  in  various  arts  and  handicrafts^ 
from  which  the  colonists  would  derive  much  benefit  on  the  return  of  the 
aUves^  but  that  many  of  the  colonists  feared  that  their  slaves  would  pretend 
to  be  free  on  their  arrival  in  France,  from  which  their  owners  would  sustain 
considerable  loss,  and  be  deterred  from  pursuing  an  object  at  once  so  pious 
•od  so  useful.     The  edict  then  provides  a  series  of  minute  regulations,  to  be 
observed  both  before  their  departure  from  the  West  Indies  and  ou  their  arrival 
in  France;  and  if  all  these  regulations  are  strictly  complied  with,  the  negroes 
to  brought  over  to  France  shall  not  thereby  acquire  any  right  to  their  free- 
dom, but  shall  be  compellable  to  return;  but  if  the  owners  shall  neglect  to 
comply  with  the  prescribed  regulations,  the  negroes  shall  become  free,  and 
tbe  owners  shall  lose  all  property  in  them.     20  Howell,  State  Trials,  15, 
note.    The  Constitution  and  laws  of  the  United  States  then  are  confined  to 
cases  of  slaves  escaping  from  other  states,  and  coming  within  the  limits  of 
this  state,  without  the  consent  and  against  the  will  of  their  masters,  and  can- 
not by  any  sound  construction  extend  to  a  case  where  the  slave  does  not 
escape,  and  does  not  come  within  the  limits  of  this  state  against  the  will  of 
the  master,  but  by  his  own  act  and  permission.    This  provision  is  to  be  con- 
sumed according  to  its  plain  terms  and  import,  and  cannot  be  extended  be- 
yond this,  and  where  the  case  is  not  that  of  an  escape,  the  general  rule  shall 
hare  its  effect.    It  is  upon  these  grounds,  we  are  of  opinion,  that  an  owner  of 
a  slare  in  another  state,  where  slavery  is  warranted  by  law,  voluntarily  bring- 
iog  neb  slave  into  this  state,  has  no  authority  to  detain  him  against  his  will, 
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exists  no  longer  than  his  character  of  domestic  slave  attaches 
to  him ;  for,  should  the  owner  deprive  him  of  the  character 
of  being  a  domestic  slave,  by  employing  him  as  a  field  slave, 
he  would  be  deprived  of  the  right  of  accompanying  his 
master  out  of  the  colony  '.** 

§  97.  Struck  with  the  inconveniences  of  the  doctrine  of 
the  ubiquity  of  the  law  of  the  domicil,  as  to  the  capacity, 
state,  and  condition  of  persons,  as  an  absolute  and  general 
doctrine,  a  learned  Judge  in  the  Scottish  courts^  has  not 
hesitated  to  hold  that  no  such  doctrine  is  recognised  as  of 
universal  obligation  in  Scotland.  '^  Would  a  marriage 
here*'  (says  he)  "be  declared  void  because  the  parties  were 
domiciled  in  England,  and  were  minors  when  they  married 
here,  and  of  course  incapable  by  the  law  of  that  country 

or  to  carry  him  out  of  the  state  against  his  conseDt,  for  the  purpose  of  behig 
held  in  slavery.     This  opinion  is  not  to  be  considered  as  extending  to  a  ctss 
where  the  owner  of  a  fugitive  slave,  having  produced  a  certificate  according 
to  the  law  of  the  United  States,  is  bona  fide  removing  such  slave  to  hit  own 
domicil,  and  in  so  doing  passes  through  a  free  state;  where  the  law  confen 
a  right  or  favour,  by  necessary  implication  it  gives  the  means  of  executing 
it.    Nor  do  we  give  any  opinion  upon  the  case,  where  an  owner  of  a  slave  ii 
one  state  is  boni  fide  removing  to  another  state,  where  slavery  is  allowed,  aid 
in  so  doing  necessarily  passes  through  a  free  state,  or,  arriving  by  accident 
or  necessity,  he  is  compelled  to  touch  or  laud  therein,  remaining  no  longer 
than  necessary.     Our  geographical  position  exempts  us  from  the  probtUe 
necessity  of  considering  such  a  case,  and  we  give  no  opinion  respecting  it^ 
The  child,  who  is  the  subject  of  the  habeas  corpus,  being  of  too  tender  yetrt 
to  have  any  will  or  give  any  consent  to  be  removed,  and  her  mother  being  &> 
slave,  and  having  no  will  of  her  own,  and  no  power  to  act  for  her  child,  she  i* 
necessarily  left  in  the  custody  of  the  law.     The  respondent  having  claineA. 
the  custody  of  the  child,  in  behalf  of  Mr.  and  Mrs.  Slater,  who  claim  thc^ 
right  to  carry  her  back  to  Louisiana,  to  be  held  in  a  state  of  slavery,  we 
of  opinion  that  his  custody  is  not  to  be  deemed  by  the  Court  a  proper 
lawful  custody.     Under  a  suggestion  made  in  the  outset  of  this  inquiry,  tb^' 
a  probate  guardian  would  probably  be  appointed,  we  shall  for  the  prese^^ 
order  the  child  into  a  temporary  custody,  to  give  time  for  an  application  to 
made  to  the  Judge  of  Probate. 

1  The  Slave  Grace,  2  Hagg.  Adm.  R.  94,  113,  114.  It  seems  that  Chri 
tinsus  and  Gudelin  held  the  same  opinion  as  Lord  Stowell.  See  Chris'^ 
naeus.  Vol.  4,  Decis.  80,  n.  4,  p.  115;  cited  also,  1  Burge,  Com.  on  Col.  a-' 
For.  Law,  P.  1,  eh.  10,  p.  749. 

^  Lord  Meadowbank;  Fergusson  oa  Mar.  and  Divorce,  App.  8619 
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itracting  marriage  ?  This  category  of  law  does  not 
the  contracting  individuals  only^  but  the  public^  and 
in  Yarious  ways.  And  the  consequences  would  prove 
.  little  inconvenient,  embarrassing,  and  probably,  even 
ricable,  if  the  personal  incapacities  of  individuals, 
majors  and  minors,  the  competency  to  contract  mar- 
s  and  infringe  matrimonial  engagements,  the  rights 
nmestic  authority  and  service,  and  the  like,  were  to 
oalified  and  regulated  by  foreign  laws  and  customs, 
which  the  mass  of  the  population  must  be  utterly 
ijuainted.  Accordingly,  the  laws  of  this  description 
.  nowhere  to  yield  to  those  of  foreign  countries ;  and 
rdingly,  it  is  believed,  no  nation  has  hitherto  thought 
mferring  powers  and  forms  on  its  courts  of  justice  ad- 
te  for  enabling  them  to  execute  over  foreigners  regular 
ority,  for  enforcing  the  observance  of  them  of  the  laws 
irar  own  country,  when  expatriated.  In  fact,  the  very 
t  principles  which  prescribe  to  nations  the  administra- 
of  their  own  criminal  law,  appear  to  require  a  like  ex- 
Te  administration  of  law  relative  to  the  domestic  rela- 
i.  Hence,  both  in  England  and  Scotland,  the  most 
lar  constitution  abroad  of  domestic  slavery  was  held  to 
A  no  claim  to  domestic  service  in  this  country,  though 
ictions  for  only  such  service,  and  under  such  domestic 
lority,  as  our  laws  recognised.  The  whole  order  of  so- 
f  would  be  disjointed,  were  the  positive  institutions  of 
ign  nations  concerning  the  domestic  relations,  and 
capacities  of  persons  regarding  them,  admitted  to 
ate  universally,  and  form  privileged  castes  living 
I  under  separate  laws,  like  the  barbarous  nations  dur- 
many  centuries  after  their  settlement  in  the  Roman 
ire^" 
98.  These  diversities  in  the  practical  jurisprudence  of 


Mid  Meadowbank;  Fergusson  on  Mar.  and  Divorce,  App.  361,  362. 
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di£fer^it  countries^  as  to  the  effect  of  personal  ability  and 
disability^  and  personal  capacity  or  inci^pacity,  abundantly 
establish^  in  the  first  place^  that  there  is  no  g^ieral  rule 
on  the  subject^  which  b  admitted  by  all  nations ;  and,  in  the 
next  place^  that  the  very  exceptions  introduced  or  conceded 
by  those  who  most  strenuously  *  contend  for  the  universal 
operation  of  the  law  of  the  domicil  of  the  party,  either  na« 
tive  or  acquired,  in  cases  of  this  nature,  as  satisfiM^torily 
established,  that  no  general  rules  have  been  out  can  be  es* 
tablished,  which  may  not  work  serious  inconvenience  to  the 
interests  or  institutions  of  some  particular  countries,  or  to 
some  particular  classes  of  capacities  or  incapacities.  The 
proper  conclusion,  then,  to  be  drawn  from  this  review  of  the 
subject  is,  that  the  rule  of  Huberus  is  correct,  that  no  na- 
tion is  under  any  obligation  to  give  efifect  to  the  laws  oi 
any  other  nation,  which  are  prejudicial  to  itself  or  to  its 
own  citizens ;  that  in  all  cases  every  nation  must  judge  fw 
itself  what  foreign  laws  are  so  prejudicial  or  not;  and  that, 
in  cases  not  so  prejudicial,  a  spirit  of  comity  and  a  sense  ci 
mutual  utility  ought  to  induce  every  nation  to  allow  foil 
force  and  effect  to  the  laws  of  every  other  nation.  This  is 
the  doctrine  asserted  by  Mr.  Chancellor  Kent ;  and  it  oa* 
tainly  has  a  most  solid  foundation  in  the  actual  practice  of 
nations.  "  There  is  no  doubt,"  says  he,  ''  of  the  truth  of 
the  general  proposition,  that  the  laws  of  a  country  have  no 
binding  force  beyond  its  own  territorial  limits ;  and  their 
authority  is  admitted  in  other  states,  not  ex  propria  vigore, 
but  ex  comitate;  or  in  the  language  of  Huberus,  QwUemtt 
sine  prayudicio  indulgentium  fieri  potest.  Every  independ- 
ent community  will  judge  for  itself,  how  far  the  eomiias 
inter  commumtates  is  to  be  permitted  to  interfere  with  its 
domestic  interests  and  policy,  &c.  It  is  a  maxim  that 
locus  regit  actum,  unless  the  intention  of  the  parties  to  the 
contrary  be  clearly  shewn.  It  is,  however,  a  necessary  ex- 
ception to  the  universality  of  the  rule,  that  no  people  are 
bound  to  enforce,  or  hold  valid  in  their  courts  of  justice. 


CH.  lY.]  CAPACITY   OF   PERSONS.  163 

any  contract  which  is  injurious  to  their  public  rights^  or 
offends  their  morals^  or  contravenes  their  policy^  or  violates 
a  public  law^" 

§  99.  In  discussing  this  subject,  our  attention  has  been 
more  particularly  drawn  to  the  common  cases  of  incapacity, 
resulting  from  minority,  and  marriage,  and  legitimacy. 
But  the  principles  which  apply  to  them,  are  not  materially 
different  from  those  which  apply  to  cases  of  idiocy,  insanity, 
and  prodigality.  The  extent  of  the  rights  and  authorities 
of  guardians,  curators,  parents,  and  masters,  over  persons 
subjected  to  their  control,  or  committed  to  their  charge, 
may,  in  a  general  sense,  be  said  to  depend,  so  far  as  they 
are  to  be  recognised,  or  enforced  by  and  in  foreign  nations, 
upon  the  same  common  ground  of  international  jurispru- 
dence, that  is  to  say,  upon  a  general  comity,  founded  in  the 
sense  of  mutual  interests,  mutual  benefits,  and  mutual  ob- 
ligations to  cultivate  peace  and  harmony.  It  was  said  on 
a  recent  occasion,  with  great  force  and  propriety,  by  Mr. 
Chief  Justice  Taney,  in  delivering  the  opinion  of  the 
Supreme  Court : — ^^  The  comity  thus  extended  to  other 
nations,  is  no  impeachment  of  sovereignty.  It  is  the  volun- 
tary act  of  the  nation  by  which  it  is  offered,  and  is  inad- 
missible when  contrary  to  its  policy  or  prejudicial  to  its 
interests.  But  it  contributes  so  largely  to  promote  justice 
between  individuals,  and  to  produce  a  friendly  intercourse 
between  the  sovereignties  to  which  they  belong,  that  courts 
of  justice  have  constantly  acted  upon  it  as  a  part  of  the 
voluntary  law  of  nations  ^ 


1  2  Kent,  Comm.  Lect.  39,  pp.  457,  458,  (3rd  edit.) ;  Post,  §  244 — 259. 
Sec  also  Greenwood  v,  Curtis,  6  Mass.  R.  378,  379.— This  subject  is  a 
good  deal  discussed  in  the  able  work  of  Mr.  Fergusson  on  Marriage  and 
Divorce ;  and  tlie  opinions  of  the  Judges  in  the  case  of  Gordon  v.  Pye,  iu 
1815,  and  that  of  Edmonstone  and  others,  in  1816,  before  the  Scottish 
courts,  are  particularly  worthy  of  examination,  from  their  comprehensive 
learning  and  ability.  Fergusson,  App.  pp.  276 — 363.  See  also,  Id.  pp. 
384 — 422. 

^  Bank  of  Augusta  r.  Earle,  13  Peters,  R.  589. 
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§  100.  In  concluding  this  discussion^  as  to  the  operation 
of  foreign  laws  on  questions  relating  to  the  capacity^  state, 
and  condition  of  persons,  it  may  be  useful  to  bring  together 
some  of  those  rules  which  seem  best  established  in  the  juris- 
prudence of  England  and  America,  leaving  others  of  a  more 
doubtful  character  and  extent,  to  be  decided,  as  they  may 
arise,  in  the  proper  forum. 

§  101.  First.  The  capacity,  state,  and  condition  of  per- 
sons, according  to  the  law  of  their  domicil,  will  generally 
be  regarded,  as  to  acts  done,  rights  acquired,  and  con- 
tracts made  in  the  place  of  their  domicil,  touching  pro- 
perty situate  therein.  If  these  acts,  rights,  and  contracts 
have  validity  there,  they  will  be  held  equally  valid  every- 
where. If  invalid  there,  they  will  be  held  invalid  every- 
where ^ 

§  102.  Secondly.  As  to  acts  done,  rights  acquired, 
and  contracts  made  in  other  countries  touching  property 
therein,  the  law  of  the  country  where  the  acts  are  done, 
the  rights  are  acquired,  or  the  contracts  are  made,  will 
generally  govern  in  respect  to  the  capacity,  state,  and  con- 
dition of  persons  ^  In  affirmance  of  this  doctrine,  the 
Supreme  Court  of  Louisiana,  in  a  case  where  the  direct 
question  came  before  them,  expressly  stated,  that  they  had 
no  difficulty  in  assenting  to  the  proposition,  that  contracts 
entered  in  other  states,  as  it  relates  to  their  validity,  and 
the  capacity  of  the  contracting  parties,  are  to  be  tried  in 
Louisiana,  by  the  lex  loci  celebrati  contracttis.  And  that, 
if  a  contract  was  entered  into  in  another  state,  in  conformity 
to  the  local  law,  to  have  its  effects  and  execution  there,  the 
Courts  of  Louisiana  cannot  declare  it  a  nullity  on  the 
ground  that  it  would  not  be  valid  according  to  the  system 


1  See  Male  v.  Roberts,  8  Esp.  R.  63 ;  Thompson  v.  Ketcham,  8  John. 
R.  189;  Ante,  §  64 — 68:  Id.  §  87.  See  Foelix,  Conflict  des  Loix  Re?ae 
Etrang.  et  Fran9.  Tom.  7,  1840,  §  38,  pp.  342—344. 

a  Ante,  §  69,  70—74;  Id.  §  80—82,  87. 
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of  jurisprudence  of  that  state,  even  if  one  or  both  of 
the  contracting  parties  were  not  citizens  of  such  foreign 
state  ^ 

§  1 02  «•  It  has  been  well  remarked  by  Mr.  Burge^ — 
*'  This  doctrine  promotes,  whilst  that  to  which  it  is  opposed 
is  inconsistent  with,  those  principles  of  mutual  convenience, 
which  induce  the  recognition  of  foreign  laws.  The  obsta- 
cles to  commercial  intercourse  between  the  subjects  of 
foreign  states,  would  be  almost  insurmountable^  if  a  party 
must  pause  to  ascertain,  not  by  the  means  within  his  reach, 
but  by  recourse  to  the  law  of  the  domicil  of  the  person 
with  whom  he  was  dealing,  whether  the  latter  has  attained 
the  age  of  majority,  and  consequently,  whether  he  is  com- 
petent to  enter  into  a  valid  and  binding  contract.  If  the 
country  in  which  the  contract  was  litigated^  was  also  that 
in  which  it  had  been  entered  into,  and  if  the  party  enforcing 
it  were  the  subject  of  that  country,  it  would  be  unjust,  as 
well  as  unreasonable,  to  invoke  the  law  of  a  foreign  state 
for  the  benefit  of  the  foreigner,  and  to  deprive  its  own  sub- 
ject of  the  benefit  of  the  law  of  his  own  state  ^T 

§  102  b.  He  adds : — "  It  has  been  hitherto  assumed,  that 
according  to  the  law  of  the  domicil,  the  person  was  a  minor, 
and  incapable  of  contracting,  although  he  had  attained  the 
age  which   in  loco  contractus  constituted   majority,   and 
where,  according  to  that  law,  he  was  competent  to  contract. 
In  such  a  case,  it  has  been  submitted  that  the  lex  loci 
cofUractAs  ought  to  be  followed.     It  ought  also  to  be  fol- 
lowed, if  the  converse  of  that  case  occurred,  and  he  had 
attained  majority  according  to  the  law  of  his  domicil,  but 
was  a  minor  according  to  that  which  prevailed  in  loco  con-- 
tractus.    It  is  true,  in  the  latter  case,  the  party  was  sub 
ject  to  no  greater  liability  than  he  would  have  incurred  in 


*  Mr.  Justice  Bollard,  in  Andrews  v.  His  Creditors,  11  Louis.  R.  464; 
Ante,  §  95,  n.  8,  %  96  a. 

^  I  Burge,  Comm.  on  Col.  and  For.  Law,  P.  1,  ch.  4,  p.  132. 
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the  place  of  his  domicil.  But,  if  the  principle  be  correct, 
that  the  lex  loci  contractus  ought  to  determine  the  validity 
of  a  contract,  when  that  validity  depends  on  the  capacity 
of  the  contracting  party,  it  must  be  uniformly  applied, 
whether  the  law  prevailing  in  the  domicil,  be  that  which 
capacitates  or  incapacitates ;  for  it  would  not  be  reason- 
able, that  two  different  laws  should  be  applied  to  one  aad 
the  same  contract,  and  that  the  liability  of  one  of  the  par- 
ties should  be  decided  by  the  lex  loci  contractus;  and  that 
of  the  other,  by  the  lex  loci  domicilii^/* 

§  103.  Thirdly.  Hence  we  may  deduce,  as  a  corollary, 
that  in  regard  to  questions  of  minority  or  majority,  com- 
petency or  incompetency  to  marry,  incapacities  incident  to 
coverture,  guardianship,  emancipation,  and  other  personal 
qualities  and  disabilities,  the  law  of  the  domicil  of  birth,  or 
the  law  of  any  other  acquired  and  fixed  domicil,  is  not 
generally  to  govern ;  but  the  lex  loci  contractus  out  actus, 
the  law  of  the  place  where  the  contract  is  made,  or  the  act 
done.  Therefore,  a  person  who  is  a  minor  until  he  is  of 
the  age  of  twenty-five  years  by  the  law  of  his  domicil,  and 
incapable,  as  such,  of  making  a  valid  contract  there,  may 
nevertheless,  in  another  country,  where  he  would  be  of  age 
at  twenty-one  years,  generally  make  a  valid  contract  at 
that  age,  even  a  contract  of  marriage  ^ 

§  104.  Fourthly.  Personal  disqualifications,  not  arising 
firom  the  law  of  nature,  but  £rom  the  principles  of  the  cxuh 
tomary  or  positive  law  of  a  foreign  country,  and  especially 
such  as  are  of  a  penal  nature,  are  not  generally  regarded 
in  other  countries  where  the  like  disqualifications  do  not 
exist  \  Hence,  the  disqualifications  resulting  firom  hereof 
excommunication,  popish  recusancy,  infamy,  and  other  penal 
disabilities,  are  not  enforced  in  any  other  country,  except 


^  1  Bnrge»  Comm.  on  Col.  and  For.  Law,  P.  1,  ch.  4,  p.  133. 
^  Ante,  §  75,  79,  80—82. 
3  Ante,  §  91—96. 
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that  in  wbich  they  originate.  They  are  strictly  territorial. 
So,  the  state  of  slavery  will  not  be  recognised  in  any  coun* 
try,  whose  institutions  and  policy  prohibit  slavery '. 

}  105.  Fifthly.  In  questions  of  legitimacy  or  illegiti* 
macy,  the  law  of  the  place  of  the  marriage  will  generally 
gorem,  as  to  the  issue  subsequently  bom.  If  the  marriage 
is  valid  by  the  law  of  that  place,  it  will  generally  be  held 
Talid  in  every  other  country,  for  the  purpose  of  ascertaining 
legitimacy  and  heirship.  If  invalid  there,  it  will  generally 
(if  not  universally)  be  held  invalid  in  every  other  country '. 

§  105  a.  Sixthly.  As  to  issue  bom  before  the  marriage, 
if,  by  the  law  of  the  country  where  they  are  born,  they 
would  be  l^itimated  by  the  subsequent  marriage  of  their 
parents,  they  will  by  such  subsequent  marriage  (perhaps  in 
any  country,  but  at  all  events  in  the  same  country)  be- 
come legitimate,  so  that  this  character  of  legitimacy  will 
be  recognised  in  every  other  country.  If  illegitimate  there, 
the  same  character  will  belong  to  them  in  every  other 
coaDtry\ 

§  106.  Seventhly.  No  nation  being  under  any  obliga- 
tion to  yield  up  its  own  laws,  in  regard  to  its  own  subjects 
to  the  laws  of  other  nations,  it  will  not  suffer  its  own  sub- 
jects to  evade  the  operation  of  its  own  fundamental  policy 
or  laws,  or  to  commit  frauds  in  violation  of  them,  by  any 
acts  or  contracts  made  with  that  design  in  a  foreign  coun- 
try ;  and  it  will  judge  for  itself,  how  far  it  will  adopt,  and 
how  fai  it  will  reject,  any  such  acts  or  contracts.  Hence, 
the  acts  of  prodigals,  of  minors,  of  idiots,  of  lunatics,  and  of 
married  women,  escaping  into  foreign  countries,  are  not  to 
be  deemed  as,  of  course,  absolutely  obligatory,  even  if 
sanctioned  by  the  foreign  law,  unless  the  laws  of  their  own 


1  Ante,  i  91,  92,  94,  95. 

s  Co.  Lite.  79.  b.;  Harg.  n.  44;  Ante,  §  96. 

s  Ante,  i  79,  SO,  81,  86. 

^  Ante,  §  87,  87  a ;  Munro  v.  SaunderB,  6  Bligb,  R.  468. 
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country  adopt  such  foreign  law  as  a  rule  to  goyem  in  such 
cases  \  Hence,  too,  a  person  born  before  wedlock^  who  in 
the  country  of  his  birth  is  deemed  illegitimate^  may  not  by 
a  subsequent  marriage  of  his  parents  in  another  .country, 
by  whose  laws  such  a  marriage  would  make  him  legitimate, 
cease  to  be  illegitimate  in  the  country  of  his  birth*.  Hence, 
also,  if  a  marriage  is  by  the  laws  of  a  country  indissoluble 
when  once  contracted  between  its  own  subjects,  they  may 
not  by  a  mere  removal  into  another  country,  at  least  with* 
out  a  change  of  domicil,  be  deemed  capable  of  contracting 
a  new  marriage  after  a  divorce,  lawful  by  the  law  of  the 
place  to  which  they  have  removed'.  In  short,  every  nation 
in  these  and  the  like  cases  will  govern  itself  by  such  rules 


1  An  apt  iUustration  of  tliis  rule  may  be  found  in  the  present  law  of 
France.  By  that  law,  a  marriage  contracted  in  a  foreign  country  between 
Frenchmen,  or  a  Frenchman  and  a  stranger,  is  valid,  if  celebrated  according 
to  the  forms  used  in  that  country ;  provided  it  is  preceded  by  a  proper  publi- 
cation of  banns,  and  the  Frenchman  does  not  contravene  the  other  provisions 
of  the  French  law.  Upon  this  law  Toullier  remarks,  that  the  conditioiis 
required  to  be  complied  with,  are  those  of  the  code  respecting  the  contract 
of  marriage ;  for,  as  the  laws  respecting  the  person  follow  a  Frenchman 
everywhere,  it  results,  that  even  in  a  foreign  country,  he  is  held  to  conform 
to  the  French  laws,  relative  to  the  age  of  the  contracting  parties,  their  familyi 
and  the  impediments  to  marriage,  1  Toullier,  Droit  Civil  Francois,  art.  57Qi 
p.  484.  So  that  French  minors,  who  are  incapable  of  contracting  a  mar- 
riage in  France,  are  disabled  everywhere,  even  though  the  marriage  would 
be  good  by  the  law  of  the  place  where  the  marriage  is  celebrated.  The 
English  and  American  Courts  would  hold  such  a  marriage  good.  Code  Civil, 
art.  144,  148,  170  ;  Merlin,  Report,  tit.  Loi.  §  6,  n.  1.  See  also  2  Kent, 
Comm.  Lect.  26,  p.  93,  note,  3rd  edition.  The  doctrine  of  France  in  this 
respect,  is  but  an  illustration  of  the  general  rule  prescribed  by  the  Civil  Code 
of  France,  (art.  3.),  that  the  laws  respecting  the  state  and  condition  of 
Frenchmen  govern  them,  even  when  resident  in  a  foreign  country.  Antet 
$54. 

2  Ante,  §  79,  87,  87  a,  105  a. 

3  See  Rex  v,  LoUey,  1  Russ.  &  Ryan's  Case,  236;  Tovey  v.  Lindsay, 
1  Dow.  R.  124;  Beazley  v.  Beazley,  3  Hagg.  Eccl.  R.  639;  McCarthy  v. 
De  Caiz,  1831,  2  Russ.  &  Mylne,  R.  620.  But  see  Warrender  v.  War- 
render.  9  Bligh,  R.  89;  Post,  §  215—231. 


^ 
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and  principles^  as  are  best  adapted  in  its  own  judgment  to 
subserve  its  own  substantial  interests  and  fixed  policy^  and 
to  uphold  its  own  institutions^  as  well  as  to  promote  a 
liberal  intercourse^  and  a  spirit  of  confidence  and  reciprocal 
comity,  with  all  other  nations.  But  this  subject  will  be  more 
fully  considered  in  the  succeeding  chapters. 
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CHAPTER  V. 


MARRIAGE. 


§  107.  Having  treated  of  the  capacity  and  incapacity  of 
persons  as  affected  by  foreign  law^  and  especially  in  rela- 
tion to  their  capacity  or  incapacity  to  contract  marriage  in 
a  foreign  country  \  we  shall  next  proceed  to  consider  more 
fully  the  nature  and  effect  of  the  relation  of  marriage  con- 
tracted by  and  between  persons  who  are  admitted  to  be  na 
juris,  and  to  possess  competent  capacity  everywhere  *.  We 
shall  then  discuss  the  manner  in  which  that  relation  may  be 
dissolved^  and  the  effect  of  such  dissolution. 

§  108.  Marriage  is  treated  by  all  civilized  nations  as  a 
peculiar  and  favoured  contract.  It  is  in  its  origin  a  con- 
tract of  natural  law  \  It  may  exist  between  two  individ- 
uals of  different  sexes^  although  no  third  person  existed  in 
the  worlds  as  happened  in  the  case  of  the  common  ancestors 
of  mankind.  It  is  the  parent^  and  not  the  child^  of  society ; 
Principium  urbis  et  quasi  seminarium  reipublicoB.  In  civil 
society  it  becomes  a  civil  contract^  regulated  and  prescribed 
by  law,  and  endowed  with  civil  consequences.  In  many  ci- 
vilized countries,  acting  under  a  sense  of  the  force  of  sacred 
obligations,  it  has  had  the  sanctions  of  religion  superadded. 
It  then  becomes  a  religious,  as  well  as  a  natural  and  civil, 
contract;  for  it  is  a  great  mistake  to  suppose,  that,  be- 

1  Ante,  §  79 — 90. 

^  On  this  subject  consult  1  Burge,  Comm.  on  Col.  and  For.  Law,  P.  1, 
ch.  5,  §  1,  2,  3,  pp.  135 — 201. 

3  I  have  throughout  treated  marriage  as  a  contract  in  the  common  sense 
of  the  word ;  because  this  is  the  light  in  which  it  is  ordinarily  viewed  by  Ju- 
rists, domestic  as  well  as  foreign.  But  it  appears  to  me  to  be  something 
more  than  a  mere  contract:  it  is  rather  to  be  deemed  an  institution  of  so- 
ciety, founded  upon  the  consent  and  contract  of  the  parties ;  and  in  this  view 
it  has  some  peculiarities  in  its  nature,  character,  operation,  and  extent  of 
obligation,  different  from  what  belong  to  ordinary  contracts. 
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cause  it  is  the  one^  therefore  it  may  not  likewise  be  the 
other  ^  The  common  law  of  England  (and  the  like  law 
exists  in  America)  considers  marriage  in  no  other  light  than 
as  a  civil  contract.  The  holiness  of  the  matrimonial  state 
is  left  entirely  to  ecclesiastical  and  religious  scrutiny  *.  In 
the  Catholic  countries^  and  in  some  of  the  Protestant  coun* 
tries  of  Europe,  it  is  treated  as  a  sacrament  ^. 

§  109.  There  axe  some  remarks  on  this  subject,  made  by 
t  distinguished  Scottish  Judge,  so  striking,  that  they  de- 
lerre  to  be  quoted  at  large  *: — "  Marriage  being  entirely  a 
personal  consensual  contract,  it  may  be  thought  that  the 
lex  lod  must  be  resorted  to  in  expounding  every  question 
that  arises  relative  to  it.  But  it  will  be  observed,  that 
marriage  is  a  contract  sui  generis,  and  differing,  in  some  re- 
spects^ from  all  other  contracts  ;  so  that  the  rules  of  law, 
which  are  applicable  in  expounding  and  enforcing  other 
contracts^  may  not  apply  to  this.  The  contract  of  marriage 
is  the  most  important  of  all  human  transactions.  It  is  the 
very  basis  of  the  whole  fabric  of  civilized  society.  The 
statu9  of  marriage  is  juris  gentium,  and  the  foundation  of  it, 
like  that  of  all  other  contracts,  rests  on  the  consent  of  par- 
ties. But  it  differs  from  other  contracts  in  this,  that  the 
rights,  obligations,  or  duties,  arising  from  it,  are  not  left 
entirely  to  be  regulated  by  the  agreements  of  parties ;  but 
are,  to  a  certain  extent,  matters  of  municipal  regulation, 
over  which  the  parties  have  no  control,  by  any  declaration 
of  their  will.  It  confers  the  status  of  legitimacy  on  children 
bom  in  wedlock,  with  all  the  consequential  rights,  duties, 
and  privileges  thence  arising;  it  gives  rise  to  the  relations 
of  consanguinity  and  affinity;  in  short,  it  pervades  the 
whole  system  of  civil  society.  Unlike  other  contracts,  it 
cannot,  in  general,  amongst  civilized  nations,  be  dissolved 


'  Dalrymple  v.  Dalrymple,  2  Hagg.  Consist.  R.  63 ;  Linclo  v,  Belisario, 
1  Hagg.  Consist.  R.  231. 
*  1  Black.  Comm.  433. 

s  Dalrymple  o.  Dalrymple,  8  Hagg.  Consist.  R.  63— -65. 
^  Lofd  Bob«rtaon«  in  Fergaaaon  on  Man*  and  DiToroe,  S97— S99« 
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by  mutual  consent ;  and  it  subsists  in  fiill  forcCj  even  al- 
though  one  of  the  parties  should  be  for  ever  rendered  inca- 
pable^  as  in  the  case  of  incurable  insanity^  or  the  like,  firom 
performing  his  part  of  the  mutual  contract. 

§  110.  ''No  wonder  that  the  rights,  duties,  and  obliga- 
tions, arising  firom  so  important  a  contract,  should  not  be 
left  to  the  discretion  or  caprice  of  the  contracting  parties, 
but  should  be  regulated,  in  many  important  particulars,  by 
the  laws  of  every  civilized  country.  And  such  laws  must 
be  considered  as  forming  a  most  essential  part  of  the  public 
law  of  the  country.  As  to  the  constitution  of  the  marriage, 
as  it  is  merely  a  personal  consensual  contract,  it  must  be 
valid  everywhere,  if  celebrated  according  to  the  lex  lod; 
but,  with  regard  to  the  rights,  duties,  and  obligations, 
thence  arising,  the  law  of  the  domicil  must  be  looked  to. 
It  must  be  admitted,  that,  in  every  country,  the  laws  rela- 
tive to  divorce  are  considered  as  of  the  utmost  importance, 
as  public  laws  affecting  the  dearest  interest  of  society. 

§  111.  ''It  is  said,  that  in  every  contract  the  parties 
bind  themselves,  not  only  to  what  is  expressly  stipulated, 
but  also  to  what  is  implied  in  the  nature  of  the  contract ; 
and  that  these  stipulations,  whether  express  or  implied,  are 
not  affected  by  any  subsequent  change  of  domicil.  This 
may  be  true  in  the  general  case ;  but,  as  already  noticed, 
marriage  is  a  contract  sui  generis,  and  the  rights,  duties, 
and  obligations  which  arise  out  of  it,  are  matters  of  so 
much  importance  to  the  well-being  of  the  state,  that  they 
are  regulated,  not  by  the  private  contract,  but  by  the  public 
laws  of  the  state,  which  are  imperative  on  all  who  are  do- 
miciled within  its  territory.  If  a  man  in  this  country  were 
to  confine  his  wife  in  an  iron  cage,  or  to  beat  her  with  a 
rod  of  the  thickness  of  the  Judge's  finger,  would  it  be  a  jus- 
tification in  any  court  to  allege,  that  these  were  powers 
which  the  law  of  England  conferred  on  a  husband;  and  that 
he  was  entitled  to  the  exercise  of  them,  because  his  mar- 
riage had  been  celebrated  in  that  coimtry  ? 

§  112.  "In  short,  although  a  marriage,  which  is  con- 


1 ;  but  they  are  regulated  and  enforced  by  the  public 
which  b  imperative  on  all  who  are  domiciled  within 
irisdiction,  and  which  cannot  be  controlled  or  affected 
le  circumstance,  that  the  marriage  was  celebrated  in  a 
try  where  the  law  is  different.  In  expounding  or  en- 
og  a  contract  entered  into  in  a  foreign  country,  and  ex- 
id  according  to  the  laws  of  that  country,  regard  will  be 
to  the  lex  loci,  as  the  contract  is  evidence  that  the 
es  had  in  view  the  law  of  the  country,  and  meant  to  be 
id  by  it.  But  a  party  who  is  domiciled  here,  cannot 
smutted  to  import  into  this  country  a  law  peculiar  to 
wn  case,  and  which  is  in  opposition  to  those  great  and 
irtant  public  laws  which  our  Legislature  has  held  to  be 
itially  connected  with  the  best  interests  of  society '." 
113.  The  general  principle  certainly  is,  (as  we  have 
dj  seen),  that  between  persons  mi  Juris,  marriage  is 
e  decided  by  the  law  of  the  place  where  it  is  cele- 
id  '.  If  valid  there,  it  is  valid  everywhere ;  it  has  a 
ubiquity  of  obligation.  If  invalid  there,  it  is  equally 
id  everywhere*.    The  grounds  of  this  doctrine  we  shall 

Mi  Robertton  in  FerguMon  on  Marr.  and  Dhorce,  397—399. 
■I*,  480,81. 

,jia  «.  RyiD,  2  Fbill.  Eccl.  R.  332 ;  Heibert  c  Herbfit,  3  PhiU. 
R.  5B ;  Dalrymple  r.  Daliymple,  2  Hagg.  Consist.  R.  54 ;  Radiug; 
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have  occasion  presently  to  consider  '•  It  is  onlj  necessary 
here  to  state,  that  it  has  received  the  most  deliberate  sanc- 
tion of  the  English  and  American  Courts  ^ 

§  113  a.  The  most  prominent,  if  not  the  only  known,  ex- 
ceptions to  the  rule  are  those  marriages  iuYolving  poly- 
gamy and  incest ;  those  positively  prohibited  by  the  public 
law  of  a  country,  from  motives  of  policy ;  and  those  cele- 
brated in  foreign  countries  by  subjects  entitling  themselvei, 
under  special  circumstances,  to  the  benefit  of  the  laws  of 
their  own  country  *•  Cases,  illustrative  of  each  of  these  ex- 
ceptions, have  been  already  alluded  to  ^. 

§  114.  In  respect  to  the  first  exception,  that  of  mar- 
riages involving  polygamy  and  incest,  Christianity  is  under- 
stood to  prohibit  polygamy  and  incest ;  and  therefore  no 
Christian  country  would  recognise  polygamy  or  incestuous 
marriages  \  But,  when  we  speak  of  incestuous  marriages, 
care  must  be  taken  to  confine  the  doctrine  to  such  cases,  as, 
by  the  general  consent  of  all  Christendom,  are  deemed  in- 
cestuous. It  is  difficult  to  ascertain  exactly  the  point  at 
which  the  law  of  nature  or  the  authority  of  Christianity, 
ceases  to  prohibit  marriages  between  kindred ;  and  Chris- 
tian nations  are  by  no  means  generally  agreed  on  this  snb^ 
ject  '•  In  most  of  the  countries  of  Europe,  in  which  the 
canon  law  has  had  any  authority  or  influence,  nutrriages 
are  prohibited  between  near  relations  by  blood,  or  by  mar- 
riage, or  in  other  words,  by  consanguinity,  or  by  affinity ; 
and  the  canon  and  the  common  law  seem  to  have  made  no 
distinction  on  this  point  between  consanguinity  or  relation 

1  Posty  $  121.     See  also  Ante,  {  80. 

3  See  Cases  cited  supra,  §  118,  note  1;  Post,  $  122 — 124. 

3  1  Burge,  Comm.  on  Col.  and  For.  Law,  ch.  5,  §  3,  p.  188. 

*  Ante,  §  89. 

^  See  Pidey  on  Moral  Phil.  B.  3,  ch.  6;  2  Kent,  Comm.  Lect.  26,  p.  81, 
(3rd  edit.);  1  Bl.  Comm.  436.  See  Grotius,  B.  2,  c1i.5,  $  9;  Greenwood 
9.  Curtis,  6  Mass.  R.  378 ;  1  Burge,  Comm.  on  Col.  and  For.  Law,  P.  1, 
ch.  5,  §  3,  pp.  188,  189,  190;  Huherus,  lih.  1,  tit.  3,  §  8. 

«  Ghrotins,  B.  2,  ch.  6,  $  12,  13,  14.  See  1  Brown,  Civ.  Law,  61—65; 
1  Burge,  Comm.  on  Col.  and  For.  Law,  ch.  5,  §  3,  p.  188. 
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by  blood,  and  affinity  or  relation  by  marriage;  althongh 
there  certainly  is  a  very  material  difference  in  the  cases  K 
Marriages  between  relations  by  bloody  in  the  lineal  ascend- 
ing or  descending  line^  are  universally  held  by  the  common 
law,  the  canon  law,  and  the  civil  law,  to  be  unnatural  and 
unlawful  K    So  are  marriages  between  brother  and  sister  in 


*  1  2  Keot,  Comm.  Lect.  26,  pp.  81,  82,  (8rd  edit.)  ;  1  Bl.  Comm.  434. 
See  on  this  subject  The  London  Quarterly  Law  Magazine  for  May,  1839, 
YoL  21,  pp.  371 — 382,  The  London  Monthly  Law  Magazine  for  May, 
1840,  YoL  7»  pp.  330,  322,  and  the  London  Legal  Observer  for  January, 
1840. 

*  Wightman  v.  Wigbtman,  4  John.  Ch.  R.  343 ;  2  Kent,  Comm.  Lect.  26, 
pp.  81 — 84,  (3rd  edit.);  Harrison  v.  BurweU,  Vaugban,  R.  206;  S.  C. 
2  Yent.  R.  9;  Grotius,  B.  2,  cb.  5,  §  12,  n.  1,  2;  Id.  §  13,  n.  4;  Id.  §  14, 
B.  1;  8  Ueinecc.  £lem.  Juris  Natur.  B.  2,  cb.  2,  §  40,  by  Tumbull ; 
1  Bnrge,  Comment,  on  Col.  and  For.  Law,  P.  1,  cb.  5,  §  1,  pp.  137,  146, 
147;  Com.  Dig.  Baron  and  Feme,  (B)  4;  2  Inst.  693.— Lord  Brougham, 
in  Wazrender  v.  Warrender,  (9  Bligh,  R.  112,  113,)  speaking  on  this  sub- 
ject, said:  ''But  the  rule  extends,  I  apprehend,  no  further  than  to  the  ascer- 
tiimng  of  the  Talidity  of  the  contract,  and  the  meaning  of  the  parties,  that  is, 
the  ezistenee  of  the  contract  and  its  construction.  If  indeed  there  go  two 
things  under  one  and  the  same  name  in  different  countries;  if  that  which  is 
eaDed  marriage  is  of  a  different  nature  in  each ;  there  may  be  some  room  for 
ki^ng,  that  we  are  to  consider  the  thing  to  which  the  parties  have  bound 
themselTes,  according  to  its  legal  acceptation  in  the  country  where  the  obli- 
gation was  contracted.  But  marriage  is  one  and  the  same  thing  substantially 
all  the  Christian  world  over.  Our  whole  law  of  marriage  assumes  this ;  and 
it  is  important  to  observe,  that  we  regard  it  as  a  wholly  different  thing,  a  dif- 
fiereat  status,  from  Turkish  or  other  marriages  among  infidel  nations,  because 
we  clearly  never  should  recognise  the  plurality  of  wives,  and  consequent  va- 
lidity of  second  marriages  standing  the  first,  which  second  marriages  the  laws 
of  those  countries  anthorize  and  validate.  This  cannot  be  put  upon  any  ra- 
tional ground,  except  our  holding  the  infidel  marriage  to  be  something  differ- 
ent from  the  Christian,  and  our  also  holding  Christian  marriage  to  be  the 
same  everywhere.  Therefore,  all  that  the  Courts  of  one  country  have  to 
determine  is,  whether  or  not  the  thing  called  marriage,  that  known  relation 
of  persons,  that  relation  which  those  Courts  are  acquainted  with  and  know 
how  to  deal  with,  has  been  validly  contracted  in  the  other  country,  where 
the  parties  professed  to  bind  themselves.  If  the  question  is  answered  in  the 
sflrmatiTe,  a  marriage  has  been  had;  the  relation  has  been  constituted; 
sad  those  Courts  will  deal  with  the  rights  of  the  parties  under  it,  according 
to  the  principles  of  the  municipal  law,  which  they  administer."  See  also 
Id.  114. 
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the  collateral  line,  whether  of  the  whole  blood  or  of  the  half 
blood';  and,  indeed,  such  marriages  seem  repugnant  to  the 
first  principles  of  social  order  and  morality.  It  has  been 
well  remarked  by  Mr.  Chancellor  Kent,  that  it  will  be  found 
difficult  to  carry  the  prohibition  farther  in  the  collateral 
line  than  the  first  degree,  (that  is,  beyond  brother  and  sis- 
ter), unless  where  the  legislature  have  expressly  provided 
such  a  prohibition  ^  Grotius  has  expressed  an  equally  strong 

1  2  Kent,  Comm.  Lect.  26,  pp.  83,  84,  (Srd  edit.)*  See  also  Butler  f. 
Gastrin,  Gilb.  £q.  R.  156;  1  Barge,  Comm.  on  Col.  and  For.  Law,  P.  1, 
ch.  6,  §  1,  p.  127;  Id.  §  3,  p.  188 ;  Grotius  De  Jure  Belli,  lib.  2,  eh.  5,  (  12, 
n.  2;  Id.  §13,  n.3  to  7- 

3  Wightman  v.  Wightman,  4  John.  Ch.  R.  343. — ^The  whole  remarks  of 
the  learned  Chancellor  on  this  occasion  deserve  to  be  cited  at  large :  **  Besides 
the  case  of  lunacy  now  before  me,  I  have,  hypothetically,  mentioned  the  ease 
of  a  marriage  between  persons  in  the  direct  lineal  line  of  consanguinity,  as 
clearly  unlawful  by  the  law  of  the  land,  independent  of  any  church  canon,  or 
of  any  statute  prohibition.  That  such  a  marriage  is  criminal  and  void  by  the 
Law  of  Nature,  is  a  point  universally  conceded.  And,  by  the  Law  of  Na- 
ture, I  understand  those  fit  and  just  rules  of  conduct,  which  the  Creator  has 
prescribed  to  man,  as  a  dependent  and  social  being;  and  which  are  to  be  as- 
certained from  the  deductions  of  right  reason,  though  they  may  be  more  pre- 
cisely known,  and  more  explicitly  declared  by  Divine  Revelation.  There  is 
one  other  case  in  which  the  marriage  would  be  equally  void,  can8&  conian- 
guinitatis,  and  that  is  the  case  of  brother  and  sister;  and  since  it  naturally 
arises  in  the  consideration  of  this  subject,  I  will  venture  to  add  a  few  inci- 
dental observations.  I  am  aware  that  when  we  leave  the  lineal  line  and  oome 
to  the  relation  by  blood  or  affinity  in  the  collateral  line,  it  is  not  so  easy  to 
ascertain  the  exact  point  at  which  the  Natural  Law  has  ceased  to  discounte- 
nance the  union.  Though  there  may  be  some  difference  in  the  theories  of 
different  writers  on  the  Law  of  Nature,  in  regard  to  this  subject,  yet  the 
general  current  of  authority,  and  the  practice  of  civilized  nations,  and  certunly 
of  the  whole  Christian  world,  have  condemned  the  connexion  in  the  second 
case,  which  has  been  supposed  as  grossly  indecent,  immoral,  and  incestooost 
and  inimical  to  the  purity  and  happiness  of  families,  and  as  forbidden  by^ 
Law  of  Nature."  (Grotius  de  Jur^,*&c.lib.  2,  c.  5,  s.  13;  Puffend.  De  lore 
Gent.  lib.  6,  c.  1,  s.  34;  Id.  de  Off.  Horn.  lib.  2,  c.  2,  s.  8;  Heinecc.  Oper. 
torn.  8,  pars  2,  p.  203;  Taylors'  Elem.  Civ.  Law,  326;  Montesq.  Esp.  des 
Loix,  liv.  26,  c.  14;  Paley's  Moral  Philosophy,  B.  3,  p.  3,  c.  5.)  We,  ac- 
cordingly, find  such  connexions  expressly  prohibited  in  different  Codes.  (Dig. 
lib.  23,  tit.  2, 1. 18,  lib.  23,  tit.  2, 1. 14,  s.  2,  lib.  45,  tit.  1, 1. 35,  s.  1 ;  Just. 
Inst.  lib.  1,  tit.  10  ;  De  Nuptiis,  Vinnius,  h.  t ;  Heinecc.  ubi  supra.  Code 
CivUe  de  France,  n.  161,  162,  163,  164;  lust,  of  Menu,  by  Sir  William 


^ 


CH.  v.]  MARRIAGE.  177 

opinion  upon  the  intrinsic  difficulty  of  the  subject.  De  con- 
jugiii  eorum,  qui  sanguine  aut  ctffimtatejunguntury  satis  gravis 

Jones,  c.  3,  s.5;  Staunton's  Ta-Tsing-Leu-Lee,  s.  107, 108;  Sale's  Koran, 
c  4;  Marsden's  Sumatra,  pp.194,  221.)  And  whatever  may  have  been  the 
practice  of  some  ancient  nations  originating,  as  Montesquieu  observes,  in  the 
nuidoess  of  superstition,  the  objection  to  such  marriages  is,  undonbtedly, 
founded  in  reason  and  nature.  It  grows  out  of  the  institution  of  families, 
tnd  the  rights  and  duties,  habits  and  affections,  £owing  from  that  relation, 
and  wliich  may  justly  be  considered  as  part  of  the  Law  of  our  Nature,  as  re- 
tional  and  social  beings.  Marriages  among  such  near  relations  would  not 
enly  lead  to  domestic  licentiousness;  but,  by  blending  in  one  object  duties 
and  feelings  incompatible  with  each  other,  would  perplex  aud  confound  the 
duties,  babitSy  and  affections  proceeding  from  the  family  state,  impair  the 
perception,  and  corrupt  the  purity  of  moral  taste,  and  do  violence  to  the 
moral  sentiments  of  mankind.  Indeed,  we  might  infer  the  sense  of  mankind, 
and  the  dictates  of  reason  and  nature,  from  the  language  of  horror  and  detes- 
tation, in  which  such  incestuous  connexions  have  been  reprobated  and  con- 
demned in  all  ages.  (Plato  de  "Leg.  lib.  8;  Cic.  Orat.  pro  Mil.  27;  Her- 
mion.  in  Eurip.  Androm.  v.  175;  Byblis.  Ovid.  Met.  lib.  9;  Tacit.  Ann. 
lib.  12,  c.  4;  Veil.  Paterc.  Hist.  lib.  2,  c.  45;  Corn.  Nep.  Excel.  Imp. 
Prefiit.)  The  general  usage  of  mankind  is  sufficient  to  settle  the  question, 
if  it  were  possible  to  have  any  doubt  on  the  subject ;  and  it  must  have  pro- 
ceeded from  some  strong  uniform  and  natural  principle.  Prohibitions  of  the 
Natural  Law  are  of  absolute,  uniform,  and  universal  obligation.  They  become 
rules  of  the  Common  Law,  which  is  founded  in  the  common  reason  and  acknow- 
ledged duty  of  mankind,  sanctioned  by  immemorial  usage,  and,  as  such,  are 
clearly  binding.  To  this  extent,  then,  I  apprehend  it  to  be  within  the  power 
and  within  the  duty  of  this  Court  to  enforce  the  prohibition.  Such  mar- 
riages should  be  declared  void,  as  contra  bonos  mores.  But  as  to  the  other 
coDateral  degrees,  beyond  brother  and  sister,  I  should  incline  to  the  intima- 
tion of  the  Judges  in  Harrison  v,  Burwell,  (Vaugh.  R.  206;  S.  C.  2  Vent.  9), 
that,  as  we  have  no  statute  on  the  subject,  and  no  train  of  common  law  deci- 
nons,  independent  of  any  statute  authority,  the  Levitical  degrees  are  not  bind- 
ing as  a  rule  of  municipal  obedience.  Marriages  out  of  the  lineal  line  and  in 
the  collateral  line,  beyond  the  degree  of  brothers  and  sisters,  could  not  well  be 
de^^red  void,  as  against  the  first  principles  of  society.  The  laws  or  usages  of 
all  the  nations  to  whom  I  have  referred,  do,  indeed,  extend  the  prohibition  to 
remoter  degrees ;  bat  this  is  stepping  out  of  the  family  circle ;  and  I  cannot 
put  the  prohibition  on  any  other  ground  than  positive  institution.  There  is 
a  great  diversity  of  usage  on  this  subject.  Neque  teneo,  neque  dicta  refello. 
The  limitation  must  be  left,  until  the  legislature  thinks  proper  to  make  some 
provision  in  the  case,  to  the  injunctions  of  religion,  and  to  the  control  of 
minners  and  opinion."  See  also  2  Kent,  Comm.  Lect.  2G,  pp.  83, 84,  (3rd 
edit.) ;  1  Barge,  Comment,  on  Col.  and  For.  Law,  P.  1,  ch.  5,  §  1,  p.  188. 
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est  qvwstioj  et  non  raro  magnis  motibus  agitata.  Nam  causoB 
certas  ac  ?iaturales,  cur  ialia  conjugia,  ita  ni  legibus  aut  mo- 
ribus  vetentufy  illicita  sint,  assignare,  qui  voluerity  experiendo 
discet,  quam  id  sit  dtjfficiley  imo  prcestari  non  possit  ^ 

§  1 1 4  A.  At  all  events^  in  other  cases  of  consanguinity 
not  in  the  lineal  line,  or  in  the  first  degree  of  the  collateral 
line,  there  is  much  room  for  diversity  of  opinion  and  judg- 
ment among  jurists,  and  of  practice  among  nations.  Gro- 
tius  has  taken  notice  of  this  distinction,  and  says,  QacB 
manifesta  expressio  ostendere  videiur  discrimen,guod  est  inter 
hos  et  alios  remotiores  gradus  K  Thus,  he  says,  that  it  is 
forbidden  to  marry  an  aunt  on  the  father's  side ;  but  not 
the  daughter  of  a  brother,  who  is  of  the  same  degree.  Nam 
ducere  amitam  agnatam  vetitum  est.  At  Jiliam  fratris,  qui 
par  est  gradus,  ducere  vetitum  non  est  ^.  In  England  it  has 
been  declared  by  statute,  that  all  persons  may  lawfully 
marry,  but  such  as  are  prohibited  by  God's  law,  that  is, 
such  as  are  within  the  Levitical  degrees  \    Under  this  ge- 


1  Grotias,  de  Jure  Belli,  lib.  2,  c.  5,  (  12. 

3  Grotitts,  de  Jure  Belli,  lib.  2,  c.  5,  §  14,  n.  1. 

5  Ibid. 

^  Com.  Dig.  Baron  and  Feme,  B.  2,  B.  4;  1  Black.  Comm.  435;  Levi* 
ticus,  ch.  18. — Mr.  Burge  slates  tbe  prohibitions  in  England,  arising  froa 
the  Levitical  law,  in  the  following  terms:-—**  Cognatio,  consanguinity  or  re- 
lationship by  blood,  and  affinitas,  affinity  or  relationship  by  marriage,  con- 
stitute impediments  to  a  lawful  marriage.  Marriages  between  parties  related 
by  blood  or  by  affinity,  in  the  direct  ascending  or  descending  Une  ad  infinitiUD, 
are  prohibited  by  the  civil  and  canon  law«  This  prohibition  prevents  that 
confusion  of  civil  duties,  which  would  be  the  necessary  results  of  such  mar- 
riages. The  codes  of  Europe  concur  in  this  prohibition.  In  tke  colUienl 
line,  the  prohibition  is  confined  to  those  who  stand  in  certain  degrees  of  eon- 
sanguinity  or  affinity  to  each  other.  In  the  computation  of  these  degrees 
there  is  a  difference  between  the  civil  and  canon  law.  Thus,  those  who^  ac- 
cording to  the  civil  law,  are  in  the  second  degree,  are  placed  by  the  canon 
law  in  the  first  degree;  and  those  who  are  placed  by  tlie  civil  law  in  the 
fourth  degree,  are  by  the  canon  law  placed  in  the  second  degree.  The  de- 
grees prohibited  by  the  Levitical  law  are  fall  within  the  fourth  degree  of  con- 
sanguinity, according  to  the  computation  of  the  civil  law;  all  collaterals, 
^erefore,  in  that  degree,  or  beyond  it,  may  marry.     First  cousins  are  in  the 
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leral  provision  it  has  been  held,  that  a  marriage  between 
in  uncle  and  a  niece  by  blood  is  incestuous,  (it  being  in  the 
third  degree),  upon  the  ground  that  it  is  against  the  law  of 
Grod,  and  sound  morals ;  that  it  would  tend  to  endless  con- 
fusion; and  that  the  sanctity  of  private  life  would  be  pol- 
luted, and  the  proper  freedom  of  intercourse  in  families 
RToald  be  destroyed,  if  such  practices  were  not  discouraged 
in  the  strongest  manner  ^  Yet  Grotius  not  only  deems 
mch  a  marriage  perfectly  unexceptionable ;  but  adds,  that 
there  are  examples  of  it  among  the  Hebrews  ^.  But  mar- 
riages between  first  cousins  by  blood,  or  cousins  german, 
[being  in  the  fourth  degree),  are,  according  to  English  juris* 
prudence,  lawful ;  so  that  the  prohibitions  in  the  collateral 
tine  stop  at  the  third  degree  \  The  same  rule,  as  to  the 
marriage  of  first  cousins,  has  been  adopted  by  the  Protest- 
ant countries  of  Europe.  But  the  canon  law  prohibited 
loch  marriages,  although  a  dispensation  might  be  obtained 


ronrtli  degree  by  the  civil  law,  and,  therefore,  may  marry.  Nephew  and 
^reat-aant,  or  niece  and  great-uncle,  are  also  in  the  fourth  degree,  and  may 
intermarry;  and  though  a  man  may  not  marry  his  grandmother,  it  is  cer- 
tainly true  that  he  may  marry  her  sister.  All  these  fourth  degrees  in  the 
civil  law  are  second  degrees  in  the  canon  law.  By  the  civil  law,  persons  in 
the  foorth  degree  might  intermarry  with  each  other.  Such  is  the  law  of 
Bogland,  Scotland,  Ireland,  and  the  colonies."  1  Burge,  Comment,  on  Col. 
■ad  For*  Law^  P.  1,  ch.  5,  §  1,  pp.  146,  147*  There  seems  to  he  a  mistake 
of  the  press  in  one  part  of  the  passage  of  Mr.  Burgees  remarks  as  to  the  dif- 
fefeace  between  the  ciyil  law  and  the  canon  law.  The  latter  counted  the  de- 
grees only  op  ta  the  common  ancestor ;  the  former  also  down  to  the  Propo- 
sitas*  So  that  the  first  degree  in  the  canon  law  was  the  second  in  the  civil 
kwy  md  the  second  in  the  canon  law  was  the  fourth  in  the  civil  law. 
S Black.  Comm.  224;  Ersk.  Instit.  B«  1,  tit.  6,  §8;  2  Burns,  Eccles.  Law, 
tit.  MmrriMge^  I.  See  also  The  London  Monthly  Law  Magazine  for  Feh« 
IMO,  VoL  7»  p.  44  to  46.  Mr.  Burge's  Text  reverses  the  statement. 
1  Bargee  Comment,  on  Col.  and  For.  Law,  P.  1,  ch.  5,  §  1,  p.  147. 

^  Borgess  «.  Burgess,  1  Hagg.  Consist.  R.  384,  386;  1  Bl.  Comm.  435; 
Bntlef  9.  Gastrin,  Gilb.  Eq.  R.  156,  158;  2  Kent,  Comm.  Lect.  26,  p.  84, 
(Ird  edit.);  Comm.  Dig.  Baron  and  Feme,  B.  4. 

<  Grotias»  De  Jure  Belli,  lib.  2,  c.  5,  §  14,  n.  1. 

'  1  Black*  Comm.  435 ;  Burns,  Eccles.  Law,  tit.  Marriage^  I.;  Harri* 
SOB  f.  BanreU,  Yanghan,  R.  219;  S.  C.  2  Vent.  9;  2  Instit.  684. 
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thereof  ^  Incestuous  marriaiTea  hy  the  Engli^  law  are  nOt, 
howf;vpr,  «li»pmefi  iv  'he  'ommon  .:iw  jijsoiuxeiv  void:  but 
thev  .ire  ''oiriiihie  miv  lunnflr  *iie  .ives  oi  the  parties:  and, 
it*  not  so  ;i3roicien  iurini?  "heir  iivea.  they  are  deemed  valid 
to  ail  intents  .ind  oiirooses  -. 

§  I  lo.  Hitherto  ^e  liave  been  sreaidn^  lof  cases  of  ida- 
tion  bv  oonsaiu^initv.  between  which  and  eases  of  relation 
hy  affinity,  rhere  -^eems  "o  be  i  clear  :md  just  moral  differ* 
ence.  The  En^^iish  law.  iioweyer.  has  treated  both  classes 
of  cases  as  railing  within  the  !iame  predicament  of  prohibi- 
tion by  the  Le\nticai  law.  Hence  it  has  been  there  held, 
that  a  marriage  between  a  taxher-in-law  and  the  daughter  of 
his  first  wife  by  a  tbrmer  marriage  is  incestuous  and  unlaw- 
fiii ':  and,  indeed,  there  seems  iometiiing  repugnant  to  sch 
ciai  feehngs  in  siich  marnages.  The  prohibition  has  alao 
been  extended  in  Eniriand  to  the  marriages  between  a  man 
and  the  sister  of  his  tbrmer  deceased  wife  ;  but  npon  what 
ground  of  Scriptural  authority  it  has  been  thought  very  dif- 
ficult to  affirm-.     In  manv.  and  indeed  in  most  of  the  Ame- 


*  Biims,  Ercles.  Lavt.  uu  Jiarriage,  L:  I  Bor^,  Camxn.  an  CoL  ind 
F-ir.  r^w,  P.  1.  ':h.  .>.  S  I.  pp.  147.  148. 

^  1  BUck.  Comm.  4;14.  4:].>. — By  a  nnrent  Act  at  Parllameiit,  Act  •£  5& 
M'i  6rii  Wiiltam  4ib.  c.  .54,  IS^o  ,  ail  future  incestuoua  nuurzages  are  de- 
clared t/\  he  atterlv  vniti,  mil  not  merely  ^ludable. 

^  Blackmore  and  Thorpe  o.  Brider,  2  Hagg.  ConsisL  R.  393»  aote;  S.C. 
a  Fhill.  Ecc^%.  R-  359. 

^  Biirn!«,  Eccles.  Law,  tit.  Marriagey  I. ;  I  Black.  Co  mm.  4Mt  4^ 
Christian's  note  f  2),  citiii]^  Gihaou'a  Ca<ies.  413:  Harris  r.  Hicksy  Salk. 
54»;  Hall  t.Gocl,  Vanqrhm,  R.  .W2,  312;  Faremouth  r.  Watson,  1  PfciB. 
Kre],  R.  Z'>S:  Chicic  r.  Rawsdale,  I  Cartels,  R.  34:  Com.  Dig.  BtrM 
and  Feme,  B.  2,  B.  4;  2  In.^t.  683;  Bac.  Abrid^.  Marriage,  A.  Lord 
Chi^f  iiifttke  VaD^htn,  in  delhreriog'  the  opiiiion  of  the  Coort  in  Harrison  e. 
Burvrf-ll,  CVaii;(han,  R.  206;  S.C.  2  Vent.  R.  9t.  says,  that  a  man  is  prohi- 
h\t*^(\  hy  thf  stat'it'j,  32  Henry,  8,  'ch.  38],  to  marry  his  wife's  sister.  Bat 
Within  the  m^Anin^  of  Leviticus,  Cch.  18,  v.  14),  and  the  constant  practice  of 
th^  Commonwealth  of  the  Jews,  a  man  was  prohibited  to  marry  his  wife's 
Ulster  only  'luring  her  life ;  after  he  might.  So  the  text  is.  Vanghan, 
H.211;S.  C  2  Vent.  17.  There  seems  a  discrepancy  between  what  is 
here  HAtdy  and  hi*  judgment  in  the  subsequent  case  of  Hall  o«  Good, 
Viiiij^han,  H.  302,  312,  320.     The  opinion  of  Lord  Chief  Jnstice  Vanghan, 
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rican  States^  a  different  rule  prevails :  and  marriages  between 
a  man  and  the  sister  of  bis  former  deceased  wife  are  not 
only  deenned  in  a  civil  sense  lawful;  but  are  deemed  in  a 
moral,  religious,  and  Christian  sense  lawful>  and  exceed- 
ingly praiseworthy.  In  some  few  of  the  States,  the  English 
rule  is  adopted.  Upon  the  continent  of  Europe,  most  of  th« 
Protestant  countries  adopt  the  doctrine,  that  such  marriages 
are  lawful '» 

§  116.  It  would  be  a  strong^  point  to  put,  that  a  mar^ 
riage,  perfectly  valid  between  a  man  and  the  sister  of  hi^ 
former  deceased  wife  in  New  England,  should  be  held  in^ 
valid  in  Virginia  or  in  England,  even  though  the  parties 
originally  belonged  to,  or  were  born  in,  the  latter  country  or 

in  both  cases,  and  the  case  of  Batler  v.  Gastrill,  Gilbert,  £q.  R.  156,  are 
full  of  learning  and.  instruction  on  the  subject  of  the  canonical  and  ecclesias- 
tical prohibitions  of  marriage.  Dr.  John  H.  Livingston,  of  New  Jersey, 
has  written  an  elaborate  dissertation  upon  the  subject  of  the  marriage  of  a 
man  with  his  sister-rn-IsTr  (wife's  sister),  which  was  printed  at  New  Bruns- 
wick, N.  J.,  in  1&16.  It  holds  the  doctrine,  that  such  marriages  are  scrip- 
torally  incestuous.  The  opposite  doctrine  has  been  maintained  by  many 
able  writers.  See  also  2  Kent,  Comm.  Lect.  26,  p.  85,  (3rd  edit.),  note. 
There  are  some  very  able  articles  on  this  subject  in  the  London  Quarterly 
J-Aw  Magazine  for  May,  1839,  Vol.  21,  p.  371;  in  the  London  Legal  Ob- 
server for  January,  1840;  and  in  the  London  Monthly  Law  Magazine  for 
May,  1840.  All  these  articles  are  designed  to  shew  that  the  most  learned 
writers  have  differed  upon  this  subject,  and  to  establish  that  the  doctrine  is 
in-founded  and  ought  to  be  abolished.  Grotius  maintains  in  strong  terms, 
that  there  is  no  foundation  for  the  prohibition.  Certe,  canonibusantiquissi- 
mis,  qui  apostolici  dicuntur,  qui  duas  sorores  alteram  post  alteram  duxisset 
ant  aCfX^Cfiv,  id  est,  fratris  aut  sororis  filiam,  tantum  a  clero  arcetur. — Gro^ 
tins,  De  Jure  Belli,  hb.  2,  c.  5,  §  14,  n.  2. 

'  This  is  certainly  the  law  in  all  the  New  England  States,  and  in  New 
York.  Greenwood  r.  Curtis,  6  Mass.  R.  37B,  379.  In  Virginia,  the 
English  role  prevails.  Commonwealth  v.  Ferryman,  2  Leigh,  R.  717; 
S  Kent,  Comm.  Lect.  36,  p.  85,  note  (a).  Dr.  Jeremy  Taylor  and  Sir 
Wm.  Jones  both  contend,  that  the  Levitical  degrees  do  not,  by  any  law  of 
God,  bind  Christians  to  their  observation.  See  London  Quart.  Law  Maga- 
zine, Vol.  21,  pp.  373,  374.  In  Prussb,  Saxony,  Hanover,  Baden,  Mech- 
leabarg,  Hamburg,  Denmark,  and  in  most  other  of  the  Protestant  states  of 
Europe,  the  rule  prevails,  that  a  man  may  lawfully  marry  the  sister  of  his 
fimner  wife.  Id.  p»  376.  It  la  otherwise  in  Scotland.  Ersk.  Inst.  B.  I, 
tit.  6,  i  9. 
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state.  But  as  to  persons  not  so  born  or  belonging,  it  would 
be  of  tlie  most  dangerous  consequence  to  suppose,  that  the 
Courts  of  either  of  them  would  assume  the  liberty  to  hold 
such  marriages  a  nullity^  merely  because  their  own  jurispru- 
dence would  not,  in  a  local  celebration  of  marriage  therein, 
uphold  it.  This  distinction  between  marriages,  incestuoui 
by  the  law  of  nature,  and  such  as  are  incestuous  by  the 
positive  code  or  customary  law  of  a  state^  has  been  fully  re- 
cognised by  one  of  our  most  learned  American  Courts.  '*  If* 
(say  the  Court)  ''  a  foreign  state  allows  of  marriages  inces- 
tuous by  the  law  of  nature,  as  between  parent  and  child, 
such  marriage  would  not  be  allowed  to  have  any  validity 
here.  But  marriages  not  naturally  unlawful,  but  prohibited 
by  the  law  of  one  state  and  not  of  another,  if  celeWated 
where  they  are  not  prohibited,  would  be  holden  valid  in  a 
state  where  they  are  not  allowed.  As,  in  this  state,  a  mar- 
riage between  a  man  and  his  deceased  wife's  sister  is  lawful; 
but  it  is  not  so  in  some  states.  Such  a  marriage  celebrated 
here  would  be  held  valid  in  any  other  state,  and  the  parties 
entitled  to  the  benefits  of  the  matrimonial  contract  *•"  In- 
deed, in  the  diversity  of  religious  opinions  in  Christian 
countries,  a  large  space  must  be  allowed  for  interpretation, 
as  to  religious  duties,  rights,  and  solemnities  ^  In  the  Ca- 
tholic countries  of  continental  Europe,  there  are  many  pro- 
hibitions of  marriage  which  are  connected  with  religious 
canons  and  establishments ;  and  in  most  countries  there  are 
some  positive  or  customary  prohibitions,  which  involve  pe- 
culiarities of  religious  opinion,  or  of  conscientious  doubt. 
It  would  be  most  inconvenient  to  hold  all  marriages  cele- 
brated elsewhere  void,  which  are  not  in  scrupulous  accord- 
ance with  the  local  institutions  of  a  particular  country. 

^  Greenwood  v,  Curtis,  G  Mass.  R.  378,  379;  Medway  v,  Needbam, 
16  Mass.  R.  157>  161.  But  see  Huberus,  lib.  1,  tit.  3,  §  8;  Wightman 
V.  Wigbtman,  4  Jobn.  Cb.  R.  343. 

^  See  on  tbis  point,  2  Kent,  Comm.  Lect.  26,  p.  85,  (3rd  edit.) ;  Harri- 
son V.  Burwell,  Vaugb.  R.  206;  S.  C.  2  Vent.  R.  9;  Co.  Litt.  149;  Gro- 
tius,  lib.  2,  c.  5,  §  12,  13,  14;  Rutberf.  Inst.  B.  1,  cb.  15,  §  10;  Wight- 
nan  V.  Wigbtman,  4  John.  Cb.  R.  343. 


\ 


>g)ng  meir  uumicii  lor  me  purpose  oi  evuaing  iimi  law, 
{^  to  a  foreign  country  where  a  difTerent  rule  pre- 
,  and  the  niarriage,  which  would  not  be  incestuous  by 
iw»,  is  there  celebrated;  and  the  parties  afterward*  re- 
to  their  own  country :  ought  such  a  marriage  to  be 
.  valid  in  such  country  1  Huberus  has  put  the  very 
,  and  held,  that  it  ought  not  there  to  be  held  valid.  If 
a  he)  a  Brabanter,  who  should  marry  within  the  prohi- 
1  degrees,  under  a  dispensation  from  the  Pope,  should  re- 
e  here  (into  Holland),  the  marriage  would  be  considered 
L  Yet  if  a  Fiizian  should  marry  the' daughter  of  his 
ber  itb  Biabant^  and  celebrate  the  nuptials  there,  return- 
tiere  he  would  not  be  acknowledged  as  a  married  man ; 
.use  in  this  way  our  laws  might  be  evaded  by  the  worst 
opies.  Brabantus  uxore  ductd,  dispensatione  Ponttficis, 
radtt  prohiOUo,  si  hue  migret,  iolerebitur.  AUamen,  si 
nw  cum  fratrit ^Ua  st  eonferat  in  Brabantiam,  ib'ique 
ia»  eaUbret,  hue  reversta  non  videtur  toleratidus;  qma  sic 
toitrum  pestimia  exempUs  eladereiur^. 

jnberai,  Lib.  ).  tit.  3,  S  8;  I'o"t>  %  123;  1  Burge,  Comm.  on  Col.  and 
Uw,  P.  1.  ch.  6,  S  1,  p.  147i  Id.  S  3,  p.  188  to  101.— Mr.  Burge 
■iH  tkii  to  ba  the  trne  doctrine,  and  says;  "The  law,  which  prohibits 
M  nblad  to  each,  other  in  it  eertsin  degree  from  intennarrying,  and  de- 
1  tknv  inlenovriagc  to  be  null,  imposea  on  them  a  peitonal  incapacity 
I  ihml  act;  and  that  Incapacity  must  continue  to  affect  them,  so  long  as 
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§  117.  In  respect  to  the  second  exception,  that  of  prohi- 
bitions depending  upon  positive  law  of  a  particular  coun- 
try \  they,  of  course,  can  apply  strictly  only  to  the  subjects 
of  that  country.  An  illustration  of  this  nature  may  be 
found  in  the  Civil  Code  of  France,  which  annuls  marriages 
by  Frenchmen,  in  foreign  countries,  who  are  under  an  inca- 
pacity by  the  laws  of  France  ^  A  law  of  a  similar  nature 
may  be  found  in  the  Act  of  12  Geo.  3,  ch.  11,  respecting 
the  royal  family,  by  which  they  are  prohibited  from  con- 
tracting marriage,  unless  under  special  circumstances, 
pointed  out  in  the  act  ^;  and  the  provisions  of  that  act  have 
been  actually  applied  to  the  case  of  a  foreign  marriage, 
contracted  by  one  of  the  royal  princes.  The  doctrine  of 
the  English  Courts,  already  alluded  to  %  in  regard  to  the 
indissolubility  of  English  marriages  celebrated  in  England, 
notwithstanding  a  subsequent  divorce  in  a  foreign  country, 
affords  a  still  more  striking  illustration ;  as,,  in  its  practical 
effects,  it  may  render  the  issue  of  a  second  marriage  ill^;i- 
timate  :  so  that  a  son,  the  issue  of  the  second  marriage  in 
Scotland,  may  be  legitimate  there,  and  illegitimate  in  Eng- 
land ;  he  may  be  a  lawful  Scotch  Peer,  and  yet  lose  the 
English  estates  which  support  his  peerage  *. 

§  118.  In  respect  to  the  third  exception,  that  of  mar- 
riages contracted  and  celebrated  in  foreign  countries  by 


■^ 


Sir  George  Hay,  in  Harford  v.  Morris,  2  Hagg.  Consist.  R.  431,  432, 455, 
from  vhich  it  may  fairly  be  deduced  as  his  opinion,  that  the  law  of  the  place 
of  marriage  was  the  rule  only  when  the  parties  were  domiciled  there;  and 
that,  if  they  went  from  their  own  country  merely  to  celebrate  the  marriage 
in  a  foreign  country,  and  immediately  to  return  home,  the  law  of  such  conii- 
try  would  not  govern,  but  the  law  of  the  country  of  their  domidL  Poft, 
§  124,  note. 

1  Ante,  §  113  a. 

2  2  Kent,  Comm.  Lect.  26,  p.  93,  (3rd  edit.) ;  Code  Civil  of  France, 
art.  170;  Merlin,  Repert.  Loi,  §  6,  n.  1. 

3  1  Black.  Comm.  220. 
*  Ante,  §  88. 

5  See  Beazley  v,  Bcazlcy,  3  Hagg.  Ecc.  R.  639;  Rex  v.  Lolley,  1  Russ, 
&  Ryan,  C.  C.  236;  Tovey  t;.  Lindsay,  1  Dow,  124;  M'Carthy  v.  Dft 
Caix,  cited  3  Hagg.  642,  note;   S.  C.  2  Russ.  &  Mylne,  R.  620.. 
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subjects  under  peculiar  circumstances  \  it  has  been  deemed 
to  arise  in  cases  of  a  sort  of  moral  necessity ;  and  it  has 
been  held  to  apply  to  persons  residing  in  foreign  factories^ 
in  conquered  places,  and  in  desert  or  barbarous  countries, 
or  in  countries  of  an  opposite  religion,  who  are,  therefore, 
permitted  from  necessity,  to  contract  marriage  there,  ac- 
cording to  the  laws  of  their  own  country.  In  short,  wher- 
ever there  is  a  local  necessity  from  the  absence  of  laws,  or 
trom.  the  presence  of  prohibitions  or  obstructions,  in  a  fo- 
reign country,  not  binding  upon  other  countries,  or  from  pe- 
culiarities of  religious  opinion  and  conscientious  scruples, 
or  from  circumstances  of  exemption  from  the  local  jurisdic- 
tion, marriages  will  be  allowed  to  be  valid,  according  to  the 
law  of  the  native  or  of  the  fixed  actual  domicil  ^« 

§  119*  The  doctrine  upon  which  this  exception  from  ne- 
cessity is  founded,  will  be  best  explained  by  a  quotation 
from  the  opinion  of  Lord  Stowell,  in  a  case  already  referred 
to,  in  which  the  question  of  the  validity  of  a  marriage,  cele- 
brated at  the  Cape  of  Good  Hope  between  English  sub- 
jects, by  a  chaplain  of  the  British  forces  then  occupying 
that  settlement  under  a  capitulation  recently  made,  came 
before  him  for  decision  \  After  citing  the  rule,  that  the 
law  and  legislative  government  of  every  dominion  equally 
affect  aU  persons  and  all  property  within  the  limits  thereof, 
and  remarking,  that,  to  such  a  proposition,  expressed  in  very 
general  terms,  only  general  truth  can  be  ascribed,  (for  it  is 
undoubtedly  subject  to  exceptions),  he  proceeded  to  say, 
that  even  the  native  and  resident  inhabitants  are  not  all 
brought  strictly  within  the  pale  of  the  general  law.  And, 
in  illustration  of  this  remark,  he  referred  to  the  fact,  that. 


1  Ante,  §113a. 

«  See  Roding  v.  Smith,  2  Ilagg.  Consist.  R.  371,  384,  385,  386;  Ante, 
§  79;  Lautour  v.  Tcesdale,  8  Taunt.  R.  830;  S.  C.  2  Marshall,  R.  243; 
The  King  r.  Inbab.  of  Brampton,  10  East,  R.  282.  See  also  Harford  v. 
Morris,  2  Hagg.  Consist.  R.  432,  where  Sir  George  Hay,  in  delivering 
jadgment,  spoke  of  this  exception  of  foreign  English  Factories,  Ante^ 
i  79,  and  Id.  p.  79,  note  1. 

»  Ante,  §  79. 
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even  in  England,  there  is  a  numerous  and  respectable  body 
(referring  to  the  Jews),  distinguished  by  great  singularity 
of  usages,  who,  though  native  subjects  under  the  protection 
of  the  general  law,  are,  in  many  respects,  governed  by  in- 
stitutions of  their  own ;  and  particularly  in  their  marriageSy 
for,  it  being  the  practice  of  mankind  to  consecrate  their 
marriages  by  leligious  ceremonies,  the  differences  of  religion, 
in  all  countries  that  admit  residents  professing  religions  ef« 
sentially  different,  unavoidably  introduce  exceptiona  in  that 
matter  to  the  universality  of  the  rule,  which  makes  mere 
domicil  the  con>tituent  of  an  unlimited  subjection  to  the  or* 
dinary  law  of  the  country.  He  then  added :  "What  is  the 
law  of  marriage  in  all  foreign  establishments,  settled  in 
countries,  professing  a  religion  essentially  different?  in 
the  English  factories  at  Lisbon,  Leghorn,  Oporto,  Cadix, 
and  in  the  factories  in  the  East,  Smyrna,  Aleppo,  and 
others  ?  in  all  of  which  (some  of  these  establishments  ex- 
isting by  authority  under  treaties,  and  others  under  induU 
gence  and  toleration)  marriages  are  regulated  by  the  law 
of  the  original  country  to  which  they  are  still  considered  to 
belong.  An  English  resident  at  St.  Petersburg  does  not 
look  to  the  ritual  of  the  Greek  Church,  but  to  the  Rubric  of 
the  Church  of  England,  when  he  contracts^  a  marriage  with 
an  English  woman.  Nobody  can  suppose  that,  whilst  the 
Mogul  empire  existed,  an  Englishman  was  bound  to  consult 
the  Koran  for  the  celebration  of  his  marriage.  Even  where 
no  foreign  connexion  can  be  ascribed,  a  respect  is  shewn  to 
the  opinions  and  practice  of  a  distinct  people.  The  validity 
of  a  Greek  marriage  in  the  extensive  dominions  of  Turkey, 
is  left  to  depend,  I  presume,  upon  their  own  canons,  with- 
out  any  reference  to  Mahometan  ceremonies.  There  is  a 
jus  gentium  upon  this  matter;  a  comity,  which  treats  with 
tenderness,  or,  at  least,  with  toleration,  the  opinion  and 
usages  of  a  distinct  people,  in  this  transaction  of  marriage. 
It  may  be  difficult  to  say  a  priori^  how  far  the  general  law 
should  circumscribe  its  own  authority  in  this  matter..  But 
practice  has  established  the  principle  in  several  iiistances; 


\ 
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and  wliere  the  practice  is  admitted,  it  is  entitled  to  accept-* 
ance  and  respect.  It  has  sanctioned  the  marriages  of 
foreign  subjects  in  the  houses  of  the  ambassadors  of  the 
foreign  country  to  which  they  belong ^  I  am  not  aw^re  of 
any  judicial  regulation  upon  this  point;  but  the  reputation 
which  the  validity  of  such  marriages  has  acquired,  makes 
such  a  recognition  by  no  means  improbable,  if  such  a  ques* 
lion  was  brought  to  judgment  ^'^  And  again  :  ^Mt  is  true, 
indeed,  that  English  decisions  have  established  this  rule, 
that  a  foreign  marriage,  valid  according  to  the  law  of  tho 
place  where  celebrated,  is  good  everywhere  else.  But  they 
have  not  e  converso  established,  that  marriages  of  British 
subjects,  not  good  according  to  the  law  of  the  place  where 
celebrated,  are  universally,  and  under  all  possible  circum-^ 
stances,  to  be  regarded  as  invalid  in  England.  It  is,  there-^ 
fore,  certainly  to  be  advised,  that  the  safest  course  is,  always 
to  be  married  according  to  the  law  of  the  country;  for  then 
no  question  can  be  stirred.  But  if  this  cannot  be  done  on 
account  of  l6gal  or  religious  difficulties,  the  law  of  this 
country  does  not  say  that  its  subjects  shall  not  marry 
abroad  ^T  And  he  accordingly  held  the  marriage  valid  on 
the  distinct  British  character  of  the  parties;  on  their  inde- 
pendence  of  the  Dutch  law  in  their  own  British  transactions ; 
on  the  insuperable  obstacles  of  obtaining  any  marriage  con- 
formable to  the  Dutch  law;  on  the  countenance  given  by 
British  anthority  and  British  administration  to  this  transac- 
tion ;  and  upon  the  whole  country  being  under  British  do- 
minion ^. 

§  120*  In  regard  to  marriages  by  British  subjects  in  their 

own  foreign  settlements,  the  general  rule  is,  that  marriages, 

good  by  the  laws  of  England,  will  be  valid  there ;  for  they 

carry  those  laws  with  them  into  such  settlements,  and  are 

not  to  be  governed  by  the  laws  or  customs  of  the  natives. 

Thus,  it  has  been  held,  that  a  marriage  between  British 

*  See  Penrcis  r.Tondear,  1  Hagg.  Consist.  R.  136. 
2  Ruding  p.  Smith,  2  Hagg.  Coosist.  R.  385,  386. 
s  Ibid. 

♦  Ibid.  p.  871 ;  Ante,  (  79. 
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subjects  at  Madras  is  good,  if  conformable  to  the  British 
laws,  and  not  to  the  laws  of  the  natives  of  India  *. 

§  121.  The  ground,  however,  upon  which  the  general 
rule  pf  the  validity  of  marriages,  according  to  the  lex  lod 
contractus^  is  maintained,  is  easily  vindicated.  It  cannot 
be  better  expressed  than  in  the  language  of  Sir  Edward 
Simpson  already  cited  ^.  All  civilized  nations  allow  mar- 
riage contracts.  They  are  juris  gentium ;  and  the  subjects 
of  all  nations  are  equally  concerned  in  them.  Infinite  mis- 
chief and  confusion  must  necessarily  arise  to  the  subjects  of 
all  nations,  with  respect  to  legitimacy,  successions,  and  other 
rights,  if  the  respective  laws  of  different  countries  were  only 
to  be  observed,  as  to  marriages  contracted  by  the  subjects 
of  those  countries  abroad ;  and  therefore  all  nations  have 
consented,  or  are  presumed  to  consent,  for  the  common 
benefit  and  advantage,  that  such  marriages  shall  be  good  or 
not,  according  to  the  laws  of  the  country  where  they  are 
celebrated.  By  observing  this  rule,  few,  if  any,  incon- 
veniences can  arise ;  by  disregarding  it,  infinite  mischieft 
must  ensue  \.  Suppose,  for  instance,  a  marriage  celebrated 
in  France,  according  to  the  law  of  that  country,  should  be 
held  void  in  England,  what  would  be  the  consequences? 
Each  party  might  marry  anew  in  the  other  country.  In 
one  country  the  issue  would  be  deemed  legitimate ;  in  the 
other,  illegitimate.  The  French  wife  would,  in  France,  be 
held  the  only  wife,  and  entitled  as  such  to  all  the  rights  of 
property  appertaining  to  that  relation;  in  England,  the 
English  wife  would  hold  the  same  exclusive  rights  and  cha- 
racter. What,  then,  would  be  the  confusion,  in  regard  to 
the  personal  property  of  the  parties,  in  its  own  nature  tran- 
sitory, passing  alternately  from  one  country  to  the  other ! 
Suppose  there  should  be  issue  of  both  marriages,  and  then 
all  the  parties   should  become   domiciled  in  England  or 


^  Lautour  r.  Teesdale,  8  Taunt.  R.  830;  S.C.  2  Marsh.  R.  243. 

2  Ante,  §  80  a. 

3  Scrimshire  v,  Scrimshirc,   2  Hagg.  Consist.  R.  417,  418,  and  Ante^ 
§  79,  80,  80  a. 
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France ;  what  confusion  of  rights,  what  emharrassments  of 
personal  and  conjugal  relations,  must  necessarily  be  created  M 
§  122.  Foreign  jurists  in  general  as  strenuously  support 
the  general  rule,  as  the  tribunals  sitting  to  administer  the 
common  law ;  and  undoubtedly  from  a  common  sense  of  the 
pernicious  consequences  which  would  flow  from  a  different 
doctrine  *.  This  subject  is  much  discussed  by  Sanchez  to 
the  following  effect :  As  to  the  maxim  or  general  rule,  Ut 
non  tenearUur  peregrini  legibus  et  consuetudinihus  loci,  per 
quern  transeunt,  this  rule  has  exceptions ;  (1.)  Quoad  con- 
traciuum  solemnitatem;  nam  quicunque  forenses  et  peregrini 
ieneniur  servare  solemnitates  in  contractu  requisitas  legibus 
et  consuetudinibus  cppidi,  in  quo  contrahunt.  Ratione  enim 
contractus  qidUbet  forum  soriitur  in  loco  contractus;  hinc  est 
eontractum  absolute  initum,  censeri  celebratum  jitxta  consue^ 
tudines  et  statute  loci  in  quo  initur.  Quod  ita  provenit,  quia 
contractus  sequitur  consuetudines  et  statuta  loci  in  quo  cele- 
hratur '.  And  a  case  is  put,  as  to  inhabitants  of  a  place 
where  the  decree  of  the  Council  of  Trent,  for  avoiding 
clandestine  marriages,  is  not  received.  Suppose  they  go 
from  England  to  places  per  modum  transiius,  ubi  obligat 
decretumy  and  marry  there  according  to  the  laws  of  their 
own  domicil.  Some  think  that  such  marriage  is  good  in 
the  case  of  strangers,  as  agreeable  to  their  own  laws,  to  the 
law  of  the  country  in  which  they  are  domiciled,  though  not 
to  the  law  of  the  place  where  they  are  married.  But  San- 
chez holds,  that  a  marriage  is  void,  where  it  wants  the  so- 
lemnities prescribed  by  the  local  law.  *'  What "  (says  he) 
*'  the  laws  of  the  place  require,  where  the  contract  is  made, 
and  what  are  to  be  followed  in  contracts,  are  to  be  decided 
solely  by  the  laws  of  the  place  in  which  the  contract  is  ce- 
lebrated :"  Quce  petunt  leges  loci,  ubi  contractus  initur y  et 
quoad  solemnitatem  adhibendam  in  contractibus,  solw  leges 


*  Scrimshire  r.  Scrimshire,  2  Ilagg.  Consist.  R.  417,  418;  Ante,  §  80a. 
2  1  Burge,  Comm.  on  Col.  and  For.  Law,  P.  1,  cli.  5,  §  3,  p.  184  to  188. 
'  Post,  §  260. 
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loci,  in  quo  contractus  celebratur,  inspiciuntur '.  Locus,  au' 
tern,  ubi  hoc  matrimonium  initur,  non  petit  earn  parochi  et 
iest'ium  solemnttatem  ad  matrimonii  valorem,  cum  ibi  decre- 
turn  Tridentini  non  obliget  ^  Ea  solemnilas  adhibenda  est, 
guam  petunt  leges  loci,  ubi  contractus  initur;  cum  ergo  locm 
ubi  celebratur  matrimonium,  ab  his  peregrinis  exigat  solenh 
nitatem  Tridentini  in  eo  vigentis  ;  aliter  contractum  nuUum 
erit  ^ 

§  122  a.  John  Voet  seems  to  affirm  the  same  doctrine  to 
be  generally,  but  not  universally  true,  and  liable  to  excep* 
tions.     He  puts  the  case  of  the  marriage  of  an  inhabitant 
of  Holland  with  a  female  of  Flanders  or  Brabant — in  Flan- 
ders or  Brabant,  according  to  the  laws  of  the  latter,  but 
not  according  to  the  laws  of  Holland — and  asks,  if  it  would 
be  valid  in  Holland.     To  which  he  answers,  that,  primi 
facie,  it  should  seem  that  such  marriages  ought  in  Holland 
to  be  held  valid;  "because"  (says  he)  "it  is  sufficient ia 
contracts  to  follow  the  solemnities  of  the  place  in  which  the 
contract  is  celebrated,  although  the  solemnities  are  not  ob- 
served which  are  prescribed  in  the  place  of  the  domicil  of 
the  parties,  or  of  the  situation  of  the  property  in  executing 
the  act"     Prima  quidem  specie  videri  posset,  nupiias  tales 
etiam  in  ipsa  Hollandid  ratas  habendas  esse.    Eo  quod  st^ 
cit  in  contrahendo  adhiberi  solennia  loci  illius,  in  quo  coih 
tractus  celebratur,  etsi  non  inveniantur  observata  solennia, 
quce  in  loco  domicilii  contrahentium,  aut  rei  sites,  actm  ge^ 
rendo  prcescripta  sunt  \     He  adds,  that,  there  had  been  dif- 
ferent opinions  given  in  Holland  on  this  point.     But  he 
expresses  his  own  opinion  to  be,  that  such  marriage,  so  ce- 

^  I  cite  this  wliole  passage  from  the  case  of  Scrimsliire  9.  Scrimshire^ 
2  Hagg.  Consist.  R.  412,  413.  Sec  also  I  Burge,  Comment,  on  Col.  inA 
For.  Law,  P.  1,  cli.  5,  §  3,  pp.  185,  180;  Sanchez,  De  Matrim.  Lib.  Z  m 
Disput.  18,  §  10,  n. '26,  28. 

2  Cited  ill  Burgc,  Comment.,  ubi  supra,  pp.  185,  186. 

3  Cited  Ibid. 

*  J.  Voet,  ad  Pand.  Lib.  23,  tit.  2,  §  4,  Tom.  2,  p.  20  ;  cited  also  i«: 
Scrimsliire  v.  Scrimshire,  2  Hagg.  Consist.  R.  415.  See  also  Voet,  m^^ 
Pand.  Lib.  23,  tit.  2,  §  85,  p.  55. 
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ibrated  out  of  Holland,  ought  to  be  pronounced  invalid  in 
lolland,  upon  the  very  terms  of  the  edict  of  Holland,  by 
i'hich  marriages  by  Hollanders,  without  proper  notifica- 
ions  thereof,  published  in   the  place  of  their  domicil,  are 
keclared  to  be  void.     That  the  general  rule,  that  it  is  suffi* 
nent  in  negotiations  and  contracts  to  follow  the  solemnities 
required  by   the  law  of  the  place  where  the  business  is 
transacted,  does  not  apply  in  such  a  case ;  for  that  rule 
has  its  proper  place  only  where  the  business  is  not  so  trans- 
acted in  fraud  of  the  law,  or  where  no  statute  has  positively 
dedared  that  the  act  shall  be  void,  when  done  by  a  subject 
according  to  the  foreign  solemnities*     Sed,  eo  non  obstante^ 
ftflgii  es/,  nt  matrimoniay   eo  modo  extra  Hollandiam  ab 
HoUxmdo  celebrata,  infirma  per  Judicem  Hollandicum  pro^ 
mdari  tlebeantf  propter  Edicti  verba,  quibus  nuptice,  per 
HoUandiim  sine  denunciationibus  publicis  in  domicilii  loco  in^ 
tirpmlis  contractce,  irritce  esse  jussce  sunt.     Nihil  in  con- 
troriumfaciefUe  illo  axiomate,  quod  suffidat  in  negotUs  con^ 
iniemlis  adhiberi  solennia  loci,  in  quo  actus  geritur :  cum 
tt^fl  Ttgula  locum  inveniat,  si  non  infraudem  statuti  quis  alio 
« contnlerit  ad  actum  celebrandum,  aut  statutum  nominatim 
ifritwn  declaraverit  actum,  a  suo  subjecto  peregrind  solenni^ 
We  gestum  K 

\  122  b.  Paul  Voet  holds  an  opinion  decidedly  in  favour 
^  the  general  rule.  Q?iid  si  de  confractubus  proprie  dictis, 
rt  qtudem  eorum  solemnibus  contentio;  Quis  locus  spectabi- 
^«r;  an  domicilii  contrahentis  an  loci,  ubi  quis  contra  hit? 
tt^ipondeo  affirmanter.  Posterius.  Quia,  censetur  quis  semet 
covtrahendo,  legibus  istius  loci  ubi  contrahif,  etiam  ratione 
^olmnium  subjicere  voluisse^.    Huberus  admits,  that  a  mar- 

• 

nage  valid  by  the  law  of  the  place  where  it  is  celebrated,  is 
binding  everywhere,  under  the  exception,  which  he  gene- 
^lly  applies,  that  it  is  not  prejudicial  to  others,  or  that  it 
w  not  incestuous.     Mntrimonium  pertinet  etiam  ad  has  re- 

*  J.  Voet,  ad  Pand.  Lib.  23,  til.  2,  §  4,  p.  20. 

^  Voet,  De  Siatut.  §9,  ch.  2,  n.9,  p.  267,  (edit,  1716);  Ibid,  823,  (edit. 
1661);  Post,  5  261. 
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gulas.  Si  licitum  est  eo  loco,  uhi  contractum  et  celebratum 
est,  ubique  validum  erit,  effectumque  hahebit,  sub  eadem  ex- 
ceptione  prejudicii  aliis  non  creandi ;  cm  licet  addere,  si  ex- 
empli  ninm  sit  abominandi,  ut  si  incestum  juris  gentium  in 
secundo  gradu  contigerit  alicubi  esse  permissum  ^  Bouhier 
adopts  the  general  rule,  hesitating  as  to  the  nature  and 
extent  of  the  exceptions  ^  Hertius  lays  down  the  following 
axiom :  If  the  law  prescribes  a  form  for  the  act,  the  place 
of  the  act,  and  not  of  the  domicil  of  the  parties,  or  of  the 
situation  of  the  property,  is  to  be  considered.  Si  Iax 
actui  formam  dat,  inspiciendus  est  locus  actus,  non  domicilu, 
non  rei  sitce^.  And  he  puts  the  following  as  an  example: 
A  marriage  contracted  according  to  the  solemnities  of  any 
place,  where  the  married  couple  are  commorant,  cannot  be 
rescinded  upon  the  pretext,  that,  in  the  domicil  or  country 
of  the  husband,  other  solemnities  are  required.  Matrimo- 
nium  juxta  solenniiates  loci  alicujus  iibi  sponsus  et  sponsa 
commorabantur,  contractum  non  potest  prcctextu  illo  rescindi, 
quod  in  domicilio  ant  patrid  mariti  alios  solennitatcs  obseT' 
ventur*.  He  afterwards  puts  exceptions  to  this  general 
axiom ;  one  of  which  is,  that  a  contract  between  foreigners, 
both  belonging  to  a  foreign  country,  is  to  be  governed  by 
the  law  of  their  ovm  country,  and  not  by  that  of  the  kx 
loci  contractus  \  In  this  exception,  he  has  to  encounter 
many  distinguished  adversaries  ^  The  French  jurists  seem 
generally  to  support  the  doctrine,  that  marriage  is  to  be 
held  valid  or  not,  according  to  the  law  of  the  place  of  cele- 
bration, except  in  cases  positively  prohibited  by  their  owa 
laws  to  their  own  subjects,  or  where  it  is  in  fraud  of  those 

^  Huberus,  Lib.  1,  tit.  3,  §  8;  Ante,  §  85. 

2  Bouhier,  Cout.  de  Bourg.  cli.  27,  §  59  to  CC. 

3  Post,  §  2 12,  2C0;  Ilertii  Opera,  Tom.  1,  De  CoUis.  Leg.  §  4,  art.  10, 
p.  12G,  (edit.  1737);  M.  p.  179,  (edit.  1716). 

4  1  Ilertii  Opera,  De  CoUis.  Leg.  §  4,  art.  10,  (edit.  1737),  p.  12G;  Id. 
p.  179,  (edit;  1710);  Id.  art.  10,  p.  128,  (edit.  1737);  Id.  p.  182,  (edit. 
1710). 

5  Id.  p.  128,  §  10,  (edit.  1737);  Non  Valet  (0). 

6  Ibid. 
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laws  K  And  Merlin  says^  that  it  is  a  contract  so  completely 
of  nataral  and  moral  law,  that,  when  celebrated  by  savages 
in  places  where  there  are  no  established  laws,  it  will  be  re- 
copised  as  good  in  other  countries  '• 

$  123.  A  question  has  been  much  discussed,  how  far  a 
marriage  regularly  celebrated  in  a  foreign  country  between 
penons  belonging  to  another  country,  who  have  gone  thi- 
ther from  their  own  country  for  that  purpose,  is  to  be 
deemed  valid  if  it  is  not  celebrated  according  to  the  law  of 
their  own  country.     Huberus,  as  we  have  seen ',  has  put 
the  Tery  question,  and  has  applied  it  as  well  to  cases  of  mi- 
Doritjr  as  of  incest ;  and  he  does  not  hesitate  to  pronounce 
nA  marriages  invalid,  because  they  are  an  evasion  or 
had  upon  the  law  of  the  country  to  which  the  parties  be- 
loog^  and  in  which  they  are  domiciled  *.     Bouhier  has  ad- 
Toeated  the  same  opinion^;  and  it  is  also  maintained  by 
Hal  Yoet.     He  states  it  as  an  exception  to  the  general 
rale,  that  the  law  of  the  place  of  the  contract  ought  to  go- 
I  Tern.    Nisi  qtds,  quo  in  loco  domicilii  evitaret  molestam  aU- 
fuam  pel  mmptuosam  solemnitatem  ;  adeoque  infraudem  sui 
itatuti  nuttd  necessitate  cogente  alio  profidscatur,  et  mox  ad 
eormm  domidlium,  gesto  alibi  negotio,  revertatur^.    John 
Yoet  (as  we  have  seen)  holds  the  same  opinion  \    Pothier 
puts  the  very  case  in  the  strongest  terms.     He  says,  that 
the  conditions  and  ceremonies,  prescribed  by  the  French 

1  Poit,  §  123. 

*  Merlin,  R^ert.  Manage,  (  1,  p.  343.  See  also  2  Boullenois,  Observ.  46, 
p.  458;  1  Froland,  Mem.  p.  177,  ch.  1;  Pardessus,  Vol.  5,  P.  6,  tit.  7, 
di.  9,  art.  1481  to  1495;  Pothier,  Trait6  du  Mariage,  n.  263;  Journal  des 
Aadieoces,  Tom.  1,  ch.  24;  S.  C.  cited  Scrimshire  v,  Scrimshire,  2  Hagg. 
CoBsitt.R.413,  414. 

'Ante,  $85,  116a. 

^  Hnbems,  lib.  1,  tit.  3,  (  9.   See  Ante,  (  85,  116  a,  where  the  passages 
ire  dted  at  large. 
i  Bouhier,  Cout.  de  Bourg.  ch.  28,  (  60,  61,  62,  p.  557;  Ante,  (  84. 

*  P.  Voet,  De  Sutut.  (  9,  ch.  2,  p.  268,  (edit.  1715) ;  Id.  pp.  323,  324, 
(edit.  1661). 

7  Ante,  §  122  b;  I  Barge,  Comm.  on  Col.  and  For.  Law,  Ft.  1,  ch.  5, 
it,  f.  196. 

o 
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laws  for  the  ralidity  of  marriages  between  Froicli  subjects 
are  obligatory ;  even  when  the  marriage  has  been  celebrated 
between  them  in  a  foreign  country,  whenerer  it  appean 
that  they  have  gone  thither  in  fraud  of  those  laws,  and  that 
the  marriage,  under  such  circumstances,  will  be  a  nullity  ^ 
This  doctrine  turns  upon  the  general  principle,  that  an  act 
done  designedly  in  fraud  or  evasion  of  the  law,  by  a  mere 
change  of  locality,  is  utterly  void. 

§  i23a.  In  opposition  to  thb  doctrine,  it  has,  howereri 
been  settled,  after  some  struggle,  both  in  Elngland  and 
America,  that  such  a  marriage  is  good.  The  question  in 
England  was  first  solemnly  decided  by  the  High  Court  of 
Delegates  in  1763-;  and  having  been  subsequently  reoog* 
nised,  notwithstanding  the  doubts  of  Lord  Mansfield,  it  may 
now  be  deemed  settled  there  beyond  controversy'.  Lord 
Mansfield  on  the  occasion  alluded  to,  arguendo,  said :  "  It 
has  been  laid  down  at  the  bar,  that  a  marriage  in  a  foreign 
country  must  be  governed  by  the  law  of  the  country  where 
the  marriage  was  had ;  which  in  general  is  true.  But  the 
marriages  in  Scotland  of  persons  going  from  hence  for  that 
purpose  were  instanced  by  way  of  example.      They  may 

1  Pothier,  Trait^  du  Manage,  n.  263. 

^  Compton  9.  Bearcroft,  cited  in  BaU.  N.  P,  114,  and  in  Harford  v.Mot' 
rif,  2  Hagg.  Consist.  R.  429,  430,  443,  444. — It  has  been  said,  tbal  dii« 
decision  may  be  explained  upon  the  ground,  that  the  English  MuniMge  Act* 
under  which  that  question  arose,  contained  an  express  exception  of  bmF'-' 
riages  in  Scotland  ;  and  that  the  marriage  of  the  parties  in  that  caw,  who 
were  English,  and  had  gone  from  England  for  the  express  purpose  of  cele^ 
braUng  the  marriage  in  Scotland,  was  therefore  good,  as  it  was  aceor£og 
the  law  of  Scotland.     Admitting  this  to  be  the  true  construction  of  tb 
English  Maniage  Act;  yet  the  question  directly  raised  by  the  libel 
whether  a  marriage  in  a  foreign  country  by  British  subjects,  domicOed 
England,  and  not  changing  their  domicil,  who  had  gone  there  expressly 
avoid  and  evade  the  laws  of  England,  was  good  or  not;  and  there  is  stroo^ 
reason  to  believe  that  this  point  was  deemed  a  material  ingredient  in  tl>^ 
ultimate  judgment  of  the  case. — See  the  case  of  Compton  v,  Bearcrofit,  •^ 
commented  on  in  2  Hagg.  Consist.  R.  443,  444,  and  the  Reporter's  note   ^ 
p.  444. 

3  See  Harford  v.  Morris,  2  Hagg.  Consist.  R.  423 ;  Robinson  v.  BlaO^ 
2  Burr.  R.  1077  to  1080;  Fergusson  on  Marr.  and  Divorce^  63  to  6$. 
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come  under  a  very  difierent  consideration^  according  to  the 
opinion  of  Huberus  and  other  writers  ^J*  This  is  manifestly 
no  more  than  the  expression  of  a  doubt  upon  a  point  not 
directly  before  the  Court. 

$  1236.  In  Massachusetts^  upon  full  discussion,  the  doc- 
trine has  been  firmly  established^.  It  was  admitted  on 
that  occasion  by  the  Court,  that  the  doctrine  is  repugnant 
to  the  general  principles  of  law  relating  to  contracts ;  for  a 
fraudulent  evasion  of,  or  fraud  upon,  the  laws  of  the  coun- 
try where  the  parties  have  their  domicil,  would  not,  except 
m  the  contract  of  marriage,  be  protected  under  the  general 
principle'.  But  the  exception  in  favour  of  marriages  is 
maintained  upon  principles  of  public  policyj  with  a  view  to 
prevent  the  dbastrous  consequences  to  the  issue  of  such  a 
marriage,  which  would  result  from  the  loose  state  in  which 
persons  so  situated  would  live^  The  doctrine  has  been 
carried  even  farther,  so  as  to  admit  the  legitimacy  of  the 
issue  of  a  person  who  had  been  divorced  a  vinculo  for  adul- 
tery, and  had  been  declared  by  the  local  law  incompetent 
to  marry  again,  but  who  had  gone  into  a  neighbouring 
State  and  there  contracted  a  new  marriage,  and  had  issue 
by  that  marriage  ^  The  like  rule  has  been  applied  in 
&vour  of  the  widow  by  such  second  marriage,  so  as  to  enti- 
tle her  to  dower  in  the  real  estate  of  her  deceased  husband, 
situate  in  Massachusetts  ^. 


1  Robinson  v.  Bland,  2  Burr.  R.  1079,  1080;  Haber.  lib.  1,  tit.  3,  §  8. 

*  M edway  v.  Needbam,  16  Mass.  R.  157,  161;  Putnam  v.  Putnam, 
8  Pick.  R.  433. 

s  Ibid«  Tbe  Court  put  tbe  following  case : — Tbus,  parties  intending  to 
make  an  usurious  bargain  cannot  give  validity  to  a  contract,  in  wbich  more 
than  the  lawful  interest  of  tbeir  country  is  secured,  by  passing  into  another 
territary,  where  there  may  be  no  restriction  of  interest,  or  where  it  is  esta- 
blished at  a  higher  rate,  and  there  executing  a  contract  before  agreed  on. 
Medway  v.  Needham,  16  Mass.  R.  160. 

«  Medway  9.  Needham,  16  Mass.  R.  160,  161. 

*  West  Cambridge  o.  Lexington,  1  Pick.  R.  596;  2  Kent,  Comm.  Lect. 
26,  pp.  92,  93,  (3rd  edit.).  See  Fergusson  on  Mair.  and  Divorce,  note  R, 
p.  469;  Ante,  $  89. 

*  PBHiaa  9.  Putnam,  8  Pick.  R.  433. 
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$  124.  The  English  doctrine,  in  relation  to  Scotch  mar- 
riages, by  parties  domiciled  in  England  and  going  to  Scot- 
land to  marry,  though  a  plain  violation  of  the  real  object 
and  intent,  even  if  not  of  the  words  of  the  English  Mar- 
riage Act,  seems  to  have  proceeded  mainly  upon  the  ground 
of  public  policy  \     It  is  the  least  of  two  evils  in  a  political 

^  Mr.  Burge  does  not  deem  it  to  be  in  fraud  of  the  English  laws,  because 
the  English  Marriage  Act  does  not  in  fact  prohibit  such  Scottish  marriages. 
This  is  true  in  terms;  and  if  it  did  prohibit,  the  question  of  the  conflict  of 
laws  in  relation  to  such  marriages  would  never  have  arisen  in  England; 
for  the  statute  would  have  directly  decided  the  matter.     Nevertheless,  the 
whole  object  of  the  parties  in  this  class  of  marriages  plainly  is  to  evade  the  law 
of  their  own  country  by  a  marriage,  valid  by  the  law  of  the  country  where  it  is 
celebrated,  without  changing  their  own  domicil,  and  thus  getting  rid  of  all 
the  anxious  provisions  of  the  statute  against  ill-advised  and  clandestine  mar- 
riages.    In  shorty  all  the  Gretna  Green  marriages  in  Scotland  (as  they  are 
called)  are  intended  by  the  parties  to  get  rid  of  the  solemnities  of  the  Eng- 
lish  law.     Mr.  Burge  says:  "The  decisions   of  the  Courts  in  England, 
which  have  declared  valid  a  marriage  contracted  in  Scotland  by  English  per- 
sons, who  had  resorted  thither  for  the  sole  purpose  of  evading  the  prohibi- 
tions of  the  English  Marriage  Act,  are  perfectly  consistent  with  the  admis- 
sion of  this  exception.    Such  a  marriage  is  valid,  because  it  is  not  prohibited 
by  the  English  Marriage  Act.     It  is  a  misapplication  of  terms  to  describe  it 
as  an  evasion   or  in  fraud  of  the  Act;  for,  in  fact,  it  is  not  prohibited. 
There  is  an  express  provision,  that  nothing  in  that  Act  shall  extend  to  mar- 
riages in  Scotland,  or  to  any  marriages  beyond  sea.     The  act,  therefore,  left 
English  subjects  at  perfect  liberty  to  resort  to  any  country  for  the  purpose 
of  contracting  and  celebrating  their  marriage.     So  far  from  the  act  contain- 
ing a  general  and  absolute  prohibition,  and  a  declaration  of  the  nullity  of  all 
marriages  contracted  otherwise  than  in  conformity  to  its  provisions,  it  con- 
fines such  prohibition  and  declaration  to  marriages  contracted  in  England. 
These  decisions,  therefore,  are  founded  upon  the  right  of  the  parties,  con- 
sistently with  the  Marriage  Act,  to  resort  to  the  foreign  country  for  the  par- 
pose  of  contracting  their  marriage,  and  upon  the  act  itself  containing  no 
provision  which  renders  void  a  marriage  so  contracted.     It  is  upon  this 
ground,  and  to  this  extent,  that  the  argument  of  Sanchez  must  be  under- 
stood, when  he  contends  that  a  marriage  is  not  void,  because  the  parties  have 
resorted  to  a  country  in  which  they  have  contracted  it,  for  the  purpose  ol 
avoiding  ceremonies  which  are  required  in  their  own  country.     •  Displicet 
mihi  h«c  limitatio,  et  credo,  licet  adirent  eo  fine,  ut  possent  liberfe  absque 
parocho  et  testibus  contrahere,  esse  ratum  matrimonium;  nam  qui  jure  suo 
utitur,  non  potest  dici  fraudem  committere,  ut  ea  ratione  effectus  impediator.' 
•  NuUus  videtur  dolo  facere,  qui  jure  suo  utitur.'     '  Est  enim  frans  licite, 
ciira  contrahentcs  utantur  jure  suo :  erg6,  ciim  adeuntes  locum,  ubi  non  viget 


imicu  wnicn  wonia  accompany  uie  p«riy  in  wnscever  cuaniif  ae  con- 
I,  and  a  law  which  altacheJ  to  the  act  only  in  respect  of  its  taking 
ID  the  country  in  which  that  law  pcevailed.  '  Die  quando  inhabilitat 
DsUtnta  absolute  et  simpliciter,  eequi  personam  qaocnrnqDe  euntem: 
qaando  eat  conititnta  per  modum  legis,  ticut  enim  lex  ilia  non  obligat  in 
OM,  ita  inhabilitai,  et  annnllatio  actus  non  obligat  ibi,  nee  lequitnr  peran- 

^  dam  est  in  locis,  ia  qaibua  ea  lex  vim  obligandi  habet non  enim 

r  lege  eccleiiasticd  in  loco,  ubi  ex  voluntate  ac  diipoailione  ejusdeni  Ec- 
non  babet  labnr  eadsm  lex:  ut  conlin^t  in  lucia,  ubi  ant  non  receptaaut 
ibUeata  fnit."  1  Surge,  Comment,  on  Col.  and  For.  Law,  Pt.  1,  ch.  5, 
p.  192, 193.  The  decisions  in  the  Supreme  Court  of  Maasachuietta,  as 
t%  atated  in  the  Commentaries  on  American  Law,  carry  the  doctrine  much 
T,  snd  i^ect  an;  exception  founded  on  the  purpose  for  which  the  patties 
ad  to  (he  country  where  they  contracted  the  marriage.  The  parties,  in 
M  referred  to,  had  lef^  the  Slate  on  purpose  to  evade  its  statute  law,  and 
try  ID  opposition  to  it,  and  being  married  they  returned  again ;  yet  their 
tgjB  was  held  valid,  if  it  were  valid  according  to  the  laws  of  the  place 
It  vu  coiitiacted,  notwithstanding  the  parties  went  into  the  other  State 
n  intention  to  evade  the  lawa  of  their  own."  (Ibid.)  In  these  remarks 
large  u  mainly  borne  out  as  to  the  effect  of  the  English  ^farrisge  Act, 
I  hapiage  of  Sir  George  Hay,  in  Harford  e.  Morris,  (2  Hagg  Consist. 
4SB  to  482).  He  there  sud:  "  The  next  question  is,  whether  by  the 
f  England  this  marriage  is  valid.  It  is  stated  throughout,  that  it  is  a 
\gt  without  the  consent  of  the  natural  mother  of  the  party,  and  of  the 
lentary  Onardiana,  and  the  Lord  Chancellor;  and  that  the  parties  went 
fonigo  coantry  to  evade  the  laws  of  this  realm.  Whether  upon  that 
nl^  or  any  of  the  accounts  already  mentioned,  it  is  void  by  the  law  of 
nd,  i>  the  first  question.  Parties  may  go  oat  of  England  and  marry  by 
Mlj  n  choice;  in  either  way  a  foreign  marriage  is  not  void  npon  that 
Bt  bj  the  laws  of  England.  But  it  is  said,  they  go  in  violation  of  (he 
«f  (be  Chancellor,  and  without  the  consent  of  parents  and  guaidiana. 


198  CONFLICT  OF  LAWS.  [CH.  Y. 

opposite  doctrine  with  unrelenting  severity  ^  The  wisdom 
of  such  a  course  remains  to  be  established ;  and  it  will  be 

put  a  restraint  which  was  not  known  to  the  Common  law  upon  the  marriagt 
of  minorsi  without  the  consent  of  parents;  but  it  does  not  make  all  the  marriagM 
of  minors,  even  in  England,  void.  Marriages  by  license  only  are  void  for 
want  of  consent  of  parents  and  guardians.  If  this  marriage  had  been  in 
England,  and  if,  instead  of  going  abroad,  the  parties  had  been  married  in  any 
great  parish  of  this  town  or  country  by  banns,  would  that  marriage  have  beet 
good  or  not  by  the  laws  of  England?  No  law  says  that  it  shall  be  void.  It 
is  a  marriage  by  license  only,  that  is  void  by  the  law  of  England  for  want  of 
consent  of  the  parents  or  guardians.  It  is  observed  also,  that  the  act  makes 
particular  exceptions,  without  which  the  purpose  of  the  marriage  act,  though 
an  exceedingly  good  act,  might  have  been  questioned  before  this  time,  if  that 
had  not  been  so  many  ways  to  avoid  the  restraint  put  upon  the  marriage  of 
minors.  It  is  provided,  that  nothing  in  this  act  shall  extend  to  marriages 
in  Scotland,  nor  to  any  marriages  solemnized  beyond  sea.  Then  marriages 
in  Scotland  and  beyond  sea  by  the  law  of  England  remain  in  the  same  state, 
as  if  the  statute  had  not  passed.  Marriage  in  Scotland,  if  not  contrary  to 
the  law  of  England,  is  good,  and  it  has  been  so  determined.  That  determi- 
nation passed,  not  on  the  ground  that  the  marriage  was  valid  in  Scothnct 
and  that  therefore  it  was  good — nothing  was  laid  before  the  Court  to  shew 
that  the  marriage  was  valid  in  Scotland — but  because  the  Act  of  Parliament 
did  not  put  any  restraint  upon  English  subjects  being  married  in  Scotland^ 
with  respect  to  the  consent  of  parents.  On  that  ground  it  is,  that  those 
marriages  are  held  good,  not  being  contrary  to  the  law  of  England.  The 
same  holds  as  to  marriages  beyond  sea.  For  English  subjects  going  abroad* 
or  to  Scotland,  to  marry  English  subjects,  have  an  exemption  from  that  re- 
straint in  the  act.  What  was  the  case  before  the  marriage  act?  Will  any- 
body say,  that  before  the  act,  a  marriage  solemnized  by  persons  going  over 
to  Calais,  or  happening  to  be  there,  was  void  in  this  country;  because sndi  a 
marriage  might  be  void  by  the  laws  of  France,  as  perhaps  it  was,  if  s^em- 
nized  by  a  Protestant  Priest,  whom  they  do  not  acknowledge,  or  if  in  any 
way  clandestine,  or  without  consent;  and  that  therefore  it  should  be  set 
aside  by  a  court  in  England,  upon  account  of  its  being  void  by  the  law  of 
France?  No.  The  laws  of  the  state  to  which  the  parties  are  anhject* 
must  determine  the  marriage,  unless  you  can  shew  that  the  law  of  the  odier 
country  is  that  by  which  its  validity  is  to  be  decided.  That  brings  me  to 
the  other  great  consideration  in  this  case,  whether  the  validity  of  these  mar- 
riages, being  solemnized  in  Ypres  and  Denmark,  are  to  be  tried  by  the  laws 
of  those  countries.  If  they  are,  the  laws  of  those  countries  must  be  laid 
before  the  Court  and  proved  in  the  best  manner  possible;  not  by  the  opinions 
of  lawyers,  which  is  the  most  uncertain  way  in  the  world ;  but  by  certificate!, 
laying  the  ordinances  of  those  countries  before  the  Court.    Without  con8ide^ 

1  Ante,  §  84,  90,  123,  and  note. 


a  residence,  to  which  the  lex  loci  cau  be  applied ;  bo  at  to  give  ■  jurii- 
to  the  law,  and  cause  it  lo  take  cognizance  of  a  marriage  celebrated 
It  ii  certain  that  domicil,  or  established  residence,  (that  is,  aach  a 
'  reaidenre  as  makes  the  patty  subject  lo  (he  laws  of  that  countr;),  may 
■at  effect;  and  with  respect  lo  persons  so  domiciled,  the  laws  of  th« 
f  ttmtt  be  adhered  to  in  contiacta  made  there.  TliU  wiu  the  case  of 
Jure.  All  the  proceedings  of  the  Court  of  France  were  laid  befor« 
Dtt.  I  remember  it,  though  it  was  a  long  time  ago;  and  I  was  counael 
lady.  The  mother  of  the  young  man  was  at  Boulogne,  where  they 
ne,  animo  morandi.  It  was  stated  in  all  the  proceedings  that  they 
onaidled  in  France;  he  went  there  to  reside  for  purposes  of  education, 
1  reside  there;  and  the  mother  continued  to  reside  there  till  she  ob- 
tb«  sentence  that  was  pleaded  in  the  Consistory  Court.  I  do  not  in 
St  call  in  question  that  determination  in  the  Consistory  Court.  Every 
■•  allowed  the  great  and  eztensive  knowledge  of  the  Judge;  but  ha 
I  hia  jadgment  npon  the  sentence  given  in  that  Court  which  had 
d  juiiadiction,  and  had  a  right  to  assume  it ;  he  paid  all  respect  to  tba 
vt;  and  npon  that  he  gave  his  opinion,  that  the  party  suing  shonld  bo 
icd."  A  aoinewbat  different  aeconnt  uf  the  case  of  Compton  v,  Bear- 
kere  referred  lo)  is  given  by  Sir  W.  Wynne,  in  Middleton  e.  Janverini 
jg.  Consist.  R,  443,  444.)  On  that  occasion  he  said, — "  It  is,  how 
iBimded,  that,  admitting  the  law  to  invalidate  the  marriage  in  those 
iM,  yet  that  is  not  the  law  by  which  this  case  is  to  be  decided  in  this 
It  is  not  the  lex  loci  where  the  marriage  ceremony  is  performed, 
ia  to  determine  the  question;  but  you  must  find  out  some  other  law, 
at  ia  declared  by  the  counsel  for  Mrs,  Janverin  to  be  the  law  of  Eng- 
Now,  in  respect  lo  the  lex  loci  having  been  adopted  as  a  rule,  I 
the  case  of  Compton  d.  Bearcroft  proves  it  very  strongly.  In  that 
le  Court  of  Delegates  affirmed  the  rejection  of  the  libel  which  waa 
a  againat  the  marriage  on  different  gronods,  as  I  have  understood. 


200  CONFLICT   OF   LAWS.  [CH.  V. 

place  of  the  marriage^  and  the  other  according  to  that  of 
his  domicil  of  origin  \   The  doctrine  in  England  has  indeed 

act,  were  considered  to  have  contracted  a  valid  marriage."     The  learned 
Reporter  has  added  a  very  important  note  to  2  Hagg.  Consist.  R.  444,  n.  (*), 
on  this  point.     It  is  certain  that  foreign  jurists  do  not  take  any  distme- 
tions  between  a  violation  of  the  positive  prohibition  by  the  words  of  the  law^ 
and  the  case  of  a  mere  evasion  or  fraud  npon  the  known  policy  of  the  lawi 
by  a  marriage  in  another  country  without  any  change  of  domicil  by  the  pir- 
ties.     See  also  Fergusson  on  Marr.  and  Divorce,  417;  Id.  228,  461.    It 
has  always  appeared  to  me,  that  the  true  doctrine  of  international  policy  is, 
that  a  foreign  marriage  valid  by  the  law  of  the  place  of  marriage,  is  nHi 
everywhere,  notwithstanding  the  parties  may  be  domiciled  in  another  conntiy 
where  the  marriage,  if  celebrated  there,  would  by  the  laws  thereof  be  void; 
and  the  parties  have  gone  thither  for  the  express  purpose  of  evading  the 
requisitions  of  the  law  of  their  domicil.     A  learned  writer,  in  the  London 
Legal  Observer  for  January  1840,  has  commented  on  this  subject  with  grtat 
acuteness  and  ability.     The  following  extract  may  be  gratifying  to  the 
learned  reader,  as  it  constitutes  an  opposite  view  to  that  of  Mr.  Burge  :—- 
"  The  idea  of  fraud  on  the  law  of  a  country  is  rather  a  favourite  one  with 
jurists.     When  examined,  however,  we  think  it  will  be  found  to  have  a  very 
narrow  foundation  for  the  supposed  countenance  afforded  to  it  by  our  law. 
By  the  courts  of  several  American  States  it  has  been  repeatedly  over-ruled. 
It  is  principally  grounded  on  an  opinion  of  the  jurist  Huber,  (Hub*  De  Confl. 
Leg.  lib.  1,  tit.  3,  §  8,)  supported  by  a  dictum  of  Lord  Mansfield  in  Robin- 
son V.  Bland.  (1  W.  Bl.  234,  256;  2  Burrows,  1077.)     In  the  first  ^ace, 
it  is  at  once  met  by  the  difficulty,  that  it  has  been  over  and  over  again  de- 
cided, that  Scotch  and  foreign  marriages  (between  minors  and  others,  who 
could  not  have  contracted  marriage  here)  undertaken  expressly  and  admittedly 
to  evade  our  law,  are  good,  if  good  per  legem  loci ;  and  vice  versi.   But  then, 
say  the  advocates  of  the  in  fraudem  legis  doctrine,  these  decisions  are  con- 
sistent ;  because  the  marriage  act  in  terms  excepts  Scotch  and  foreign  mar- 
riages.    In  this  view,  however,  they  at  once  throw  over  Lord  Mansfield* i 
authority;  because,  as  Sir  W.  Blackstone,  who  was  counsel  in  the  case, 
notes  it  in  the  margin  of  his  report,  he  threw  out  a  '  query,  whether  stolea 
marriages  in  Scotland  are  valid.*     However,  as  this  case  is  really  the  only 
one  in  which,  as  far  as  we  are  aware,  the  idea  of  evasion  of  our  law  is  set  np, 
we  must  go  more  fully  into  it.     The  case  was  argued  in  1 760.     The  ques- 
tion was,  whether  a  bill  of  exchange  given  in  France  by  one  English  subject 
to  another,  but  made  payable  in  England,  the  consideration  of  which  was  t 
gambling  debt,  should  be  held  recoverable  in  an  English  court.     It  wu 
found  not  to  be  recoverable  in  France ;  but  Lord  Mansfield  (though  on  thii 
plain  ground  he  afterwards  said  the  case  had  after  all  come  to  nothing)  had 


«  1  Toullier,  Droit  Civil,  art.  576;  Code  Civil,  art.  144,  148,  170;  Mer- 
]in|  Bipert.  tit.  Loi,  §  6,  n.  1,  and  Ante,  note,  §  84,  117. 
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topped  short  of  the  moral  mischief;  if  the  decision  pro- 
Qulgated  in  its  courts  can  be  maintained^  (of  which  doubts 

t  aigued  twice,  as  beariDg  on  mternational  law.   In  his  judgment  he  touched 

)ii  the  rules  applicable  to  foreign  personal  contracts.     He  lays  down  the 

general  rule  as  to  the  lex  loci  prevailing.     But  then  he  says :  '  This  rule 

idmits  of  an  exception  where  the  parties  had  a  view  to  a  different  kingdom. 

JontractB  are  to  be  considered  according  to  the  place  where  they  are  to  be 

xecnted.'     And  Mr.  Justice  Wilmot  said:  *  The  place  where  the  money  is 

0  be  paid  mnst  govern  the  law.     This  was  determined  as  to  usury  on  con- 

raets  in  Ireland.'     From  this  it  is  evident,  that  there  is  no  ground  in  the 

lecision  for  the  wide  principle  contended  for.   The  query  thrown  out,  merely 

n  anawer  to  an  illustrative  argument  used  by  counsel,  comes  more  to  the 

x»int;  bnt  is  plainly  overruled.     Burrows,  in  his  report,  says,  that  Lord 

lifanafleld  referred  to  a  case  before  Lord  Hardwicke  of  a  minor's  stolen 

aarri^ge  at  Ostend ;  the  validity  of  which  Lord  Hardwicke  doubted,  and 

ordered  to  be  tried  before  an  ecclesiastical  court ;  but  the  trial  was  stopped 

ij  the  minor's  marrying  again  on  coming  of  age.    We  have  looked  carefully 

or  this  case,  and  have  no  doubt  Butler  and  Freeman  (Arobl.  302)  is  the 

me  referred  to.     It  had  been  decided  in  1 756,  four  years  before.     It  was 

he  case  of  a  ward  married  at  Antwerp.     Lord  Hardwicke  said :  '  This  is 

he  first  case  under  the  late  marriage  act.     As  to  such  a  marriage  (I  was 

{oing  to  call  it  a  robbery)  there  is  a  door  open  in  the  statute  as  to  marriages 

beyond  seas  and  in  Scotland.'     He  afterwards  goes  on  to  question  the  va- 

^ty  of  the  marriage :  '  It  is  said  by  witness,  that  he  saw  them  married 

according  to  the  rites  and  ceremonies  of  the  Church  of  England.     But  it 

will  not  be  valid  here  unless  it  was  so  by  the  laws  of  the  country  where  it 

WIS  had.'     The  father,  it  appears,  instituted  a  suit  in  the   ecclesiastical 

court  to  try  the  validity  according  to  the  foreign  law.     This  case,  therefore, 

10  far  from  supporting  Lord  Mansfield's  doubt,  as  stated  in  the  margin  of 

Bhkckstone's  report,  expressly  overrules  it.     It  is  the  more  material  for  our 

^eient   purpose,  as  being  the  first  case  under  the    marriage  act.     The 

nanisge  act  was  passed  in  1753.     If  Lord  Hardwicke  had  thought,  that 

Wore  that  act  there  was  a  principle  of  law  in  operation,  that  a  party  going 

abroad  to  evade  our  laws  could  not  set  up  the  lex  loci  contractus,  but  that 

tke  new  act  had  altered  this,  he  could  hardly  have  failed  to  have  said  so.    He 

treats  it,  that  the  new  statute,  by  leaving  the  old  principle  of  lex  loci  con- 

tnct(is  untouched,  had  left  a  door  open  to  evade  its  new  provisions  of  banns, 

rites,  consent  for  minors,  &c. ;  not  had  opened  a  new  door.     We  find  but 

one  other  case  before  Lord  Hardwicke  bearing  on  the  subject.     It  is  Roach 

t.  Garran,  decided  in  1748.     (I  Ves.  R.  158.)     It  is  material,  as  shewing 

tse  principles  of  law  as  to  foreign  marriages,  clearly  laid  down  before  the 

ntrriage  act  passed.     It  was  the  case  of  a  ward  of  Court  aged  only  eleven, 

■wned  in  France  to  a  boy  of  seventeen,  the  son  of  a  Frenchman.     Lord 

Httdwicke  laid  down,  that  the  infant  being  a  natural-born  subject,  could  not 

monnce  her  allegiance.     He  said:  •  The  most  material  consideration  is  the 
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may  justly  be  entertained^)  that  a  second  marriage,  after  a 
divorce  in  Scotland  from  a  marriage  originally  celebrated 


validity  of  the  marriage.  It  has  been  argued  to  be  valid^  from  being  eiti* 
blished  by  the  sentence  of  a  court  in  France  haying  proper  jurisdiction.  And 
it  is  true,  that  if  so,  it  is  conclusive,  whether  a  foreign  court  or  not,  from 
the  laws  of  nations  in  such  cases ;  otherwise  the  rights  of  mankind  woold  bt 
very  precarious  and  uncertain.'  Now  here,  if  Mr.  Burge  is  right.  Lord 
Hardwicke  was  called  upon  to  fall  back  on  the  general  principle  Mr.  Barge 
contends  for,  that  the  subject,  though  abroad,  unless  bon4  fide  domiciled 
there,  (which  in  Mr.  Burge*s  sense  of  domicil  was  not  the  case,)  could  net 
avail  himself  of  the  lex  loci  to  avoid  the  operation  of  our  law.  The  girl  hen 
was  only  eleven  years  old.  By  our  common  law,  as  stated  by  Mr.  Barge,  t 
female  under  twelve  could  not  contract  matrimony.  Indeed,  according  to 
Sir  Matthew  Hale,  the  attempt  would  have  subjected  the  party  to  a  convio* 
tion  for  rape.  (1  Hale,  P.  C.  630;  and  4  Bla.  Comm.  212.)  So  far  from 
doing  this  in  committing  unreservedly  the  jurisdiction  as  to  validity  to  t 
foreign  court,  he  lays  down  a  principle  quite  destructive  of  all  Mr.  Barge's 
doctrines  as  to  bona  fide  domicil ;  because,  as  we  shall  presently  remark 
further,  if  that  principle  only  means  bond  fide,  so  far  as  required  by  the 
foreign  law,  it  amounts  to  nothing,  and  there  is  nobody  who  doubts  it.  It 
would  then  be  by  common  consent  one  of  the  incidents  bearing  on  the  validity 
of  the  marriage  according  to  the  lex  loci  contractus.  There  are  few  opinions 
which  command  higher  respect  than  Mr.  Jacob's.  In  his  very  learned  notes 
appended  to  his  edition  of  Roper's  Husband  and  Wife  he  takes  the  sans 
view.  He  says,  as  to  the  objection,  that  an  intention  to  evade  our  law  may 
affect  the  validity  of  the  foreign  contract;  'that,  though  apparently  sanctioned 
by  Lord  Mansfield,  it  has  not  prevailed,  either  with  respect  to  marriages  ii 
Scotland,  or  with  respect  to  marriages  in  other  places  out  of  England;  and 
there  does  not  appear  any  exception  to  the  rule,  that  a  foreign  marriage,  valid 
according  to  the  law  of  the  place  where  celebrated,  is  good  everywhere  else.' 
(2  Roper,  Hush.  &  Wife,  (edit,  by  Jacob,  p.  405). )  It  must  be  observedi 
that  Mr.  Jacob  does  not  specifically  advert  to  objections  arising  from  affinityi 
or  from  any  prohibitory  rules  not  being  in  the  marriage  act.  The  rnlef 
however,  is  evidently  older  than  the  marriage  act,  and  is  always  fonnd 
without  a  limitation  from  the  first.  Except  the  case  of  legal  personal  dis- 
qualification against  marrying  at  all,  such  as  Lolley's,  to  which  we  shall  soon 
advert,  we  know  but  of  one  country  (France),  where  the  validity  of  a  foreign 
marriage  between  its  own  subjects  is  tried  by  its  own,  and  not  the  foreign 
law.  French  subjects  who  are  required  at  home  to  obtain  the  consent  of 
parents,  &c.,  are  required  so  equally  if  they  marry  out  of  France.  Did  suck 
a  broad  personal  rule  obtain  here,  there  would  have  been  no  room  for  the 
present  article ;  and  it  is  to  such  a  result  that  we  are  addressing  ourselvesy 
unless  the  rules  of  restriction  can  be  so  narrowed  as  to  approve  themselves 
to  the  moral  approbation  of  all  the  community,  minority  as  well  as  majority; 
t.  e.  to  those  cases  of  affinity,  which  by  the  common  consent  of  the  ooantry 
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1  England  between  English  subjects^  is  void ;  although 
adi  divorce  and  second  marriage  would  be  unquestionably 

rould  be  diacountenaDced,  yIb.  affinities  in  one  degree  as  step-father  and 
tep-daoghter.  We  will  now  go  on  to  examine  the  supposed  second  rule  as 
0  a  foreign  bon&  fide  domicil  being  required.  Our  English  supposed  limit- 
itka  of  tb«  general  rnle  is  not,  as  we  have  seen,  treated  by  such  of  the 
aiiliBBS  as  have  espoused  these  views  as  an  absolute  personal  rnle,  but  one 
neielj  in  frandem  legis ;  and  they  therefore  attach  to  the  limitation  this  sub- 
Snitation,  that  the  disqualification  will  be  removed  by  a  sufficient  domicil 
ifaieed*  Bat  snfficient  by  what  law  ?  The  sufficiency  according  to  the  re- 
fdreneiits  of  the  foreign  law  is  admitted  on  all  sides.  Our  law  as  to  domicil 
pteceeda  on  qnite  different  grounds.  But  supposing  our  law  required  a 
fear's  residence  to  make  a  domicil  in  any  place,  and  the  law  of  that  place 
required  two  years,  and  also  required  domicil  to  ratify  the  contract  of  mar- 
riage within  it;  it  is  evident  that  we  here,  trying  the  validity  of  such  a  mar- 
ri^gi^  ahonld  require  the  two  years'  residence  to  be  proved.  These  civilians 
idatt  this,  and  require  us  to  fulfil  the  foreign  law  in  all  cases.  But  then 
kkej  require  a  sufficient  domicil  by  our  law  as  well.  They  would  split  the 
Biuty  of  the  contract,  and  determine  it  partly  by  one  law  and  partly  by  the 
Mher.  They  require  two  sorts  of  domicil  to  make  up  the  marriage  con- 
tnei— ^he  one  by  the  law  abroad  to  get  over  the  lex  loci,  the  one  by  our 
liWy  not  as  essential  to  the  contract,  but  as  evidence  of  the  bona  fides  of  the 
eoBtzact,  and  to  get  over  the  quasi  personal  disability  they  suppose,  i,  e.  the 
nspicion  of  intention  to  evade  our  supposed  prohibitory  law.  It  is  clear  the 
bona  fide  domicil  they  would  exact  must  be  by  way  of  evidence,  and  evidence 
Billy*  Bat  if  so,  how  can  it  be  an  essential?  Parties  may  marry  without 
ny  intended  fraud  on  their  own  law,  where  not  domiciled  to  the  satisfaction 
of  the  civilians;  or  what  is  more  likely,  may  become  so  domiciled  with  a  pos- 
itive intention  to  evade  their  own  law.  They  may  get  naturalized  abroad, 
Bore  their  property  there,  do  every  thing  which  would  shew  a  domicil  with 
regard  to  the  laws  about  personal  estate,  and  yet  all  the  while  it  may  be 
capable  of  clear  proof,  that  they  did  this  only  because  they  chose  to  be  mar- 
ried,  and  were  not  permitted  to  be  married  here,  and  that  they  intended  and 
did  all  for  evasion.  They  may  intend  a  permanent  residence  also,  and  merely 
because  they  do  not  like  the  English  law  as  to  affinity.  What  would  the 
drilians,  who  countenance  these  refinements,  say  to  this  case?  Their  notion 
•eems  to  have  arisen  from  viewing  the  law,  as  an  individual  whose  honour  is 
to  be  vindicated,  and  who  is  to  be  treated  with  at  least  outward  shew  of  ob- 
aervaace  aad  respect.  They  make  it,  let  it  be  observed,  not  a  principle  of 
Engiisfa  Jaw  merely,  but  of  general  law ;  though  they  can  find  no  instance  in 
any  one  country  to  support  it,  except  Lord  Mansfield's  manifestly  erroneous 
dktam  in  a  bill  of  exchange  case.  To  us  the  whole  scheme  seems  altogether 
iBfopportable.  A  law,  we  should  think,  is  either  local  or  it  is  personal,  and 
nythiog  between  we  cannot  comprehend.  If  it  were  the  case  of  a  foreigner's 
nurrisge  here,  would  they  ask  if  he  came  here  in  evasion  of  his  own  law  ! 
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good  by  the  law  of  Scotland  ^  So  that  here  there  may  be 
two  lawful  wives  of  the  party  living  at  the  same  time  in 
different  countries^  and  two  families  of  children,  one  of 
which  may  be  deemed  legitimate  by  the  law  of  the  one 
country,  and  illegitimate  by  the  law  of  the  other'.  It  is 
easy  to  see  what  various  difficulties  may  grow  out  of  such 
a  state  of  things.  A  son  by  the  second  marriage  may  be 
entitled  to  the  whole  real  and  personal  estate  of  the  {Either 
in  Scotland,  and  incapable  of  touching  either  in  England. 
The  Massachusetts'  doctrine  escapes  from  these  incongrui- 
ties ;  and  appears  to  be  founded  upon  a  liberal  basis  of  m- 
ternational  policy,  which  deems  it  far  better  to  support 
marriages  celebrated  in  a  foreign  country  as  valid,  when  m 
conformity  with  the  laws  of  that  country ;  although  the  rule 
may  produce  some  minor  inconveniences,  than  by  intro- 
ducing distinctions  as  to  the  designs,  and  objects,  and 
motives  of  the  parties  to  shake  the  general  confidence  in 
such  marriages ;  to  subject  the  innocent  issue  to  constant 
doubts  as  to  their  own  legitimacy ;  and  to  leave  the  parenti 
themselves  to  cut  adrift  from  their  solemn  obligations  when 
they  may  become  discontented  with  their  lot. 

§  1 24  (7.  It  is  no  answer  to  this  reasoning  to  say,  that 
every  nation  has  a  right,  at  its  pleasure,  to  impose  any  re- 
straints and  prohibitions  upon  the  marriages  of  its  own 
subjects,  whether  they  marry  within  or  without  its  own 
territory.     Admitting  this  to  be  true  in  the  fullest  extent, 


Or  would  tbey  not  rather  say  with  Fergusson^  '  A  party  domiciled  here  can- 
not he  permitted  to  import  a  law  peculiar  to  his  own  case.'  (Ferg.  on  Mtr. 
and  Div.  399.)*' — See  also  Huheru8»  lih.  1,  tit.  S,  De  Conflictu  Legnm. 
i  13;  Paul  Voet,  De  Statut.  §  9,  c.  2,  n.  4,  p.  263,  (edit.  1715);  Id.  p.  319, 
(edit.  1661).  Lord  Brougham,  in  Warrender  r.  Warrender,  9  Bligh,  R. 
129, 130,  manifestly  considered  that  the  doctrine,  that  a  marriage  in  a  foreign 
country  was  void  if  it  was  a  fraud  upon  the  law  of  the  domicil  of  the  parties, 
was  not  maintainahle  in  point  of  law. 

^  Lolley's  Case,  1  Russ.  &  Ryan,  Cas.  236.     See  Warrender  v.  War- 
render,  8  Bligh,  R.  891;  Ante,  §  86,  88;  Post,  §  215 — 226. 

3  Beazley  v.  Beazley,  8  Hagg.  Eccl.  R.  639;   Rex  v,  Lolley,  1  Rui».  & 
Ryan,  Cas.  236. 


)t.  All  such  local  municipal  restraints  and  prohibi- 
must,  under  such  circumstances,  necessarily  tend  to 
il  embarrassment  and  confusion  in  the  intercourse 
en  such  nations.  The  very  object  of  the  rule  arising 
the  comity  of  nations,  and  a  sense  of  the  importance 
jublic  policy  of  giving  to  marriages  everywhere  the 
■olemn  and  binding  obligation,  is  to  secure  all  nations 
}t  such  a  conflict  of  laws.  If  France  has  chosen  to 
•e  that  all  marriages  celebrated  by  its  subjects  in 
n  countries,  in  conformity  with  their  laws  but  not 
ling  to  its  own  laws,  shall  bo  utterly  void,  every  other 
ry  has  an  equal  right  to  declare  that  such  marriages 
le  deemed  valid,  and  refuse  to  submit  to  the  dictation 
tnce.  France  may  at  home  enforce  such  laws  upon 
m  subjects ;  and  their  property,  when  found  within  its 
try.  But  every  other  nation  by  whose  laws  the  mar- 
cdebrated  therein  would  be  valid,  would  sustain  such 
tges,  and  treat  the  claims  of  France  as  a  usurpation 
id  in  injustice,  and  a  disregard  of  the  true  duty  and 
of  all  <3vilized  nations  in  their  intercourse  with  each 
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CHAPTER  VI. 


MARRIAGES INCIDENTS   TO. 


§  125.  Having  considered  how  far  the  validity  of  mar- 
riages is  to  be  decided  by  the  law  of  the  place  where  they 
are  celebrated^  we  are  next  led  to  consider  the  operatimi  d 
foreign  law  upon  the  incidents  of  marriage.  These  may 
respect  either  the  personal  capacity  and  powers  of  the  hus- 
band and  wife^  or  the  rights  of  each  in  regard  to  the  pro- 
perty, personal  or  real,  acquired  or  held  by  both  or  dther 
of  them  during  the  coverture  ^ 

§  126.  The  jurisprudence  of  different  nations  contains 
almost  infinitely  diversified  regulations  upon  the  subject  of 
the  mutual  obligations  and  duties  of  husband  and  wile, 
their  personal  capacities  and  powers,  and  their  mutual 
rights  and  interests  in  the  property  belonging  to,  or  ac- 
quired by  each  during  the  existence  of  the  marriage ;  and 
the  task  of  enumerating  all  of  them  would  be  as  hopeless 
as  it  would  be  useless.  Before  the  Revolution,  there  woe 
in  France  a  multitude  of  such  diversities  in  the  local  and 
customary  law  of  her  own  provinces ;  and  in  Grermany,  and 
the  States  of  Holland  and  Italy,  and  the  vast  domains  of 
Austria  and  Russia,  the  like  diversities  existed,  and  probab* 
ly  still  continue  to  exist.  Froland  has  enumerated  a  few  of 
these  diversities,  by  way  of  illustrating  the  endless  em- 
barrassments arising  from  the  conflict  of  laws  of  di£Perent 
provinces  and  nations^;  and  his  ample  work  is  mainly 
devoted  to  a  consideration  of  the  mixed  questions  arising 
from  the  conjugal  relation,  as  affected  by  different  laws  in 
different  provinces  and  nations.     In  some  of  the  French 

^  See  on  the  subject  of  this  chapter,  1  Burge,  Comm.  on  Col.  and  For. 
Law,  Pt-  1,  oh.  6,  §  1,  2,  pp.  201—262;  Id.  ch.  7,  §  1,  pp.  262—276. 
^  1  Froland,  Memoires,  ch.  1,  §  7»  8. 


^ 
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proTinces  before  the  Revolution^  a  married  woman  had 
a  separate  power  to  contract ;  in  others,  she  had  not^  In 
HoUand,  under  the  old  laws  thereof,  (for  it  is  unnecessary 
to  consider  whether  they  have  undergone  any  substantiid 
alteration  in  more  recent  times),  the  husband  had  the  sole 
power  to  dispose  of  all  the  property  of  his  wife ;  and  she 
was  entirely  deprived  of  any  power  over  it*.  In  Utrecht, 
her  consent  was  necessary  if  there  were  not  children  by  the 
marriage ;  and  in  some  other  places,  whether  there  were  or 
were  not  children.  In  Utrecht,  the  husband  and  wife  were 
disabled  from  making  donations  to  each  other ;  in  Holland, 
ihey  may  or  might  make  them '.  In  some  states  there  is 
a  comrnmiity  of  property  between  husband  and  wife ;  in 
others,  none ;  and  in  others  again,  mixed  rights  and  qualified 
e\sisDs\ 

§  127.  Boullenois  has  put  several  cases,  shewing  the 
practical  difficulties  of  this  conflict  of  laws.  Suppose  a 
husband  domiciled  in  a  place  where  he  cannot  bind  his 
wife,  if  he  contracts  alone  and  without  her,  although  she  is 
imder  his  marital  power  and  authority ;  and  the  husband 
should  go  to  and  contract  in  a  place,  where,  by  reason  of 


1  Id.;  Henry  on  Foreign  Law,  31.  See  also  1  Boullenois,  ch.  1,  p.  421 ; 
Id.  pp.  467f  408;  Merlin,  Rupert.  Antoris.  Maritale,  §  10. 

>  1  Bnrge,  Comm.  on  Col.  and  For.  Law,  Ft.  1,  ch.  7,  §  2,  pp.  276, 302. 

'  R4>deobarg>  De  Divers.  Stat.  tit.  2,  c.  5,  §  9 ;  2  Boullenois,  App.  p. 
89. — It  may  be  useful  here  to  state,  (once  for  all,)  that,  in  referring  to  the 
Uws  of  different  countries,  I  generally  state  them  as  they  formerly  were, 
witbont  any  attention  to  the  changes  which  they  may  actually  have  under- 
gone. The  reasoning  of  the  foreign  jurists  upon  this  subject  would  be  ren- 
dered exceedingly  obscure,  and  sometimes  incorrect  in  any  other  way ;  and 
the  object  of  this  work  is  not  so  much  to  shew  what  particular  conflicts  of 
laws  may  now  arise  from  the  present  jurisprudence  of  a  particular  country, 
•s  to  illustrate  the  principles  which  different  jurists  have  adopted  in  solving 
questions  relating  to  the  conflicts  of  laws  generally.  See  1  Burge,  Comm. 
on  CoL  and  For.  Law,  Ft.  1,  ch.  7,  §  2,  pp.  276 — 332,  where  there  will  be 
fonnd  a  summary  of  the  laws  of  Holland  on  the  subject  of  this  chapter. 

*  1  Surge,  Comm.  on  Col.  and  For.  Law,  ch.  7,  §  1 — 8,  pp.  262—661 ; 
Henry  on  Foreign  Law,  cb.  1,  §  3,  pp.  10,  36,  note;  Id.  95;  1  Booll.  Obs. 
15,  p.  198 ;  Id.  Princ  Oen.  8,  p.  8. 
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this  authority^  he  can  hind  his  mfe  by  binding  himself; 
will  the  latter  contract  bind  her  ?  He  answers  in  the  na- 
tive :  because  the  obligation  of  the  wife  does  not  spring 
from  the  nature  of  the  contract^  nor  from  the  place  of  the 
contract ;  but  from  the  marital  authority  which  has  no  such 
effect  in  the  place  of  his  domicil '.  In  Brittany  formerly, 
when  a  husband  and  wife  were  each  bound  in  soKdo  for  the 
same  contract  or  debt,  payment  was  to  be  first  sought  out 
of  the  effects  of  the  husband.  But  in  Paris,  upon  a  like 
contract,  the  effects  of  the  husband  and  wife  were  formerly 
indiscriminately  bound.  Suppose,  then,  that  at  that  period 
married  persons  domiciled  in  Brittany,  had  gone  to  Paris 
and  there  contracted,  or  that  married  persons  domiciled  in 
Paris  had  gone  to  Brittany  and  there  contracted,  in  what 
manner  should  the  creditor  seek  payment?  BouUenois 
seems  to  have  held,  that,  in  such  a  case  the  laws  were  to  be 
followed  which  regulate  the  estate  and  condition  of  the 
wife ;  that  is  to  say,  the  laws  of  her  domicil  *. 

§  128.  It  is  hardly  possible  to  enumerate  the  different 
rules  adopted  in  the  customary  law,  or  in  the  positive  law 
of  different  provinces  of  the  same  empire,  upon  the  subject 
of  the  rights  of  husband  and  wife.  In  some  places,  the 
laws  which  place  the  wife  under  the  authority  of  her  hus- 
band extend  to  all  her  acts,  as  well  to  acts  inter  vivos  as  to 
acts  testamentary.  In  others  the  former  only  are  pro- 
hibited. In  some  places,  the  consent  of  the  husband  is 
necessary  to  give  effect  to  the  contracts  of  the  wife.  In 
others  the  contract  is  valid,  but  is  suspended  in  its  execu- 
tion during  the  life  of  the  husband.  In  some  places,  the 
wife  has  no  power  over  the  administration  of  her  own  pro- 
perty. In  others  the  prohibition  is  confined  to  property 
merely  dotal,  and  she  has  the  free  disposal  of  her  other 
property  which  is  called  parapJiernaP. 

1  2  BouUenois,  Obs.  46,  p.  467. 

2  Id.  pp.  468,  469. 

3  2  BouUenois,  Observ.  32»  p.  11;  1  Domat,  B.  1,  tit.  9,  pp.  166,  167; 
Id.  §  4,  pp.  179,  180,  &c.     See  also  1  Froland,  M^m.  per  tot.;  Merlin, 
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§  129.  But  not  to  perplex  ourselves  with  cases  of  a 
provincial  and  unusual  nature,  let  us  attend  to  the  differ- 
ences on  this  subject  in  the  existing  jurisprudence  of  two 
of  the  most  polished  and  commercial  states  of  Europe,  in 
order  to  realise  the  variety  of  questions  which  may  spring 
up,  and  embarrass  the  administration  of  justice  in  the  tribu- 
nals of  those  countries. 

§  130.  The  present  Code  of  France  does  not  undertake 
to  regulate  the  conjugal  association  as  to  property,  except 
in  the  absence  of  any  special  contract,  which  special  con- 
tract the  husband  and  wife  may,  under  certain  limitations, 
make  as  they  shall  judge  proper.  When  no  special  stipu- 
lations exist,  the  case  is  governed  by  what  is  denominated 
the  rule  of  community,  le  regime  de  la  communaute.  This 
ccHnmunity,  or  nuptial  partnership,  generally  extends  to  all 
the  movable  property  of  the  husband  and  wife,  and  to  the 
fruits,  income,  and  revenues  thereof,  whether  it  is  in  pos- 
session or  in  action  at  the  time  of  the  marriage,  or  it  is 
subsequently  acquired.  It  extends  also  to  all  immovable 
property  of  the  husband  and  wife  acquired  during  the  mar- 
riage ;  but  not  to  such  immovable  property  as  either  pos- 
sessed at  the  time  of  the  marriage,  or  which  came  to  them 
afterwards  by  title  of  succession  or  by  gift*.  The  property 
thus  acquired  by  this  nuptial  partnership  is  liable  to  the 
debts  of  the  parties  existing  at  the  time  of  the  marriage ; 
to  the  debts  contracted  by  the  husband  during  the  commu- 
nity, or  by  the  wife  during  the  community  with  the  consent 
of  the  husband ;  and  to  debts  contracted  for  the  maintenance 
of  the  family  and  other  charges  of  the  marriage.  As  in 
common  cases  of  partnership,  recompense  may  be  claimed 
and  had  for  any  charges  which  ought  to  be  borne  exclusively 
by  cither  party.  The  husband  alone  is  entitled  to  admi- 
nister the  property  of  the  community ;  and  he  may  alien. 


Rupert.  Aatoris.  Maritale,  §  10;  1  Burge,  Coram,  on  Col.  and  For.  Law, 
Pt.  1,  ch.  6,  §  1,  pp.  201—244;  Id.  ch.  7,  §  1—7,  pp.  262—561. 
»  Code  CivU  of  France,  art.  1387—1408  ;  Id.  art.  1497—1541. 

P 
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sell^  and  mortgage  it  without  the  concurrence  of  the  wife. 
He  cannot^  however^  dispose  inter  vivos  by  gratuitous  title, 
of  the  immovables  of  the  community  or  of  the  movables, 
except  under  particular  circumstances;  and  testamentary 
dispositions  made  by  him  cannot  exceed  his  share  in  the 
community  ^  The  community  is  dissolved  by  natural  death, 
by  civil  death,  by  divorce,  by  separation  of  body,  or  by 
separation  of  property.  Upon  separation  of  body  or  of 
property,  the  wife  resumes  her  free  administration  of  her 
movable  property,  and  may  alien  it.  But  she  cannot  alien 
her  immovable  property  without  the  consent  of  her  husband, 
or  without  being  authorised  by  law  upon  his  refusal.  Dis-* 
solution  of  the  marriage  by  divorce  gives  no  right  of  sur* 
vivorship  to  the  wife ;  but  that  right  may  occur  on  the  civil 
death  or  the  natural  death  of  the  husband.  Upon  the 
death  of  either  party,  the  community  being  dissolved,  die 
property  belongs  equally  to  the  surviving  party,  and  to  the 
heirs  of  the  deceased,  in  equal  moieties,  after  the  due  ad- 
justment of  all  debts,  and  the  payment  of  all  charges  and 
claims  on  the  fund  ^ 

§  131.  Such  is  a  very  brief  outline  of  some  of  the  more 
important  particulars  of  the  French  Code,  in  regard  to  the 
property  of  married  persons  in  cases  of  community.  The 
parties  may  vary  these  rights  by  special  contract,  or  they 
may  marry  under  what  is  called  the  dotal  rule,  le  ripm 
dotal.  But  it  would  carry  us  too  far  to  enter  upon  the 
consideration  of  these  peculiarities,  as  our  object  is  only 
to  point  out  some  of  the  more  broad  distinctions  between 
the  English  law  and  the  French  law,  as  to  the  effects  of 
marriage. 

§  132.  In  regard  to  the  personal  rights  and  capacities^ 
and  disabilities  of  the  parties,  it  may  be  stated,  that  inr 
dependent  of  the  ordinary  rights  and  duties  of  conjugal 
fidelity,  succour,  and  assistance,  the  husband  becomes  Uie 


1  Code  Civil  of  France,  art.  1409 — 1440. 
«  Id.  art.  1441—1496. 
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head  of  the  family;  and  the  wife  can  do  no  act  in  law  with- 
out the  authority  of  her  husband.  She  cannot^  thetefore^ 
without  his  consent^  give^  alien^  sell,  mortgage,  or  acquire 
property.  No  general  authority,  even  though  stipulated  by 
a  marriage  contract,  is  valid,  except  as  to  the  administra- 
tion of  the  property  of  the  wife.  But  the  wife  may  make  a 
will  without  the  authority  of  her  husband.  If  the  wife  is  a 
public  trader,  she  may,  without  the  authority  of  her  hus- 
band, bind  herself  in  whatever  concerns  her  business  ;  and 
in  such  case  she  also  binds  her  husband,  if  there  is  a  com- 
munity between  them  \ 

§  133.  If  we  compare  this  nuptial  jurisprudence,  brief 
and  imperfect  as  the  outline  necessarily  is,  with  that  of  Eng- 
land, it  presents,  upon  the  most  superficial  examination, 
very  striking  differences.  In  the  first  place,  as  to  personal 
rights,  capacities,  and  disabilities,  the  law  of  England,  with 
few  exceptions,  (which  it  is  unnecessary  here  to  mention,) 
places  the  wife  completely  under  the  guardianship  and 
coverture  of  the  husband.  The  husband  and  wife  are,  in 
contemplation  of  law,  one  person.  He  possesses  the  sole 
power  and  authority  over  the  person  and  acts  of  the  wife ; 
so  that,  as  Mr.  Justice  Blackstone  has  well  observed,  the 
very  being,  or  legal  existence  of  the  wife,  is  suspended  dur- 
ing the  marriage,  or  at  least  is  incorporated  and  consoli- 
dated into  that  of  the  husband  ^  For  this  reason,  a  man 
cannot  grant  any  thing  to  his  wife,  or  enter  into  a  covenant 
with  her  during  his  life,  though  he  may  devise  to  her  by 
will.  She  is  incapable  of  entering  into  any  contract,  execu- 
ting any  deed,  or  doing  any  other  valid  act  in  her  own 
name.  All  suits,  even  for  personal  injuries  to  her,  must  be 
brought  in  the  name  of  her  husband  and  herself,  and  with 
his  concurrence.  Upon  the  marriage,  the  husband  becomes 
liable  to  all  her  debts ;  but  neither  the  wife,  nor  her  pro- 


»  Code  Civil  of  France,  art.  212—226,  art.  1426;  2  Toullier,  Droit  Civ. 
art.  618 — 655. 

3  1  Bl.  Comm.  441;  2  Story,  £q.  Jurisp.  ch.  36,  §  1366 — 1429. 
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perty,  is  liable  for  any  of  his  debts.  In  the  Roman  law,  and 
(as  we  have  seen)  in  the  French  law,  the  husband  and  wife 
are,  for  many  purposes,  considered  as  distinct  persons,  and 
may  have  separate  estates,  contracts,  rights,  and  injuries  ^ 

§  134.  In  respect  to  property  in  England,  the  husband, 
by  the  marriage,  independent  of  any  marriage  settlement, 
becomes  ipso  facto  entitled  to  all  her  personal  or  movable 
property  of  every  description,  in  possession  and  in  action, 
and  may  dispose  of  it  at  his  pleasure.  He  has  also  a  free- 
hold in  her  real  estate  during  their  joint  lives ;  and  if  he  has 
issue  by  her,  and  survives  her,  he  has  a  freehold  also  during 
his  own  life  in  her  real  estate,  and  an  exclusive  right  to  the 
whole  profits  of  it  during  the  same  period.  There  is  not 
any  community  between  them  in  regard  to  property,  as  in 
the  French  law.  Upon  his  death  she  is  simply  entitled  to 
dower  of  one-third  of  his  real  estate  during  her  life ;  and  he 
may,  at  his  pleasure,  by  a  testamentary  disposition,  deprive 
her  of  all  right  and  interest  in  his  personal  or  movable  es- 
tate, although  the  whole  of  it  came  to  him  from  her  by  the 
marriage.  During  the  coverture  she  is  also  incapable  of 
changing,  transferring,  or  in  any  manner  disposing  of  her 
real  estate,  except  with  his  concurrence ;  and  she  is  incapa- 
ble of  making  an  effectual  will  or  testament '. 

§  135.  Now,  these  differences,  (which  are  by  no  means 
all  which  exist,)  exemplified  in  the  French  laws  and  in  the 
English  laws,  are,  for  the  most  part,  the  very  same  as  exist 
in  America  between  the  states  settled  under  the  common 
law,  and  those  settled  under  the  civil  law,  between  those 
deriving  their  origin  from  Spain  or  France,  and  those  de- 
riving their  origin  from  England '.  We  may  see  at  once, 
then,  upon  a  change  of  domicil,  or  even  of  temporary  resi- 

l  1  Bl.  Comm.  441  ;  2  Story,  Eq.  Jurisp.   ch.   36,  %  1366 — 1429 ;  1 

Brown,  Civ.  Law,  82 ;  2  Kent,  Comm.  Lect.  28,  p.  129,  &c.  (3rd  edit.). 

3  2  Kent,  Comm.  Lect.  28,  p.  129,  &c.  (3rd  edit.);  2  Black.  Comm.  \%Z* 

3  2  Kent,  Comm.  Lect.  28,  p.  183,  and  note  (3rd  edit.).     See  1  Domat, 

B.  1,  tit.  9;  Id.  tit.  10.     See  Christy,  Louisiana  Digest,  art.  Husband  and 

Wife^  and  Loaisiana  Code>  art.  121 — 133. 
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lence^  from  a  state  or  country  governed  by  the  one  law,  to 
another  governed  by  the  other  law,  what  various  questions 
Df  an  interesting  and  practical  nature  may,  nay  must,  grow 
up  from  this  conflict  of  local  and  municipal  jurisprudence. 

§  135  a.  The  subject  naturally  divides  itself  into  two 
heads :  first,  the  effect  of  the  marriage  upon  the  personal 
capacities  and  incapacities  of  the  wife,  or  in  other  words, 
her  disabilities  and  her  powers  consequent  upon  the  mar- 
riage ;  and  secondly,  the  effect  of  the  marriage  upon  the 
rights  and  interests  of  the  husband  or  wife,  or  of  both  of 
them,  in  the  property  belonging  to  them  at  the  time  of  the 
marriage,  or  subsequently  acquired  by  them.  We  will  ex- 
amine them  under  these  two  separate  heads,  although  (as 
we  shall  presently  see)  some  of  the  considerations  applica- 
ble to  them  mutually  run  into  each  other. 

§  136.  And  in  the  first  place,  as  to  the  capacities  and 
disabilities  of  the  wife.  It  is  extremely  diflBcult,  upon  the 
subject  of  the  personal  capacities  and  disabilities  of  the  wife, 
to  lay  down  any  satisfactory  rule  as  to  the  extent  to  which 
they  are  or  ought  to  be  recognised  by  foreign  nations.  In 
general,  she  is  deemed  to  have  the  same  domicil  as  her  hus- 
band; and  she  can,  during  the  coverture,  acquire  none 
other  suojure\  Her  acts  done  in  the  place  of  her  domi- 
cil will  have  validity  or  not,  as  they  are  or  are  not  valid 
there;  but  as  to  her  acts  done  elsewhere,  there  is  much 
room  for  diversity  of  opinion  and  practice  among  nations. 
We  have  seen  that  many  of  the  civilians  and  jurists  of  con- 
tinental Europe  hold,  that  the  capacity  and  incapacity  of 
married  women,  as  in  other  cases  of  the  personality  of  laws, 
accompany  them  every  where,  and  govern  their  acts  ^  And 
Mr.  Chancellor  Kent  has  said,  that  as  personal  qualities 
and  civil  relations  of  a  universal  nature,  such  as  infancy  and 
coverture,  are  fixed  by  the  law  of  the  domicil,  it  becomes 

^  Ante,  §  46.     See  on  this  subject  1  Burge,  Comm.  on  Col.  and  For, 

W  Pt.  1,  ch.  6,  §  2,  pp.  244—262. 

'See  Ante,   §  51,  55 — 58,  60;  Henry  on  Foreign  Law,  p.  60;   Fer- 

mm  on  Marr.  and  Div.  334 — 336;  Merlin,  Repert.  Autoris.  Maritaia, 
§10. 
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the  intere^  of  all  nations  nrntuallv  to  respect  and  sEstain 
that  law  '.  This  is  true  in  n  jyenerai  sense.  But  eyery  lUh 
tion  will  jurige  for  itself  what  its  own  interesit  reqniics ;  and 
in  framinf^  its  own  jurispmdence,  will  often  hirfd  acts  valid 
within  its  own  territories  which  the  laws  of  a  foreign  domi* 
cil  mii^ht  prohihit.  or  misrht  disable  the  parties  from  doD^ 

§  137.  In  considering  this  sabject,  it  is  material^  at  least 
so  far  as  foreij^  jurists  are  concerned*  to  distmgniait  be> 
tween  cases  where  there  has  been  a  change  of  domicil  of 
the  parties,  and  where  there  has  not  been  any  such  cfaangB 
of  domicil.  Where  the  domicil  of  marriage  renumu  an* 
changed,  the  acts  of  the  wife,  and  her  power  over  her  jmK 
pcrty  in  a  foreign  country,  are  held  by  many  foreign  jmisli 
to  be  exclusively  governed  by  the  law  of  h»r  domicil ;  in 
other  words,  her  acts  are  valid,  or  not,  as  the  law  of  ha 
domicil  ^ves  her  capacity  or  incapacity  to  do  them\  And 
the  rule  is  applied  to  her  immovable  property  as  well  a»  to 
her  movable  property.  Thus,  if  by  the  law  of  h«r  domicil 
she  cannot  alien  property,  or  cannot  contract,  except  widi 
the  consent  of  her  husband,  she  cannot  alien  her  pnnjcrty, 
and  cannot  contract  without  such  consent,  in  a  fereqpn 
country,  where  no  such  restriction  exists^.  But  suppose 
that  the  parties  afterwards  remove  to  a  new  domicil,  wfaoe 
the  consent  of  the  husband  is  not  necessary,  is  the  law  of 
the  new  domicil,  as  to  the  capacity  of  the  wife,  to  prevaB, 
or  that  of  the  matrimonial  domicil  ?  This  is  a  question 
upon  which  foreign  jurists  have  been  greatly  divided  in 
opinion  *• 

§  1 38.  We  may  illustrate  this  distinction  by  a  few  ex* 
amples.     Thus,  for  example,  the  law  of  England  disables  a 


'  2  Kfflf,  Comm.  I>€cl.  39,  p.  419  (3rd  edit.). 

a  Ante.  §  51—55,  57,  64,  65;  Post,  f  141. 

'  Merlin,  Rupert.  Autoris.  Maritalc,  §  10,  art.  2;  Pothier,  Cout  d'Or- 
J«an«,  cb.  1,  Ti.  7,  15 ;  Ante,  i  51—54,  64,  65,  69. 

♦  Spc  Merlin,  H^pert.  Effet  R^iroariif,  §  2,  3,  art.  5 ;  Antoris.  Maritale, 
(  10  ;  Ante,  i  55 — 62.  Bee  also  1  Burge,  Comm.  on  Col.  and  For.  Law, 
Pi,  1,  ch.  G,  §  2,  pp  244—262. 
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married  woman  from  making  a  will  in  favour  of  her  hus- 
band, or  any  other  person ;  the  law  of  France  allows  it. 
Suppose  a  husband  and  wife,  married  in  and  subjects  of 
England,  should  temporarily  or  permanently  become  domi- 
ciled in  France ;  would  a  will  of  the  wife  in  France,  in  re- 
gard to  her  property  in  England,  made  in  favour  of  her  hus- 
band or  others,  be  held  valid  in  England  ^  ?  Many  foreign 
jurists,  among  whom  may  be  enumerated  Hertius,  Paul 
Voet,  John  Voet,  Burgundus,  Rodenburg,  Pothier,  and 
Merlin,  hold  the  opinion,  that  the  law  of  the  new  domicil 
must  in  all  cases  of  a  change  of  domicil  govern  the  capaci- 
ties and  rights  of  property  of  married  women,  as  well  as 
thrir  obligations,  acts,  and  duties'.  Froland  (it  should 
seem)  would  answer  this  particular  question  upon  principle 
in  the  affirmative,  as  a  mere  question  of  capacity  or  inca- 
pacity, or  status  of  the  wife ;  for  he  holds,  that  the  capacity 
or  incapacity  of  married  women  to  do  things,  changes  with 
their  domicil ;  and  that  acts,  valid  by  the  law  of  their  ori- 
ginal domicil,  if  done  in  a  new  domicil,  by  whose  laws  they 
are  void,  are  to  be  deemed  nullities  \  Thus,  he  says  that 
a  married  woman,  who  is  incapable  by  the  law  of  her  domi- 
cil, where  the  Roman  law  (droit  Scrit)  prevails,  of  enter- 
ing into  a  suretyship  for  another,  by  the  Senaius  consultum 
Velleianum,  or  of  contracting  with  her  husband,  as  in  Nor- 
mandy, if  she  goes  to  reside  at  Paris,  where  no  such  law 
exists,  is  there  deprived  of  that  exception.  And,  on  the 
other  hand,  a  woman  married  and  living  at  Paris,  and  after- 
wards going  to  reside  in  Normandy,  or  in  any  other  coun- 
try, where  the  Roman  law  prevails  (droit  ecrit),  loses  her 
capacity  to  enter  into  any  such  contract,  which  she  previ- 
ously possessed*.     Yet  Froland  has  in  some  other  places 


»  Sec  Merlin,  Rupert.  Testament,  §  1,  5,  art.  1,  2,  pp.  309 — 319. 

*  Ante,  $  65 — 62;  Post,  §  140,  141.  See  also  1  Surge,  Comm.  on  Col 
and  For.  Law,  Pt.  1,  ch.  6,  §  2,  pp.  258—261. 

'  1  Froland,  M^m.  172;  Ante,  §  55. 

«  1  Froland,  Mem.  172;  1  Boullenois,  Observ.  4,  p.  61;  2  BouUenois, 
Obserr.  32,  pp.  7,  13. — Froland  has  some  subtle  distinctions  on  this  subject, 
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made  distinctions^  and  insisted  on  a  different  rule,  as  appli- 
cable to  the  rights  of  married  women  in  the  property  of 
their  husbands^  holdings  that  those  rights  are  governed  by 
the  law  of  the  place  of  the  marriage  rather  than  by  that 
of  the  subsequent  actual  domicil  ^ 

§  139.  Other  foreign  jurists,  however,  have  given  a  dif- 
ferent response  to  the  general  question ;  for  we  have  already 
seen,  that  in  regard  to  personal  laws  there  is  much  conflict 
of  opinion  among  them  how  far  these  laws  are  affected  by 
any  change  of  domicil  ^.  Huberus  (as  we  have  seen)  holds 
a  somewhat  modified  opinion  \  Bouhier  maintains  the  opi- 
nion in  the  broadest  terms,  that  in  respect  to  the  rights 
derived  from  the  marital  power  (puissance  maritale),  the 
law  of  the  matrimonial  domicil  determines  the  state  or  con- 
dition of  the  wife,  and  by  consequence  the  extent  of  the 

which,  to  say  the  least  of  them,  are  not  in  a  practical  sense  Tery  dear.  Leil 
I  should  misstate  the  purport  of  his  remarks,  I  will  quote  them  in  the  origi- 
nal, having  already  referred  to  them  in  another  place  : — "  Quand  il  a'agit  de 
I'etat  universel  de  la  personne,  abstraction  faite  de  toate  mati^e  r^Ue,  a6- 
ttracth  ab  omni  materid  reali,  en  ce  cas  le  statut,  qui  a  commence  i^  fixer  ta 
condition,  conserve  sa  force  et  son  authorite,  et  la  suit  par  toot  en  quelqne 
endroit,  qu'elle  aille. — Mais  quand  11  est  question  de  lliabilete  ou  inhabilet^ 
de  la  personne,  qui  a  change  de  domicile,  ^  faire  une  certaine  ckose,  alors 
le  statut,  qui  avoit  T6g\6  son  pouvoir,  tombe  enti^rement  k  son  ^gard,  et  c6de 
toot  son  empire  k  celui  dans  le  territoire  duquel  elle  va  demeurer."  1  Fro- 
land,  M6m.  171|  172;  Ante,  §  55.  See  2  BouUenois,  Observ.  32,  pp.  7 
— 10;  Bouhier,  Cout.  de  Bourg.  ch.  22,  §6—14  ;  Id.  §  30 — 38;  Id.  § 
148,  149. 

1  1  Froland,  M6m.  Pt.  2,  ch.4,  pp.  340 — 408;  2  BouUenois,  Observ. 
32,  pp.  22,  23,  29. 

2  See  Ante,  §  55—62;  1  BouUenois,  Observ.  13,  pp.  187,  188—196; 
Id.  p.  200 ;  2  BouUenois,  Observ.  32,  p.  2;  Id.  Observ.  32,  pp.  14,  15, 
17,  19  to  Id.  Observ.  37,  p.  204 ;  Rodenburg,  De  Div.  Stat.  tit.  2,  ch.  1, 
§  3;  Id.  Pt.  2,  ch.  1,  §  1 ;  2  BouUenois,  App.  p.  12;  Id.  pp.  55,  56,  and  2 
BouUenois,  Observ.  32,  pp.  22 — 28;  Henry  on  Foreign  Law,  pp.  50,  51; 
Merlin,  R6pert.  Autoris.  Maritale,  §  10;  Id  Effet  Retroactif,  §  3,  n.  2, 
art.  3;  Bouhier,  Cout.  de  Bourg.  ch.  22,  §  4 — 108,  and  especially  §  67, 
68;  1  Burge,  Comm.  on  Col.  and  For.  Law,  Pt.  1,  ch.  6,  §  2,  pp.  253— 
262. 

3  Ante,  §  60,  61;  Post,  §  145  ;  Huberus,  lib.  1,  tit.  3,  De  Conflict. 

Leg.  §  12,  13;  Id.  §  9. 
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marital  authority ;  and  this  state  or  condition  of  the  wife 
being  once  fixed^  cannot  be  afterwards  changed  by  any 
change  of  domicil  ^  Dumoulin  seems  to  have  entertained 
the  same  opinion  '•  Merlin  also  at  one  time  bent  the  whole 
strength  of  his  acknowledged  ability  to  establish  the  doc- 
trine^ that  the  law  of  the  matrimonial  domicile  and  not  of 
the  new  domicil,  as  to  the  capacity  and  incapacity  of  the 
wife,  ought  to  prevail.  He  reasoned  it  out  principally  in 
his  examination  of  the  subject  of  the  marital  power  or  the 
incapacity  of  the  wife,  according  to  certain  local  laws,  to  do 
any  valid  act,  make  any  conveyance,  or  engage  in  any  con- 
tract, without  the  consent  and  authorization  of  her  husband. 
And  he  then  held,  that  this  incapacity  is  not  changed  by  a 
diange  of  domicil  to  a  place,  in  whose  laws  it  has  no  exist- 
ence \  After  maintaining  this  opinion  (as  he  himself  says) 
for  forty  years,  he  has  recently  changed  it,  and  adhered  to 
the  doctrine,  that  the  law  of  the  new  domicil  ought  to  go- 
vern ^.  In  discussing  the  nature  and  extent  of  the  paternal 
authority,  conferred  by  the  domicil  of  birth,  in  regard  to 
foreign  property,  he  seems  to  have  been  aware  of  the  diffi- 
culties of  his  early  doctrine ;  and  he  has  said,  with  great 
truth,  that  to  put  an  end  to  all  the  difficulties  of  such  cases, 
it  is  necessary  to  make  a  uniform  law,  not  for  France  only, 
but  for  the  world ;  for  the  settlement  of  a  foreigner  in 
France,  or  of  a  Frenchman  in  a  foreign  country,  would  at 
once  raise  them  anew,  notwithstanding  all  the  regulations 
of  the  present  Civil  Code  of  France  K  His  reasoning  upon 
the  testamentary  power,  and  the  manner  in  which  it  is  af- 
fected by  the  situs  of  the  property,  also  affords  very  strong 

1  Boahier,  Cout.  de  Bonrg.  ch.  22,  §  22—27  ;  Id.  §  45—47  ;  Id.  §  48— 
66;  Id.  §  69,  70;  Id.  §  79,  80,  82,  83;  Id.  §  89,  90  ;  Id.  §  147. 

2  Molin.  Oper.  Comment,  ad  Cod.  Lib.  1,  tit.  1,  1.  1 ;  Conclus.  De  Sta- 
tatis.  Tom.  3,  p.  555,  edit.  1681. 

»  Boahier,  Cout.  de  Bourg,  ch.  22,  §  22 — 32,  45. 

♦  Merlin,  Rupert.  Effet  R^troactif,   §  3,  2,  art.  5,  p.   15 ;   Id.  Autoris. 
Mtritale,  §  10,  art.  4,  pp.  243,  244  ;  Id.  Majority,  §  5;  Ante,  §  58,  59. 

*  Merlin  9  Rupert.  Puissance  Paternelle,  §  7>  art.  I — 3. 
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proof  of  the  intrinsic  infirmity  of  all  general  speculations  on 
this  subject  ^ 

$  140.  It  has  been  already  intimated^  that  the  opposite 
opinion  has  been  maintained  by  many  jurists.  Let  us 
briefly  refer  to  the  opinions  of  a  few  of  them.  Hertius  has 
put  the  following  case.  By  the  law  of  Utrecht  married 
persons  are  incapable  of  making  a  will  of  property  in 
favour  of  each  other :  not  so  in  Holland.  Is  such  a  will  of 
property  in  Utrecht^  made  by  married  persons  in  Holland, 
valid  ?  Or,  e  contra,  is  such  a  will,  made  by  married  persons 
in  Utrecht,  of  property  in  Holland,  valid  ?  He  answers  the 
former  question  in  the  negative,  and  the  latter  in  the  a£Brm- 
ative  *. 

§  140  a.  The  language  of  Burgundus  is  still  more  direct, 
he  affirming  in  every  case  of  this  sort,  as  to  the  rights  and 
powers  of  the  husband  and  wife,  that  they  are  regelated  by 
the  law  of  the  new  domicil.  Proinde,  ut  sciamus,  uxor  in 
potestate  sit  mariti,  necne,  qud  estate  minor  contrahere  pastit, 
et  ejusmodi,  respicere  oportet  ad  legem  cujusqve  domiciSL 
HcBc  enim  imprimit  qualitatem  personce,  atque  adeo  naturam 
ejus  qfficit,  ut  quocunque  terrarum  sit  transitura,  ineapad- 
tatem  domi  adeptam,  non  aliter  quam  cicatricem  in  carpore 
foras  circumferat.  Consequenter  dicemus,  si  mutaverit  do- 
micilium  persona,  novi  domicilii  conditionem  induere  '• 

§  141.  Rodenburg  has  distinguished  the  cases  on  this 
subject  into  two  sorts  :  (1),  those  in  which  there  is  no 
change  of  domicil  of  the  married  parties ;  (2),  and  those  in 
which  there  is  a  change  of  domicil.  In  the  former  case 
he  holds,  that  the  capacity  and  incapacity  by  the  law  of  the 
domicil  extend  everywhere.  In  the  latter  case,  that  the 
capacity  and  incapacity  of  the  new  domicil  attach  ^«     So 

1  Merlin,  Rupert.  Testament,  §  1,  §  v.  art.  1,  2,  pp.  309 — 819. 

a  Hertii  Opera,  De  CoUis.  Leg.  §  4,  p.  142,  §  42,  43,  (edit.  1787);  Id. 
p.  201,  (edit.  1716). 

s  Burgundus,  Tract.  2,  n.  7,  p.  61 . 

*  Rodenburg,  De  Div.  Stat.  tit.  2,  ch.  1,  §  1 ;  Id.  Pt.  2^  ch.  1,  §  1 ;  Id. 
ch.  4,  §  1;  2  Boullenois,  App.  pp.  10,  11;  Id.  pp.  55,  56;  Id.  p.  63. 
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that,  according  to  him,  the  disabilities  of  a  wife  by  the  law 
of  her  domicil  attach  to  all  her  acts,  wherever  done,  at 
home  or  abroad,  as  long  as  the  domicil  exists  ^  But  upon 
a  htrndjide  change  of  domicil  by  her  husband,  she  loses  all 
disabilities  not  existing  by  the  law  of  the  new  domicil,  and 
acquires  all  the  capacities  allowed  by  the  latter  ^  Hence, 
if  a  husband,  who  by  the  law  of  his  domicil  has  his  wife 
subject  to  bis  marital  authority,  changes  his  domicil  to  a 
place  where  no  such  law  exists,  or  e  contra,  if  he  changes 
his  domicil  from  a  place  where  the  wife  is  exempt  from  the 
marital  power,  to  one  where  it  exists ;  in  each  case  the  wife 
has  the  capacity  or  incapacity  of  the  new  domicil.  Fac, 
igUwr,  mrwn,  qui  per  leges  lodf  ubi  degit,  uxorem  habeat  in 
poteUate,  eollocare  domiciUum  alio,  ubi  in  potentate  virarum 
uxares  non  sunt;  eel  vice  vend.  Dicendumne  erit,  induere 
uxorem  potestatem  gud  prim  Uberata,  et  exuere,  cm  alUgata 
est  P  In  qffirmatianem  sententiam  deduci  videmur  per  tradita 
Burgundi.  Et  recte;  persona  enim  status  et  conditio,  cum 
tata  regatur  d  legtbus  loci,  cui  ilia  sese  per  domiciUum  sub- 
tSderit,  utique  mutato  domicilio,  mutari  necesse  est  persona 
conditionem*.  Boullenois  holds  on  this  point  the  same 
opinion  ^  Rodenburg  puts  another  case.  By  the  law  of 
Holland,  married  persons  may  make  a  will  in  favour  of 
each  other ;  by  the  law  of  Utrecht,  not.  Suppose  a  man 
and  wife,  who  are  married  in  Holland,  move  to  Utrecht,  is 
the  will  between  them  previously  made,  good?  and  he 
decides  in  the  negative^. 

§  142.  Boullenois,  however,  has  himself  put  a  case  which 

1  Rodenburg,  De  Div.  Stat.  tit.  2,  cli.  1,  §  1;  Id.  Pt.  2,  ch.  1,  §  1;  Id. 
cb.  4,  §  1;  2  Boullenois,  App.  pp.  10,  11;  Id.  pp.  55>  56;  Id.  p.  63. 

9  Ibid. 

s  Rodenburg,  De  Div.  Stat.  tit.  2,  Pt.  2,  cb.  1,  §  1;  2  BooUenois, 
App.  pp.  65,  56;  Burgund.  Tract.  2,  n.  7. 

^  1  Boullenois,  Observ.  4,  pp.  61,  62;  Id.  Observ.  16,  p.  205;  2  Boul- 
lenois, Obserr.  32,  pp.  7 — 54;  Id.  pp.  81,  82;  Id.  Observ.  35,  pp.  93 — 
112. 

ft  Rodenburg,  De  Div.  Stat.  tit.  2,  Pt.  2,  cb.  4,  §  1 ;  2  Boullenois,  App. 
p.  63;  Id.  p.  Bl;  Id.  Observ.  35,  pp.  93 — 112. 
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he  seems  to  decide  upon  a  ground  which  breaks  in^  in  some 
measure^  upon  the  general  doctrine.  He  supposes  the  case 
of  a  woman  domiciled  and  married  in  a  country  using  the 
Roman  law  {droit  ecrit),  to  a  man  belonging  to  the  same 
country.  She  has  the  right  and  capacity  by  that  law  to 
enjoy  her  paraphernal  property  there,  and  to  alienate  it 
independently  of  her  husband  ^,  and  without  his  being  en- 
titled to  intermeddle  in  the  administration  of  it  in  any 
manner.  He  then  puts  the  question,  whether,  if  her  hus- 
band goes  to  reside  at  Paris,  (where  no  such  right  exists), 
then  she  falls  under  his  marital  authority,  so  as  to  lose 
from  that  period  the  administration  and  alienation  of  her 
paraphernal  property?  BouUenois  admits  that  she  falls 
under  the  marital  authority ;  but  at  the  same  time  he  con- 
tends that  she  has,  notwithstanding,  the  right  of  adminis- 
tering and  alienating  her  paraphernal  property ;  because  it 
was  given  to  her  by  the  contract  of  marriage,  supported  by 
the  law  of  her  matrimonial  domicil ;  and  that  her  husband 
cannot  by  a  change  of  domicil  extinguish  her  right,  founded 
upon  such  authentic  titles.  And  though  she  cannot  act 
without  the  consent  of  her  husband  in  such  administration 
and  alienation,  yet  he  is  bound  to  give  such  consent'.  But 
BouUenois  is  compelled  to  admit  other  exceptions  to  the 
doctrine,  where  other  considerations  are  mixed  up  in  the 
case.  Thus,  he  says : — Suppose  a  woman  is  married  at 
Paris,  and  has  a  community  of  property  with  her  husband 
there,  and  she  has  property  at  Aix  or  Toulouse,  and  her 
husband  goes  to  reside  at  either  of  these  places ;  the  ques- 
tion is,  whether  she  is  at  liberty  to  sell  her  property  there 
without  the  authority  or  consent  of  her  husband ;  and  he 
holds,  that  she  cannot  sell  her  property  there  without  the 
consent  of  her  husband,  although  she  was  married  at  Paris. 
The  reason  he  assigns  is :  because  in  the  countries  governed 


*  1  Domat.  B.  1,  tit.  9,  p.  167;  Id.  §  4,  pp.  179,  180. 
^  2  BouUenois,  Observ.  32,  pp.  20,  21;  Id.  pp.  22 — 28.     See  Bonbier, 
Cout.  de  Bourg.  ch.  22,  §  28—30;  Id.  §  40—45. 
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• 

by  their  own  customary  law,  the  property  of  a  married 
woman  in  community  is  deemed  dotal  property,  and  is 
presumed  to  have  been  brought  there  by  the  parties  as 
such;  and  that  such  property,  as  dotal  property,  is  less 
alienable  at  Aix  and  Toulouse,  than  in  countries  governed 
by  their  customary  law ;  and  that  in  those  Provinces,  as 
well  as  in  Paris,  the  husband  has  the  right  of  the  adminis- 
tration of  dotal  property  during  the  marriage  :  so  that  the 
change  of  domicil  does  not  make  the  right  of  the  husband 
to  cease.  But  (he  adds)  if  the  woman,  married  at  Paris, 
had  no  community  of  property,  and  having  the  administra- 
tion thereof,  came  to  reside  at  Aix  or  Toulouse,  then  she 
might  sell  her  property  without  the  authority  of  her  hus- 
band, even  if  situate  in  Paris;  because  she  is  no  longer 
under  the  authority  of  her  husband,  who  has  no  interest  in 
the  sale.  But,  if  there  were  no  such  community,  then  he 
holds  that  she  might  sell  ^ 

§  143.  Passing  from  the  consideration  of  the  personal 
capacities,  disabilities,  and  powers  of  the  wife,  and  of  the 
examination  of  the  different  opinions  of  foreign  jurists  re- 
specting them,  in  cases  where  there  has  been  no  change  of 
domicil,  and  in  cases  where  there  has  been  such  a  change, 
let  us  in  the  next  place  examine  into  the  effect  of  marriage 
upon  the  mutual  property  of  the  husband  and  wife,  and 
their  respective  rights  in  and  over  it*.  The  marriage  may 
have  taken  place  with  an  express  nuptial  contract  or  ar- 
rangement, as  to  the  property  of  the  parties ;  or  it  may 
have  taken  place  without  any  such  contract  or  arrange- 
ment. The  principal  difficulty  is  not  so  much  to  ascertain 
what  rule  ought  to  govern  in  cases  of  an  express  nuptial 
contract,  (at  least,  where  there  is  no  change  of  domicil), 
as  what  rule  ought  to  govern  in  cases  where  there  is  no 


>  2  BooUcnois,  Observ.  32,  pp.  22 — 24.  See  2  Froland,  M6m.  1007 — 
1064;  Bouhier,  Cout.  de  Bourg.  ch.  22,  §  5 — 10;  Id.  §  28—32;  J.  Voet, 
id  PaDd.  Lib.  5y  tit.  1,  §  101;  1  Burge,  Comm.  on  Col.  and  For.  Law,  Ft. 
1.  ch.  6,  §  2,  pp.  244—262. 

3  See  1  Barge,  Comm.  on  Col.  and  For.  Law,  Ft.  !>  c.  7f  §8,  pp.  599-^40. 
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such  contract^  or  no  contract  which  proyides  for  the  emer- 
gency. Where  there  is  an  express  nuptial  contract,  that, 
if  it  speaks  fully  to  the  very  point,  will  generally  be  admit- 
ted to  govern  all  the  property  of  the  parties,  not  only  in 
the  matrimonial  domicil,  but  in  every  other  place,  under 
the  same  limitations  and  restrictions  as  apply  to  other  cases 
of  contract  ^  But  where  there  is  no  express  nuptial  con- 
tract at  all,  or  none  speaking  to  the  very  point,  the  ques- 
tion, what  rule  ought  to  govern,  is  surrounded  with  more 
difficulty.  Is  the  law  of  the  matrimonial  domicil  to  govern! 
Or  is  the  law  of  the  local  situation  of  the  property?  Or  is 
the  law  of  the  actual  or  new  domicil  of  the  parties  ?  Does 
the  same  rule  apply  to  movable  property  as  to  immovable 
property,  when  it  is  situated  in  different  countries  *  ?  Boul- 
lenois  has  remarked,  that  even  on  the  subject  of  marriage 
contracts  the  law  of  the  place  of  the  contract  will  not 
always  decide  all  the  questions  arising  from  it^  Many  of 
the  questions  touching  it  must  be  decided  by  the  law  of 
the  domicil  of  the  parties,  and  sometimes  by  the  law  of  tbe 
domicil  of  one  of  them^. 

§  144.  Two  classes  of  cases  naturally  present  themselvei 
in  considering  this  subject.  First,  those  where  during  the 
marriage  there  is  no  change  of  domicil ;  secondly,  those 
where  there  is  such  a  change^. 


1  See  Le  Brun,  Trait^  de  la  Commuiiaat^,  Liv.  1,  ch.  2,  §  2;  Morphyt. 
Murphy^  5  Martin,  R.  83 ;  Lashley  r.  Hogg,  Robertson's  Appeal  Cases,  4; 
Feaobert  v.  Tnrst,  Preced.  iu  Chan.  207,  208.  This  doctrine  has  been  Utf 
recognised  in  England,  in  the  case  of  Anstrnther  r.  Adair,  2  Mylae  &  Keou 
513;  Post,  $  184. 

3  In  some  foreign  codes,  there  are  express  provisions,  that  marriage  csn- 
tracts  shall  not  fix  the  rights  of  the  couple  according  to  the  law  of  forelga 
countries.  In  France,  there  is  an  effective  prohibition  of  contracts  r^da- 
ting  marriage  rights  by  the  old  customs  of  the  provinces,  which  it  has  sb- 
olished.     Code  Civil,  art.  1390.     See  also  Bourcier  r.  Lanusse,  3  Martin, 

R.  581. 

3  1  Boullenois,  Prin.  Gen.  48,  p.  11.   See  also  Dig.  Lib.  5,  tit.  1, 1.  65. 

♦  Ibid. 

5  See  1  Burge,  Comm.  on  Col.  and  For.  Law,  Ft.  1,  ch.  7,  §  8,  pp» 
599 — 640. 
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§  145.  And,  first,  in  cases  where  there  is  no  change  of 
domicil,  and  no  express  nuptial  contract.     Huberus  lays 
down  the  doctrine  in  broad  terms,  that  not  only  the  con- 
tract of  the  marriage  itself,  properly  celebrated  in  a  place 
according  to  its  laws,  is  valid  in  all  other  places ;  but  that 
the  rights  and  eflPects  of  the  marriage  contract,  according 
to  the  laws  of  the  place,  are  to  be  held  equally  in  force 
everywhere \     Thus,  he  says :  in  Holland,  married  persons 
have  a  community  of  all  their  property,  unless  it  is  other- 
wise agreed  in  their  nuptial  contract ;  and,  that  this  will 
have  eflPect  in  respect  to  property  situate  in  Friezeland, 
although  in  that  province  there  is  only  a  community  of  the 
losses  and  gains,  and  not  of  the  property  itself.     Therefore, 
(he  adds,)  a  Frizian  married  couple  remain  after  their  mar- 
riage the  separate  owners,  each  of  their  own  property  situ- 
ated in  Holland.     But  whenever  they  remove  into  another 
province,  the  property,  which  afterwards  comes  to  either  of 
them,  ceases  to  be  in  community,  and  is  held  in  distinct 
proprietary  rights.     But  their  antecedent  property,  held  in 
community,  remains  in  the  state  of  right  in  which  they 
originally  possessed  it.     Porro,  non  tantum  ipsi  contractus 
ip9ceque  nupttoe  certis  locis  rite  celebratoe,  ubique  pro  justis 
et  validU  habentur;  sed  etiam  jura  et  effecta  contractuum 
nupiiarumque,  in  its  locis  recepta,  ubique  vim  suam  obtinebunt. 
In  Hollandia  conjuges  habent  omnium  bonorum  communionem, 
yuatenus  aUter  pactis  dotalibus  non  convenit.     Hoc  etiam 
locum  habebit  in  bonis  sitis  in  Frisia,  licet  ibi  tantum  sit 
wmmunio  qucestus  et  damni,  non  ipsorum  bonorum.     Ergo 
rt  Frizii  conjuges  manent  singuli  rerum  suarum,  etiam  in 
Hollandia  sitarum,  domini;  cum  primum  vero  conjuges  mi- 
pant  ex  una  provinia  in  aliam,  bona  deinceps  qu<B,  alteri 
flAvjMttn/,  cessant  esse  communia,  manentque  distinctis  pro- 
P'^dalibus ;  sic  ut  res  antea  communes  factiB,  manent  in  eo 
^^u  juris,  quem  induerunt^.     The  example  he  thus  puts 

^  Huberus,  lib.  1,  tit.  3,  §  9;  Post,  §  169;  1  Burge,  Comm.  on  Col.  and 
fw.Uw,  Pt.  1,  ch.  6,  §  2,  pp.  244—262. 
*Hnbeni8,  lib.  1,  tit.  3,  De  Conflict.  Leg.  §  9;  Post,  §  169. 


r 
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obviously  shews  that  his  doctrine  is  applied  to  cases  where 
there  is  no  express  contract. 

§  145  a.  Mr.  Chancellor  Kent  has  applied  the  doctrine 
of  Huberus^  in  the  case  of  an  express  ante-nuptial  contract 
between  the  parties ;  and  has  laid  down  the  rule,  that  the 
rights  dependent  upon  nuptial  contracts  are  to  be  deter- 
mined by  the  lex  loci  contractus^  This  may  be  generally 
correct  in  regard  to  cases  of  express  or  of  implied  nuptial 
contracts ;  and  it  is  probable  that  none  other  were  at  the 
time  in  the  mind  of  the  learned  Judge.  But  we  shall  pre- 
sently see^  that,  as  a  general  question^  in  regard  to  the 
universal  operation  of  the  lex  loci  matrimonii,  there  is 
much  controversy  upon  the  subject  among  foreign  jurists. 

§  146.  There  are  many  distinguished  jurists^  who,  in 
common  with  Huberus^  maintain  the  opinion,  that  the  in- 
cidents and  effects  of  the  marriage  upon  the  property  of 
the  parties^  wherever  it  is  situate,  are  to  be  governed  by 
the  law  of  the  matrimonial  domicile  in  the  absence  of  all 
other  positive  arrangements  between  the  parties  *.  Thus, 
if  English  subjects  are  married  in  England  without  any 
nuptial  contract,  the  husband,  being  entitled  by  the  law  of 
England  to  all  the  personal  or  movable  property  of  his 
wife,  will  be  entitled  to  it  wherever  it  may  be  situated, 
whether  in  England  or  in  any  foreign  country.  And  his 
rights,  it  would  seem,  in  her  immovable  property,  wherever 
it  may  be  situated,  would,  in  the  opinion  of  many  of  the 
foreign  jurists,  be  exclusively  regulated  by  the  law  of  Eng- 
land^.    So,  on  the  other  hand,  French  subjects  married  in 

^  See  De  Couche  v.  Savatier,  3  John.  Ch.  R.  211 ;  2  Kent,  Comm.  Lect 
39,  pp.  458,  459,  (3rd  edit.).  See  also  Feaubert  v.  Turst,  cited  in  Robett- 
son's  Appeal  Cases,  1,  and  Lashley  r.  Hogg,  1804,  cited  Id.  4. 

^  Merlin,  Rupert.  Coromun.  de  Biens,  §  1,  art.  3;  1  Boullenois,  pp.  660 — 
673 ;  Id.  Observ.  29,  pp.  732 — 818 ;  Rodenbourg.  De  Div.  Stat.  tit.  2,  ch.  5, 
§  12 — 15;  2  Boullenois,  App.  pp.  41 — 46;  1  Burge,  Comm.  on  Col.  and 
For.  Law,  Pt.  1,  ch.  6,  §  2,  pp.  244 — 253 ;  Id.  ch.  7,  §  8,  pp.  599-T-609. 

3  Hertii  Opera,  De  Collis.  Leg.  §  47,  p.  143,  (edit.  1737);  Id.  p.  204, 
(edit.  1716). — Many  jurists  make  no  distinction  in  the  application  of  the 
doctrine  of  the  tacit  contract  of  marriage  between  movable  and  immovable 
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France,  without  any  contract  whatever,  would  hold  their 
property  in  community  generally;  and  this  rule  would 
ipply,  as  well  to  the  property  situated  in  foreign  countries, 
IS  to  that  situated  in  France. 

§  147.  The  grounds  upon  which  this  opinion  has  heen 
naintained,  are  various.  Some  foreign  jurists  hold,  that 
iie  law  of  the  matrimonial  domicil  attaches  all  the  rights 
md  incidents  of  marriage  to  it,  propria  vigore^  and  indepen- 
lent  of  any  supposed  consent  of  the  parties^  Others  hold, 
;hat  there  is  in  such  cases  an  implied  consent  of  the  parties 
:o  adopt  the  law  of  the  matrimonial  domicil,  by  way  of  tacit 
x>ntract ;  and  then  the  same  rule  applies,  as  is  applied  to 
express  nuptial  contracts.  Dumoulin  was  the  author,  or  at 
east  the  most  distinguished  advocate  of  this  latter  doctrine\ 
Qma  per  prcedicta  inest  (says  he)  taciturn  pactum,  quod  ma* 
itui  lucrabiiur  dotem  conventam,  in  casu,  et  pro  proportions 
\tatuti  ilUus  domicilii,  quod  prcevidetur,  et  intelUgitur;  et 
Mtud  taciturn  pactum,  nisi  conventum  fuerit,  in f rat  in  actio* 
nem  ex  stipulatu  rei  uxorice,  et  illam  informat.  Itaque  sem^ 
per  remanet  forma  ab  initio  impressa  \     And  he  adds,  that 


property,  and  consider  both  to  be  governed  by  the  law  of  the  domicil  of  raar- 

nage.     Others,  again,  distinguish  between  them.    Foreign  jurists  commonly 

in  the  term,  "  bieus,"  include  all  sorts  of  property,  movable  and  immovable, 

in  tbeir  discussions  on  this  subject.     See  Merlin,  Rcpert.  Autoris.  Maritale, 

Ho,  art.  2;  Jd.   Majorite,  §  5;   Id.  Communaute  de  Biens,  §  1,  art.  3; 

Voet,  De  Statut.  §  4,  ch.  2,  n.  16;  Rodenburg,  De  Div.  Stat.  Pt.  1,  tit.  2, 

cl».  5,  }  13 — 15 ;  Id.  Pt.  2,  tit.  2,  ch.  4,  §  1 ;  2  Boullenois,  App.  pp.  41— 

46;  Id.  p.  63;  1  Boullenois,  pp.  673,  683,  767;  2  Boullenois,  pp.  81—88; 

Obserr.  35,  pp.  93,  94;   Id.  Observ.  37, 'pp.  266,  277;   1  Hertii  Opera, 

Be  Collis.  Leg.  §  46,  47,  pp.  143,  144,  (edit.  1737);   Id.  pp.   203,  204, 

(edit.  1716);  Livermore,  Dissert.  §  89,  pp.  73,  74  ;  Ilnbcrus,  lib.  1,  tit.  3, 

§9;  Bouhier,  ch.  22,  §  79,  p.  429.     See^also  1  Burge,  Comm.  on  Col.  and 

For.  Law,  Pt,  1,  ch.  7,  §  8,  pp.  599—609. 

^  See  1  BouUenois,  Observ.  29,  pp.  741,  750,  757,  758;   Huberus,  lib, 
\  til.  3,  De  Confl.  Leg.  §  9. 
^  1  Boullenois,  Observ.  29,  p.  757. 

'  Molin.  Comm.  ad.  Cod.  lib.  1,  tit.  1,  1.  1,  Opera,  torn.  3,  p.  555,  (edit, 
1681);  1  Froland,  Mem.  62,  218;  Livermore,  Dissert.  §  89,  pp.  73;  74; 
1  Boullenois,  Observ.  29,  pp.  756,  758. 
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it  applies  to  all  property^  wherever  situate^  and  whether 
movable  or  immovable :  Non  solum  inspiciatur  statutum  vd 
consuetude  primi  illius  domicilii  pro  bonis  sub  illo  sitis.  Sed 
locum  habebit  ubique  etiam  extra  fines  et  territorium  dieti 
statuti,  etiam  interim  correpti;  et  hoc  indistinct^,  sive  bona 
dotalia  sint  mobilia,  sive  immobilia,  ubicunque  sita,  sive  no- 
mina.  Ratio  punctualis  specifica  procedat  in  vim  taciti  pacti 
adformam  statuti ;  veluti,  quod  taciturn  pactum  pro  expresso 
habeturK 

§  148.  The  opinion  of  Dumoulin,  that  the  law  of  the 
place  of  the  marriage  constitutes  the  rule  by  which  the 
rights  of  married  persons  are  regulated^  by  a  tacit  contract 
of  the  parties^  in  the  absence  of  any  express  contract,  ac- 
cording to  the  maxim^  In  contractibus  tacite  veniunt  ea,  qua 
sunt  moris  et  consuetudinis,  has  been  adopted  by  Bouhier, 
Hertius,  Pothier^  Merlin,  and  other  distinguished  jurists*. 
It  is  opposed,  however,  by  others  of  no  small  celebrity;  and 
the  doctrine  of  tacit  contract  in  the  case  of  marriage  (as 
we  shall  see)  is  treated  by  some  of  them  as  a  mere  indefen- 
sible and  visionary  theory  ^  D'Argentre,  and  Froland^  and 
Vander  Meulin,  are  at  the  head  of  those  who  maintam  that 
the  law  of  the  sitm  of  the  property  constitutes  the  rule  to 


^  Molin.  Comm.  ad  Cod.  lib.  1,  tit.  1»  1.  1 ;  Conclus.  De  Statatis,  Open,  . 
torn.  3,  p.  555,  (edit.  1681);  1  Froland,  Mem.  61 — 63,  218;  Livermore,  • 
Dissert.  §  89,  pp.  73,  74;  1  Boullenois,  Observ.  29,  pp.  757,  758. 

a  Boubier,  Cout.  de  Bourg.  ch.  23,  §  69 — 75,  pp.  458,  459;  Id.  cb. 
26,  per  tot.  pp.  462 — 490;  1  Froland,  Mem.  61 — 63;  Id.  178—211; 
Id.  214 — 222;  Id.  274;  Merlin,  R6pert.  Communaut^  de  Biens,  §  l,art. 
3;  Potbier,  Traite  delaCommnnaut6,  art.  1,  n.  10;  1  Hertii  Opera.  DeCd- 
lis.  Leg.  §  47,  p.  143,  (edit.  1737);  Id.  p.  204,  (edit.  1716);  Post,  §150 
— 152;  1  Burge,  Comm.  on    Col.  and    For.  Law,  Pt.  1,  ch.  7,  §  8,  pp. 

599—614. 

3  Froland,  in  opposing  tbe  doctrine  of  tacit  contracts,  derived  from  tbc 
supposed  operation  of  tbe  Lex  Loci  Matrimonii,  says:  **Ce  ne  soot  Ik  que 
des  paroles,  et  rien  au-dela.  Mirificum  illud  Molinaei  acumen;  des  snbtili- 
tez  d'Esprit;  des  Idees;  des  Cbim^res;  Enfin  des  moyens,  que  la  seule 
imagination  ^cbauff^e  produit.  Hac  grandiloquentia  etiamsi  Molinaeus  perso- 
nat,  tamen  apert^  non  est  verum,  quod  dicit.  1  Froland,  M^m.  316;  Post# 
§  167. 
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decide  the  rights  of  the  marriage  couple  at  all  times,  and 
imder  all  circumstances^  IKArgentre  says :  Primum,  quod 
MoUfitmiS  d  simpUci  consuetudinis  dispositions  elicet  partium 
conventionem  et  pactum,  citra  uUam  conventionem  partium 
a^ectam  consuetudini,  ratianem  nan  habet.  Alia  enim  vis  et 
ratio,  aUud  et  prindpium  et  causa  obUgationis,  quae  d  lege  in^ 
dudtur,  alia  efus,  qtue  ab  pacto  et  conventione  partium  profit 
dsdturK 

§  1 49.  It  may  he  useful  to  bring  together  in  this  place, 
in  a  more  exact  form,  the  opinions  of  some  other  jurists  of 
the  highest  reputation  on  this  subject,  for  the  purpose  of 
exhibiting  some  of  the  differences,  as  well  as  some  of  the 
coincidences,  in  the  doctrines  respectively  maintained  by 
them. 

§  150.  Cochin  holds  the  doctrine,  that  if  the  contract  of 
marriage  contains  no  stipulation  for  community  of  property, 
the  law  of  the  place  where  the  parties  are  domiciled,  and  to 
which  they  submit  by  the  contract  of  marriage,  must  govern, 
not  only  as  to  property  (biens)  situate  in  that  place,  but  as 
to  property  situate  in  all  other  places\  The  rights  of 
married  persons  (he  adds)  over  the  property  which  they 
then  have,  as  well  as  over  that  which  they  afterwards  ac- 
quire, ought  to  be  regulated  by  a  uniform  rule.  If  they 
have  established  an  express  rule  by  the  contract  of  mar- 
riage, that  ought  to  decide  their  rights  as  to  all  their  pro- 


*  D'Argcntr^,  In  Briton.  Leges.  Des  Donations,  art.  218,  Gloss.  6,  n.  33, 
torn,  1,  pp.  655 — 657;  Livermore,  Dissert.  §  95,  p.  77;  1  Froland, 
M6m.  192—200;  Id.  220,222;  Id.  316;  1  Boullenois,  pp.  673—690; 
Id.  Observ.  29,  pp.  732—736;  Id.  pp.  740—750;  Id.  pp.  757,  792; 
2  Boallenois,  Observ.  35,  p.  110;  Merlin,  Rupert.  Communautc  de  Biens, 
(  1,  art.  3,  pp.  110,  111;  Livermore,  Dissert.  §  92 — 106,  pp.  75—82; 
1  Froland,  Mem.  61 — 64;  l>ost,  §  152  a,  note  2,  §  167,  168;  1  Burge, 
Comm.  on  Col.  and  For.  Law,  Ft.  1,  ch.  7,  §  8,  p.  609. 

3  D*Argentre,  In  Briton.  Leges.  Des  Donations,  art.  218,  Gloss,  6,  n.  33, 
oiD.  1,  p.  656;  Livermore,  Dissert,  §92,  p.  75,  §  95,  p.  77>  §  106,  p.  81. 
See  also  1  Borge,  Comm.  on  Col.  and  For.  Law,  Ft.  1,  ch.  7>  §  8,  pp.  609 
—614;    1  Boullenois,  Observ.  29,  pp.  761—767. 

'  Cochin,  OEuvres,  tom.  3,  p.  703,  (4to  edit.) 

q2 


228  CONHJCT   OF   LAWS.  [CH.  VL 

perty.  If  they  have  made  no  stipulation^  then  the  law  of 
the  place  of  their  common  domicil  establishes  a  rule  for 
them ;  since  they  are  presumed  to  submit  themselves  to  it^ 
when  they  have  not  stipulated  anything  to  the  contrary. 

§  151.  Le  Brun  is  quite  as  explicit.  After  stating  that 
the  community  of  property  may  be  formed  by  an  express 
contract^  or  by  a  tacit  contract^  he  gives,  as  a  reason  for  the 
latter,  that  if  the  married  couple  have  not  made  any  express 
stipulation,  and  are  domiciled  in  a  place  where  the  law  of 
community  exists  when  they  are  married,  the  conclusion  is, 
that  they  have  referred  themselves  to  that  law.  And  this 
presumption  has  its  foundation  in  law,  which  often  decides, 
that,  as  to  things  omitted  in  the  contract,  the  parties  have 
referred  themselves  to  the  usage  or  law  of  the  place\  And 
he  adds,  that  as  in  cases  of  express  contracts  for  community 
of  property,  the  contracts  reach  all  the  property  of  the 
parties,  even  in  other  countries,  so  in  cases  of  tacit  con- 
tracts, such  as  those  resulting  by  operation  of  law,  the 
same  rule  applies.  If  the  law  of  the  place  of  domicil  and 
marriage  of  the  parties  creates  such  a  community,  it  applies 
to  all  property,  wherever  it  is  situate.  It  has,  in  short,  all 
the  character  and  effect  of  a  personal  law  or  statute,  al- 
though it  regulates  property^. 

§  152.  Hertius  has  put  a  number  of  cases  to  illustrate  the 
general  principle.  At  Liege,  by  law,  the  husband  by  marriage 
acquires  the  ownership  of  all  the  property  of  his  wife,  of  every 
nature.  At  Utrecht  it  is  otherwise.  Is  an  inhabitant  of 
Utrecht  entitled,  ^'wr^  connubii,  to  take  all  the  property  of 
his  deceased  wife,  situate  in  Liege  ?  He  answers  in  the  ne- 
gative ;  because  the  law  of  the  place  of  marriage  (Utrecht) 
does  not  confer  it^  Again:  A  person,  in  whose  domicU 
there  is  no  community  of  property  between  married  persons, 
possesses  property  in  another  territory  where  such  commu- 

^  Le  Brun,  Traite  de  la  Coramunautd,  liv.  1,  cli.  2,  §  2 — 4, 
a  Id.  liv.  1,  ch.  2,  §  6,  36—42. 

8  Hertii  Opera,  De  CoUis.  Leg.  §  44,  pp.  142,  143,  (edit.  1737;)  I*U 
p.  201  (edit.  1716.) 
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nity  of  all  property  exists^  and  he  contracts  marriage  in  an- 
other country  where  a  qualified  community  only  exists.  (  Ubi 
iodetdts  bonorum  tantum,  sive  simpliciter,  ita  dicta,  obtinet.) 
What  law  is  to  prevail  ?  Some  jurists  hold,  that  the  law  of 
the  domicil  shall  prevail.  Others  are  of  a  different  opinion. 
Hertius  himself  holds,  that  as  the  case  supposes  the  place  of 
the  marriage  to  be  foreign  to  both  parties,  the  law  of  the 
husband's  domicil  ought  to  prevail,  as  an  implied  contract 
between  the  parties\  Again :  In  the  domicil  of  the  hus- 
band, a  conununity  of  property  exists  between  married  per- 
sons; will  that  community  apply  to  immovable  property, 
bought  by  either  party  in  a  territory  where  such  a  law  does 
not  exist  ?  Many  jurists  decide  in  the  negative.  Hertius 
holds  the  affirmative,  upon  the  ground  of  an  implied  con- 
tract, resulting  from  the  marriage'. 

§  152  a.  Froland  puts  the  case  of  a  man  domiciled  at 
Paris,  who  goes  and  marries  a  woman  in  a  country  governed 
by  the  Roman  law,  as  in  Rheims,  Auvergne,  or  Normandy, 
or  i  contra ;  and  the  marriage  is  without  any  express  con- 
tract ;  and  he  then  asks,  in  such  a  case,  what  law  is  to  pre- 
vail as  to  future  acquisitions  (conquests)  ?  The  law  of  the 
domicil  of  the  husband  ?  Or  that  of  the  wife  ?  Or  that  of 
the  place  of  marriage  ?  Or  of  the  location  of  the  property  ?  * 
And  he  decides  in  favour  of  the  latter\ 

§  153.  Froland  has  stated  the  question  in  a  more  general 
shape;  whether,  if  a  community  of  property  exists  by  the 
law  of  the  place  of  domicil  and  marriage  of  the  parties,  it 
extends  to  all  property  situate  elsewhere,  where  no  such 
law  prevails^?     He  gives  the  reasoning  of  different  jurists, 

1  Hcrtii  Opera,  De  CoUis.  Leg.  §  46,  143,  (edit.  1737);  Id.  p.  202. 
(edit.  1716). 

«  Id.  p.  144,  $  47,  (edit.  1737);  Id.  p.  204;  (edit.  1716).— The  decision 
of  Mr.  Chancellor  Kent  in  De  Couche  v  Sabatier,  3  John.  Ch.  R.  190,  211, 
treating  it  as  the  case  of  an  express  or  an  implied  contract,  would  lead  to  the 
same  conclusion. 

3  1  Froland,  M^m.  321.  See  also  Voet,  De  Stat.  §  4,  ch.  3,  §  9,  pp.  134, 
135,  (edit.  1715);   Id.  pp.  151,  152,  (edit.  1661). 

♦  1  Froland,  Mem.  pp.  178—200;  Id.  pp.  211—271;   Id.  pp.  272— 
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maintaining  opposite  opinions  on  the  point,  and  oondudes 
b J  stating,  that  the  opinion  of  Dumoulin  in  the  affirmatife 
has  finally  prerailed,  in  cases  where  there  is  an  express  con- 
tract for  such  conununity ;  and  Dumoulin  equally  contends 
for  it  in  cases  of  tacit  contract,  resulting  firom  the  lex  lod 
contractus^.  From  this  latter  point,  however,  Froland  dis- 
sents in  a  qualified  manner  '•  He  deems  the  law  of  commu- 
nity, independent  of  an  express  contract,  to  be  a  real  law; 
and  therefore  confined  to  the  territory.  As  to  acquests,  or 
acquisitions,  whether  of  movable  or  of  immovable  property, 
made  in  foreign  countries,  where  the  law  of  coumiunity 
exists,  he  agrees,  that,  in  cases  of  an  express  contract,  the 
law  of  the  matrimonial  domicil  ought  to  prevail.  But  as  to 
foreign  countries,  where  the  law  of  community  does  not 
exist,  he  thinks  the  right  does  not  extend,  aut  in  ran  comuB' 
iudims,  aut  in  vim  contractus:  for  it  is  in  vain  to  presume  a 
tacit  contract ;  and  that,  therefore,  it  ought  to  be  governed 
by  the  law  rei  sitce^.  It  would  seem,  however,  firom  subse- 
quent passages,  that  he  applied  his  doctrine  to  the  case  of 


340.  See  also  1  Boullenois,  pp.  600—683;  Id.  Observ.  29,  pp.  73S— 
818.  Dumoalin't  words  are:  "NuUum  babet  dabiam  quin  sodeUSy  aemd 
coDtractey  complectatur  bona  abicumque  sita,  sine  ulla  differentul  temUniit 
quemadroodum  qailibet  contractus,  sive  tacitas,  sive  expressus,  ligat  personaiiii 
et  res  disponentis  abique.  Non  obstat,  qood  hojasmodi  societaa  non  eat  ex* 
pressa,  sed  tacita;  nee  oritar  ex  contracta  expresso  partiam,  aed  ez  tadto 
Tel  presumpto  contractu  a  consaetudine  locali  introdocto."  1  Froland 
Mdm.  274.  See  also  Livermore,  Dissert.  §  78-— 90,  pp.  69,  71 — ^74; 
Saul  V.  His  Creditors,  17  Martin,  R.  569,  599.  The  same  doctrine  it 
maintained  by  Bouhier.  ''Tout  statut,"  says  he,  "qui  est  fond^  snr  ime 
convention  tacite  et  presum^e  des  contractans,  est  personnel."  Boahiffi 
Cout.  de  Bourg.  ch.  23,  §  69 — 74.  And  he  expressly  applies  it  to  the 
case  of  tacit  contracts  of  marriage,  following  out  the  reasoning  of  Domonlin. 
Id.  ch.  26,  §  1—20.  On  the  other  hand,  D'Argentr^  and  Yander 
Muelen  hold,  that  all  laws  respecting  community  are  real  and  not  personal; 
and  therefore,  that  they  are  governed  by  the  law  rei  sitce,  1  Bonllenoiiy 
Observ.  39,  pp.  758,  759,  760 — 765. 

1  1  Froland,    M6m.  pp.  178—200;    211—271,  272—^300.     See   als» 
1  Boullenois,  660—683;  Id.  Observ.  29,  pp.  732—818. 

2  I  Id.  315— 317. 

3  Id.  315—317,  321—323,   338,341;   1  BoullenoU,  Obsenr.   29,  pp 
758,  759. 


ime  time  he  asserts,  that  the  law  of  community  is  not 
nal,  but  is  real :  and  hence,  that  although  it  does  not, 
ay  not,  directly  act  upon  property  aliunde,  where  no 
lunity  exists ;  yet  it  will  give  a  right  of  action,  founded 
s  tacit  contract,  which  may  be  enforced  everywhere. 
therefore,  the  law  of  the  matrimonial  domicil,  in  such 
e  acts  indirectly,  and  obtains  universality  of  applica- 
by  reason  of  the  tacit  contract*.  And  he  applies  it 
ly  to  present  and  future  acquisitions'. 
.55.  BouUenois  holds  an  opinion  somewhat  different 
having  stated  that  jurists  have  entertained  different 
,  as  to  the  operation  of  the  law  of  the  matrimonial  di>- 
upon  the  real  property  then  possessed  by  the  parties, 
ipon  that  afterwards  acquired  by  them,  he  says,  that 
seem  generally  agreed  in  one  point,  that,  so  far  aa 
i:ts  their  property  at  the  time  of  the  marriage,  of  strict 
the  law  of  the  sUtti  ought  to  be  followed.  But  as  to 
property,  acquired  after  the  marriage,  they  differed ; 
holding,  that  it  was  governed  by  the  law  of  the  tUus; 
s,  that  it  was  not,  and  that  the  law  of  the  place  of  the 
iage,  as  to  community  or  non-community,  ought  to 
n.  Boullenois  holds,  that  this  latter  doctrine  is  not 
ct;  because  that  all  laws  respecting  property  are  real; 
that  those  who  adhere  to  this  doctrine,  are  obliged  to 
■t  to  a  supposed  tacit  contract  of  the  parties,  to  be  so- 
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to  state^  that,  without  aiming  a  hlow  against  this  system  of 
tacit  contract,  which,  on  account  of  its  equity,  he  highly 
approves,  his  own  opinion  is,  that  there  is  no  necessity  for 
deeming  the  law  of  community  to  be  a  personal  law,  ia 
order  to  give  full  effect  to  the  doctrine,  as  to  property  ac- 
quired after  the  marriage,  upon  another  distinction.  This 
distinction  is,  that  the  law  of  community  or  non-commiH 
nity,  is  one  merely  fixing  the  state  or  condition  of  the  mar- 
ried couple;  and  therefore  not  a  real,  but  a  personal  law'. 
Hence  he  holds,  that  the  law  of  conununity  or  of  non-oora- 
munity,  existing  in  the  matrimonial  domicil,  extends  to  all 
property  of  the  parties,  wherever  it  is  situated ;  not  upoa 
the  ground  of  any  tacit  contract,  but,  proprio  vigore,  as  a 
law,  binding  both  as  to  their  present  property,  and  as  to 
their  future  acquisitions.  But  if,  by  the  law  of  the  situs, 
the  law  of  community  is  prohibited,  as  to  their  present  pro- 
perty, or  as  to  their  future  acquisitions,  or  as  to  both,  then 
he  admits,  that  the  law  of  the  situs  ought  to  prevaU ;  for  in 
all  cases  of  this  sort,  the  personal  law  yields  to  the  real  law 
of  the  situs.  Le  statut  personnel  cede  en  cette  occasion  tm 
statut  reel  de  la  situation-. 

§  156.  Pothier  has  adopted  the  doctrine  of  tacit  contracts 
maintained  by  Dumoulin;  and  therefore,  in  case  there  is 
no  express  nuptial  contract,  if  the  law  of  the  matrimonial 
domicil  creates  a  community,  he  holds,  that  it  applies  to  all 
property,  present  and  future,  wherever  situated,  and  even 
in  provinces  which  do  not  admit  of  a  community^.  Grotius 
is  also  stated  to  have  held  the  same  opinion  in  a  case  where 
he  was  consulted^ 

^  157.  It  has  been  remarked  by  the  Supreme  Court  of 


1  1  Boullenois,  Observ.  29,  pp.  736.  741,  751 — 770. 

2  Id.  pp.  750,  751—754;  Id.  pp.  754—757,  759,  760,766,  769,  770; 
2  Boullenois,  Observ.  37,  p.  277 ;  Post,  §  166. 

3  Pothier,  Traite   de  la  Communautc,  art.  Prelim,   n.    10 — 18;    Post,  % 
166. 

^  Sec  Henry  on  Foreign  Law,  ch.  5,  pp.  36,  37,  note;  1  Surge,  Comm, 
on  Col.  and  For.  Law,  Pt.  1,  ch.  7,  §  B,  p.  605. 
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Louisiana,  that  the  greater  number  of  the  jurists  of  France 
and  Holland  are  of  opinion  that,  in  settling  the  rights  of 
the  husband  and  wife,  on  the  dissolution  of  the  marriage,  to 
the  property  acquired  by  them,  the  law  of  the  place  where 
the  marriage  was  contracted,  and  not  of  that  where  it  was 
dissolved  by  death,  must  be  the  guide.  And  that  this  opinion 
is  by  most  of  them  founded  on  the  idea  first  promulgated 
by  Dumoulin,  that,  where  the  parties  marry  without  an 
express  nuptial  contract,  they  must  be  presumed  to  contract 
with  reference  to  the  law  of  the  country  where  the  marri- 
age took  place,  and  that  this  tacit  contract  follows  them 
wherever  they  go  \  But  that  Court  are  of  opinion,  that 
the  ground  is  unsatisfactory,  especially  when  it  is  applied 
to  cases  of  property  acquired  after  a  subsequent  change  of 
domicil  of  the  parties.  Their  view  of  the  subject  is,  that  if 
the  doctrine  of  a  tacit  contract  be  admissible  at  all,  the  con- 
tract is  to  be  construed  in  the  same  way  as  if  the  laws  of 
the  country  of  the  marriage  were  inserted  in  it ;  and  that, 
so  far  as  they  are  to  be  deemed  real  laws,  and  not  to  be 
personal  laws,  they  are  necessarily  territorial,  and  can  be 
construed  to  apply  only  to  acquests  or  acquisitions  within 
that  particular  country.  The  extent  of  the  tacit  agreement 
depends  upon  the  extent  of  that  law.  If  it  has  no  force  be- 
yond the  jurisdiction  of  the  sovereign  by  which  it  is  enact- 
ed;  if  it  is  real,  and  not  personal ;  then  the  tacit  consent 
3f  the  parties  cannot  turn  it  into  a  personal  statute.  The 
parties  have  not  said  so ;  and  they  are  presumed  to  have 
contracted  in  reference  to  the  law,  such  as  it  was ;  to  have 
blown  its  limitations,  as  well  as  its  nature;  and  to  have 
had  the  one  as  much  in  view  as  the  other.  In  one  word, 
the  parties  have  agreed  that  the  law  shall  bind  them,  as  far 
is  that  law  extends,  but  no  farther^ 
§  158.  The  result  of  this  reasoning  (and  it  certainly  has 


1  Mr.  Justice  Porter  in  delivering  the  opinion  of  the  Court  in  Saul  v.  His 
Creditors,  17  Martin,  R.  599;  Post,  §  170. 
^  Id.  R.  569,  603—005;  Post,  §  187. 
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very  great  force)  would  seem  to  be^  that  in  the  case  of  a 
marriage  without  any  express  nuptial  contract,  the  lex  hd 
contract  As  (assuming  that  it  furnishes  any  just  basis  to  imply 
a  tacit  contract)  will  govern^  as  to  all  movable  property, 
and  as  to  all  immovable  property  within  that  country :  and 
as  to  property  in  other  countries,  it  will  govern  movables, 
but  not  immovables;  the  former  having  no  situs,  and  the 
latter  being  governed  by  the  lex  rei  sit€e. 

§  159.  Perhaps  the  most  simple  and  satisfactory  expon* 
tion  of  the  subject,  or  at  least,  that  which  best  hannonixes 
vnth  the  analogies  of  the  common  law,  is,  that  in  the  case  of 
a  marriage  where  there  is  no  special  nuptial  contract,  and 
there  has  been  no  change  of  domicil,  the  law  of  the  place  of 
celebration  of  the  marriage  ought  to  govern  the  rights  of  the 
parties,  in  respect  to  all  personal  or  movable  property, 
wherever  acquired,  and  wherever  it  may  be  situate;  but 
that  real  or  immovable  property  ought  to  be  left  to  be  ad* 
judged  by  the  lex  rei  sit^e,  as  not  within  the  reach  of  any 
extra-territorial  law\  Where  there  is  any  special  nuptial 
contract  between  the  parties,  that  will  furnish  a  rule  for  the 
case ;  and,  as  a  matter  of  contract,  ought  to  be  carried  into 
effect  every  where,  under  the  general  limitations  and  excep- 
tions belonging  to  all  other  classes  of  contracts'. 

1  See  Henry  on  Foreign  Law,  ch.  7i  pp.  48,  49;  Post,  §  454. 

^  Post,  §  454. — Paul  Yoet  lays  down  the  following  doctrine: — "Si  statnto 
hujus  loci  inter  conjuges  bona  sint  communiay  vel  pactis  antenupiialibus  Hi 
conventum  sit,  nt  omnia,  ubique  locorum  sita,  communia  forent,  etiam  ad  ilkti 
quae  in  Frisia  jacent,  ubi  non,  nisi  qusesitorum  est  commnnio,  dabitar  acUoy  Qt 
commuuicentur."  Voet,  De  Stat.  §  4,  ch.  2,  §  16,  p.  127,  (edit.  1716); 
Id.  p.  142,  (edit.  1661);  Id.  ch.  3,  §  9,  p.  134,  (edit.  1760);  Id.  pp.  140, 
141.  Yet  he  deems  laws  establishing  a  community  of  properly  to  be  retl, 
and  not  personal  laws.  Id.  §  4,  ch.  3,  §  9,  pp.  134,  135,  (edit.  1716.) 
See  1  Froland,  Mem.  199,  200.  This  apparent  discrepancy  may  be  re- 
conciled, by  considering,  that  thoueh  the  law  of  community  be  real^  yet 
it  may  found  a  right  of  action  for  property  situate  elsewhere.  See  also  Ro- 
denburg,  De  Div.  Stat.  tit.  2,  ch.  5,  §  12 — 15;  2  Boullenois,  App.  pp.41 — 
46.  A  distinction  of  this  sort  seems  not  unknown  in  the  Scottish  law.  1  Rose, 
Cas.  in  Bank.  481.  Lord  Meadowbank,  in  a  Scottish  case  of  great  import^ 
ance,  laid  down  the  following  doctrine  as  unquestionable:  "In  the  ordinary 
case  of  transference  by  contract  of  marriage,  when  a  lady  of  fortune,  having  a 


I>e  understood  to  speak  of  the  mere  operation  ot  law, 

there  is  no  express  nuptial  contract  between  them '. 
61.  Upon  this  subject  there  is,  as  we  have  already 
no  small  diversity  of  opinion  among  foreign  jurists,  as 
n  regard  to  the  rights  to  property  acquired  after  the 
e  of  domicil,  as  in  regard  to  the  rights  to  property 
sdently  acquired '.  Bouhier  lays  down  the  rule  in  ge- 
tenna,  that  in  relation  to  the  beneficial  and  pecuniary 
ffc*  droit)  utiles  et  pScumatres)  of  the  wife,  which 

from  the  matrimonial  contract,  either  express  or  tacit^ 
uband  has  no  power  by  a  change  of  domicil  to  alter 
lage  them  according  to  the  rule,  Nemo  potest  mutare 
Mos  tuum  in  alterius  injuriam ;  and  he  insists,  that  this 

opinion  of  jurists  generally'.  Tbus,  if  by  the  law  of 
latiimonial  domicil  there  exists  a  community  of  pro- 

between  the  husband  and  the  wife,  and  they  remove 
}ther  place  where  no  such  community  exists,  the  rights 
ither  party  are  changed  ;  and  the  community  applies 

ImI  of  money  in  Scotland,  or  Btncl:  id  the  bank  or  public  compuiei 
nwries  in  London,  the  whole  property  ia  if  to  jure  her  husband's.  Ii 
gned  to  him.  Tbc  legal  asuignment  of  a  marriage  operates,  without 
I  (o  lerritory,  all  the  world  over."  Royal  Bank  of  Scotland,  r.  Smith, 
Kow,  Cai.  Bank.  App.  481.  Lord  EldoD  has  affirmed  this  doctrine 
lOfnel,  in  lelation  to  penonal  property ;  but  not  in  relation  to  real  pro- 
.    And  in  cases  of  bankruptcy  to  which  he  applied  it,  he  added,  that 
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in  the  same  manner  as  in  the  original  domicil  '•  And,  on 
the  other  hand,  if  no  such  community  exists  in  the  matri- 
monial domicil,  a  transfer  of  domicil  to  a  place  where  it 
does  exist  will  not  create  it ;  for  a  change  of  domicil  would 
not  add  anything  to  the  marriage  rights  in  the  case  of  an 
express  contract,  and  therefore  ought  not  to  do  so  in  that 
of  a  tacit  contract  '•  This  also  is  Dumoulin*s  opinion.  He 
says,  that  this  is  controverted  by  some  authors  ;  but  it  is  so 
unjustly  and  falsely.  Sed  controvertunt,  si  maritus  pastea 
cum  uxore  transiulerit  domiciUum,  an  debeat  atiendi  iUndf 
quod  erat  tempore  contractus,  an  vero  ultimum  quod  invemtwr 
tempore  mortis ;  et  istud  ultimum  tenet  Salicetus,  et  seqmtur 
Alexander.  Sed  hoc  non  solum  iniquum  ;  quia  maritus  de 
loco,  in  quo  nihil  lucratur,  vel  tantum  quartam,  posset  trans- 
ferre  domiciUum  ad  locum  in  quo  totam  dotem  lucraretwr, 
proemoriente  uxore  sine  Uteris.  Et  quod  sit  falsum,  probe  per 
textem  dictce  Legis,  Exigere  dotem^.  Bouhier  makes  no 
distinction  whatsoever  between  movable  property  and  inn 
movable  property^.  Nor  does  he  seem  to  recognise  any 
distinction  between  property  acquired  before  the  chai^  c^ 
domicil,  and  that  acquired  after  the  change  of  domicil  ^. 

§  162.  Le  Brun  supports  the  like  opinion.  He  insists 
that,  if  there  is  no  special  contract  of  marriage,  the  law  of 
the  place  where  the  marriage  is  celebrated,  and  in  which 
the  parties  are  domiciled,  governs  as  a  tacit  contract ;  and 
that  no  subsequent  change  of  domicil  can  change  the  I^al 
rights  of  the  parties,  even  as  to  after-acquired  property*. 
And  he  puts  the  case  of  a  marriage  in  Paris,  and  a  subse- 
quent change  of  domicil  of  the  parties  to  the  province  of 
Bar,  where  the  survivor  is  by  custom  entitled  to  the  whole 
property  in  movables  by  survivorship ;  and  holds,  that  if 

1  Bouhier,  Cout.  de  Bourg.  ch.  22,  §  63 — 72. 
a  Ibid. 

3  Dig.  lib.  5,  tU.  1,  1.  65,  De  Judiciis;  Ante,  §  147;   Molin.  Comment, 
ad  Cod.  lib.  1,  tit.  1,1.  I ;  Molin  Opera,  torn.  3,  p.  555. 
*  Bouhier,  Cout.  de  Bourg.  ch.  22,  §  79,  80. 

5  Id.  ch.  22,  per  tot. 

6  Le  Brun,  Trait^  de  la  Communaute,  liv.  1,  ch.  2,  §  55,  56^  p.  20. 
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either  die,  the  movahles,  whether  acquired  before  the  re- 
moval, or  after  the  removal,  are  governed  by  the  law  of 
community,  and  do  not  all  remain  to  the  survivor.  La  rai- 
son  est,  qui  ce  seroit  changer  Testahlissement  de  communaute 
fait  par  le  conirat,  ou  par  la  coutume,  selon  lequel  on  a  M 
partager  les  meubles  aussi  hien  que  les  conquits  \ 

§  163.  Rodenburg  puts  the  case  of  a  marriage  in  a 
place  where  the  law  of  community  of  property  between 
husband  and  wife  prevails,  and  a  subsequent  removal  to 
another  place  where  it  has  no  existence ;  and  he  asks,  if  the 
community  still  subsists  in  the  new  domicil.  He  observes, 
that  most  of  the  Dutch  jurists  are  of  opinion  that  it  does ; 
and  in  this  opinion  he  concurs  to  this  extent,  that  the  com- 
munity will  continue,  until  the  parties  have,  by  some  overt 
act,  discarded  it ;  and  then  it  will  cease  ^.  And  he  applies 
the  same  principle  to  cases  of  dowry  by  the  customary  law, 
holding,  that  the  matrimonial  domicil  ought  to  prevail  ^ 

§  164.  Hertius  puts  the  following  question  : — ^A  marriage 
is  contracted  in  a  place  where  the  civil  law  governs,  (i.  e. 
where  there  is  no  community),  and  afterwards  the  couple 
remove  to  a  place  where  the  law  of  community  exists  ;  and 
to  the  inquiry,  whether  in  such  a  case  there  is  a  community 
in  the  acquisitions  of  the  parties  after  the  removal,  he  an- 
swers in  the  negative,  adopting  the  doctrine  of  Rodenburg ; 
and  he  gives  this  reason  for  his  opinion,  that  it  is  not  pro- 
bable that  the  married  couple,  who  did  not  agree  to  a  com- 
munity of  goods  in  the  beginning,  intended  to  adopt  it  by  a 
mere  change  of  domicil.  Nam  prohahile  non  est,  conjuges, 
qui  pactis  in  socieiatem  bonorum  ab  initio  non  consensuerant, 
sola  domicilii  muiatione  eam  inducere  voluisse  ^.    In  the  more 


1  Le  Brun,  Trait6  de  la  Commnnaut^,  liv.  1.  ch.  2,  §  55,  56,  p.  20. 
Ante,  §  151. 

^  Rodenburg,  De  Div.  Stat.  Pt.  2,  tit.  2,  cb.  4,  §  3, 4 ;  2  Boullenois,  App. 
pp.  M,  67  ;  Id.  pp.  85 — 87  ;  Id.  Observ.  36,  p.  173  ;  Ante,  §  154. 

3  Rodenburg,  De  Div.  Stat.  Pt.  2,  tit.  2,  cb.  4,  §  5;  2  Boullenois,  App. 
pp.  ee,  67  ;  Id.  p.  87;  Ante,  §  154. 

*  2  Hcrtii  Opera,  De  Collis.  Leg.  §4P,  p.  145,  (edit.  1737);  Id.  p.  205, 
(eillL  1716). 


^ 
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general  form  in  which  the  question  may  be  presented^  whe- 
ther in  the  case  of  married  persons  removing  from  their 
matrimonial  domicil  where  a  community  of  property  exists, 
to  a  place  where  it  does  not,  they  are  to  be  governed  by 
the  law  of  the  matrimonial  domicil,  he  evidently  adopts  the 
affirmative,  citing  Rodenburg*.  And  he  applies  his  doe- 
trine  to  immovable  property,  as  well  as  to  movable  pro- 
perty, making  an  exception,  however,  of  the  case  where 
there  is  a  prohibitory  law  of  the  country  of  the  situs  K 

§  165.  Paul  Yoet  appears  to  maintain  the  doctrine  gene- 
rally, that  a  change  of  domicil  does  not  change  the  eflfect 
of  the  marriage  contract,  express  or  tacit.  Qmd,  si  maritm 
alio  domiciUum  postmodum  transtulerit,  etitne  conveniendm, 
secundum  loci  statuium  in  quern  postremum  sese  recepitf  Nm 
equidem. .  Quia  non  eo  ipso,  qui  domiciUum  transferat,  ceih 
setter  voluntatem  circa  facta  nuptialia  mutasse,  msi  eadem 
solemnitas  in  acta  contrario  intercesserit.  Accedit,  quod  iUa 
pacta  solus  mutare  nequeat  maritus,  id  quod  tamen  posset,  si 
per  emigrationem  in  alium  locum  ea  mutarentur  '•  Merlin 
maintains  the  like  opinion,  saying,  that  if  a  couple  are  mar- 
ried at  Paris,  meaning  at  the  time  to  live  there,  and  after- 
wards they  remove  to  Lyons ;  in  such  a  case  the  community 
formed  at  Paris  will  continue  as  to  property  acquired  at 
Lyons  ^ 

§  166.  Boullenois  holds  the  opinion,  (as  we  have  seen), 
that  the  law  regulating  the  community  affects  the  state  or 

1  Hertii  Opera,  De  Collis.  Leg.  §  48,  p.  145,  (edit.  1737)  ;  Id.  p.  20?, 
(edit.  1716). 

3  Id.  §  47,  48,  (edit.  1737),  pp.  144,  145;  Id.  p.  205.  (edit.  1716). 

3  Yoet,  De  Stat.  §  9,  ch.  2,  n.  5,  5,  7,  pp.  264,  266,  (edit.  1716);  Id. 
pp.  319,  322,  (edit.  1661);  Id.  §4,  ch.  2,  n.  16,  p.  127,  (edit.  1716);  Id. 
p.  142,  (edit.  1661);  Id.  §4,  ch.  3,  n.  9,  pp.  134,  135,  (edit.  1716);  Id. 
pp.  151,  152,  (edit.  1661);  Post,  §  168. — Paul  Voet  holds  all  such  con- 
tracts, whether  express  or  tacit,  to  be  real  and  not  personal  laws ;  and  there- 
fore not  directly  affecting  property  out  of  the  territory  ;  but  only  indirectlyt 
by  a  remedy  to  enforce  the  contract  against  ex-territorial  property.  Yoet,  ad 
Statut.  §4,  ch.  3,  §  9,  pp.  134,  135,  (edit.  1716) ;  Id.  pp.  151,  152,  (edit. 
1661);  Post,  §  168;  Livermore,  Dissert.  §  115—123,  pp.  87—92. 

^  Merlin,  Repert.  Communaute  de  Biens,  §  1,  p.  111. 
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condition  of  the  parties^  and  is^  therefore,  a  personal  law ; 
and  accompanies  them  every  where,  and  affects  property, 
wfaererer  situate  \  He  accordingly  insists,  that,  if  by  the 
law  of  the  matrimonial  domicil  a  community  of  property  ex- 
bts,  that  community  extends  to  all  future  acquisitions,  whe- 
ther movable  or  immovable,  even  in  places  to  which  the 
parties  have  afterwards  removed,  and  where  no  such  com- 
monity  exists '.  Pothier  has  adopted  the  opinion  of  Boulle- 
lUHs,  that  the  law  of  community  is  to  be  deemed  a  personal 
law,  and  not  a  real  law ;  and  he  also  adopts  the  doctrine  of 
Dumoulin,  as  to  tacit  contracts  ^.  So  that  he  has  no  hesi- 
tation in  declaring,  as  we  have  seen,  that  the  law  of  the 
matrimonial  domicil  governs  the  property  every  where*. 
But  he  has  omitted  to  put  the  case  of  a  change  of  domicil, 
and  the  effects  which  it  would  produce.  In  another  place  he 
has  laid  down  as  a  general  principle,  that  a  change  of  domicil 
ddivers  all  persons  from  the  empire  of  the  laws  of  their  for- 
mer domicil,  and  subjects  them  to  the  new  K  What,  then, 
ought  to  be  the  effect  of  a  removal,  upon  property  acquired 
in  the  new  domicil  ? 

§  167.  Froland,  after  a  good  deal  of  hesitation,  has  given 
his  own  opinion  on  the  subject  to  this  effect.  In  cases 
where  there  is  an  express  contract  of  community  of  property 
between  the  husband  and  the  wife,  he  holds,  that  a  change 
of  domicil  does  not  alter  the  rights  of  the  parties ;  and  that 
the  community  applies  to  property  situate  where  the  com- 
munity is  unknown,  as  well  as  where  it  exists  ^.  But  where 
there  is  no  express  contract,  he  deems  the  law  of  community 
as  purely  real,  and  therefore  as  not  extending  beyond  the 


1  Ante,  §  155;  I  Boullenois,  Observ.  29,  pp.  736,  741,  750—754;  Id. 
pp.  759 — 770;  2  Boullenois,  Observ.  38,  p.  277 ;  17  Martin,  R.  607. 
«  2  Boullenois,  Observ.  38,  pp.  277,  278,  283—285  ;  Ante,  §  155. 

•  Pothier,  Traill  de  la  Communaute,  art.  Prelim,  n.  10—13 ;   Ante, 
§156. 

•  Ibid.;  Ante,  §  156. 

•  Pothier,  Coot.  d'Orl^ns,  ch.  1,  n.  13;  Ante,  §  51  a,  §  156. 

»  1  Froland,  M^m.  Pt.  2,  ch,  1,  §  10,  11,  pp.  200—210;  Id.  p.  341; 
Id.  p.  190. 
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matrimonial  domiciP.  He  treats  the  notion  of  Dumoulin, 
of  a  tacit  contract  in  such  a  case^  as  a  mere  imaginary  thing ; 
words^  and  nothing  else ;  a  mere  subtilty^  phantom,  and  clu« 
mera.  Ce  sont  Id,  que  des  paroles,  et  rien  au-deld.  Mhr^ 
cum  illud  MoUnoet  aaimen;  des  subtilit^s  d^ esprit ;  des  Idees; 
des  Chimhres  ;  Enfin  des  moyens,  que  la  seule  ifnagination 
icliayffee  produit.  Hac  grandiloquentid  etiam  MoUnams 
personal,  tamen  aperte  non  est  vertim,  quod  dicit  *.  ^  The  con- 
clusion to  which  he  arrives  is,  that,  if  two  persons  marry 
without  any  contract  in  a  place  where  the  law  of  commu- 
nity exists,  and  remove  to  another  place  where  it  does  not 
exist,  the  change  of  domicil  has  no  effect  whatsoever ;  but 
the  rights  of  each  are  the  same,  as  if  they  had  remained  in 
their  matrimonial  domicil ;  and  the  acquisitions  of  immova- 
ble property,  situate  in  the  new  domicil,  do  not  fall  into 
community,  but  are  governed  by  the  law  rei  sitiB.  As  to 
movables  he  holds,  that  the  law  of  the  actual  domicil  ought 
to  govern  ^. 

§  168.  There  are  many  other  jurists,  who  maintain  that 
the  law  of  community  among  married  persons  is  real,  and 
not  personal ;  and  among  these  the  most  distingubhed  are 
D'Argentre,  Dumoulin,  Paul  Voet,  and  Vander  Meulin^ 
According  to  them,  the  law  rei  sitte  will  govern  in  all  cases 
where  there  is  no  express  or  tacit  contract.     But,  then,  we 


1  1  Froland,  M6m.  PL  2,  ch.  3,  §  9—11,  pp.  315—338;  Id.  p.  341; 

Ante,  §  148,  n.  §  149. 

2  Id.  p.  316. 

8  Id.  §  9—11,  pp.  315—323 ;  Id.  p.  341.  I  confess  myself  ander  some 
difficulty  in  reconciling  what  is  here  said  with  what  Froland  seems  to  decide 
in  the  next  chapter  (4th),  §  3,  p.  345,  &c.,  where  he  appears  to  hold,  dut 
a  woman  marrying  in  a  place  where  the  law  of  community  does  not  exist, 
does  not,  by  removing  with  her  husband  to  a  place  where  it  does  exist,  ac- 
quire any  right  of  community  to  his  acquisitions  or  movables  in  the  latter. 

♦  1  Boullenois,  Observ.  29,  pp.  758—761,  765;  P.  Voet,  De  Stat.  J  4, 
cli.  3,  pp.  134,  135,  §9,  (edit.  1716);  Id.  pp.  151,  152,  (edit.  1661).  See 
also  J.  Voet,  ad  Pand.  lib.  5,  tit.  1,  n.  101  ;  Merlin,  Communaut^  de  Biens, 
§  1,  art.  3,  pp.  104 — 110;  Bouhicr,  Cout.  de  Bourg.  ch.  23,  §34.  See 
Saul  V.  His  Creditors,  17  Martin,  R.  598, 509  ;  Id.  588 ;  Ante,  §  148 — 159 
note. 
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miist  take  this  proposition  with  the  accompanying  qualifica- 
tion^ that  those  of  these  jurists  who  admit  of  the  doctrine 
of  a  tacit  contract,  adopting  the  law  of  the  place  of  mar- 
riage, (among  whom  are  Dumoulin  and  Paul  Yoet),  also 
hold,  that  although  the  law  of  the  place  of  the  marriage  does 
not  directly  act  upon  the  property  in  a  foreign  country ;  yet, 
through  the  means  of  this  tacit  contract,  it  acts  indirectly, 
and  enables  the  parties  to  enforce  it  against  that  property 
by  a  jHToper  suit  in  rem  '• 

§  169.  Huberus  (as  we  have  seen)  does  not  hesitate  to 
assert  the  doctrine,  that,  in  case  of  a  change  of  domicil,  fu- 
ture acquisitions  of  married  persons  are  governed  by  the  law 
of  their  actual  domicil,  and  not  of  their  antecedent  matrimo- 
nial domicil  \  Thus,  after  asserting  that  in  Holland  there 
b  a  community  of  property,  and  in  Friezeland  not,  he  says, 
if  the  married  couple  remove  from  the  one  province  (Holland) 
to  the  other  (Friezeland),  whatever  property  is  afterwards 
acquired,  ceases  to  be  common,  and  remains  in  distinct 
ownership  (distinctis  proprieiatibus)  ;  and  the  property  be- 
fore held  in  community  remains  clothed  with  the  same  legal 
character  that  it  previously  possessed  \  And  he  applies 
this  doctrine  as  well  to  inmiovable  property  as  to  movable 
property,  relying  upon  the  doctrine  of  tacit  consent,  or  tacit 
contract  ^;  and  holding  the  opinion  of  Dumoulin,  Quia  pac- 
tio  bene  extendiiur  ubiqtie,  sed  non  statutum  merum,  hoc  est, 
sold  et  merd  vi  stcUuti  \ 

§  1 70.  It  would  be  endless  to  recount  the  diversities  of 
opinion  among  foreign  jurists  on  this  subject,  following  out 
the  almost  infinitely  varied  cases,  which  the  customs  and 
laws  of  different  provinces  and  countries  have  brought  be- 
fore them.     According  to  the  opinion  of  the  Supreme  Court 

»  P.  Voet,  De  Statut.  §9,  ch.  2,  d.  5,  6,  7,  pp.  264—266,  (edit.  1716); 
Id.  pp.  S19 — 323,  (edit.  1661);  Ante,  §  165,  note;  Ante,  §  147;  Post, 
§  169;  1  Barge,  Comm.  on  Col.  and  For,  Law,  Pt.  1,  ch.  7,  §  8,  pp.  612 — 
614. 

«  Ante,  §145.  ^  Ibid. 

^  Hobenis,  lib.  1,  tit.  3,  §  9;  Ante,  §  145. 

*  Lirermore  Diss.  §  89,  pp.  73,  74;  1  Froland,  Mem.  63. 

R 
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of  Louisiana^  already  cited  \  the  greater  number  of  foreign 
jurists  are  of  opinion^  that^  in  settling  the  rights  of  husband 
and  wife^  on  the  dissolution  of  marriage^  to  the  property  ac- 
quired by  them^  the  law  of  the  domicil  of  the  marriage,  and 
not  of  the  place  where  it  is  dissolved  by  deaths  is  to  be  the 
guide  ^  It  is  probably  so ;  but  there  is  more  difficulty  in 
affirming  it  where  there  has  been  a  change  of  domicil,  than 
where  there  has  been  no  such  change.  It  may  be  inferredj 
that  the  Scottish  law  has  adopted  the  rule,  that  in  cases  of 
community  where  there  is  no  written  contract,  the  law  of 
the  domicil  of  the  parties,  at  the  death  of  either  of  them, 
regulates  the  disposal  of  the  property  of  the  parties  *. 

.     1  Ante,  §  157. 

3  Mr.  Justice  Porter  in  delivering  the  opinion  of  the  Court  in  Saul  v.  Hii 
Creditors,  17  Martin,  R.  599;  Ante,  §  157. 

3  Fergusson  on  Marr.  and  Divorce,  346,  347 ;  Id.  361. — ^There  are  scne 
remarks  of  Mr.  Burge  on  this  subject,  which  deserve  to  be  cited  in  thia  pbee. 
"In  hoc  igitur  (says  he)  couflictu  quibus  adstipulabimur ?  was  the  obvioiis 
question  of  one  of  the  jurists,  after  he  had  been  reviewing  theae  discord- 
ant opinions.  The  following  considerations  will  perhaps  justify  a  concur- 
rence with  him  in  the  answer  given  by  himself: — *  Mihi  tntiika  TidetOTy  ad- 
haerere  secundae  sententise,  (quce  negat  prsedia  alibi  sita  communicari)^  ^mi 
non  soliim  ratio  validissima  munit,  sed  et  prsestantes  anctorea,  et  conaeiifiis 
aliquot  municipiorum  probant.'  1st.  The  law^  which  by  its  own  force  and 
operation,  and  independently  of  contract,  gives  an  interest  in  immovable  pro- 
perty, is  a  real  law.  2d.  Immovable  property  is  not  subject  to  the  power  of 
a  real  law,  unless  such  law  exists  in  the  country  where  that  property  ii 
situated.  Sd.  The  joint  interest,  which  the  husband  and  the  wife  ac^pire 
under  the  community  in  the  immovable  property  of  each  other,  ia  conferred  by 
the  law  alone,  unless  that  law  be  controlled  in  its  operation  by  a  tacit  agree- 
ment ;  such  an  interest,  therefore,  will  not  be  acquired  in  immovable  property 
situated  in  a  country  where  the  law  of  community  does  not  exist.  4th.  If 
a  tacit  agreement  could  be  inferred  for  the  purpose  of  giving  to  the  law  of 
community  a  more  extensive  operation  than  belongs  to  the  quality  of  a  real 
law,  it  might  with  equal  propriety  be  inferred  for  a  similar  purpose  in  the  case 
of  other  real  laws,  i.  e.,  those  which  govern  the  succession  to  real  property^ 
&c.  A  preference  of  the  law  of  the  country,  in  which  a  man  has  paased  Ws 
life,  to  that  of  another  country,  in  which  his  real  property  may  be  situated, 
is  as  natural  a  presumption  as  that  in  favor  of  the  law  of  the  matrimonial 
domicil.  5th.  It  cannot  be  said,  that,  because  the  title  is  conferred  by  the 
law,  as  the  consequence  of  the  marriage,  there  is  a  ground  peculiar  to  mar- 
riage for  admitting  the  presumption  of  a  tacit  agreement;  because  no' such 


\ 


contract ;  and  tbat  it  there  bad  been  no  such  contract, 
aw  of  England  (notwithstanding  the  domicil  of  the  par- 
at  the  time  of  their  marriage  was  in  France)  would  hare 
lated  the  rights  of  the  husband  and  wife,  who  were 
iciled  in  England  at  the  dissolution  of  the  marriage  by 
h*.     So  that  according  to  this  doctrine,  the  law  of  the 

mplion  is  admitted  in  respect  of  olhcT  titles  conferred  by  law  as  thp 
inence  of  marriage,  e.  g.,  the  titles  to  doniiire  and  droit  de  vidnit^. 
The  IkWB  ffhich  confer  douaire  and  le  droit  de  viduice,  are  admitted  by 
riatt  tabs  real  laws;  and  consequeatly  the;  atiacli  on  that  property 
vkick  b  lituated  in  the  country  where  they  pTevail,  and  they  do  not 
d  to  that  which  is  situated  in  another  country,  and  no  tacit  agreement 
■nmed,  in  order  to  control  their  powers.  7th.  The  law  eatahlishiog  a 
Doitj  in  immovable  property  is  not  essentially  distingnished  from  the 
if  dimaire  and  viduit^,  in  any  one  of  those  particulars  which,  in  the 
•a  tt  jnriats,  determine  the  reality  or  personality  of  laws,  and  conse- 
[j  the  ezteDt  of  their  power.  There  does  not,  therefore,  appear  to  be 
ibatantdal  reason  for  allowing  the  law  of  community  to  have  the  effect  of 
lonal  law,  end  to  attach  an  immovable  property,  in  whatever  country  it 
m  aitBated.  If  this  reasoning  be  admitted,  the  community  when  it  pre- 
iB  the  matrimonial  domicil,  will  be  confined  to  such  immovable  property 
dtnated  either  there,  or  in  a  country  in  which  a  similar  law  exists,  but 
.  not  extend  to  such  property  situated  in  a  country  where  a  similar  law 
not  exist.  In  the  preceding  obseivaiiona,  the  law  of  community  haa 
coBiidared  only  as  it  affected  immovable  property.     Its  effect  on  per- 

piDperty  is  determined  by  other  principles.  Accoiding  to  a  principle 
nnational  jurisprudence,  the  acquisition  of  movable  or  personal  property 
B  operation  of  law,  is,  as  will  be  presently  shewn,  governed  by  the  Isw 

owner's  domitul.  The  community,  if  it  prevailed  in  the  matrimonial 
i],  would  therefore  attach  on  the  movable  property  of  the  husband  nod 
in  whatever  nlace  it  was  situated."     I  Burire.  Comment,  on  Col.  and 
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actual  domicil  will  govern  as  to  all  property^  without  any 
distinction,  whether  it  is  property  acquired  antecedently,  or 
subsequently,  to  the  removal. 

§  1 7 1  a.  In  a  more  recent  case,  where  the  parties  were 
inhabitants  of  Prussia,  and  domiciled  there,  a  question  arose 
in  the  Court  of  Exchequer,  upon  the  distribution  of  an  in- 
testate's estate  under  the  administration  of  the  Court,  whe- 
ther the  wife,  being  a  distributee,  was  entitled  in  equity, 
upon  a  petition  by  her  husband  for  the  amount,  to  have  anj 
of  the  money  settled  on  her,  or  whether  the  whole  was  to  be 
paid  to  him.  It  appeared  that,  by  the  laws  of  Prussia,  the 
whole  of  the  personality  of  the  husband  and  wife  is,  during 
the  coverture,  at  the  absolute  disposal  of  the  husband;  but 
on  the  death  of  either  it  is  divided  between  the  survivor  and 
the  heirs  of  the  deceased.  The  wife  made  no  application 
to  the  Court ;  and  the  Court  ordered  the  whole  money  to  be 
paid  over  to  the  husband  ^  Here  we  see  the  Court  adopted 
the  law  of  their  actual  domicil,  to  regulate  the  rights  of  the 
parties  to  the  movable  property. 

§  172.  In  America  there  has  been  a  general  silence  m 
the  States  governed  by  the  common  law.  But  in  Louisiana, 
whose  jurisprudence  is  framed  upon  the  general  basis  of  the 
Spanish  and  French  law,  the  point  has  several  times  come 
under  judicial  decision.  The  law  of  conununity  exists  in 
that  State  ^;  and  from  the  frequency  of  removals  from  and 
to  that  State,  it  is  scarcely  possible  that  some  of  the  doc- 
trines which  have  so  much  perplexed  foreign  jurists,  should 
not  be  brought  under  review. 

§  1 73.  We  have  already  had  occasion  to  take  notice  of 
some  of  the  views  entertained  by  the  Supreme  Court  of 
Louisiana  upon  this  subject '.  It  has  been  very  properly  re- 
marked by  that  Court,  that  questions  upon  the  conflict  of 


1  Sawyer  r.  Shute,  1  Anstr.  R.  G3.  See  also  Anstruther  v.  Adair,  2 
Mylne  &  Keen,  513. 

3  Civil  Code  of  Louisiana,  (1809),  336,  art.  63 ;  New  Code,  (1825),  art 
2369—2393. 

3  Ante,  §  157,  170. 
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the  laws  of  different  States  are  the  most  embarassing  and 
difficult  of  decision  of  any  that  can  occupy  the  attention  of 
courts  of  justice  \  And  it  may  be  added,  almost  in  their 
own  language,  that  the  vast  mass  of  learning  which  the  re- 
searches of  counsel  can  furnish,  leaves  the  subject  as  much 
enveloped  in  obscurity  and  doubt,  as  it  would  be,  if  one 
were  called  upon  to  decide,  without  the  knowledge  of  what 
others  had  thouglit  and  written  upon  it^. 

§  174.  It  is  manifest,  that  the  great  body  of  foreign  ju- 
rists, who  maintain  the  universality  and  ubiquity  of  the  ope- 
ration of  the  law  of  the  matrimonial  domicil,  notwithstand- 
ing any  subsequent  change  of  domicil,  found  themselves  upon 
the  doctrine  of  a  tacit  contract,  which,  being  once  entered 
into,  is  of  legal  obligation  everywhere  ^  The  remarks  of 
the  Supreme  Court  of  Louisiana  on  this  point  have  been  al- 
ready cited;  and  certainly  they  have  a  great  tendency  to 
shake  its  foundation  \  If  the  law  of  community  be  a  real 
law,  and  not  a  personal  law,  it  would  seem  to  follow,  that 
it  ought  to  regulate  all  things  which  are  situate  within  the 
limits  of  the  country  wherein  it  is  in  force,  but  not  else- 
where*. The  most  strenuous  advocate  for  the  doctrine  of 
tacit  contract  must  admit,  that,  if  by  the  statute  of  any 
country  community  is  prohibited  as  to  property  there,  the 
law  of  the  matrimonial  domicil  ought  not  to  prevail  in  such 
country,  in  contradiction  to  its  own.  And  the  learned  Court 
above  referred  to,  have  said,  that  they  can  perceive  no  solid 
distinction  between  the  case  of  a  real  statute,  and  a  prohi- 
bitory statute,  as  to  property  situate  in  that  country  ^. 

§  176.  But  if  the  law  of  community  be  personal,  still  there 
is  strong  ground  to  contend,  that  the  personal  laws  of  one 

1  Ante,  §  157,  170. 

^  Mr.  Justice  Porter  in  delivering  the  opinion  of  the  Court  in  Sanl  v.  His 
Creditors,  17  Martin,  R.  571,  572. 
3  Ante,  §  147—170. 

-*  Saul  V.  His  Creditors,  17  Martin,  R.  599—608;   Ante,  §  157,  170. 
5  Mr.  Justice  Porter  in  Saul  v.  His  Creditors,  17  Martin,  R.  601,  602. 
^  Ibid ;      See  post,  §  449 — 154, 
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country  cannot  control  the  personal  laws  of  another  country, 
ipso  facto,  where  they  extend  to,  and  provide  for,  property 
within  the  jurisdiction  of  the  latter.  No  one  can  doubt, 
that  any  country  has  a  right  to  say,  that  contracts  tor  com* 
munity  made  in  another  country,  shall  hare  no  operation 
within  its  own  territory.  The  question,  then,  is  reduced  to 
the  mere  consideration,  whether  the  law  of  the  country  does 
directly  or  indirectly  provide  for,  or  repudiate,  the  commu- 
nity as  to  property  locally  situate  within  it^ 

§  1 76.  Upon  reasoning  to  this  effect,  after  foil  coosidCT- 
ation,  the  Supreme  Court  of  Louisiana  came  to  the  conda- 
sion,  that  the  law  of  community  must,  upon  just  prindples 
of  interpretation,  be  deemed  a  real  law,  since  it  relates  to 
things,  more  than  to  persons,  and  it  has,  in  the  language  d 
D'Aguesseau,  the  destination  of  property  to  certain  persons, 
and  its  preservation  in  view^  The  Court,  therefore,  held, 
that  where  a  married  couple  had  removed  from  Virginiay 
(their  matrimonial  domicil),  where  community  does  notexbt, 
into  Louisiana,  where  community  does  exbt,  the  acquests 
and  gains  acquired  after  their  removal,  were  to  be  govermd 
by  the  law  of  community  in  Louisiana'. 

$  177.  This  doctrine  appears  to  be  in  ftill  accordance 
with  the  laws  of  Spain.  Those  laws  apply  the  same  rule  to 
cases  of  express  contract,  and  to  cases  of  tacit  contract,  or 
customary  law.  Where  there  is  an  express  contract,  that 
governs  as  to  all  acquisitions  and  gains  before  the  removal 
Where  there  is  no  express  contract,  the  customary  law  of 


1  Saul  9.  His  Creditors,  17  Martin,  R.  573,  574 — 588;  1  Hertii  Opera, 
De  Collis  Leg.  §  47,  pp.  143,  144,  (edit.  1737);  Id.  p.  294,  (edit.  1716). 
Post.  §  449 — 454. 

2  Mr.  Justice  Porter  in  Saul  r.  His  Creditors,  1 7  Martin,  R.  593,  594, 
595,  606,  607;  D'Aguesseau,  CEuvres,  torn.  4,  PI.  54,  p.  660,  4to.  edit. 

3  The  law  of  commuuity  existed  in  Louisiana  under  the  Spanish  law,  and 
now  exists  under  the  civil  code  of  that  State.  Bruneau  r.  Bruneau*s  Heirs, 
9  Martin,  R.  217;  Code  Civil  of  Louisiana,  (1809),  336,  art.  63;  Revised 
Code,  (1825),  art.  2370;  Saul  r.  His  Creditors,  17  Martin,  R.  573;  2 
Kent,  Comm.  Lect.  28,  p.  183,  note,  3rd  edit. 
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the  matrimonial  domicil  governs  in  like  manner.  But,  in 
both  cases,  all  acquisitions  and  gains  made  after  the  removal, 
are  governed  by  the  law  of  the  actual  domicil  ^  The  pre- 
sent revised  code  of  Louisiana  adopts  a  like  rule ;  and  de- 
clares, that  a  marriage  contracted  out  of  the  State,  between 
persons  who  afterwards  come  to  live  within  the  State,  is  sub- 
ject to  the  community  of  acquests,  with  respect  to  such  pro- 
party  as  is  acquired  after  their  removal  ^ 

§  1 78.  This  Code  of  course  furnishes  the  rule  for  all  fu- 
ture cases  in  Louisiana;  but  the  discussions  in  that  State 
have  arisen  upon  antecedent  cases,  and  have  involved  a  ge- 
neral examination  of  the  whole  doctrine  upon  principle  and 
authority.  The  doctrine  which,  with  reference  tojpublic 
law,  has  been  established  in  that  State,  resolves  itself  into 
two  fundamental  propositions : — First,  Where  there  is  an  ex- 
press nuptial  contract,  that  there  shall  be  a  community  of 
acqnests  and  gains  between  the  parties,  even  though  they 
should  reside  in  countries  where  different  laws  prevail,  that 
agreement  will  be  held  obligatory  throughout,  as  a  matter 
of  contract,  in  cases  of  the  removal  of  the  parties  to  another 
State ;  with  this  restriction,  however,  which  is  applicable  to 
all  contracts,  that  it  is  not  to  cause  any  prejudice  to  the  ci- 
tizens of  the  country  to  which  they  remove,  and  that  its  ex- 
ecution is  not  incompatible  with  the  laws  of  that  country^. 
Secondly,  Where  there  is  no  such  express  nuptial  contract, 
the  law  of  the  matrimonial  domicil  is  to  prevail,  as  to  the 
antecedent  property ;  but  the  property  acquired  after  the  re- 
moval, is  to  be  governed  by  the  law  of  the  actual  domicil*. 
This  latter  proposition  has  been  laid  down,  in  terms  unu- 
sually strong,  by  the  Supreme  Court  of  that  State.  "Though 


*  Saul  V.  His  Creditors,  17  Martin,  R.  576—581,  607,  608. 
3  Code  Civil  of  Louisiana,  (1825),  art.  2370. 

^  Mr.  Justice  Derbigny  in  Murphy  v.  Murphy,  5  Martin,  R.  83;  Mr. 
Justice  Porter  in  Saul  v.  His  Creditors,  17  Martin,  R.  605,  606. 

♦  Mr.  Justice  Derbigny  in  Gale  v.  Davis,  4  Martin,  R.  645 ;  Saul  v. 
His  CrediUmf  17  Martin,  R.  605,  606;  Le  Breton  v.  Nouchet,  3  Martin, 
R.  60,73. 
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it  was  once  a  question,  (say  the  Court),  it  seems  now  to  be  a 
settled  principle,  that  when  a  married  couple  emigrate  from 
the  country  where  the  marriage  was  contracted,  into  another, 
the  laws  of  which  are  different,  the  property  which  they  ac- 
quire in  the  place  to  which  they  have  removed,  is  governed 
by  the  laws  of  that  place  ^''  Upon  these  propositions  the 
Court  have  accordingly  decided,  that,  where  a  couple  who 
were  married  in  North  Carolina  where  a  community  does 
not  exist,  had  removed  to  Louisiana  where  it  does  exist, 
the  property  acquired  after  the  removal  was  to  be  held  in 
community  ^  And  in  another  case,  where  the  marriage  was 
in  Cuba,  and  there  was  a  special  contract  that  there  should 
be  a  QBmmunity  according  to  the  custom  of  Paris,  in  what- 
ever country  the  parties  might  reside;  and  the  parties  re- 
moved to  South  Carolina,  where  no  community  exists,  the 
contract  was  held  to  govern  the  property  acquired  in  the 
latter  State \  The  same  doctrine  has  been  maintained  m 
New  York,  in  the  case  of  a  marriage  between  Fr^ich  sub- 
jects, under  a  similar  stipulation  of  community,  and  of  mutual 
donation  in  case  of  survivorship  of  either  of  the  parties^ 

§  179.  An  instance  illustrative  of  the  exception  in  cases 
of  express  contract,  may  be  drawn  from  other  decisicHis  m 
Louisiana.  Upon  a  marriage  celebrated  in  that  State,  the 
parties  stipulated,  that  the  rights  of  the  parties  should  be 
governed  by  the  custom  of  Paris.  The  question  was,  whe- 
ther the  parties,  residing  in  the  country,  were  competent  to 
enter  into  a  nuptial  contract  stipulating,  that  the  effects  of 
it  on  their  property  should  be  governed  by  a  foreign  law. 
The  Court  held,  that  they  had  no  such  competency,  and 
that  the  contract  was  void  *. 


1  Mr.  Justice  Derbigny  in  Gale  r.  Davis's  Heirs,  4  Martin,  R.  G45, 649. 

«  Id.  645. 

3  Id.  83 ;  Mr.  Justice  Porter  in  Saul  v.  His  Creditors,  1 7  Martin,  R. 
605;   Mr.  Justice  Derbigny  in  Bourcier  v,  Lanusse,  3  Martin,  R.  581,683. 

*  De  Couche  v.  Savatier,  3  John.  Ch.  R.  190,  211. 

^  Mr.  Justice  Derbigny  in  Bourcier  v.  Lanusse,  3  Martin,  R.  581.  See 
Code  Civil  of  France,  art.  1390. 
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of  her  parents  or  guardian,  and  they  went  together 
fatchez,  in  Mississippi,  and  were  there  married,  and 
after  returned  to  New  Orleans,  the  place  of  their  ori- 
[  domicil.  The  wife  afterwards  died,  while  they  were 
^  in  Louisiana ;  and  after  her  death,  her  mother  de- 
led her  property,  as  it  would  descend  by  the  Louisiana 
The  Court  sustained  the  demand'.  From  the  elabo- 
ofHiiion  delivered  for  the  Court  by  Mr.  Justice  Der- 
f,  the  following  extract  is  made,  as  highly  interesting: 
th  respect  (say  the  Court)  to  the  law  of  nations,  the 
aple  recognised  by  most  writers  may  be  reduced  to 

that  although  no  power  is  bound  to  give  effect,  within 
irn  territory,  to  the  laws  of  a  foreign  country;  yet  by 
xmrtesy  of  nations,  and  from  a  consideration  of  the  in- 
eniences  which  would  be  the  result  of  a  contrary  con- 
,  foreign  laws  are  permitted  to  regulate  contracts  made 
reign  countries.  But,  in  order  that  they  may  have  such 
t,  it  must  first  be  ascertained,  that  the  parties  really  in- 
ed  to  be  governed  by  those  laws,  and  had  not  some 
r  country  in  contemplation  at  the  time  of  the  contract. 

being  previously  recognised,  the  government,  within 
loiinds  of  which  such  foreign  laws  claim  admission,  has 
to  consider,  whether  the  enforcing  of  these  laws  will  cause 
rejudice  to  its  rights,  or  to  the  rights  of  its  citizens. 
18L  "Let  us  take  the  first  exception,  and  apply  it  to 
case.     Did  the  parties  really  intend  to  be  governed  by 
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alone^  there  could  be  no  hesitation  in  saying,  that  they  went 
to  Natchez  for  the  purpose  only  of  contracting  marriage, 
and  intended  to  come  back  as  soon  as  it  could  conveniently 
be  done.  Their  refnaining  at  Natchez  only  a  few  weeks, 
and  that  in  a  tavern,  their  return  to  New  Orleans  not  long 
after,  and  the  continuation  of  their  residence  there  until  the 
death  of  the  wife,  would  amount  to  an  irresistible  proof,  that 
they  had  this  country  in  contemplation  at  the  time  of  con- 
tracting their  marriage.  But  it  is  alleged,  that  however  evi- 
dent their  intention  may  appear  from  these  facts,  the  aj^^d- 
lant  had  really  taken  the  resolution  to  settle  at  Natchei. 
Evidence  has  been  furnished  of  his  declarations  to  that  pur- 
pose, both  before  his  departure,  and  after  his  arrival  in  the 
Mississippi  Territory.  One  of  his  brothers  has  sworn,  that 
previously  to  his  leaving  New  Orleans,  he  told  him  and  his 
other  brothers,  that  he  intended  to  stay  at  Natchez.  Other 
persons  have  deposed,  that  letters,  expressive  of  the  deter- 
mination of  the  appellant  to  remain  there,  were  by  them  re- 
ceived from  him,  shortly  after  their  dates.  Without  ques- 
tioning the  propriety  of  the  admission  of  such  testimony, 
the  Court  is  satisfied,  that  it  is  insufficient  to  counterbsr 
lance  the  weight  of  the  facts  which  disclose  the  real  inten- 
tion of  the  parties. 

§  182.  ''But,  should  their  intention  still  remain  a  subject 
of  doubt,  we  have  next  to  consider,  whether,  by  permitting 
the  laws  of  the  Mississippi  Territory  to  regulate  this  case, 
this  government  would  not  injure  its  own  rights,  or  the 
rights  of  its  citizens.  For  a  foreign  law  having  no  other 
force  than  that  which  it  derives  ftom  the  consent  of  the  go- 
vernment, within  the  bounds  of  which  it  claims  to  be  admit- 
ted, that  government  must  be  supposed  to  retain  the  faculty 
of  refusing  such  admission,  whenever  the  foreign  law  inter- 
feres with  its  own  regulations.  A  party  to  this  marriage 
was  one  of  those  individuals  over  whom  our  laws  watch 
with  particular  care,  and  whom  they  have  subjected  to  cer- 
tain incapacities,  for  their  own  safety.  She  was  a  minor. 
.  Has  she,  by  fleeing  to  another  country,  removed  those  inca- 
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pacities?  Her  mother  is  a  citizen  of  this  State;  she  herself 
was  a  girl  of  thirteen  years,  who  had  no  other  domicil  than 
that  of  her  mother.  Did  she  not  remain,  notwithstanding 
her  flight  to  Natchez,  mider  the  authority  of  this  govern- 
ment? Did  not  the  protection  of  this  government  follow 
her  wherever  she  went?  If  so,  this  government  cannot, 
without  surrendering  its  rights,  recognise  the  empire  of  laws, 
the  effisct  of  which  would  be,  to  render  that  protection  in- 
efficacious. But  the  laws  of  the  Mississippi  Territory,  as 
stated  by  the  parties,  do  not  only  interfere  with  our  rights, 
hut  are  at  war  with  our  regulations.  By  our  laws,  a  minor 
wjio  marries,  cannot  give  away  any  part  of  his  property, 
without  the  authorization  of  those  whose  consent  is  neces- 
sary for  the  validity  of  the  marriage.  By  the  laws  of  the 
Mississippi  Territory,  all  the  personal  estate  of  the  wife 
(that  would  embrace,  in  this  case,  everything  which  she 
had)  is  the  property  of  the  husband.  Again ;  according  to 
oar  laws,  we  cannot  give  away  more  than  a  certain  portion 
rf  our  property,  when  we  have  forced  heirs.  But  what  our 
laws  thus  forbid,  is  permitted  in  the  Mississippi  Territory. 
And  shall  our  citizens  be  deprived  of  their  legitimate  rights, 
by  the  laws  of  another  government,  upon  our  own  soil? 
Shall  the  mother  of  Alexandrine  Dussuau  lose  the  inherit- 
ance of  her  deceased  child,  secured  to  her  by  our  laws ;  be- 
cause her  daughter  married  at  Natchez?  Shall  our  own 
laws  be  reduced  to  silence  within  our  own  precincts,  by  the 
superior  force  of  other  laws?  If  such  doctrine  were  main- 
tainable, it  would  be  unnecessary  for  us  to  legislate.  In 
vain  should  we  endeavor  to  secure  the  persons  and  the  pro- 
perty of  our  citizens.  Nothing  would  be  more  easy  than 
to  render  our  precautions  useless,  and  our  laws  a  dead  let- 
ter. But  the  municipal  law  of  the  Mississippi  Territory, 
which  is  relied  upon  by  the  appellant,  is  not  the  law  which 
would  govern  this  case,  even  there.  The  law  of  nations  is 
law  at  Natchez,  as  well  as  at  New  Orleans.  According  to 
the  principles  of  that  law,  '  Personal  incapacities,  communi- 
cated by  the  laws  of  any  particular  place,  accompany  the 
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person  wherever  he  goes.  Thus,  he  who  is  excused  the 
consequences  of  contracts  for  want  of  age  in  his  country, 
cannot  make  binding  contracts  in  another.'  Therefore,  even 
if  this  case  were  pending  before  a  tribunal  of  the  Mississippi 
Territory,  it  is  to  be  supposed  that  they  would  recognise 
the  incapacity  under  which  Alexandrine  Dussuau  was  la- 
bouring when  she  contracted  marriage,  and  decide,  that 
such  marriage  could  not  have  the  effect  of  giving  to  her  hus- 
band what  she  was  forbidden  to  give.  If  that  be  sound 
doctrine  in  any  case,  how  much  more  so  must  it  be  in  one 
of  this  nature ;  where  the  minor,  almost  a  child,  has,  in  all 
probability,  been  seduced  into  an  escape  from  her  mother's 
dwelling,  and  removed  in  haste  out  of  her  reach?  We 
cannot,  here,  hesitate  to  believe,  that  the  Courts  of  our 
neighbouring  Territory,  far  from  lending  their  assistance  to 
this  infraction  of  our  laws,  would  have  enforced  them  with 
becoming  severity.  For,  if  when  an  appeal  is  made  to 
those  general  principles  of  natural  justice,  by  which  nations 
have  tacitly  agreed  to  govern  themselves  in  their  intercourse 
vnth  each  other,  while  nations  entirely  foreign  to  one  an- 
other, feel  bound  to  observe  them,  how  much  more  sacred 
must  they  be  between  governments  who,  though  indeprad- 
ent  of  each  other  in  matters  of  internal  regulation,  are 
associated  for  the  purposes  of  common  defence  and  com- 
mon advantage,  and  are  members  of  the  same  great  body 

politic^?" 

§  183.    In  general,   the   doctrines   thus   maintained  in 

Louisiana,  will,  most  probably,  form  the  basis  of  the  Ame- 
rican jurisprudence  on  this  subject  They  have  much  to 
commend  them  in  their  intrinsic  convenience  and  certainty, 
as  well  as  in  their  equity  ;  and  they  seem  best  to  harmonise 
with  the  known  principles  of  the  common  law  in  other  cases. 
In  concluding  this  topic,  the  following  propositions  may  be 
laid  down,  as  those  which,  although  not  universally  estab- 


1  Mr.  Justice  Derbigny  in  Le  Breton  v.  Nouchet,  3  Martin,  R.  60,  66, 
71. 


ssj  unaer  tne  circumstances,  it  sianas  pronioiiea  oy  tne 
of  the  country,  where  it  is  sought  to  be  enforced.  It 
act  directly  on  morable  property  everywhere.     But 

>  immovable  property  in  a  foreign  territory,  it  will,  at 

i,  confer  only  a  right  of  action,  to  be  enforced  according 

le  jurisprudence  ret  3itce\ 

185.  (2.)  Where  such  an  express  contract  applies  in 
»  cee  intent  only  to  present  property,  and  there  is  a 
ige  of  doraicil,  the  law  of  the  actual  domicil  will  govern 
rights  of  the  parties  as  to  all  future  acquisitions  '. 

186.  (3.)  Where  there  is  no  express  contract,  the  law 
le  matrimonial  domicil  will  govern,  as  to  all  the  rights 
le  parties  to  their  present  property  in  that  place,  and  as 
II  personal  property  everywhere,  upon  the  principle  that 
ablea  hare  no  titus,  or  rather,  that  they  accompany  the 
cm  ererywheie  *.  As  to  immovable  property,  the  law  rei 
win  prevail*, 

187.  (4.)  Where  there  is  no  change  of  domicil,  the 
3  rule  will  apply  to  future  acquisitions,  as  to  present 
wrty.  (5.)  But  where  there  is  a  change  of  domicil,  the 
of  tiie  actual  domicil,  and  not  of  the  matrimonial  do- 
1,  will  govern  as  to  all  future  acquisitions  of  movable 
lerty;  and,  as  to  all  immovable  property,  the  law  rei 
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§  188.  (6.)  And  here  also,  as  in  cases  of  express  contract, 
the  exception  is  to  be  understood,  that  the  law  of  the  place 
where  the  rights  are  sought  to  be  enforced,  do  not  prohibit 

this  subject,  has  remarked : — ''According  to  the  general  doctrine  of  juristic 
the  property  of  the  husband  and  wife,  whether  it  be  acquired  before  or  after  . 
the  change  of  domicil,  continues  subject  to  the  law  of  commuoity,  notwith- 
standing they  have  removed  to  another  domicil,  where  that  law  does  not 
exist.  The  change  of  the  domicil  neither  divests  them  of  any  right  which  they 
had  acquired  under  the  law  o,  their  matrimonial  domicil,  nor  confers  on  tkem 
any  right  which  they  could  not  acquire  under  that  law.  If  the  law  of  commii- 
nity  existed  in  their  matrimonial  domicil,  they  will  not  cease  to  be  In  comnni- 
nity,  although  they  should  have  acquired  another  domicil  in  a  country  where 
no  law  of  community  was  established ;  and,  on  the  other  hand,  if  there  was 
no  law  of  community  in  their  matrimonial  domicil,  they  will  not  become  iob- 
ject  to  the  law  of  community,  because  they  have  taken  up  their  domidl  m  a 
country  where  that  law  does  exist.  The  concurrence  of  jurists  in  this  doc- 
trine is  so  general,  that  there  are  few  who  have  dissented  from  it.  This  doc- 
trine seems  to  result  as  a  necessary  and  legitimate  conclusion  from  the  theory, 
that  the  community  exists  by  force  of  the  tacit  agreement  of  the  parties,  and 
which  is  considered  of  the  same  weight  as  if  it  had  been  an  express  sgree- 
ment ;  because,  if  the  rights  of  the  parties,  either  in  their  present  property, 
or  in  their  future  acquisitions,  had  been  conferred  by  an  agreement,  they  could 
not  be  varied  by  a  change  of  domicil.  But  if  this  theory  be  rejected,  and 
the  law  of  community  has  no  greater  operation  than  any  other  real  law,  it  cm 
never  be  necessary  to  consider  the  effect  of  a  change  of  domicil  on  the  inter- 
ests of  the  husband  and  wife  on  their  real  property,  because  those  interests 
in  their  present  property,  as  well  as  in  their  future  acquisitions,  are  dete^ 
mined  by  the  lex  loci  rei  sitse.  The  application  of  this  doctrine  to  the  interests 
acquired  by  the  husband  and  wife  in  the  personal  property  of  each  other,  under 
the  law  of  their  matrimonial  domicil,  so  far  as  it  regards  property  acquired 
before  their  removal  from  their  matrimonial  domicil,  might,  it  seems,  he  main- 
tained without  the  aid  of  this  theory.  The  matrimonial  domicil  of  the  par- 
ties may  be  supposed  to  be  in  a  country  where,  as  in  England,  the  marriage 
is  an  absolute  gift  to  the  husband  of  the  wife*8  whole  personal  estate;  ^ 
subsequent  domicil  may  be  in  a  country  where,  as  in  British  Guiana,  the 
wife,  by  virtue  of  the  communio  bonorum,  retains  an  interest  in  her  own,  and 
acquires  an  interest  in  her  husband*s,  personal  property ;  or  the  matrimonial 
domicil  may  have  been  in  British  Guiana,  and  the  subsequently  acquired  do- 
micil in  England.  In  the  one  case,  the  whole  personal  estate  of  the  wife  has 
become  vested  in  the  husband  ;  the  wife  brings  no  personal  property  of  her 
own  into  British  Guiana,  on  which  the  law  of  community  can  attach.  In  the 
other  case,  the  wife  arrives  in  England,  not  only  retaining  an  interest  in  her 
own,  but  having  acquired  an  interest  in  the  property  of  her  husband.  The 
law  of  the  matrimonial  domicil  has,  in  this  case,  already  made  a  disposition  of 
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lished  or  recognised  in  America^  have  much  of  domestic  au- 
thority for  their  support^  and  have  none  in  opposition  to  them. 

§  184.  (1.)  Where  there  is  a  marriage  between  parties 
in  a  foreign  country^  and  an  express  contract  respecting 
their  rights  and  property,  present  and  future,  that,  as  a 
matter  of  contract,  will  be  held  equally  valid  everywhere, 
unless,  under  the  circumstances,  it  stands  prohibited  by  the 
laws  of  the  country,  where  it  is  sought  to  be  enforced.  It 
will  act  directly  on  movable  property  everywhere.  But 
as  to  immovable  property  in  a  foreign  territory,  it  will,  at 
most,  confer  only  a  right  of  action,  to  be  enforced  according 
to  the  jurisprudence  rd  sitce^. 

§  185.  (2.)  Where  such  an  express  contract  applies  in 
terms  or  intent  only  to  present  property,  and  there  is  a 
dumge  of  domicil,  the  law  of  the  actual  domicil  will  govern 
the  rights  of  the  parties  as  to  all  future  acquisitions  ^ 

§  186.  (3.)  Where  there  is  no  express  contract,  the  law 
of  the  matrimonial  domicil  will  govern,  as  to  all  the  rights 
of  the  parties  to  their  present  property  in  that  place,  and  as 
to  all  personal  property  everywhere,  upon  the  principle  that 
movables  have  no  situs,  or  rather,  that  they  accompany  the 
person  everywhere '.  As  to  immovable  property,  the  law  rei 
sUieynW  prevail*. 

§  187.  (4.)  Where  there  is  no  change  of  domicil,  the 
same  rule  will  apply  to  future  acquisitions,  as  to  present 
property.  (5.)  But  where  there  is  a  change  of  domicil,  the 
law  of  the  actual  domicil,  and  not  of  the  matrimonial  do- 
micil, will  govern  as  to  all  future  acquisitions  of  movable 
property;   and,  as  to  all  immovable  property,  the  law  ret 

1  See  Henry  on  Foreign  Law,  48,  49;  Id.  95;  Ante,  %  143. 

«  Ante,  §  171,  §  171  a. 

s  See  Stein's  Case,  1  Rose,  Bank.  Cases,  App.  481 ;  Selkrig  v.  Davies,  2 
Bose,  Bank.  Cas.  99;  S.  C.  2  Dow,  230,  250;  1  Burge,  Comm.  on  Col. 
and  For.  Law,  Part  1,  ch.  7,  §  8.  P-  619. 

♦  See  Henry  on  Foreign  Law,  48,  49;  1  Burge,  Comm.  on  Col,  and  For. 
Law,  Part  1,  ch.  7,  §  8,  pp.  618,  619. 

*  2  Ante,  $  157,  158. — Mr.  Burge,  adverting  to  the  different  opinions  on 
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§  1 89.  (7 .)  Although^  in  a  general  sense^  the  law  of  the 
matrimonial  domicil  is  to  govern  in  relation  to  the  incidents 
and  effects  of  marriage  ;  yet  this  doctrine  must  be  received 
with  many  qualifications  and  exceptions.  No  other  nation 
will  recognise  such  incidents  or  effects^  when  they  are  incom- 
patible with  its  own  policy,  or  injurious  to  its  own  interests. 
A  marriage  in  France  or  Prussia  may  be  dissolved  for  in- 
compatibility of  temper ;  but  no  divorce  would  be  granted 
from  such  a  marriage,  for  such  a  cause,  in  England,  Scot- 
land, or  America  K  ^^  If  (said  a  learned  Scottish  judge,  in 
a  passage  already  cited)  a  man  in  this  country  were  to  con- 
fine his  wife  in  an  iron  cage,  or  beat  her  with  a  rod  of  the 
thickness  of  the  judge's  finger,  would  it  be  any  justification 
in  any  court  to  allege,  that  these  were  powers  which  the 
law  of  England  conferred  on  a  husband,  and  that  he  was 
entitled  to  exercise  them,  because  his  marriage  had  been 
celebrated  in  that  country  ^  ? "  And  he  added,  with  great 
emphasis:  ''Marriage  is  a  contract  sui  generis;  and  the 
rights,  duties,  and  obligations,  which  arise  out  of  it,  are  mat- 
ters of  so  much  importance  to  the  well-being  of  the  state, 
that  they  are  regulated,  not  by  the  private  contract,  but  by 
the  public  laws  of  the  state,  which  are  imperative  upon  all 
who  are  domiciled  within  its  territory  ^" 

§  190.  (8.)  The  doctrine  of  tacit  contract  to  regulate  the 
rights  and  duties  of  matrimony,  in  cases  where  there  is  no 
express  contract,  according  to  the  law  of  the  place  where 
the  marriage  has  been  celebrated,  is  questionable  in  itself; 
and,  even  if  admitted,  must  be  liable  to  many  qualifications 
and  restrictions  ^.  We  have  seen,  that  it  has  been  much 
doubted  in  Louisiana  ^;  and  the  Scottish  Courts  have  utterly 
refused  (as  we  shall  fully  see  hereafter)  to  allow  the  doc- 


1  Fergusson  on  Marr.  and  Div.  398. 

^  Per  Lord  Robertson.     See  Fergusson  on  Marr.  and  Divorce,  399;  Id. 
361. 

3  Id.  361,  399. 

*  Ante,  §  147—170. 

«  Saul  V.  His  Creditors,  17  Martin,  R.  598 — 607;  Ante,  §  157. 
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trine  of  such  a  tacit  contract  to  regulate  the  right  of  di- 


vorce V 


§  191*  But  a  question  may  sometimes  occur^  what  is  to 
be  deemed  in  the  proper  sense  of  the  rule  the  true  matrimo- 
nial domicil  ?  Is  it  the  place  where  the  actual  marriage  is 
celebrated?  Or  that  where  the  contract  of  marriage  is 
entered  into  ?  Or  that  where  the  parties  are  domiciled^  if 
the  marriage  is  celebrated  elsewhere  ?  Or^  if  the  husband 
or  wife  have  different  domicils^  whose  is  to  be  rgearded  ? 
These  and  many  other  perplexing  inquiries  may  be  raised ; 
and  foreign  jurists  have  not  passed  them  over  without  ex- 
amination *. 

§  192.  Where  the  place  of  domicil  of  both  the  parties  is 
the  same  with  that  of  the  contract  and  the  celebration  of  the 
marriage,  no  difficulty  can  arise.  The  place  of  celebration 
is  clearly  then  the  matrimonial  domicil.  But^  let  us  suppose^ 
that  neither  of  the  parties  has  a  domicil  in  the  place  where 
the  marriage  is  celebrated ;  but  it  is  a  marriage  in  transitu, 
or  during  a  temporary  residence^  or  on  a  journey  made  for 
that  sole  purpose^  animo  revertendi;  what  is  then  to  be 
deemed  the  matrimonial  domicil  ? 

§  193.  The  principle  maintained  by  foreign  jurists,  in 
such  cases,  is,  that  with  reference  to  personal  rights  and 
rights  of  property,  the  actual  or  intended  domicil  of  the  par- 
ties is  to  be  deemed  the  true  matrimonial  domicil ;  or,  to  ex- 
press the  doctrine  in  a  still  more  general  form,  they  hold, 
that  the  law  of  the  place,  where  a(f  the  time  of  marriage  the 
parties  intend  to  fix  their  domicil,  is  to  govern  all  the  rights 
resulting  from  the  marriage.  Hence,  they  would  answer 
the  question  proposed,  by  stating,  that  in  such  a  case  the 
law  of  the  actual  domicil  of  the  parties  is  to  govern,  and  not 
the  place  of  the  marriage  in  transitu  \ 


1  Fergusson  on  Mar.  and  Divorce  358—363;  Id.  382,  393 — 422. 

s  See  OD  this  subject,  1  Burge,  Comm.  on  Col.  and  For.  Law,  Pc.  1,  ch, 
6,  §2,  pp.  244—261. 

'  2  Boallenois,  Observ.  36,  p.  260;  Pothier  Trait^  de  la  Coromunaut^, 
art.  Prelim,  o.  14 — 16;  Yoet,  De  Statut.  §  9,  cb.  2,  S  ^>  6,  p.  264,  (edit. 
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$  1 94.  But^  suppose  a  man  domiciled  in  Massachusetts, 
should  marry  a  lady  domiciled  in  Louisiana,  what  is  then 
to  be  deemed  the  matrimonial  domicil?  Foreign  jurists 
would  answer,  that  it  is  the  domicil  of  the  husband,  if  the 
intention  of  the  parties  is  to  fix  their  residence  there ;  and 
of  the  wife,  if  the  intention  is  to  fix  their  residence  there ; 
and  if  the  residence  is  intended  to  be  in  some  other  place, 
as  in  New  York,  then  the  matrimonial  domicil  would  be  in 
New  York.  Rodenburg  lays  down  the  doctrine  in  explicit 
terms ;  and  gives  as  a  reason,  that  the  marriage  is  presumed 
to  be  contracted  according  to  the  laws  of  the  place  where 
they  intend  to  fix  their  domicil.  Quia  per  destinationem  m 
locis  ilUs  domicilii  matrimonium  contr actum  esse  imteUigiturK 
Boullenois  states  the  same  doctrine ;  and  says : — that  ordi- 
narily, where  the  domicil  of  the  husband  and  that  of  the 
wife  are  not  the  same,  the  law  of  the  husband's  domicil  ii 
to  prevail,  unless  he  means  to  establish  himself  in  that  of 
his  wife^  Dumoulin  is  equally  expressive.  Hine  infertur 
(says  he)  ad  questionem  quotidianam  de  contractu  dotis  d 
matrimonii,  qui  censetur  fieri  non  in  loco,  in  quo  eontrahitmr, 
sed  in  loco  domicilii  viri;  et  intelUgitur,  non  de  domieiUo 
originis,  sed  de  domicilio  habitationis  ipsius  viri,  de  quo  nemo 
dubitat,  sed  omnes  consentiuntK  This  appears  also  to  be 
the  opinion  of  Mascardus,  Bartholus,  Bouhier,  Poihieri 
Merlin,  and  other  distinguished  jurists  \ 

1715);  Id.  pp.  319,  320,  (edit.  1661);  1  Barge,  Comm.  on  Col.  ind  For. 
Law,  Pt.  1,  ch.  6,  §  2,  pp.  244 — ^261. 

^  Rodenburg,  tit.  2,  ch.  5,  §  15;  2  Boullenois,  App.  p.  47;  1  BooUenoi^ 
11,  682,  683;  Id.  Observ.  29,  p.  802;  Voet,  De  Stotut.  §  9,  ch.  2,  §  5,  p. 
264,  (edit.  1716);  Id.  pp.  319,  320,  (edit  1661);  Le  Brun,  Traiti  de  la 
Communaut^,  Liv.  1,  ch.  2,  §  42 — 48. 

3  1  Boullenois,  Observ.  29,  p.  802;  2  Boullenois,  Obsery.  37,  pp.  S59i 
260,  265;  Voet,  De  Statut.  §  9,  ch.  2,  §  5,  6,  pp.  264,  265,  (edit.  1715); 
Id.  pp.  319,  320,  (edit.  1661). 

3  Molinaei,  Comment,  ad  Cod.  lib.  1,  tit.  1,  1.  1,  Condus.  de  Stitat 
Molin.  Opera,  tom.  3,  p.  555;  2  Boullenois,  Observ.  37,  p.  261. 

^  2  Boullenois,  Observ.  37,  pp.  260 — 265 ;  Pothier,  Traits  de  la  Com- 
munaut^i  art.  Prelim,  n,  14-*16;   Bouhier,  Coat,  de  Bonrg.  cL22|§ 
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§  195.  Cojas  affinns  ihe  same  doctrine.  Sed  ex  eo  cot^ 
traetu  nmUer  migravit  in  aUum  locum,  id  est,  talis  est  eofh- 
tradus,  utexeo  muBer  statim  migret  in  aUum  locum.  Ergo 
mm  is  locus  spectaiur,  sed  ilk,  in  quern  sit  miotic.  Hoc 
ratumc,  muUer  non  agit  ubi  matrimonium  contraxit;  sed  ubi 
ex  malrimomo  migramt,  dwertit,  out  aget^.  And  in  so 
doing,  he  does  no  more  than  affirm  the  yery  doctrine  of 
die  Piindects.  Exigere  dotem  muUer  debet  illic,  ubi  maritus 
donudlimn  habuit,  non  ubi  insirumentum  dotale  conscriptum 
est;  nee  emm  id  genus  contractus  est,  ut  eum  locum  spectari 
eporteat,  in  quo  instrumentum  dotis  factum  est,  quam  eum,  in 
esgns  domidUum  et  ipsa  mulier  per  canditionem  matrimonii 
erat  rediiuraK 

§  196.  Huberus  holds  rery  decisive  language  on  the 
same  subject.  ^  But  (says  he)  the  place  where  a  contract 
is  made,  is  not  so  exactly  to  be  looked  at ;  but  that  if  the 
parties  have  in  contracting  had  reference  to  another  place, 
that  is  rather  to  be  regarded ;  CotUraxisse  unusquisque  in 
eo  loeo  wnteOigitur,  in  quo,  ut  soheret,  se  obligavitK  There- 
fbre,  die  place  of  the  marriage  contract  is  not  so  much  to 
be  deemed  the  place  where  the  nuptial  contract  is  made^  as 
that  in  which  the  parties,  contracting  matrimony,  intend 
to  Uyc.  Thus  it  daily  happens,  that  men  in  Friezeland, 
natives  or  sojourners,  marry  wives  in  Holland,  whom  they 
immediately  bring  into  Friezeland.  If  this  be  their  inten- 
tion at  the  time  of  the  contract,  there  is  no  community  of 
property,  although  the  marriage  contract  is  silent  accord- 
ing to  the  law  of  Holland ;  but  the  law  of  Friezeland  in 


18 — ^28;  Merlin,  Repert.  Autoris.  Maritale,  §  10,  art.  5,  p.  244;  Id.  Com- 
Btinwnt^  de  Biens,  $  1,  p.  Ill;  1  Burge,  Comm.  on  Col.  and  For.  Law, 
Pt.  1,  di.  6,  §  2,  p.  341—261. 

1  Cigai^  ad  Legem,  Exigwe  dotem,  Dig.  Lib.  5,  tit.  1,  L  65,  Cujacii 
Open,  torn.  7,  p.  164,  (edit.  1758).  See  also  Ford's  Curators  v.  Ford, 
14  Martin,  R.  577;  Le  Bran,  Trait6  de  la  Communaat6,  Liv.  1,  ch.  2,  §  41 ; 
Post,  i  198. 

>  Dig.  Lib.  5,  tiU  1,  §  65;  Pothier,  Pand.  Lib.  5,  tit.  1,  n.  38. 

s  Dig.  Lib.  44,  tit  7, 1.  21 ;  Pothier,  Pand.  Lib.  44,  tit.  7,  n.  21. 
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das  case,  is  tlie  hw  of  the  pbce  of  a  ootatnct'.  Pramde 
ei  loots  wudriaunm  amiraeii  jhw  iam  mm  esf,  ubi  eaiUraetm 
mmpiiaDM  imims  est,  qmam  im  qmo  comlrakemtes  mairimamum 
exercere  tolutnmi;  mi  amm  die  ut,  homumei  m  Prima  umS> 
genoM  ma  imeoka,  dmeere  uzarm  im  HoUamdia,  qma$  imde 
stdim  im  Frimam  dedmemmi;  idqme  u  im  quo  eomtractu  imeumds 
propasiimwi  habeami,  mtm  oriimr  comimutmio  bomonan,  ^si  pacta 
doiaCa  sileami,  seaauUum  jms  UoUamdut,  Med  jma  Frinm  ii 
hoe  catm  est  loco  comtradmtK 

§  197.  Le  Bnin  has  discussed  the  questioii  at  consider- 
abk  length,  and  has  arriTed  at  the  same  condnaion.  And 
he  pots  the  case  of  a  person  domidled  in  Normandy  wbere 
the  law  of  conminnity  does  not  exist,  who  marries  in  Parii^ 
without  any  contract,  where  the  law  of  community  does 
exist ;  and  he  holds,  that,  if  he  has  not  changed  his  domidi, 
but  returns  immediately  to  Normandy,  the  law  of  Normandy 
will  gorem,  and  no  community  of  property  will  exist  be* 
tween  himself  and  his  wife^ 

§  198.  The  same  doctrine  has  been  repeatedly  acted  on 
by  the  Supreme  Court  of  Louisiana.  In  one  case  of  a 
runaway  marriage,  (already  alluded  to),  in  another  State  by 
parties  domiciled  in  Louisiana,  who  immediately  afterwards 
returned,  the  Court  held,  as  we  have  seen,  that  the  law  d 
Louisiana  governed  the  marriage  rights  and  property^,  h 
another  case,  where  the  parties  were  married  in  one  State^ 
intending  immediately  to  remove  into  another,  which  inten- 
tion was  consummated,  the  Court  held,  that  the  marriage 
rights  and  property  were  governed  by  the  law  of  the  place 
of  the  intended  residence.  On  this  last  occasion,  the  Court 
said : — ''  We  think  that  it  may  be  safely  laid  down  as  a 
principle,  that  the  matrimonial  rights  of  a  wife,  who  marries 


1  Hubenis,  lib.  1»  tit.  3,  §  10;  S.  P.  Fergusson  on  Mar.  and  Divorce, 
174;  Voet,  De  Statut.  §  9,  ch.  2,  §  5,  6,  pp.  264,  265,  (edit.  1715);  M. 
pp.  819,  320,  (edit.  1661). 

3  Hubenis,  lib.  1,  tit.  3,  $  10. 

9  Le  Brun,  Trait6  de  la  CommunautI,  liv.  1,  ch,  2,  §  46— 5 1,  55. 

«  Le  Breton  v.  Nouchet,  3  Martin,  R.  60;  Ante,  §  78,  180. 
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with  the  intention  of  an  instant  removal  for  residence  into* 
another  State,  are  to  be  r^^Iated  by  the  laws  of  her  in- 
tended domicile  when  no  marriage  contract  is  made,  or  one 
without  any  provision  in  this  respect  ^^  In  the  same  case, 
the  Court  also  recognised  the  general  rule,  that  where  the 
husband  and  wife  have  different  domicils,  the  law  of  that  of 
the  husband  is  to  prevail ;  because  the  wife  is  presumed  to 
follow  her  husband's  domicil  \ 

§  1 99.  Under  these  circumstances,  where  there  is  such  a 
general  consent  of  foreign  jurists  to  the  doctrine  thus  re- 
eognised  in  America,  it  is  not,  perhaps,  too  much  to  affirm, 
that  a  contrary  doctrine  will  scarcely  hereafter  be  esta- 
blished; for  in  England,  as  well  as  in  America,  in  Ae  inter- 
pretation of  other  contracts,  the  law  of  the  place  where 
they  are  to  be  performed,  has  been  held  to  govern  ^ 
Treated,  therefore,  as  a  matter  of  tacit  matrimonial  con- 
tract, (if  it  can  be  so  treated),  there  is  the  rule  of  analogy 
to  govern  it.  And  treated  as  a  matter  to  be  governed  by 
the  municipal  law,  to  which  the  parties  were,  or  meant  to 
be,  subjected  by  their  future  domicil,  the  doctrine  seems 
equally  capable  of  a  solid  vindication^. 


1  Ford's  Carators  v.  Ford,  14  Martin,  R.  574,  578. 

« Id-  577. 

s  Robinson  v.  Bland,  2  Burr.  R.  1077;  Lannsse  v.  Barker,  3  Wheaton, 
R.  101;  4  Cowen,  R.  513,  n.;  2  Kent,  Comm.  Lect.  39,  p.  459,  (3rd 
edic);  Fergnsson  on  Mar.  and  Divorce,  341,  342,  395,  396,  416. 

^  See  Fergnsson  on  Mar.  and  Divorce,  839 — 346. 
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§  200.  Having  thus  considered  the  operation  of  mar- 
riage upon  the  personal  capacity  and  the  property  of  the 
parties,  in  the  place  of  its  celehration^  and  in  fordgn  ooan- 
tries,  we  next  come  to  the  consideration  of  the  important 
suhject  of  divorce'.  Marriage  is  not  treated  as  a  mere 
contract  between  the  parties,  subject,  as  to  its  continuance, 
dissolution,  and  effects,  to  their  mere  pleasure  and  inten- 
tions; but  it  is  treated  as  a  civil  institution,  tho  most 
interesting  and  important  in  its  nature  of  any  in  sodety. 
Upon  it  the  sound  morals,  the  domestic  aflfectiona,  and  the 
delicate  relations  and  duties  of  parents  and  of  children, 
essentially  depend.  On  this  account,  it  has,  in  many  na- 
tions, the  sanction  and  solemnity  of  religious  obligation 
superadded  to  it^  And  it  may  be  truly  said,  that  CSirist- 
ianity,  by  giving  to  it  a  more  affecting  and  sublime  morality, 
has  conferred  upon  mankind  new  blessings ;  and  has  elevar 
ted  woman  to  the  rank  and  dignity  of  an  equal,  instead 
of  being  a  humble  companion,  or  a  devoted  slave  of  ha 
husband. 

$  201.  It  is  not  my  design  to  enter  into  any  discusrion, 
as  to  the  general  right  of  the  legislative  power  to  authorise 
directly  or  indirectly  a  dissolution  of  the  matrimonial  state, 
and  to  release  the  parties  from  all  the  fiiture  obligation 
thereof.  It  is  deemed  by  all  modern  nations  to  be  within 
the  competency  of  legislation  to  provide  for  such  a  dissolu- 


1  See  on  this  subject,  1  Burge,  Comm.  on  Col.  and   For.  Law,  Pt.  1,  ch. 
8,  §  1,  pp.  640—668;  Id.  §  2,  pp.  668—694. 
^  See  Id.  pp.  642,  643 ;  Post,  §  209. 
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tioE  and  release,  in  some  fonn,  and  for  some  causes.  And 
there  is  no  doubt,  that  a  divorce  r^ularly  obtained,  ac- 
cording to  the  jurisprudence  of  the  country  where  the  mar- 
riage is  celebrated  and  where  the  parties  are  domiciled, 
will  be  held  a  complete  dissolution  of  the  matrimonial  con- 
tract in  every  other  country  K  I  say  where  the  marriage 
is  celebrated,  and  where  the  parties  are  domiciled;  for 
both  ingredients  are,  or  may  be  material;  and  the  presence 
of  one  and  the  absence  of  the  other  may  change  the  legal 
predicament  of  the  case,  according  to  the  jurisprudence  of 
di£Bsrent  countries,  when  the  subject  comes  under  consider- 
ation therein. 

f  202.  The  real  difficulty  is  to  lay  down  appropriate 
prindples  to  govern  cases  where  the  marriage  is  celebrated 
in  one  place,  and  the  parties  are  at  the  time  domiciled  in 
another ;  where  afterwards  there  is  a  change  of  domicil  by 
one  party  without  a  similar  change  by  the  other;  where  by 
the  law  of  the  place  of  celebration,  the  marriage  is  indisso- 
Inble,  or  dissoluble  only  under  peculiar  circumstances ;  and 
where  by  the  law  of  another  place,  it  is  dissoluble  for 
various  other  causes,  and  even  at  the  pleasure  of  the  par- 
ties. By  the  law  of  England,  marriage  is  indissoluble, 
except  by  a  special  act  of  Parliament'.  By  the  law  of 
Scotland,  a  divorce  may  be  had  through  the  instrumentality 
of  a  judicial  process,  and  a  decree  on  account  of  adultery '. 
By  the  civil  law,  an  almost  unbounded  license  was  allowed 
to  divorces ;  and  wives  were  often  dismissed  by  their  hus- 
bands, not  only  for  want  of  chastity,  and  for  intolerable 
temper,  but  for  causes  of  the  most  firivolous  nature  \     In 

1  2  Kent,  Comm.  Lect.  27,  pp.  107,  108,  (3rd  edit.). 

s  1  Blaek.  Comm.  440,  441;  1  Barge,  Comm.  on  Col.  and  For.  Law, 

Pt.  1,  ch.  8,  H>  PP*  654—660. 

'  FergQsson  on  Mar.  and  Divorce,  1,  18;  Erskine's  Instit.  B.  1,  tit.  6, 
i  38,  48;  1  Barge,  Comm.  on  Col.  and  For.  Law,  Pt.  1,  ch.  8,  §  1,  pp. 
670—680. 

*2  Kent,  Comm.  Lect.  27,  pp.  102,  103,  (3rd  edit.);  1  Brown,  Cir. 
Law,  89 — 92;   1  Black.  Comm.  44U  Justin.  Norellae,  117»  ch.  8;  Cod. 
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France,  a  divorce  may  be  judicially  obtained  for  the  cause 
of  adultery,  excess,  cruelty,  or  grievous  injuries  of  either 
party;  and  in  certain  cases  by  mutual  and  persevering 
consent  ^  In  America,  an  equal  diversity  of  principle  and 
practice  exists.  In  some  States,  as  in  Massachusetts  and 
New  York,  divorces  are  grantable  by  judicial  tribunals  for 
the  cause  of  adultery  ^  In  other  States,  divorces  are  grants 
able  judicially  for  causes  of  far  inferior  grossness  and  enor- 
mity, approaching  sometimes  almost  to  frivolousness.  In 
other  States,  divorces  can  be  pronounced  by  the  legislature 
only,  and  for  such  causes  as  in  its  wisdom  it  may  choose 
from  time  to  time  to  allow'. 

§  203.  Some  of  the  most  embarrassing  questions  belong- 
ing to  international  jurisprudence  arise  under  the  head  of 
marriage  and  divorce.  Suppose,  for  instance,  a  marriage 
celebrated  in  England,  where  marriage  is  indissoluble,  and 
a  divorce  obtained  in  Scotland  a  vinculo  matrimonii,  as  it 
may  be  for  adultery  under  the  laws  thereof;  will  that  di« 
vorce  be  operative  in  England,  so  as  to  authorize  a  new 
marriage  there  by  either  party  ?  Suppose  a  marriage  in 
Massachusetts,  where  a  divorce  may  be  had  for  adultery, 
will  a  divorce  obtained  in  another  State,  for  a  cause  un- 
known to  the  laws  of  Massachusetts,  be  held  valid  there  t 
If,  in  each  of  these  cases  the  divorce  would  be  held  invalid 
in  the  country  where  the   marriage  is  celebrated,  but  it 

lib.  5,  tit.  17, 1.  8;  Merlin,  Repertoire  Divorce,  §  2,  pp.  149,  150;  Pothler, 
Traite  de  Mariage,  art.  463;  Van  Leeuwen,  Comm.  B.  1,  ch.  15,  §  1 — 8. 

1  Code  Civil,  art.  229 — 233;  Id.  275,  &c.  See  in  Fergusson  on  Mir. 
and  Divorce,  Appendix,  448,  the  Prussian  Code  on  the  subject  of  Di- 
vorce ;  among  others,  incompatibility  of  temper,  endangering  life  or  health,  b 
a  good  cause  of  divorce,  art.  703. 

3  This  also  is  the  law  in  Holland,  in  Prussia,  and  in  the  Protestant  states 
of  Germany,  in  Sweden,  Denmark,  and  Russia.  Fergusson  on  Mar.  and 
Divorce,  202. 

3  See  2  Kent,  Comm.  Lect.  27,  pp.  106—110;  Id.  pp.  117,  118,  (Srd 
edit.).  See  also  1  Burge,  Comm.  on  Col.  and  For.  Law,  Pt.  1,  ch.  8,  §  1, 
pp.  640 — 668,  where  are  brought  together,  in  a  general  review,  the  laws  of 
different  nations  on  the  subject  of  divorce. 
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would  be  held  valid  where  the  divorce  is  obtaiped,  what 
rule  is  to  govern  in  other  countries  as  to  such  divorce  ?  Is 
it  to  be  deemed  valid,  or  invalid  there  ?  Will  a  new  mar- 
riage contracted  there  by  either  party  be  good,  or  be  not 
good  ?  These,  and  many  other  perplexing  questions  may 
be  put ;  and  it  is  difficult  at  the  present  moment  to  give  any 
answer  to  them,  which  would  receive  the  unqualified  assent 
of  all  nations. 

§  204.  Other  most  perplexing  inquiries  may  grow  out  of 
the  consideration  of  the  national  character  of  the  parties ; 
whether  they  are  both  citizens,  or  subjects,  or  both  fo- 
reigners, or  one  a  citizen  and  the  other  a  foreigner ;  whether 
the  marriage  is  celebrated  at  home,  or  celebrated  abroad ; 
whether  the  jurisdiction  of  any  court  to  pronounce  a  decree 
of  divorce  is  to  be  founded  upon  the  national  character  of 
the  parties,  or  upon  the  celebration  of  the  marriage  within 
the  territorial  jurisdiction,  or  upon  the  domicil  of  the  par- 
ties within  it,  or  upon  the  actual  presence  or  temporary  re- 
sidence of  one  or  both  of  them  at  the  time  when  the  process 
for  divorce  is  instituted.  And  if,  upon  any  of  these  grounds, 
the  jurisdiction  is  sustained,  another  not  less  important  in- 
quiry is,  whether  the  law  of  divorce  of  the  place  of  the  mar- 
riage, or  that  of  the  place  where  the  suit  is  instituted,  is  to 
be  administered  by  the  Court  before  which  the  suit  is  pend- 
ing. 

§  205.  It  seems  to  have  been  thought  that,  under  the 
Scottish,  law  it  is  not  necessary  to  found  a  jurisdiction 
for  divorce  in  the  courts  of  Scotland,  that  both  the  parties 
should  at  the  time  of  the  adultery  committed,  or  at  the  time 
of  the  suit  brought,  have  their  actual  domicil  in  Scotland. 
It  seems  to  be  sufficient,  that  the  defendant  against  whom 
the  suit  is  brought,  is  domiciled  in  that  kingdom,  so  that  a 
citation  may  be  served  upon  him,  and  that  a  divorce  under 
such  circumstances  may  be  granted,  whether  the  adultery 
is  committed  at  home,  or  in  a  foreign  country.  Undoubted- 
ly this  doctrine  is  to  be  understood  with  the  limitation,  that 
the  domicil  is  real,  and  not  pretended,  and  that  it  is  bond 
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fide^  and  Qot  by  collasion  between  the  parties  for  the  meie 
purpose  of  maintaining  the  suit  and  procuring  the 


1  Fergosson  on  Mar.  and  DiToree,  Introd.  pp.  1Q»  17»  18;  Id.  p.  51; 
Id.  pp.  114,  115,  n.  St.  Anbyn  v.  ObrieD,  Id.  App.  p.  276 ;  Id.  note  B, 
pp.  363—376;  1  Barge,  Comm.  on  Col.  and  For.  Law,  Pt.  1,  di.  8»  f  2» 
pp.  672,  674—679,  688,  689.  See  McCarthy  v.  De  Caix,  dted  in  a  note 
to  3  Hagg.  R.  642,  and  in  Warrender  r.  Warrendcr,  9  Bligh,  R.  141,  142; 
Conway  r.  Beazley,  3  Hagg.  Eccles.  R.  639,  645,  646 ;  8.  C.  reported 
at  large  in  2  Rasa.  &  Mylne,  614,  618 — 620;  Torej  0.  Lindaaj,  1  Dow, 
R.  115,  131,  135 — 137;  S.  C.  2  Clarke  &  Fin.  569,  n.;  Post,  (216 
—218.  See  also  Warrender  r.  Warrender,  9  Bligh,  R.  89,  144;  Pott, 
%  226,  a. — 226,  c.  Mr.  Chief  Justice  Gibson,  in  delivering  the  opinion  of  the 
Supreme  Court  of  Pennsylvania,  in  a  case  of  divorce,  used  the  foDowiBg  fan- 
gnage  >— '^  In  constructing  onr  international  law  of  divorce,  we  natoraUj  look 
for  the  materials  of  it  in  the  jurisprudence  of  our  ancestors,  whose  institntioBs 
are  more  congenial  with  our  own,  than  those  of  their  Continental  neighbours, 
and  whose  process  of  forensic  discussion  is  usually  more  exact.  Bat  we  find 
an  irreconcileable  difference  betwixt  the  decisions  of  the  English  and  of  the 
Scottish  Courts.  The  English  judges  acknowledge  the  legitimacy  of  bo  joiii- 
diction  which  is  not  founded  in  the  law  of  divorce  at  the  place  of  the  mar* 
riage,  if  it  be  an  English  one ;  while  the  Scottish,  in  the  other  extreme,  are 
willing  to  found  theirs  even  on  a  temporary  residence  of  the  complainant  ia 
the  country  of  the  forum.  Of  the  latter  pretension,  I  shall  saj  little  more 
than  that  it  is,  in  truth,  a  usurpation  of  power,  to  intermmeddle  in  the  donestie 
concerns  of  a  neighbour.  If  a  bon&  fide  domidl,  in  the  atrictest  sense  of  ths 
word,  were  not  essential  to  jurisdiction,  there  would  be  nothing  to  prevent  the 
exhibition  of  a  libel  by  a  proctor,  and  without  the  presence  even  of  the  eon- 
plainant.  But  the  respondent's  presence  would  be  more  eaaential  still ;  fw  a 
sentence  against  one  who  was  not  subject  to  the  jurisdiction,  wonld  be  void 
on  the  plainest  principles  of  natural  law.  Moreover,  it  is  not  perceived,  hov 
the  actual  presence  of  both  of  them  could  confer  jurisdiction  of  a  canse  of  di> 
vorce,  which  was  not,  in  its  inception,  subject  to  the  law  of  the  fomm.  It 
seems  to  me  the  fallacy  in  the  reasoning  of  the  Scottish  jadges— -plansflde 
though  it  be — consists  in  their  assumption,  that  divorce  ia  a  penaltj  every 
where  annexed  to  a  breach  of  the  marriage  contract,  which,  like  a  dvil  canse 
of  action  attendant  on  the  person,  may  be  enforced  any  where ;  thna  fingetr 
ting,  that,  whether  it  be  a  penalty  at  all  depends  not  on  the  Scottish  law,  as 
an  interpreter  or  avenger,  but  on  the  law  of  the  domidl,  or  else  on  the  lex 
loci  contractus,  which  exclusively  furnishes  the  original  conditiona.  The 
English  doctrine,  on  the  other  hand,  is  not  more  reconcileable  to  onr  princi- 
ple of  finite  allegiance  ;  for  notwithstanding  the  doubt  and  manifest  inclinatioa 
of  Doctor  Lushington  in  Conway  r.  Beazley,  (3  Hagg.  Eccles.  R.  369),  I 
take  it  to  be  settled  by  Lolley's  case,  (1  Russ.  &  Ryan*8  Crira.  Cas.  236) 
sanctioned  in  Tovey  r.  Lindsay,  (1  Dow,  R.   124),  by  the  pre] 


CH.  yil.3  FOREIGN  DIVORCES.  267 

§  206.  A  learned  Scottish  jurist,  in  remarking  upon  the 
embarrassments  arising  out  of  this  state  of  the  law  of  Scot^ 
land, hasmade  the  following  powerful  observations : — ^''These 
conclusions  evidently  demonstrate,  that,  unless  the  remedy 
in  this  judicature  shall  be  limited,  either  to  that  which  the 
Jex  loci  contractus  affords,  or  to  that  which  the  kx  dand- 
cUii  taken  in  the  same  fair  sense  as  in  questions  of  succes- 
sion, might  give,  the  public  decrees  of  the  only  court  of 
Scotland  which  is  competent  to  pronounce  one  in  such  con- 
ristorial  causes,  become  proclamations  to  invite  all  the  mar- 
ried who  incline  to  be  free,  not  in  the  rest  of  the  British 
empire  alone,  but  in  all  countries  where  marriage  is  indis- 
soluble by  judicial  sentence,  to  seek  that  object  in  this  tri- 
bunal. Adultery  and  presence  within  our  territory  are  the 
only  requisites  to  found  the  jurisdiction  by  citation.     What 

weight  of  Lord  Eldon's  name,  that  the  dissobtion  of  an  English  marriage^ 
for  mny  cause  whatever,  can  he  effected  so  as  to  he  acknowledged  in  that 
countryy  only  hy  English  authority.  It  was  indeed  intimated  in  Conway  9. 
Bemiley,  that  the  question  of  jurisdiction  in  Lolley's  case,  perhaps,  turned  on 
the  diflbresoe  between  temporary  and  permanent  residence;  but  the  report 
certainly  does  not  indicate  it,  and  besides,  the  conclusion  attained  was  an  un- 
avoidable  consequence  of  the  British  tenet  of  perpetual  allegiance.  Though 
an  English  subject  acquire  a  foreign  character  from  a  foreign  domicil,  inso- 
much as  to  be  treated  as  an  alien  for  commercial  purposes — though  he  for- 
mally renounce  his  primitive  allegiance,  and  profess  another — ^he  is  accounted 
but  as  a  sojourner  while  abroad  ;  and  England,  by  the  dogma  of  her  govern- 
ment, is  his  home,  and  his  country  still.  Holding  this  dogma,  it  would  be 
strange  did  she  tolerate  foreign  interference  with  her  domestic  relations 
within  her  pale.  Insisting  on  jurisdiction  of  his  person,  absent  or  present, 
she  necessarily  regards  an  attempt  to  change  any  one  of  these  as  an  invasion 
of  her  sovereignty ;  and  in  that  aspect,  it  cannot  be  denied,  that  the  matter  is 
within  her  province  and  her  power;  for  though  the  status  of  marriage  is 
juris  gentium,  the  institution  is,  undoubtedly,  a  subject  of  municipal  regula- 
tion. And  it  ia  this  perpetual  allegiance  to  the  country,  its  institutions,  and 
its  laws — not  an  indissolubility  of  the  marriage  contract  from  the  presumptive 
will  and  reserration  of  the  parties — which  is  the  root  of  the  English  doctrine. 
It  truly  assumes,  that  marriage  is  contracted  on  the  basis  of  the  laws,  and 
that  these  forbid  a  British  subject  to  dissolve  it  by  the  authority  of  any  other 
country  ;  but  uke  away  the  law  of  perpetual  allegiance,  and  you  take  away 
the  foundation  of  the  presumptive  pledge  not  to  submit  the  duration  of  it  to 
foreign  action."  (Dorwy  v.  Dorsey.  1  Chand.  Law  Reporter,  pp.  288,  289). 
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numbers  of  foreign  parties  may  accept  such  an  offer,  and 
may  even  commit  the  crime  here,  for  the  very  purpose  of 
affording  ground  for  the  action,  it  is  impossible  to  conjec- 
ture. But  it  is  manifest,  that,  in  exact  proportion  to  their 
number,  injury  to  the  morals  of  this  country  must  follow; 
and,  by  setting  at  nought  the  laws  of  other  nations,  reproach 
must  be  brought  upon  our  own ;  for  all  foreign  parties, 
while  matters  stand  upon  this  footing,  have  it  in  their  power, 
with  the  help  of  evidence  as  easily-provided  as  it  may  be 
disgusting  and  impure,  to  oblige  the  Scotch  Consistorial 
Court  to  entertain  the  whole  mass  of  their  foreign  causes, 
although  there  is  no  fair  interest  to  insist  that  the  munici- 
pal law  of  Scotland  shall  decide  these  by  its  own  peculiar 
rules.  To  what  extent,  therefore,  the  good  order  of  society 
may  eventually  be  disturbed  by  this  compulsory  abuse  and 
pollution  of  its  jurisdiction,  in  consequence  of  the  doubts  and 
contests  that  must  ensue,  as  to  rights  of  legitimacy  and 
succession,  no  calculation  can  be  made\" 

§  207.  Upon  the  point,  what  is  the  rule  of  divorce,  a 
learned  Scottish  judge  has  made  the  following  remarks,  in 
a  case  depending  before  him  in  judgment  *: — ''With  us,  the 
laws  relative  to  divorce  are  founded  on  Divine  authority. 
How  can  a  person  withdraw  himself  from  obedience  to  such 
laws  ?  Are  these  laws  relaxed  as  to  a  person  domiciled  in 
Scotland,  because  his  marriage  is  contracted  in  a  country 
where  the  law  of  divorce  is  different  ?  If  two  natives  of 
Scotland  were  married  in  France  or  Prussia,  according  to 
the  laws  of  those  countries,  the  marriage  would  no  doubt  be 
valid  here.  But  would  they  be  entitled  to  come  into  the 
Commissary  Court,  and  insist  for  a  dissolution  a  vinculo 
matrimonii,  merely  because  their  tempers  were  not  suitable, 
which,  in  France,  was  a  ground  of  divorce,  or  "for  any  of 
the  numberless  reasons  for  dissolving  a  marriage,  which  are 
allowed  by  the  laws  of  Prussia  ?   But,  if  we  would  not  listen 

1  Fergusson  on  Mar.  and  Divorce  Introd.  pp.  18,  19. 
^  Lord  Robertson ;  Tbe  cases  of  £dmondstone>  of  Levett,  and  of  Forbes, 
in  Fergusson,  App.  383;  Id.  398.     See  also  Id.  415. 
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to  the  lex  loci,  when  it  facilitates  divorce  to  a  degree  which 
our  law  considers  as  inconsistent  with  the  best  interests  of 
society,  and  as  not  warranted  by  the  Divine  law,  on  what 
principle  are  we  to  give  eflFect  to  the  lex  loci,  which  prohibits 
divorce,  even  adulterii  causa,  though  permitted  in  this  coun- 
try under  the  sanction  of  the  Divine  law  ?  " 

§  208.  These  passages  are  su£Sciently  significant,  as  to 
the  intrinsic  difficulties  of  the  subject,  looking  only  to  the 
law  of  divorce  of  a  single  country.  But,  when  we  look  at 
the  almost  endless  diversities  of  foreign  Continental  jurispru^ 
dence  on  the  same  subject,  and  the  little  regard  which  is 
habitually  paid  in  that  jurisprudence  to  the  decrees  of  foreign 
courts,  especially  in  matters  which  concern  persons  belong-- 
ing  to  any  other  Continental  sovereignty ;  it  ought  not  to 
surprbe  us,  that  one  nation  should  hold  its  own  law  of  di- 
vorce of  universal  obligation  and  authority,  and  that  another 
should  yield  it  up  in  favour  ofthe  law  of  the  domicil  of  the 
parties. 

§  209.  Upon  the  continent  of  Europe  there  has  long 
existed  a  known  distinction  between  the  Catholics  and  the 
Protestants  upon  the  subject  of  divorce.  The  former,  ac- 
cording to  the  doctrine  of  the  Romish  Church,  consider  mar- 
riage as  a  sacrament,  and  in  its  effects  to  be  governed  by 
the  Divine  law ;  and  according  to  their  interpretation  of  that 
law  it  was  formerly  held  to  be  indissoluble  ^  The  Pro- 
testants, on  the  contrary,  have  not  generally  considered  it 
as  a  sacrament ;  but  many,  if  not  all  of  them,  have  con- 
sidered it  mainly  as  a  civil  institution,  and  subject  to  the 
legislative  authority,  as  matter  of  public  police  and  regula- 
tion *. 


^  See  Ferg^sson  on  Mar  and  Divorce  App.  note  M.  p.  443;  Heinecc. 
Elem.  Jaris.  Germ.  tit.  14,  §  328 — 332;  Dalrymple  v.  Dalrymple,  2  Hagg. 
Consist.  R.  63,  64,  67;  1  Burge,  Comm.  on  Col.  and  For.  Law,  Ft.  1,  ch. 
S,  §  ],  pp.  642,  643. 

3  1  Black.  Comm.  433;  2  Hagg.  Consist.  R.  63,  67  \  1  Bnrge,  Comm. 
on  Col.  and  For.  Law,  Ft.  1,  ch.  8,  §  1,  pp.  648,  649;  Id.  pp.  650—653. 
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$  210«  In  Catholic  France^  we  are  informed,  that  until 
some  time  after  the  revolution,  (until  1792),  marriage  was 
always  treated  as  indissoluble  ^  **  Our  Church  (says  Mer- 
lin) never  approved  of  divorce,  properly  so  called.  It 
has  always  regarded  it  as  contrary  to  the  precept.  Quod 
Deus  conjunxit,  homo  non  separet ;  What  God  hath  joined 
together,  let  not  man  put  asunder ',  It  is,  therefore,  a  per- 
petual maxim  among  us,  that  marriage  cannot  be  dissolved 
by  means  of  a  divorce  \''  Pothier  says.  Marriage  is  not 
dissolved,  but  by  the  natural  death  of  one  of  the  parties; 
while  they  live  it  is  indissoluble  ^  He  adds,  that  though 
divorce  was  permitted  by  the  Christian  Emperors,  the 
Church  regarded  it  as  prohibited  by  the  Gospel ;  and  that 
it  is  not  permitted  by  the  French  law  for  any  cause  what- 
soever *• 

§  211.  Protestants  have  dealt  difierently  by  it^  In 
Scotland,  which  proposes  on  this  subject  to  be  goyemed  ex- 
clusively by  the  Scriptures,  divorce  is  allowed  for  the  Scrip* 
tural  causes,  for  adultery,  and  for  wilful  desertion  ^  In 
many  other  Protestant  countries,  it  is  not  treated  as  indis- 
soluble, except  for  Scriptural  causes ;  but  it  may  be  dis- 
solved for  other  causes.  In  England,  it  is  never  dissolved, 
except  by  an  act  of  Parliament,  and  for  adultery  \    In  the 


^  We  have  already  seen,  that  by  the  Code  Civil  of  France,  art.  229 — ^2SS, 
divorce  is  allowed  in  a  variety  of  cases.  Upon  the  restoration  of  the  Royal 
Family,  in  ISie,  it  seems  that  the  existing  law  of  divorce  was  aboliBhad. 
Merlin,  Repertoire,  Divorce,  $  4,  p.  161.  Whether,  since  the  revoUrtioo  of 
1880,  it  has  been  reinstated  I  am  not  at  this  moment  able  to  say.  See  Da- 
ranton,  Cours  de  Droit  Fran^ais,  Vol.  14,  p.  585x  n. 

3  Matthew,  ch.  19,  v.  6. 

3  Merlin  Repertoire,  Divorce,  §  8,  p.  151. 

^  Pothier,  Trait^  du  Mariage,  n.  462. 

6  Id.,  n.  464. 

^  Id.,  n.  465 ;  Ante,  §  209. 

7  £rskine*s  Instit.  B.  1,  tit.  6,  §  43,  44;  Fergusson  on  Mar.  and  Di- 
vorce App.  note  H.  p.  423. 

8  Ante,  §  202. 
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Protestant  Continental  nations  of  Europe  many  other  causes 
of  divorce  are  known ;  and  in  America,  as  we  have  seen,  it 
is  generally  treated  as  a  matter  of  civil  regulation  \ 

§  212.  The  conflict  of  laws  on  the  subject  of  divorce 
does  not  seem  to  have  undergone  much  discussion  among 
the  Contmental  jurists ;  at  least  I  have  not  been  able  to 
trace  any  systematic  examination  of  the  subject  in  those 
works  which  are  within  my  reach,  and  in  which  almost  all 
other  topics  of  the  conflict  of  laws  are  so  amply  treated. 
The  silence  of  the  French  jurists  may  be  accounted  for,  in  a 
great  measure,  from  the  uniformity  of  operation  of  the  Ca- 
tholic religion  and  its  canons  over  all  the  provinces  of  that 
kingdom;  from  the  strong  probability,  that  few  cases  of 
foreign  divorces  between  French  subjects  were  ever  judi- 
cially examined ;  and  from  the  natural  conclusion,  that,  as 
in  their  view  Christianity  made  the  marriage  union  indis- 
soluble, no  earthly  tribunal,  either  foreign   or  domestic, 
could  ri^tfuUy  pronounce  a  sentence  of  divorce.     The  si- 
lence of  other  Catholic  countries  may  be  accounted  for  in 
the  same  way.   But  it  is  not  so  easy  to  assign  a  satisfactory 
reason  for  the  omission  of  the  Protestant  countries  of  the 
continent  of  Europe  to  discuss  the  subject  at  large.     It  is 
highly  probable,  that  in  those  countries,  the  parties  have 
been  referred  to  their  own  matrimonial  forum,  either  to  fur- 
nish the  true  rule  to  expound  the  contract,  or  to  administer 
the  law  of  divorce,  or  for  both  purposes.     This  course  has 
not  been  without  example,  even  in  our  own  country,  upon 
cases  bearing  a  close  afSnity  *. 

§  213.  Merlin  has  treated  the  question  purely  as  one 
arising  under  the  French  law,  either  with  reference  to  the 
allowance  of  divorces  under  the  legislation  of  1 792,  or  with 
reference  to  the  prohibition  of  divorces  after  the  restoration 

1  See  1  Black.  Comm.  441;  Code  Civil  of  France,  art.  229—233;  Fer- 
gnsson  on  Mar.  and  Divorce  App.  note  N.  p.  448;  2  Kent,  Comm.  Lect. 
27,  pp.  95 — 106,  (3rd  edit.)  ;  Van  Leeuwen,  Comm.  B.  1,  oh.  16,  §  1 — 6. 

2  2  Kent,  Comm.  Lect.  27,  p.  108,  (3rd  edit.). 


272  CONFLICT  OF  LAWS.  < ..  ^  *       [CH.  VII. 

of  the  Bourbons  in  1816'.  He  asks  the  question,  whether, 
in  virtue  of  the  new  law,  (of  1792),  which  introduced  di- 
vorce, a  marriage  celebrated  under  the  old  law,  which  pro- 
hibited divorce,  could  be  dissolved ;  and  vice  versa,  whether 
a  marriage  celebrated  after  the  new  law,  which  permitted 
divorce,  could  be  dissolved  after  the  promulgation  of  the 
law  (of  1816),  which  prohibited  divorced  He  says,  that  if 
divorce  was,  as  the  state  of  the  parties,  {Titat  des  Spoux)^ 
the  immediate  effect  and  simple  consequence  of  the  mar- 
riage, the  question  might  be  easily  answered*.  Upon  this 
hypothesis,  as  the  state  of  the  parties,  the  right  of  cUvorce 
would  depend  altogether  upon  the  law  at  the  time  when 
the  marriage  was  celebrated ;  because  then,  in  the  first  case 
put,  the  contract  must  be  deemed  one  for  an  indissoluble 
union ;  and  in  the  second  case,  a  contract  dissoluble  for  the 
proper  causes  of  divorce  \  But  he  goes  on  to  state,  that 
divorce  does  not  depend  upon  the  intention  of  the  parties, 
nor  is  it  a  consequence  or  interpretation  of  it.  The  legis- 
lature, in  allowing  or  prohibiting  divorce,  has  regard  only 
to  considerations  of  public  order,  and  not  to  the  mere  con- 
tract of  the  parties.  They  are  not  permitted  by  private 
agreement  to  change  the  laws,  or  to  make  a  marriage  dis- 
soluble or  indissoluble  in  contravention  of  the  policy  of  the 
stated  He  therefore  comes  to  the  conclusion,  that  in  a 
French  court,  a  divorce  in  such  case  would  be  granted  or 
denied,  according  to  the  law  of  France  at  the  time  of  the 

suit*. 

§  214.  The  question,  how  a  marriage  in  a  foreign  coun- 
try, between  French  subjects  or  between  foreigners,  would 
be  affected  by  a  naturalization  or  domicil  in  France,  is  not 
here  touched.  In  another  work,  however,  treating  of  moot 
questions,  he  has  recently  discussed  the  point.  He  asks, 
whether  French  subjects,  married  in  France  since  the  re- 


1  Ante,  §  210. 

2  Merlin,  Repertoire,  Effet  Retroactif,  §  3,  n.  2,  art.  6. 

3  Id.  p.  19.         *  Ibid.         5  IbiJ.         6  Ibid. 


he  preceding  paragraph'.  It  would  seem,  bowerer, 
his  own  statement,  that  this  is  quite  an  open  question 
ranee. 

215.  It  is  to  the  decisions  of  the  English  and  Scottish 
■ts,  however,  that  we  must  look  for  the  most  thorough 
exact  discussions  of  this  subject.  From  the  different 
re  of  the  respective  laws  of  England  and  Scotland 
1  the  subject  of  divorce,  from  their  national  union,  and 

their  constant,  easy,  and  familiar  intercourse,  the 
'ts  of  both  countries  have  been  frequently  called  upon 
'onounce  very  elabornte  judgments  respecting  tlie  juris- 
ja  and  law  (^  divorce  in  suits  and  contestations  before 

216.  Several  questions  on  this  subject  have  been  re- 
j  discussed  in  the  Courts  of  Scotland.  One  is,  whether 
manent  domicil  of  the  parties  is  indispensable  to  found 
risdiction  in  cases  of  divorce  in  the  Scottish  tribunals ; 
hether  a  citation  given  formally  to  the  party  defendant. 
Ft  at  his  dwelling-place  in  Scotland,  afler  he  has  been 

days  there,  is  sufficient  to  subject  him  to  the  juris- 
m  of  those  courts  in  a  suit  for  divorce  ?  In  the  case 
lich  this  question  was  principally  discussed,  the  mar- 
I  was  celebrated  in  England ;  the  husband  many  years 
vraids  abandoned  his  wife,  and  went  to  Scotland  to 
B :  and  the  wife  commenced  a  suit  for  divorce  ae^nst 


.».■ 
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and  permanent  residence  in  Scotland,  the  suit  ought  to  be 
dismissed  upon  the  ground  of  a  want  of  jurisdiction.  Upon 
appeal,  the  decree  was  reversed  by  the  superior  tribunal, 
and  a  decree  of  divorce  was  ultimately  pronounced'. 

§  217.  The  leading  grounds  of  the  reversal  were:— 
''  That  the  relation  of  husband  and  wife  is  a  relation  ac- 
knowledged jure  gentium;  that  the  duties,  obligations,  and 
rights  to  redress  wrongs  incident  to  that  relation,  as  recog- 
nised by  the  law  of  Scotland,  attach  on  all  married  persons 
living  within  the  territory,  and  subject  to  that  law,  where- 
soever their  marriage  may  have  been  celebrated ;  that  juris- 
diction, or  the  right  and  duty  of  the  Courts  of  Scotland  to 
administer  justice  in  such  matters,  over  persons  not  natural- 
born  subjects,  arises  from  the  person  sued  being  resident 
within  the  territory  at  the  time  of  their  citation  and  ap- 
pearance, or  being  duly  domiciled,  and  being  properly 
cited  accordingly,  at  the  instance  of  a  person  having  a 
sufficient  interest  and  title,  and  proceeding  in  due  form 
of  law^"  The  result  of  this  decision  is,  that  permanent 
domicil,  or  the  animus  renmnendi,  is  not  necessary  to  found 
the  jurisdiction.  In  several  other  succeeding  cases,  the 
Court  have  followed  up  the  same  doctrine,  affirming  that  a 
temporary  residence  is  sufficient  to  found  the  jurisdiction, 
notwithstanding  the  permanent  jurisdiction  of  the  parties  is 
in  another  country  ^ 

§218.  This  doctrine  has  been  maintained  by  the  Scot- 
tish judges  with  great  ability  and  learning,  and  no  one  can 
read  their  reasoning  without  admitting  its  force.  It  has 
not,  however,  been  deemed  satisfactory  in  England.  In  a 
very  important  case  before  the  twelve  judges,  (Lolley^s  case), 


1  Utterton  v,  Tewsh,  Fergusson  on  Mar.  and  Divorce,  pp.  1 — 55;  Id.pp 

56—67. 

2  Ibid.  pp.  1,  55,  56;  Id.  pp.  57—67. 

3  Duntze  v.  Levett,  Fergusson  on  Mar.  and  Divorce,  pp.  68 — 167;  Ed- 
monstone  v.  Lockhart,  Id.  pp.  168—208  ;  Butler  r.  Forbes,  Id.  pp.209— 
225  ;  Kibblewhite  v.  Rowland,  Id.  pp.  226—248  ;  Gordon  v.  Pye,  Id.  pp. 
276—362  ;  Id.  pp.  383—423. 


me  oroau  anu  general  grouna,  inac  an  ii.ngnsn  mar- 
!  is  incapable  of  being  dissolved  under  any  circum- 
!es  by  a  foreign  divorce  ;  and  so  it  seems  to  have  been 
Tstood  by  Lord  Eldon  on  a  later  occasion'.     It  has 


joUey's  Case,  I  Russ.  St  Ryan's  Cr.  Cases,  236.     See  Waricnder  t>. 

iDder,  9  Bligh,  R.  122,  123,  127—130,  133—143. 

:oTey  e.  Lindsay,  1  Dow.  R.  117,  131.     See  also  H'Carlhy  v.  De 

1831,  ciud  3  Uagg.  Ecdes.  R.  642,  a.;  S.  C.  2  Russ.  &  Mylne, 
620. — Lord  KldoD,  on  ihU  occdsioo,  is  reported  to  have  used  the  fol- 
I  language: — "  Here  then  ne  bave  a  case,  in  which  both  parlies  were 
iled  in  England,  and  then  the  husband  went  to  Scoilaud,  where  it  waa 
la  liad  a  domicil  by  reason  of  origin,  and  his  being  heir  of  entail  of  an 

there,  and  instituted  a  suit  against  his  wife,  nhicli  she  said  did  not 
hei  in  England;  and,  If  his  domicil  was  at  Durham,  the  answer  would 
DcieDt,  though  the  rule  of  law  should  be  admitted,  that  the  domicil  of 
ife  foUowed  that  of  the  husband.  But  if  the  jurisdiction,  by  reason  of 
riginal  domicil,  could  be  maintained,  it  would  be  attended  with  the  most 
Unt  coiueqaeDces  to  the  law  of  marriage.  The  decision  in  the  second 
■ppeated  rather  singular,  when  connected  with  the  decision  in  the  first. 

■tated,  aa  a  main  ground  of  the  judgment  in  the  second  cause,  that  the 
ndent  was  coafessedly  domiciled  in  Scotland,  and  that  therefore  they 
nrisdiction,  which  appeared  to  imply  a  doubt  whether  they  had  jurisdic- 
D  the  Hr*t  cause.  If  the  first  cause  could  he  supported,  there  was  no 
i«D  for  the  second.  But,  suppose  the  respondent  were  domiciled  in 
ind  at  the  time  of  the  alleged  acts  of  adultery  there,  the  question  still 
jted,  whether  in  1810  he  could  institute  a  suit  against  her  with  effect, 
I  she  had  changed  her  forum  likewise,  merely  upon  the  ground  of  the 
I,  which  had  been  stated?  This  was  a  question  of  the  veiy  highest  im- 
Dce.**  Lord  Brougham,  in  delivering  his  own  judgment,  in  M'Carlhy 
1  Caix,  2  Russ.  &  Mylne,  614,  620,  said:—"  I  find  from  the  note  of 
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been  suggested,  however,  that  Lord  EJdon  was  not  prepared 
to  carry  the  doctrine  to  snch  a  length ;  and  certainly  there 
was  room  in  that  case  for  a  distinction,  founded  npim  the 
&ct,  that  neither  of  the  parties  at  the  time  ci  the  snit  tar 
the  dirorce  in  Scotland  had  a  boMO  Jide  domidl  there ;  hot 


by  the  kigfiest  ia:b&r-i»  m  Westminster  Hall  been  lit^eB,  tlui  a  foreiga 
dirorce  cacnoc  diuolre  an  Engiisa  aurriage,  then  nothing  whatever  haa  been 
established.     For  vLu  was   Lclkj's  case  \     It  vas  a  caae  the  atni^geH 

possible  in  CaTc^r  cf  ihe  doctrine  contended  for.  It  was  not  a  q^Bestioa  of 
ciTil  right,  bat  cf  f»!o3T.  LoIIer  had  bona  file,  and  in  a  confident  bde( 
focnded  on  the  authority  cf  the  Scotch  lawyers,  tku  the  Scotch  £toro  had 
eSectoallj  dl^sclTei  his  prior  English  marriige,  intermarried  in  Ei^an4 
liring  his  first  wife.  He  was  tried  at  Lancaster  for  bigamy,  and  fbond 
guilty  ;  bnt  the  point  was  reserved,  and  was  afterwards  argned  before  all  the 
most  learned  judges  of  the  day,  who,  after  hearing  the  case  fnllj  and  tho- 
ronghly  discussed,  first  at  Westminster  HaO,  and  then  at  Seijeant*s  laa, 
gare  a  clear  and  unanimous  opinion,  that  no  dirorce  or  proceeding  in  the  na- 
ture of  dirorce,  in  any  foreign  ccnntry,  Scotland  indnded,  coold  dindre 
a  marriage  contracted  in  England :  and  they  sentenced  LoUey  to  seren  yean' 
transportation.  And  he  was  accordingly  sent  to  the  hulks  for  one  or  two 
years  ;  though,  in  mercy,  the  residue  of  his  sentence  was  ultimately  remitted. 
I  take  leare  to  say,  he  ought  not  to  hare  gone  to  the  hnlks  at  all,  becaase  he 
had  acted  bona  fide,  though  this  did  net  pre  rent  his  couTictlon  from  being 
legal.  But  he  was  sent  notwithstanding,  as  if  to  shew  dearly,  that  the 
judges  were  confident  of  the  law  they  had  laid  down ;  so  that,  never  was 
there  a  greater  mistake  than  to  suppose,  that  the  remission  argned  die  kast 
doubt  on  the  judges.  Eren  if  the  punishment  had  been  entirely  zemittedi 
the  remission  would  hare  been  on  the  ground,  that  there  had  been  no  cri- 
minal intent,  though  that  had  been  done  which  the  law  declares  to  be  felony. 
I  hold  it  to  be  perfectly  clear,  therefore,  that  Lolley's  case  stands  aa  the  set- 
tled law  of  Westminster  Hall  at  this  day.  It  has  been  uniformly  recognised 
since ;  and  in  particular  it  was  repeatedly  made  the  subject  of  discussion  be- 
fore Lord  Eldon  himself,  in  the  two  appeals  of  Torey  r.  Lindsay,  in  the 
House  of  Lords,  when  I  furnished  his  Lordship  with  a  note  of  LoDey's  case, 
which  be  followed  in  disposing  of  both  those  appeals,  so  far  as  it  affected 
then).  That  case  then  settled  two  points:  first,  that  no  foreign  proceeding 
in  the  nature  of  a  dirorce  in  an  ecclesiastical  court  could  effectually  dissolre 
an  English  marriage;  aud,  secondly,  that  a  Scotch  dirorce  is  not  such  a  pro- 
ceeding in  an  ecclesiastical  court  as  to  bring  the  case  within  the  exception 
in  the  Bigamy  Act,  for  which  nothing  less  than  the  sentence  of  an  English 
ecclesiastical  court  is  sufficient."  See  also  2  Clarke  &  Finell.  R.  567,  n., 
and  Warrender  r.  Warrender,  9  Bligb,  R.  89,  121,  124,  127 ;  Id.  141— 
143  ;  Post,  §  219,  a. 


Jide  change  ot  Uomicil  by  the  husband  and  wite,  animo 
•tiendi.  And  upon  the  ground  of  that  distinction,  in  a 
where  there  was  no  change  of  domicil,  and  the  parties 
'.  not  at  any  time  bond  Jide  domiciled  in  Scotland,  he 
ared  a  Scottish  divorce  from  an  English  marriage  ut- 
r  void '.  The  language  of  his  opinion  is  so  important, 
it  deserves  to  be  quoted  at  large.  "  A  case,  (says  he), 
rhich  all  the  parties  are  domiciled  in  England,  and 
rt  IB  had  to  Scotland  (with  which  neither  of  them  have 
connexion)  for  no  other  purpose  than  to  obtain  a  di- 
«  a  vinculo,  may  properly  be  decided  on  principles 
:h  would  not  altogether  apply  to  a  case  differently  cir- 
stanced ;  as,  where,  prior  to  the  cause  arising,  on  ac- 
it  of  which  a  divorce  was  sought,  the  parties  had  been 
I  Jide  domiciled  in  Scotland.  Unless  I  am  satisfied 
;  every  view  of  this  question  had  been  taken,  the  Court 
x>t  firom  the  case  referred  to  (Lolley's  case)  assume  it  to 
e  been  established  as  a  universal  rule,  that  a  marriage 
in  England,  and  originally  valid  by  the  law  of  England, 
lot,  under  any  possible  circumstances,  be  dissolved  by 
decree  of  a  foreign  court.  Before  I  could  give  my  as- 
;  to  such  a  doctrine,  (not  meaning  to  deny  that  it  may 
rue),  I  must  have  a  decision,  after  argument,  upon  such 
lae  as  I  will  now  suppose,  viz.,  a  marriage  in  England, 
parties  resorting  to  a  foreign  country,  becoming  ac- 
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tually  bond  fide  domiciled  in  that  country,  and  then  sepa- 
rated by  a  sentence  of  divorce  pronounced  by  the  competent 
tribunal  of  that  country.  I  am  not  aware  that  that  point 
has  ever  been  distinctly  raised ;  and,  I  think,  I  may  say 
with  certainty,  that  it  has  never  received  any  express  de- 
cision. I  believe  the  course  of  decision  in  Scotland  up  to 
the  present  hour  has  been  to  consider,  that  the  Scotch 
Courts  have  a  right  to  entertain  jurisdiction  with  respect  to 
marriages  had  in  England,  after  the  parties  have  been  resi- 
dents for  a  certain  period  in  Scotland,  though  that  period 
had  been  infinitely  too  short  to  constitute  what  we  should 
call  a  legal  domicil ;  and  that  those  courts  have  proceeded 
in  such  cases  to  divorce  a  vinculo.  It  is  obvious,  that  many 
most  important  differences  may  arise  in  cases  of  this  de- 
scription. Two  Scotch  persons,  married  in  England,  may 
afterwards  go  to  reside  in  Scotland.  Again :  one  of  the 
contracting  parties  may  be  English,  and  the  other  Scotch. 
If  the  law  of  Scotland  continue  such,  as  their  courts  have 
hitherto  held  it  to  be,  and  if  the  decision  in  LolIey*s  case  be 
of  universal  application,  the  issue  of  the  second  marriage 
may  be  legitimate  in  Scotland,  and  illegitimate  in  England. 
The  son  may  take  the  real  estate  in  Scotland,  and  not  the 
real  estate  in  England.  He  might  possibly  be  a  Scotch 
peer,  and  lose  his  English  title,  and  with  it  the  English 
estates,  the  only  support  of  his  Scotch  peerage  '.** 

§  220.  Independent  of  the  point  of  general  jurisdictioDy 
founded  upon  the  fact  of  the  domicil  of  both  the  parties,  or 
at  least  of  the  party  defendant  in  the  suit  for  a  divorce, 
which  for  a  series  of  years  was  most  elaborately  discussed, 
and  remained  in  a  state  of  distressing  uncertainty,  as  well 
as  to  the  effect  of  a  permanent  domicil,  as  to  that  of  a  tem- 
porary domicil,  to  found  a  sentence  of  divorce,  the  Scottish 
Courts  have  been  called  on  to  decide  other  questions  of  a 
broader  character,   and   involving   more   extensive   conse- 

1  Conway  v.  Beazley,  3  Plagg.  Eccles.  R.  645 — 647i  653. 
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quences.  In  the  first  place,  the  general  question  already 
hinted  at,  whether  an  English  marriage  between  English 
subjects,  being  indissoluble  by  the  law  of  England,  can 
under  any  possible  circumstances  be  dissolved  by  a  decree 
of  divorce  in  Scotland  ?  In  the  next  place,  whether  a  mar- 
riage in  Scotland  by  English  subjects,  domiciled  at  the  time 
in  England,  is  dissoluble  under  any  circumstances  by  a  de- 
cree of  divorce  in  Scotland  ?  In  the  next  place,  whether,  in 
case  of  a  marriage  in  England,  it  will  make  any  difference 
that  the  parties  are  both  Scotch  persons,  domiciled  in  Scot- 
land, or  afterwards  become  bond  Jide  and  permanently 
domiciled  there  ? 

§  221.  Upon  these  questions,  the  highest  tribunals  in 
Scotland  have  come  to  the  following  conclusions.  First, 
that  a  marriage  between  English  subjects  in  England,  and 
indissoluble  there,  may  be  lawfiilly  dissolved  by  the  proper 
Scottish  Court  for  a  cause  of  divorce,  good  by  the  law  of 
Scotland,  when  the  parties  are  within  the  process  and  juris- 
diction of  the  Court ;  or,  in  other  words,  that  it  is  not  a 
valid  defence  against  an  action  of  divorce  in  Scotland  for 
adultery  committed  there,  that  the  marriage  was  celebrated 
in  England.  Secondly,  that  a  Scotch  marriage  by  persons 
domiciled  at  the  time  in  England,  is  dissoluble  in  like 
manner  by  the  proper  Scottish  Court ;  or,  in  other  words, 
that  it  is  not  a  valid  defence,  that  the  parties  were  domiciled 
in  England  when  the  marriage  was  celebrated  in  Scotland. 
Thirdly,  that  in  case  of  a  marriage  in  England,  it  will  make 
no  difference  that  the  parties  are  Scottish  persons,  domiciled 
in  Scotland,  or  are  afterwards  bond  Jide  and  permanently 
domiciled  there ;  or,  in  other  words,  that  it  is  not  a  valid 
defence,  that  the  parties  are  Scottish  persons,  happening  to 
be  in  England  when  their  marriage  was  celebrated,  but  who 
afterwards  returned  to  Scotland,  and  cohabited,  and  conti- 
nued domiciled  there.  The  result  of  these  opinions  (the 
unanimous  opinions  of  the  judges  of  the  Court  of  Session) 
is,  that  the  mere  fact  of  the  marriage  having  been  celebrated 
in  England,  whether  it  is  between  English  parties  or  Scot- 
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tish  parties,  or  both,  is  not  per  Me  a  defence  against  asmtof 
divorce  for  adultery  committed  there '. 

§  222.  The  reasoning  by  which  these  opimoos  are  nam- 
tained,  as  it  may  be  gathered  from  comparing  the  argu- 
ments of  the  different  judges,  is  to  the  following  eSecL 
The  relation  of  husband  and  wife,  wherever  it  may  have 
been  originally  constituted,  and  the  parties  thereto  been 
connected,  is  entitled  to  the  same  protection  and  redren 
from  the  Courts  of  justice  in  Scotland,  as  to  wrongs  com- 
mitted in  Scotland,  which  belong  of  right  to  that  rdation 
by  the  law  of  Scotland'.  By  marrying  in  Elngland  the 
parties  do  not  become  bound  to  reside  for  ever  in  England, 
or  to  treat  one  another  in  every  other  country  where  they 
may  afterward  reside,  according  to  the  law  <^  fjiglanl 
Their  obligation  is  to  fulfil  the  duties  of  husband  and  wife 
to  each  other  in  every  country  to  which  they  may  be  called 
in  the  course  of  Providence ;  and  they  neither  promise,  nor 
have  they  power  to  engage,  that  they  will  carry  tiie  law  of 
England  along  with  them  to  regulate  what  the  duties  and 
powers  shall  be  which  they  shall  fulfil  and  exercise,  or  die 
redress,  which  the  violation  of  those  duties,  or  abase  of 
those  powers,  may  entitle  them  to  in  all  other  oomrtries. 
All  these  functions  belong  to  the  law  of  the  coontrj  where 
they  may  eventually  reside,  and  to  which  they  nnqaestioii- 
ably  contract  the  duties  of  obedience  and  subjection,  when- 
ever they  enter  its  territories.  Even  if  it  had  been  the  wffl 
of  the  parties  by  any  stipulation,  however  express,  to  make 
the  lex  loci  the  law  of  their  marriage,  it  would  derive  ne 
force  from  that  circumstance.  An  action  of  divwce  codd 
not  be  dismissed,  because  the  parties  when  intermarrying 
had  in  the  most  formal  manner  renounced  the  benefit  of 
divorce,  and  had  become  bound  that  their  marriage  should 
be  indissoluble.     It  would  be  no  objection  to  a  divorce  at 

^  Cases  of  Edmonstone,  Levett,  and  Forbes,  Fergasson  on  Mtr.  and 
Divorce,  pp.  383,  392,  393;  Id.  pp.  114,  115. 
^  Fergusson  on  Mar.  and  Divorce,  p.  358. 
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lity ;  and  in  nowise  confers  them  as  public  benefitB, 
ting  from  agreements  concerning  meum  et  tuum,  which 
apable  of  being  modified  and  renounced  at  pleasure '. 
223.  If  this  supposed  obligation  of  indissolubility,  re- 
ig  from  contract,  can  derire  no  force  from  the  will  of 
puties,  it  cannot  derive  any  from  the  dictates  of  the 
idpal  law,  where  the  relation  of  marriage  originated, 
1  to  give  it  efficacy  ultra  terriiorium ;  for  the  general 
is — Extra-territoriwn  jut  dicenti  impune  non  paretur*. 
te  fbHhnent  of  ordinary  contracts,  as  to  meum  et  tuum, 
ex  loci  contractus  forms  an  implied  condition  of  the  con- 
,  and  is  accordingly  adopted  as  furnishing  the  means  of 
tming  it  aright.  But  this  is  merely  a  proceeding  in 
itico  of  the  will  of  the  parties,  and  not  in  the  least  a 
^tion  of  the  authority  of  a  foreign  law.  The  case  is, 
ifore,  quite  different  where  the  will  of  the  parties  only 
titutes,  and  does  not  modify  the  relation  or  its  rights  ; 

where  of  course  the  municipal  law,  deriving  nothing 
I  Btipvlation  or  agreement,  is  merely  the  positive  insti- 
PB  of  the  sovereign,  and  cannot  direct  the  decisions  of 
gn  courts,  or  the  circumstances  occurring  within  their 

jurisdiction.  Matrimonial  rights  and  obligations,  so 
•s  they  are  juru  gentium,  admit  of  no  modification  by 

will  of  parties ;  and  foreign  courts  are,  therefore,  in 
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§  224.  Foreigners  equally  with  natives^  while  residentsi 
are  subject  to  the  law  here,  and  of  course  are  under  the 
protection  of  the  law.  The  relations  in  which  they  stand 
towards  one  another,  and  which  have  been  duly  constituted, 
before  they  came  here,  if  they  are  relations  recognised  by 
all  civilized  nations,  must  be  observed ;  and  the  obligations 
created  by  them  must  be  fulfilled  agreeably  to  the  dictates 
.of  the  law  of  Scotland.  If  the  law  refused  to  apply  its  rules 
to  the  relation  of  husband  and  wife,  parent  and  child,  mas- 
ter and  servant,  among  foreigners  in  this  country^  Scotland 
could  not  be  deemed  a  civilized  country ;  as  thereby  it  would 
permit  a  numerous  description  of  persons  to  traverse  it^  and 
violate  with  utter  impunity  all  the  obligations  on  which  the 
principal  comforts  of  human  life  depend.  If  it  assumed 
jurisdiction,  but  applied  not  its  own  rules,  but  the  rules  of 
.the  law  of  a  foreign  country,  the  supremacy  of  the  law  oi 
Scotland  within  its  own  territories  would  be  compromised ; 
its  arrangements  for  domestic  comfort  would  be  violated, 
confounded,  and  perplexed;  and  the  powers  of  foreign 
Courts,  unknown  to  its  law  and  constitution,  would  be 
usurped  and  exercised  \  In  every  country  the  laws  relative 
to  divorce  are  considered  of  the  utmost  importance,  as  posi- 
tive laws  affecting  the  domestic  interests  of  society ;  and  in 
some  places  they  are  treated  as  of  divine  authority  ^  A 
party  domiciled  here  cannot  be  permitted  to  import  into 
this  country  a  law  peculiar  to  his  own  case,  and  which  is  in 
opposition  to  those  great  and  important  public  laws,  which 
are  held  to  be  connected  with  the  best  interests  of  society'. 

§  225.  That  there  is  great  force  in  this  reasoning,  can- 
not well  be  denied.  For  a  long  time  it  did  not  obtain  any 
positive  sanction  in  England ;  but  as  far  as  judicial  opinions 
went,  they  were  against  the  doctrine,  that  an  English  mar- 


^  Fergusson  on  Mar.  and  Divorce,  pp.  57,  58,  414,  418. 

2  Id.  pp.  398,  402,  403;  Ante,  §  108,  210. 

3  Id.  pp.  399,  400,  412,  418. 
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riage  is  dissoluble  by  a  Scottish  divorce'.  The  reasoning 
by  which  this  latter  view  was  sustained^  was  to  the  follow- 
ing effect.  The  law  of  the  place  where  the  marriage  is 
celebrated^  furnishes  a  just  rule  for  the  interpretation  of  its 
obligations  and  rights,  as  it  does  in  the  case  of  other  con- 
tracts which  are  held  obligatory  according  to  the  lex  loci 
contract^*.  It  is  not  just  that  one  party  should  be  able 
at  his  option  to  dissolve  a  contract  by  a  law  different  from 
that  under  which  it  was  formed,  and  by  which  the  other 
party  understood  it  to  be  governed.  If  any  other  rule  than 
the  lex  loci  contractus  is  adopted,  the  law  of  marriage,  on 
which  the  happiness  of  society  so  mainly  depends,  must  be 
completely  loose  and  unsettled^;  and  the  marriage  state» 
whose  indissolubility  is  so  much  favoured  by  Christianity, 
and  by  the  best  interests  of  society,  will  become  subject  to 
the  mere  will,  and  almost  to  the  caprice,  of  the  parties  as  to 
its  duration.  The  Courts  of  the  nations,  whose  laws  are 
most  lax  upon  this  subject,  will  be  constantly  resorted  to  for 
the  purpose  of  procuring  divorces ;  and  thus,  not  only  frauds 
will  be  encouraged,  but  the  common  cause  of  morality  and 
religion  be  seriously  injured,  and  conjugal  virtue  and  pa- 
rental affection  become  corrupted  and  debased  *.  Thus,  a 
dissatisfied  party  might  resort  to  one  foreign  country  where 
incompatibility  of  temper  is  a  ground  of  divorce ;  or  to  an- 
other which  admits  of  divorce  upon  even  more  frivolous  pre- 
tences, or  upon  the  mere  consent  of  both,  or  even  of  one  of 
the  parties. 

§  226.  In  this  manner,  a  nation  may  find  its  own  in- 
habitants throwing  off  all  obedience  to  its  own  laws  and 

1  Lolley's  Case,  1  Russ.  &  Ryan's  Ca.  p.  236;  Tovey  v.  Lindsay,  1 
Dow,  R.  124;  McCarthy  r.  De  Caix,  3  Hagg.  Eccles.  R.  642,  n.;  S. 
C  2  Ross.  &Mylne,  620;  2  Kent,  Comm.  Lect.  27,  pp.  116,  117,  (3rd 
edit.). 

^  Fer^sson  on  Mar.  and  Divorce,  pp.  283—285,  311—313,  318,  325, 
335,  339. 

3  Id.  pp.  283,  298,  312. 

*  Id.  pp.  103,  104,  283,  284,  318,  319,  353,  355,  356. 
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institutions,  and  subverting^  by  the  interposition  of  a  foreign 
tribunal,  its  own  fundamental  policy.  Nay,  a  stronger  case 
may  be  put  of  a  marriage,  deemed,  as  a  sacrament,  indis- 
soluble by  the  public  religion  of  a  nation,  which  is  yet  dis- 
solved at  the  will  of  a  foreign  nation,  in  violation  of  the 
highest  of  all  human  duties,  a  perfect  obedience  to  the 
Divine  law.  There  is  no  solid  ground  upon  which  any 
government  can  be  held  to  yield  up  its  own  fiindamental 
laws  and  policy,  as  to  its  own  subjects,  in  fevour  of  the 
laws  or  acts  of  other  countries.  Parties  contracting  in  a 
country  where  marriage  is  indissoluble,  voluntarily  submit 
to  the  jurisdiction  and  laws  of  that  country,  if  they  are 
foreigners  domiciled  there.  If  they  are  natural  subjects, 
they  are  bound  by  the  laws  of  the  country  in  virtue  of  the 
general  duty  of  allegiance.  Why  then  should  England 
permit  her  subjects,  by  a  foreign  domicU,  to  escape  feom 
the  indissolubility  of  a  marriage  contracted  in  England, 
and  thus  permit  them  to  defeat  a  fundamental  policy  of 
the  realm  ^  ?  Such  is  a  summary  of  the  reasoning  on  each 
side  of  this  vexed  question. 

§  226  a.  The  whole  subject,  however,  recently  came 
before  the  House  of  Lords  in  England,  upon  an  appeal 
from  the  Court  of  Session  in  ScoUand,  in  which  the  direct 
question  was,  whether  it  was  competent  for  the  Scottisli 
Courts  to  decree  a  divorce  between  parties  domiciled  la 
Scotland,  who  were  married  in  England?  The  facts  of  the 
case  in  substance  were  these.  A  Scotchman  domiciled  in 
Scotland  was  married  to  an  Englishwoman  in  England; 
and,  by  their  marriage  contract,  a  jointure  was  secured  to 
her  in  his  Scottish  estates.  After  their  marriage  they  went 
to  Scotland,  and  resided  there  a  short  time,  and  then  re- 
turned to  England.     They  afterwards  in  England  executed 


1  Mr.  Chancellor  Kent  has  given  an  excellent  summary  of  the  reasooing 

on  each  side  in  his  Commentaries;  2  Kent,  Comm.  Lect.  27,  pp.  110 117, 

(3rd  edit.).     My  own  duty  required  me  to  follow  out  his  doctrine  by  some 
additional  sketches. 
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articles  ot  separation^  by  which  a  separate  maintenance  was 
secured  to  the  wife  during  her  separation*  Immediately 
afterwards  the  wife  went  abroad^  and  had  ever  since  re^ 
sided  abroad.  The  husband  continued  to  be  domiciled  in 
Scotland,  where  he  brought  a  suit  for  a  divorce  against  his 
wife,  founded  upon  the  charge  of  adultery.  The  prelimi- 
nary question  presented  was,  whether,  even  assuming  the 
parties  to  be  domiciled  in  Scotland,  the  suit  could  be  main- 
tained in  Scotland  for  a  divorce  from  an  English  marriage, 
which  was  by  the  law  of  England  indissoluble  ?  The  Court 
of  Session  affirmed  the  jurisdiction  to  decree  the  divorce ; 
and  this  decree  was  upon  the  appeal  confirmed  by  the 
House  of  Lords  ^ 

§  226  b.  Very  elaborate  judgments  were  delivered  by 
Lord  Brougham  and  Lord  Lyndhurst  upon  this  occasion. 
The  direct  point  decided  was,  that  the  Courts  of  Scotland 
had  by  the  laws  of  Scotland  a  clear  jurisdiction  to  decree  a 
divorce  in  such  a  case  between  parties  actually  domiciled  ia 
Scotland,  notwithstanding  the  marriage  was  contracted  in 
England,  and  that  the  House  of  Lords,  sitting  as  a  Court 
of  Appeal  in  a  case,  coming  from  Scotland,  was  bound  to 
administer  the  law  of  Scotland.  The  Court  did  not,  how- 
ever, decide  what  effect  that  divorce  would  have,  or  ought 
to  have  in  England,  if  it  should  be  brought  in  question  in 
an  English  court  of  justice  ^.  LoUey's  case  was  a  good  deal 
discussed  ;  and  without  being  overturned  as  to  its  professed 
general  doctrine,  must  be  now  deemed  to  be  greatly  shaken, 
except  as  a  decision  upon  its  own  peculiar  circumstances. 

§  226  c.  But  although  the  general  question  as  to  the 
indissolubility  of  an  English  marriage,  so  far  at  least  as  it 
could  arise  in  England  upon  a  litigation  there,  was  left  un- 
decided. Lord  Brougham,  in  delivering  his  judgment,  went 
into  an  elaborate  examination  of  the  general  principles  of 


1  Warrender  v.  Warrender,  9  Bligh,  R.  89  ;  S.  C.  2  Clarke  8c  Finell. 
R.  488. 
^  Ibid. 
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international  law  upon  this  subject.  It  cannot^  therefore,  but 
be  acceptable  to  the  learned  reader  to  have  in  the  subjoined 
note  a  summary  of  the  reasoning  by  which  this  distinguished 
judge  maintained  the  opinion  that,  upon  principles  of  public 
law,  a  divorce  from  an  English  marriage,  made  by  a  com- 
petent Court  of  a  foreign  country,  where  the  parties  are 
domiciled,  ought  to  be  deemed  in  England  to  dissolve  the 
marriage,  and  to  confer  upon  the  parties  all  the  rights 
arising  from  a  lawful  dissolution  K 


1  His  Lordship's  reasoning  was  in  substance  to  the  following  effect: — 
"  The  general  principle  is  denied  by  no  one,  that  the  lex  loci  is  to  be  the 
governing  rule  in  deciding  upon  the  validity  or  invalidity  of  all  personal  con- 
tracts.    This  is  sometimes  expressed^  and  I  take  leave  to  say  inaccorateiy 
expressed,  by  saying,  that  there  is  a  comitas  shewn  by  the  tribunals  of  ooe 
country  towards  the  laws  of  the  other  country.     Such  a  thing  as  comitas  or 
courtesy  may  be  said  to  exist  in  certain  cases,  as  where  the  French  Conrtt 
inquire,  how .  our  law  would  deal  with  a  Frenchman  in  similar  or  parallel 
circumstances,  and  upon  proof  of  it,  so  deal  with  an  Englishman  in  those 
circumstances.     This  is  truly  a  comitas,  and  can  be  explained  upon  no  other 
ground;  and  I  must  be  permitted  to  say,  with  all  respect  for  the  usage,  itii 
not  easily  reconcilable  to  any  sound  reason.     But  when  the  Courts  of  one 
country  consider  the  laws  of  another,  in  which  any  contract  has  been  mtde, 
or  is  alleged  to  have  been  made,  in  construing  its  meaning,  or  ascertaining 
its  existence,  they  can  hardly  be  said  to  act  from  courtesy,  ex  comitate,  far 
it  is  of  the  essence  of  the  subject-matter  to  ascertain  the  meaning  of  the 
parties,  and  that  they  did  solemnly  bind  themselves ;  and  it  is  clear  that  joo 
must  presume  them  to  have  intended  what  the  law  of  the  country  sanctioDi 
or  supposes ;  and  equally  clear,  that  their  adopting  the  forms  and  solemnities 
which  that  law  prescribes,  shews  their  intention  to  bind  themselves;  nay, 
more,  is  the  only  safe  criterion  of  their  having  entertained  such  an  intention. 
Therefore,  the  Courts  of  the  country  where  the  question  arises,  resort  to  die 
law  of  the  country  where  the  contract  was  made,  not  ex  comitate,  hot  ez 
debito  justitise ;  and,  in  order  to  explicate  their  own  jurisdiction  by  discover- 
ing that  which  they  are  in  quest  of,  and  which  alone  they  are  in  quest  of, 
the  meaning  and  intent  of  the  parties.     But  whatever  may  be  the  foundation 
of  the  principle,  its  acceptance  in  all  systems  of  jurisprudence  is  unques- 
tionable.    Thus,  a  marriage,  good  by  the  laws  of  oue  country,  b  held  good 
in  all  others,  where  the  question  of  its  validity  may  arise.     For  why  ?     The 
question  always  must  be,  Did  the  parties  intend  to  contract  marriage  ?     And 
if  they  did  what,  in  the  place  they  were  in,  is  deemed  a  marriage,  they  can- 
not reasonably,  or  sensibly,  or  safely,  be  considered  otherwise  than  as  intend- 
ing a  marriage  contract.     The  laws  of  each  nation  lay  down  the  forms  and 


foi  the  presuroptioQ  of  law  is  in  the  one  case,  that  the  parties  are  ab- 
f  incapable  of  the  consent  required  to  make  the  contract)  and  in  the 
:»e,  that  they  are  iacapatile  until  they  have  complied  with  the  con- 

tmposed.  I  ahail  only  atop  here  to  lemark,  that  the  English  juris- 
ce,  while  it  adopts  this  principle  in  wards,  would  not,  perhaps,  in 

caws  which  may  be  put,  be  found  very  willing  to  act  upon  it  through- 
That,  we  should  expect  that  the  Spauish  and  Portuguese  Courts  would 
I  Eoglisb  marriage  avoidable  between  uncle  and  niece,  or  brother  and 
iii>Uw,  though  solemnized  under  papal  dispensaiiun,  because  it  would 

be  avoidable  iu  this  country.  But  I  strongly  incline  to  think,  that 
nirta  would  refuse  to  sanction,  and  would  avoid  by  sentence,  a  mar- 
wlweea  those  relatives  contracted  in  the  Peninsula,  under  dispensation, 
{b  beyond  all  doubt  such  a  marriage  would  there  be  valid  by  the  lex 
DinctiU,  and  incapable  of  being  set  aside  by  any  proceedings  in  that 
f.  Bat  the  rule  extends,  I  apprehend,  no  further  than  to  the  ascer- 
■  of  the  validity  of  the  contract,  and  the  meaning  of  ibe  parties,  that  ii, 
iitence  of  the  contract  and  its  construction.  If,  indeed,  there  go  two 
nndci  one  and  the  same  name  in  different  countries — if  that  which  is 
miniige  is  of  a  different  nature  in  each — there  may  be  some  room  foi 
J,  that  we  ue  to  consider  the  thiug  to  which  the  pardea  have  bound 
iItcI)  according  to  its  legal  acceptation  in  the  country  where  the  obli- 
wu  contracted.  But  marriage  is  one  and  the  same  thing  substantially, 

Christian  world  over.  Our  whole  law  of  marriage  assumes  this;  and 
ijwitant  to  observe,  that  we  regard  it  as  a  wholly  different  thing,  a  dif- 

atatns,  from  Turkish  or  other  marriages  among  in£del  nations; 
a  we  clearly  never  should  recognise  the  plurality  of  wives,  and  conse- 
nlidity  of  second  marriages,  standing  the  first,  which  second  marriages 
n  of  those  countries  authorize  and  validate.  This  cannot  be  put  upon 
ional  gtonnd,  except  our  holding  the  infidel  marriage  to  be  something 
At  Cram  the  Christian,  and  our  also  holding  Christian  marriage  to  be 
ac  every  where.  Therefore,  all  that  the  Courts  of  one  country  have 
Tmine  U,  whether  or  not  the  thiug  called  marriage,  that  known  relation 
■ona,  that  relation  which  those  Courts  are  acquainted  with,  and  know 
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its  actual  celebration  shall  prevail^  not  only  as  to  its  original 
validity^  but  also  as  to  its  mode  of  dissolution^  some  other 


that  what  is  called  the  essence  of  the  contract  mast  also  be  jndged  of  accord- 
ing to  the  lex  loci ;  and  as  this  is  a  somewhat  vagae»  and  for  its  Tagaenes*,  a 
somewhat  suspicious  proposition,  it  is  rendered  more  certain  by  adding  that 
dissolubility  or  indissolubility  is  of  the  essence  of  the  contract.     Now  I  take 
this  to  be  really  petitio  principii.     It  is  putting  the  very  question  under  dis- 
cussion into  another  form  of  words,  and  giving  the  answer  in  oneway.  There 
are  many  other  things  which  may  just  as  well  be  reckoned  of  the  essence  u 
this.  If  it  is  said,  that  the  parties  marrying  in  England  mnst  be  taken^  all  the 
world  over,  to  have  bound  themselves  to  live,  until  death  or  an  act  of  Par* 
liament  them  '  do  part;'  why  shall  it  not  also  be  said,  that  they  have  boned 
themselves  to  live  together  on  such  terms,  and  with  snch  mntnal  personal 
rights  and  duties,  as  the  English  law  recognises  and  enforces  ?  Those  rights 
and  duties  are  just  as  much  of  the  essence  as  dissolnbility  or  indiasolability; 
and  yet  all  admit — all  must  admit — that  persons  married  in  England  and 
settled  in  Scotland,  will  be  entitled  only  to  the  personal  rights  which  the 
Scotch  law  sanctions,  and  will  only  be  liable  to  perform  the  dnties  which  the 
Scotch  law  imposes.     Indeed,  if  we  are  to  regard  the  nature  of  the  contnct 
in  this  respect  as  defined  by  the  lex  loci,  it  is  di£Scult  to  see  why  we  may  not 
import  from  Turkey  into  England  a  marriage  of  snch  a  nature,  aa  that  it  is 
capable  of  being  followed  by  and  subsisting  with  another,  polygamy  bdng 
there  of  the  essence  of  the  contract.     The  fallacy  of  the  argument,  *  that 
indissolubility  is  of  the  essence,'  appears  plainly  to  be  this :  it  confoands 
incidents  with  essence ;  it  makes  the  rights  under  a  contract,  or  flowiogfrom 
and  arising  out  of  it,  parcel  of  the  contract ;  it  makes  the  mode  ia  whid 
judicatures  deal  with  those  rights,  and  with  the  contract  itself,  part  of  die 
contract;  instead  of  considering,  as  in  all  soundness  of  principle  we  ooghtf 
that  the  contract  and  all  its  incidents,  and  the  rights  of  the  parties  to  it,  and 
the  wrongs  committed  by  them  respecting  it,  must  be  dealt  with  by  the 
Courts  of  the  country  where  the  parties  reside,  and  where  the  contract  is  to 
be  carried  into  execution.     But  at  all  events  this  is  clear,  and  it  seems  deci- 
sive of  the  point,  that  if  on  some  such  ground  as  this  a  marriage  indissohiblf 
by  the  lex  loci  is  to  be  held  indissoluble  every  where,  so,  conversely,  a  mar- 
riage dissoluble  by  the  lex  loci  must  be  held  every  where  dissolable.     The 
one  proposition  is  in  truth  identical  with  the  other.     Now,  it  wooid  follow 
from  hence,  or  rather  it  is  the  same  proposition,  tliat  a  marriage  contracted 
in  Scotland,  where  it  is  dissoluble  by  reason  of  adultery,  or  of  non-adherence, 
is  dissoluble  in  England,  and  that  at  the  suit  of  either  party.     Therefore,  a 
wife  married  in  Scotland  might  sue  her  husband  in  our  courts  for  adultery, 
or  for  absenting  himself  four  years,  and  ought  to  obtain  a  divorce  k  vhiculo 
matrimonii.     Nay,  if  the  marriage  had  been  solemnized  in  Prussia,  either 
party  might  obtain  a  divorce  on  the  ground  of  incompatibility  of  temper;  and 
if  it  had  been  solemnized  in  France  during  the  earlier  period  of  the  revohi« 


iciion  oi  me  couns,  anu  tncit  power  ui  ueming  wiiii  tne  rignis  ana 
of  the  parties  to  it.  If  there  were  a  country  in  wliich  inairiage  could 
uoWed  without  any  judicial  proceeding  at  all,  merely  by  the  parties 
ng  in  pail  to  aepatate,  every  other  country  ought  to  sanction  a  aepa- 
bad  in  pals  there,  and  uphold  a  second  marriage  contracted  after  such 
ur&tioo.  It  may  safely  be  asserted  that  so  absurd  a  proposition  never 
foT  a  moment  be  entertained  ;  and  yet  it  is  not  like,  but  identical  with 
'Opotition  upon  which  the  main  body  of  the  Appellant's  argument  rests, 
be  ^estion  of  indissoluble  or  dissoluble  must  be  decided  in  all  cases  by 
ac  loci.  Hitherto  we  have  been  considering  the  contract  as  to  its 
i  and  (olemnidcs,  and  examining  how  Tar,  being  English,  and  entered 
rith  refereoce  only  to  England,  it  could  be  dissolved  by  a  Scotch  sen- 
of  divorce.  But  the  circumstance  of  parties  belonging  to  one  country 
ing  in  uother  (which  ia  the  case  at  bar)  presents  the  question  in  an- 
light.  In  personal  contracts,  much  depends  upon  the  parties  having 
1  to  the  country  where  it  is  to  be  acted  under,  and  to  receive  its  exe- 
I — upon  their  making  the  contract — with  a  view  to  its  esccuiion  in  that 
ry.  The  marriage  contract  is  emphatically  one  which  parties  make 
a  inunediate  view  to  the  usual  place  of  their  residence.  An  Englishman 
ing  in  Turkey,  contracts  a  marriage  of  an  English  kind,  that  is,  ex- 
g  plurality  of  wives;  because  he  ia  an  Englishman,  and  only  residing 
rkey,  and  under  the  Mahomedan  law  accidentally  and  temporarily,,  and 
sc  he  mairies  with  a  view  of  being  a  married  man,  and  having  a  wife  ill 
od,  and  for  English  purposes;  consequently,  the  incidents  and  effects, 
lie  very  nature  and  essence  (to  use  the  languge  of  the  Appellant's  argn- 
mnu  be  ascertained  by  the  Engliah,  and  not  by  the  Turkish  law.  So 
Englialunan  marrying  in  Prussia,  where  incompatible  temper,  that  isi 
cement,  may  dissolve  the  contract.  As  he  marries  with  a  view  to 
ih  domicil,  hia  contract  will  be  judged  by  Engliah  law,  and  he  cannot 
Cot  m  divorce  here  upon  the  ground  of  incompatible  tempers.  In  like 
n,  a  domiciled  Scotchman  may  be  said  to  contract  not  an  English,  bnt 
tch  marriage,  though  the  consent  wherein  it  consists  may  be  testified  by 
ih  aolemoitieBi     The  Scotch  parties,  looking  to  residence  and  rights  in 
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jurisdiction  to  decree  a  divorce  for  causes  justified  by  the 
law  of  the  matrimonial  domicil  ?     Will  the  like  right  exist 


a  word,  tbeir  domicil;  the  place  so  beautifully  described  by  tbe  civilian— 
'  Locusi  ubi  quisque  larem  suum  posuit  sedemque  fortunarum  suanim,  unde 
cum  proficiscituT  peregrinare  videtur,  quo  cum  revertitur  redire  domam.'  It 
certainly  may  well  be  urged,  both  with  a  view  to  the  genera]  qnestion  of 
lex  loci,  and  especially  in  answering  the  argument  of  the  alleged  essen- 
tial quality  of  indissolubility,  that  the  parties  to  a  contract  like  this  mast 
be  held  emphatically  to  enter  into  it  with  a  reference  to  their  own  domicil 
and  its  laws;  that  the  contract  assumes,  as  it  were,  a  local  aspect;  bat 
that,  at  any  rate,  if  we  infer  the  nature  of  any  mutual  obligatioa  from 
the  presumed  intentions  of  the  parties,  and  if  we  presume  those  intentiou 
from  supposing  that  the  parties  had  a  particular  system  of  laws  in  their  eye, 
(the  only  foundation  of  the  argument  for  the  Appellant),  there  is  fully  more 
reason  to  suppose  they  had  the  law  of  their  own  home  in  their  Tiew,  where 
they  purposed  to  live,  than  the  law  of  the  stranger,  under  which  they  hx^ 
pened  for  the  moment  to  be.  Suppose  we  take  now  another,  but  a  very 
obvious  and  intelligible  view  of  the  subject,  and  regard  the  divorce  not  as  t 
remedy  given  to  the  injured  party,  by  freeing  him  from  the  chain  that  binds 
him  to  a  guilty  partner,  but  as  a  punishment  inflicted  upon  crime,  for  the 
purpose  of  preventing  its  repetition,  and  thus  keeping  public  morals  pure. 
The  language  of  the  Scotch  acts  plainly  countenances  this  view  of  the 
matter,  and  we  may  observe  how  strongly  it  bears  upon  the  present  qnestioii. 
No  one  can  doubt  that  every  state  has  the  right  to  visit  offences  with  sndi 
penalties  as  to  its  legislative  wisdom  shall  seem  meet.  At  one  time  adultery 
was  punishable  capitally  in  England ;  it  is  so  in  certain  cases  still  by  ^ 
letter  of  the  Scotch  law.  Whoever  committed  it  must  have  suffered  that 
j>unishment,  had  the  law  been  enforced,  and  without  regard  to  the  manisgs 
of  which  he  had  violated  the  duties,  having  been  contracted  abroad.  Indeed, 
in  executing  such  statutes,  no  one  ever  heard  of  a  question  being  raised  ss 
to  where  the  contract  had  been  made.  Suppose,  again,  that  the  propositum 
frequently  made  in  modern  times  were  adopted,  and  adultery  were  dedarcd 
to  be  a  misdemeanor,  could  any  one,  tried  for  it  either  here  or  in  Scodand, 
set  up  in  his  defence,  that  to  the  law  of  the  country  where  lie  was  manied 
there  was  no  such  offence  known  ?  In  like  manner,  if  a  dismption  of  the 
marriage  tie  is  the  punishment  denounced  against  the  adulterer  for  disre- 
garding its  duties,  no  one  can  pretend  that  the  tie  being  declared  indissolnUe 
by  the  laws  of  the  country  where  it  was  knit  could  afford  the  least  defence 
against  the  execution  of  the  law  declaring  its  dissolution  to  be  the  penalty  of 
the  Crime.  Whoever  maintains  that  the  Scotch  Courts  are  to  take  cognizanee 
of  the  English  law  of  indissolubility,  when  called  upon  to  inflict  the  pensltj 
of  divorce,  must  likewise  be  prepared  to  hold  that^  in  punishing  any  other 
offence,  the  same  courts  are  to  regard  the  laws  of  the  state  where  the  calpiit 
was  born,   or  where  part  of  the  transaction  passed;   that,  for  example,  • 
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where  no  divorce  is  grantable  by  the  lex  loci  for  a  similar 
cause  in  case  of  a  domestic  marriage  ?   For  instance^  could  a 


forgery  being  committed  on  a  foreign  bill  of  excbange,  the  punishment 
awarded  by  the  foreign  law  is  to  regulate  the  visitation  of  the  offence  under 
the  law  of  Scotland.  It  may  safely  be  asserted,  that  no  instance  whatever 
can  be  given  of  the  criminal  law  of  any  country  being  made  to  bend  to  that 
of  any  other  in  any  part  of  its  administration.  When  the  Roman  citizen 
carried  abroad  with  him  his  rights  of  citizenship,  and  boasted  that  he  could 
plead  in  all  the  courts  of  the  world,  '  Civis  Romanus  sum,'  his  boast  was 
founded,  not  on  any  legal  principle,  but  upon  the  fact  that  his  barbarian 
eoontrymen  had  overrun  the  world  with  their  arms,  reduced  all  laws  to 
ailence,  and  annihilated  the  independence  of  foreign  legislatures.  Their 
ormtors  r^arded  this  very  plea  as  the  badge  of  universal  slavery,  which  their 
warriors  had  fixed  upon  mankind.  But  if  any  foreigner  had  come  to  Rome, 
and  committed  a  crime  punishable  with  loss  of  civiJ  rights,  he  would  in  vain 
have  pleaded  in  bar  of  the  capitis  diminutio,  that  citizenship  was  indelible 
and  indestructible  in  the  country  of  his  birth.  The  lex  loci  must  needs 
govern  aU  criminal  jurisdiction,  from  the  nature  of  the  thing  and  the  pur- 
pose of  that  jurisdiction.  How  then  can  we  say  that,  when  the  Scotch  law 
prononncet  the  dissolution  of  a  marriage  to  be  the  punishment  of  adultery^ 
the  Scotch  Courts  can  be  justified  in  importing  an  exception  in  favour  of  those 
who  had  contracted  an  English  marriagOj — an  exception  created  by  the 
EngHah  law,  and  to  the  Scotch  law  unknown  ?  But  it  may  be  said,  that  the 
offence  being  committed  abroad,  and  not  within  the  Scotch  territory,  prevents 
the  application  to  it  of  the  Scotch  criminal  law.  To  this  it  may,  however, 
be  answered,  that  where  a  person  has  his  domicil  in  a  given  country,  the 
laws  of  that  country  to  which  he  owes  allegiance,  may  visit,  even  criminally, 
offences  committed  by  him  out  of  its  territory.  Of  this  we  have  many 
instances  in  our  own  jurisprudence.  Murder  and  treason  committed  by 
Engliahmen  abroad  are  triable  in  England,  and  punishable  here.  Nay,  by 
the  bill  which  I  iutroduced  in  1811,  and  which  is  constantly  acted  upon, 
British  subjects  are  liable  to  be  convicted  of  felony  for  slave-trading  in  what- 
ever part  of  the  world  committed  by  them.  It  would,  no  doubt,  be  going  far 
to  bold  the  wife  criminally  answerable  to  the  law  of  Scotland,  in  respect  of 
her  legal  domicil  being  Scotch.  But  we  are  here  not  so  much  arguing  to  the 
merits  of  this  case,  which  has  abundant  other  grouud  to  rest  upon,  as  to  the 
general  principle ;  and  at  any  rate  the  argument  would  apply  to  the  case  most 
frequently  mooted,  of  English  married  parties  living  temporarily  in  Scotland, 
and  adultery  being  there  committed  by  one  of  them.  To  such  a  state  of 
&ct8  the  whole  argument  now  adduced  is  applicable  in  its  full  force ;  and 
without  admitting  that  application,  I  do  not  well  see  how  we  can  hold  that 
the  Scotch  legislature  ever  possessed  that  supreme  power,  which  is  absolutely 
essential  to  the  very  nature  and  existence  of  a  legislature.  If  we  deny  this 
application,  we  truly  admit  that  the  Scottish  parliament  had  no  right  to 

u  2 
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Consistory  Court  of  England  entertain  a  suit  for  a  divorce  a 
vinculo  for  the  cause  of  adultery  in  case  of  a  Scottish  mar- 


pnnisli  the  offence  of  adultery  by  the  penalty  of  divorce.     Nay,  we  hold,  that 
English  parties  had  a  right  to  violate  the  Scotch  criminal  law  with  perfect 
impunity  in  one  essential  particular;  for,  suppose  no  other  penalty  had  been 
provided  by  the  Scotch  law,  except  divorce,  all  Eoglish  offenders  against  that 
law  must  go  unpunished.     Nay,  worse  still,  all  Scotch  parlies,  who  chose  to 
avoid  the  punishment,  had  only  to  marry  in  England,  and  then  the  law,  the 
criminal  law,  of  their  own  country  became  inoperative.     The  gross  absurdity 
of  this  strikes  me  as  bearing  directly  upon  the  argument,  and  as  greater  than 
that  of  any  consequences  which  I  remember  to  have  seen  deduced  from  aloiMl 
any  disputed  position.     It  may  further  be  remarked,  that  this  argomcBt 
applies  equally  to  the  case  if  we  admit  that  the  Scotch  divorce  is  invalid  out  of 
Scotland,  and  consequently,  that  it  stands  well  with  even  the  principles  ofLoUey'l 
case.     In  order  to  dispose  of  the  present  question,  it  is  not  at  all  necessary  M 
the  one  side  to  support,  or  on  the  other  to  impeach,  the  authority  of  Lolle/s  case, 
or  of  any  other  which  may  have  been  determined  in  England  upon  that  anther* 
ity.     This  ought  to  be  steadily  borne  in  mind.     The  resolntion  in  LoDey't 
case  was,  that  an  English  marriage  could  not  be  dissolved  by  any  proceeding 
in  the  courts  of  any  other  country,  for  English  purposes ;  in  other  words, 
that  the  conrts  of  this  country  will  not  recognise  the  validity  of  the  Seotdi 
divorce,  but  will  hold  the  divorced  wife  dowable  of  an  English  estate,  the 
divorced  husband  tenant  thereof  by  the  courtesy,  and  either  party  gnilty  of 
felony  by  contracting  a  second  marriage  in  England.     Upon  the  force  and 
effect  of  such  a  divorce  in  Scotland,  and  for  Scotch  purposes,  the  jodgei 
gave,  and  indeed  could  give,  no  opinion ;   and  as  there  would  be  nothing 
legally  impossible  in  a  marriage  being  good  in  one  country,  which  was  pro- 
hibited by  the  law  of  another,  so,  if  the  conflict  of  the  Scotch  and  English 
law  be  complete  and  irreconcilable,  there  is  nothing  legally  impoasible  in  a 
divorce  being  valid  in  the  one  country,  which  the  conrts  of  the  other  may 
hold  to  be  a  nullity.     LoUey's  case,  therefore,  cannot  be  held  to  decide  the 
present,  perhaps  not  even  to  affect  it  in  principle.     In  another  point  of  view 
it  is  inapplicable ;  for,  though  the  decision  was  not  put  npon  any  special  dr- 
cnmstance,  yet,  in  fairly  considering  its  application,  we  cannot  lay  out  ef 
view  that  the  parties  were  not  only  married,  bnt  really  domiciled  in  Engkndi 
and  had  resorted  to  Scotland  for  the  manifest  purpose  of  obtaining  a  temponry 
and  fictitious  domicil  there,  in  order  to  give  the  Scotch  Courts  jurisdictioa 
over  them,  and  enable  them  to  dissolve  their  marriage;  whereas,  here,  the 
domicil  of  the  parties  is  Scotch,  and  the  proceeding  is  bona  fide  taken  by 
the  husband  in  the  courts  of  his  own  country,  to  which  he  is  amenable,  end 
ought  to  have  free  access,  and  no  fraud  upon  the  law  of  any  other  country  if 
practised  by  the  suit.     It  must  be  added,  that  in  Lolley*s  case,  the  English 
marriage  had  been  contracted  by  English  parties,  without  any  view  to  the 
execution  of  the  contract  at  any  time  in  Scotland;  whereas,  the  marriage  now 
in  question  was  had  by  a  Scotchman  and  a  woman,  whom  the  contract  made 
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riage  ?     Or  in  such  cases^  is  the  remedy  to  he  exclusively 
pursued  in  the  domestic  forum  of  the  marriage  ?     Whoever 


Scotch,  and  therefore  may  be  held  to  have  contemplated  an  execution  and 
effects  in  Scotland.  But  although  for  these  reasons  the  support  of  my  opinion 
does  not  require  that  I  should  dispute  the  law  in  Lolley's  case,  I  should  not 
be  dealing  fairly  with  this  important  question  if  I  were  to  avoid  touching 
upon  that  subject;  and  as  no  decision  of  this  House  has  ever  adopted  that 
role*  or  assumed  its  principle  for  sound,  and  scted  upon  it,  I  am  entitled 
here  to  express  the  difficulty  which  I  feel  in  acceding  to  that  doctrine — a 
difficulty  which  much  deliberation  and  frequent  discussion  with  the  greatest 
lawyers  of  the  age,  I  might  say  both  of  this  and  of  the  last  age — ^has  not  been 
able  to  remove  from  my  mind.     If  ,no  decision  had  ever  been  pronounced  in 
this  country,  recognising  the  validity  of  Scotch  marriages  between  English 
parties  going  to  Scotland,  with  the  purpose  of  escaping  from  the  authority  of 
the  English  law,  I  should  have  felt  it  much  easier  to  acquiesce  in  the  decision 
of  which  I  am  speaking;   for  then  it  might  have  been  said,  consistently 
enough,  that  whatever  may  be  the  Scotch  marriage  law  among  its  own  sub- 
jects, and  for  the  government  of  Scotch  questions,  ours  is  in  irreconcilable 
conflict  with  it,  and  we  cannot  permit  the  positive  enactments  of  our  statute- 
book,  and  the  principles  of  our  common  law,  to  be  violated  or  eluded  by 
merely  crossing  a  river,  or  an  ideal  boundary  line.     Nor  could  anything 
have  been  more  obvious  than  the  consistency  of  those  who,  holding  that  no 
unmarried  parties,  incapable  of  marrying  here,  can,  in  fraud  of  our  law, 
contract  a  valid  marriage  in  Scotland,  by  going  there  for  an  hour,  should  also 
hold  the  cognate  doctrine  that  no  married  parties  can  dissolve  an  English 
marriage,  indissoluble  here,  by  repairing  thither  for  six  weeks.     But  upon 
this  firm  ground,  the  decision  of  all  the  English  Courts  have  long  since  pre- 
vented us  from  taking  our  stand.     They  have  held,  both  the  Consistorial 
Judges  in  Compton  v,  Bearcroft,  and  those  of  the  Common  Law  in  Ilderton  v» 
Ilderton,  the  doctrine  uniformly  recognised  in  all  subsequent  cases,  and  acted 
upon  daily  by  the  English  people,  that  a  Scotch  marriage,  contracted  by 
English  parties  in  the  face  and  in  fraud  of  the  English  law,  is  valid  to  all 
intents  and  purposes,  and  carries  all  the  real  and  all  the  personal  rights  of 
an  English  marriage,  affecting  in  its  consequences  land  and  honours,  and 
duties  and  privileges,  precisely  as  does  the  most  lawful  and  solemn  matri- 
monial   contract   entered    into    among  ourselves,    in    our    own   churches, 
according  to  our  ritual,  and  under  our  own  statutes.     It  is  quite  impos- 
sible, after  this,  to  say  that  we  can  draw  the  line,  and  hold  a  foreign  law, 
which   we   acknowledge  all-powerful  for  making  the  binding  contract,    to 
be  utterly  impotent  to  dissolve  it.     Were  a  sentence  of  the  Scotch  Court 
in   a   declarator   of  marriage   to  be  given  in  evidence  here,  it  would  be 
conclusive  that  the  parties  were  man   and  wife,   and   no  exception   could 
be  taken  to  the  admissibility,  or  the  effect  of  the  foreign  evidence,  upon 
the  ground  of  the  parties  having  been  English,  and  repaired  to  Scotland  for 
the  purpose  of  escaping  the  provisions  of  the  English  law.     A  similar  sen- 
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shall  diligently  consider  these  questions^  will  not  find  them 
without  serious    embarrassment.      They  are   incidentally 


tence  of  the  same  Court,  declaring  tbe  marriage  to  be  dissolved  by  the  same 
law  of  Scotland,  is  now  supposed  to  be  given  in  evidence  between  parties  who 
had  married  in  England.  Can  it,  in  any  consistency  of  reason,  be  objected 
to  the  reception,  or  to  the  force  of  this  sentence,  that  the  contract  had  been 
made,  and  the  parties  had  resided  here?  In  what  other  contract  of  a  natnre 
merely  personal — in  what  other  transaction  between  men — ^ia  such  a  nde 
ever  applied — ^such  an  arbitrary  and  gratuitous  distinction  made — such  in 
exception  raised  to  the  universal  position,  that  things  are  to  be  diaaolved  by 
the  same  process  whereby  they  are  bound  together ;  or  rather,  that  the  tie  li 
to  be  loosened  by  reversing  the  operation  which  knit  it,  bnt  reversing  the 
operation  according  to  the  same  rules?  What  gave  force  to  the  ligament? 
If  a  contract  for  sale  of  a  chattel  is  made,  or  an  obligation  of  debt  is  incorred, 
or  a  chattel  is  pledged  in  one  country,  the  sale  may  be  annnHed,  the  debt 
released,  and  the  pledge  redeemed  by  the  law  and  by  the  forms  of  another 
country  in  which  the  parties  happen  to  reside,  and  in  whose  Courts  dieir 
rights  and  obligations  come  in  question,  unless  there  was  an  express  8tipn« 
lation  in  the  contract  itself  against  such  avoidance,  release,  or  redemptioD. 
But  at  any  rate,  this  is  certain,  that  if  the  laws  of  one  conntry  and  its  eonrti 
recognise  and  give  effect  to  those  of  another,  in  respect  of  the  constitntion  d 
any  contract,  they  must  give  the  like  recognition  and  effect  to  tlioae  sane 
foreign  laws  when  they  declare  the  same  kind  of  contract  diaaolyed.  Sop- 
pose  a  party  forbidden  to  purchase  from  another  by  our  equity,  as  adminis- 
tered in  the  Courts  of  this  country  (and  we  have  some  restraints  upon  certain 
parties,  which  come  very  near  prohibition)  ;  and  suppose  a  sale  of  diattdi 
by  one  to  another  party,  standing  in  this  relation  towards  each  other*  dioold 
be  effected  in  Sctoland,  and  that  our  Courts  here  should  (whether  tight  or 
wrong)  recognise  such  a  rule,  because  the  Scotch  law  would  affirm  it;  surely 
it  would  follow,  that  our  Courts  must  equally  recognise  a  rescission  of  the 
contract  of  sale  in  Scotland  by  any  act  which  the  Scotch  law  regards  aa  vaBd 
to  rescind  it,  although  our  own  law  may  not  regard  it  as  sufficient.  Suppose  a 
question  to  arise  in  the  Courts  of  England  respecting  the  execution  of  a  oontiact 
thus  made  in  this  country,  and  that  the  objection  of  its  invalidity  were  waivadfor 
some  reason ;  if  the  party  resisting  its  execution  were  to  produce  either  t 
sentence  of  a  Scotch  Court,  declaring  it  rescinded  by  a  Scotch  matter  done  is 
pais,  or  were  merely  to  produce  evidence  of  the  thing  so  done,  and  proof  of 
its  amounting  by  the  Scotch  law  to  a  rescission  of  the  contract-— I  apprehend 
that  the  party  relying  on  the  contract,  could  never  be  heard  to  say,  '  The 
contract  is  English,  and  the  Scotch  proceeding  is  impotent  to  dissolve  it.' 
The  reply  would  be,  *  Our  English  Courts  have  (whether  right  or  wrong) 
recognised  the  validity  of  a  Scotch  proceeding  to  complete  the  obligation, 
and  can  no  longer  deny  the  validity  of  a  similar  but  reverse  proceeding  to 
dissolve  it— unumquodque  dissolvitur  eodem  modo,  quo  coliigatur.'   Suppose, 
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treated  in  the  Scottish  decisions  already  alluded  to ;  and 
the  reasoning  on  each  side  is  worthy  of  an  exact  perusal  ^ 


for  another  example,  (which  is  the  case),  that  the  law  of  this  country  pre- 
doded  an  infiuit,  or  a  married  woman,  from  borrowing  money  in  any  way,  or 
from  binding  themselves  by  deed,  and  that  in  another  country  those  obli* 
gations  could  be  validly  incurred ;  it  is  probable  that  our  law  and  our  Courts 
would  recognise  the  validity  of  such  foreign  obligations.  But  suppose  a 
feme  covert  had  executed  a  power,  and  conveyed  an  interest  under  it  to 
another  feme  covert  in  England,  could  it  be  endured,  that  where  the  donee 
of  the  power  produced  a  release  under  seal  from  the  feme  covert  in  the  same 
fiyreign  country,  a  distinction  should  be  taJcen,  and  the  Court  here  should 
hold  that  party  incapable  of  releasing  the  obligation  ?  Would  it  not  be  said, 
that  our  Courts,  having  decided  the  contract  of  a  feme  covert  to  be  binding 
when  executed  abroad,  must,  by  parity  of  reason,  hold  the  discharge  or  re- 
lease of  the  feme  covert  to  be  valid  if  it  be  valid  in  the  same  foreign  country? 
Nor  can  any  attempt  succeed  in  this  argument,  which  rests  upon  distinctions 
taken  between  marriage  and  other  contracts,  on  the  ground  that  its  effects 
goTern  the  enjoyment  of  real  rights  in  England,  and  that  the  English  law 
alone  can  regulate  the  rights  of  landed  property.  For,  not  to  mention  that  a 
Scotch  marriage  between  English  parties  gives  English  honours  and  estates 
to  its  ianie  which  would  have  been  bastard,  had  the  parties  married,  or  pre- 
tended to  marry  in  England;  all  personal  obligations  may  in  their  conse- 
quences affect  real  rights  in  England.  Nor  does  a  Scotch  divorce,  by  de- 
priving a  widow  of  dower  or  arrears  of  pin-money,  charged  on  English 
property,  more  immediately  affect  real  estate  here  than  a  bond  or  a  judg- 
ment released  in  Scotland  according  to  Scotch  forms,  discharges  real  estate 
of  a  lien^  or  than  a  bond  executed,  or  indeed  a  simple  contract  debt  incurred 
in  Scotland,  eventually  and  consequentially  charges  English  real  estate.  It 
appears  to  me  quite  certain,  that  those  who  decided  Lolley's  case,  did  not 
look  sufficiently  to  the  difficulty  of  following  out  the  principle  of  the  rule 
which  they  laid  down.  At  first  sight,  on  a  cursory  survey  of  the  question, 
there  seems  no  impediment  in  the  way  of  a  judge  who  would  keep  the  Eng- 
lish marriage  contract  indissoluble  in  Scotland,  and  yet  allow  a  Scotch  mar- 
riage to  have  validity  in  England ;  for  it  does  not  immediately  appear  how 
the  dissolution  and  the  constitution  of  the  contract  should  come  in  conflict, 
though  diametrically  opposite  principles  are  applied  to  each.  But  only  mark 
how  that  conflict  arises,  and  how,  in  fact  and  in  practice,  it  must  needs  arise, 
as  long  as  the  diversity  of  the  rules  applied  is  maintained.  When  English 
parties  are  divorced  in  Scotland,  it  seems  easy  to  say,  *  We  give  no  validity 
to  this  proceeding  in  England,  leaving  the  Scotch  law  to  deal  with  it  in  that 
coontry;  and  with  its  awards  we  do  not  in  anywise  interfere.'  But  the 
time  speedily  arrives  when  we  can  no  longer  refuse  to  interfere,  and  then  see 


1  See  Fergnsson  on  Mar,  and  DivorcCi  App.  pp.  383 — 422. 
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The    attempt    to   engraft  foreign  remedial  justice  upon 
domestic   institutions^  has  always  been   found   extremely 


the  inextricable  confasion  that  instantly  arises,  and  involves  the  whole  sub- 
ject. The  English  parties  are  divorced — they  retnrn  to  England,  and  one  of 
them  marries  again;  that  party  is  met  by  LoUey's  case,  and  treated  as  t 
felon.  So  far  all  is  smooth.  But  what  if  the  second  marriage  is  contrttted 
in  Scotland  ?  and  what  if  the  issue  of  that  marriage  claims  an  English  real 
estate  by  descent,  or  a  widow  demands  her  dower  ?  Lolley's  case  will  no 
longer  serve  the  purpose  of  deciding  the  rights  of  the  parties;  for  LoUey't 
case  is  confined  to  the  effects  of  the  Scotch  divorce  in  England,  and  pro- 
fesses not  to  touch,  as  indeed  they  who  decided  it  had  no  authority  to  tondi, 
the  validity  of  that  divorce  in  Scotland.  Then,  the  marriage  being  Scotdi, 
the  lex  loci  must  prevail  by  the  cases  of  Compton  9.  Bearcroft,  and  Ilderton 
V.  Ilderton.  All  its  consequences  to  the  wife  and  issue  must  be  dealt  with 
by  the  English  Courts,  and  the  same  judge  who,  sitting  under  a  commissioB 
of  gaol  delivery,  has  in  the  morning  sent  Mr.  LoUey  to  the  balks  for  felony, 
because  he  re-married  in  England,  and  the  divorce  was  insufficient;  sitting  at 
Nisi  Prius  in  the  afternoon,  must  give  the  issue  of  Mr.  Lolley's  second 
marriage  an  estate  inYorkshire,  because  she  re-married  in  Scotland,  and  mnst 
give  it  on  the  precise  ground  that  the  divorce  was  effectoal*  Thns  the 
divorce  is  both  valid  and  nugatory,  not  according  to  its  own  nature,  or  the 
law  of  any  one  state,  but  according  to  the  accident,  whether  a  transactioii 
which  follows  upon  it,  and  does  not  necessarily  occur  at  all>  chanced  to  take 
place  in  one  part  of  the  island  or  in  the  other;  and  yet  the  felony  of  thehos- 
band  depended  entirely  upon  his  not  having  been  divorced  validly  in  Soot- 
land,  and  not  at  all  upon  his  not  being  divorced  validly  in  England ;  and  the 
title  of  the  wife's  issue  to  the  succession,  or  of  herself  to  dower,  depends 
wholly  upon  the  same  husband  having  been  validly  divorced  in  that  same 
country  of  Scotland.  Nor  will  it  avail  to  contend,  that  the  parties  marrying 
in  Scotland  after  a  Scotch  divorce,  is  in  fraud  of  the  English  role,  as  laid 
down  in  that  celebrated  case.  It  may  be  so ;  but  it  is  not  more  in  frandem 
legis  Anglicanse,  than  the  marriage  was  in  Compton  «.  Bearcroft,  which  yet 
has  been  held  good  in  all  our  Courts.  Neither  will  it  avail  to  argne,  that  the 
indissoluble  nature  of  the  English  marriage  prevents  those  parties  from  duu^ 
rying  again  in  Scotland,  as  well  as  in  England ;  for  the  rule  in  Lolley's  case 
has  no  greater  force  in  disqualifying  parties  from  marrying  in  Scotland,  whoe 
that  is  not  the  rule  of  law,  than  the  English  Marriage  Act  has  in  disqualify- 
ing infants  from  marrying  without  banns  published,  and  yet  these  may,  by 
the  law  of  England,  go  and  marry  validly  in  Scotland.  Indeed,  if  there  be 
any  purely  personal  disqualification  or  incapacity  caused  by  the  law,  and 
which,  more  than  any  other,  may  be  said  to  travel  about  with  the  party,  it  is 
that  which  the  law  raises  upon  a  natural  status,  as  that  of  infancy,  and  fixes 
on  those  who,  by  the  order  of  nature  itself,  are  in  that  condition,  and  unable 
to  shake  it  off,  or  by  an  hour  to  accelerate  its  termination.     If ,  in  a  matter 
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difficult ;  and,  as  we  shall  hereafter  see,  has  led  to  the  con- 
clusion, that  the  safest  and  hest  rule  is  to  give  remedies 


confessedly  not  clear,  and  very  far  from  being  unincumbered  witb  doubt  and 
difficolty,  we  find  that  manifest  and  serious  inconvenience  is  snre  to  result 
irom  one  view,  and  very  little  in  comparison  from  adopting  the  opposite 
coarse,  nothing  can  be  a  stronger  reason  for  taking  the  latter.  Now,  surely 
it  strikes  every  one,  that  the  greatest  hardships  must  occur  to  parties,  the 
greatest  embarrassment  to  their  rights,  and  the  utmost  inconvenience  to  the 
Conrts  of  justice  in  both  countries,  by  the  rule  being  maintained,  as  laid  down 
in  LoUey's  case.  The  greatest  hardship  to  parties — ^for  what  can  be  a 
greater  grievance,  than  that  parties  living  bond  fide  in  England,  though  tem- 
porarily, should  either  not  be  allowed  to  marry  at  all  during  their  residence 
here,  or  if  they  do,  and  afterwards  return  to  their  own  country,  however  great 
its  distance,  that  they  must  be  deprived  of  all  remedy  in  case  of  misconduct, 
however  aggravated,  unless  they  undertake  a  voyage  back  to  England,  ay,  and 
unless  they  can  comply  with  the  parliamentary  forms  in  serving  notices; — 
the  greatest  embarrassment  to  their  rights — ^for  what  can  be  more  embarrass* 
ing  than  that  a  person's  status  should  be  involved  in  uncertainty,  and  should 
be  sabject  to  change  its  nature,  as  he  goes  from  place  to  place;  that  he 
should  be  married  in  one  country,  and  single,  if  not  a  felon,  in  another;  bas- 
tard here,  and  legitimate  there? — ^the  utmost  inconvenience  to  the  Courts-^ 
for  what  inconvenience  can  be  greater,  than  that  they  should  have  to  regard 
a  person  as  married  for  one  purpose,  and  not  for  another ; — single  and  a  felon, 
if  he  marries  a  few  yards  to  the  southward — lawfully  married,  if  the  ceremony 
be  performed  a  few  yards  to  the  north  ; — a  bastard,  when  he  claims  land — le- 
gitimate, when  he  sues  for  personal  succession ; — widow,  when  she  demands 
the  chattels  of  her  husband — his  concubine,  when  she  counts  as  dowable  of 
his  land?  It  is  in  vain  to  remind  us  of  the  opportunity  which  a  strict  adher- 
ence to  the  lex  loci,  with  respect  to  dissolution  of  the  contract,  would  give  to 
violators  of  our  English  marriage  law.  This  objection  comes  too  late.  Be- 
fore the  validity  of  Scotch  marriages  had  been  supported  by  decisions  too 
nnmerons  and  too  old  for  any  question,  this  argument  ab  inconveniente,  might 
have  been  urged  and  set  against  those  other  reasons  which  I  have  adduced, 
drawn  from  the  same  consideration.  But  we  have  it  now  firmly  established, 
as  the  law  of  the  land,  and  daily  acted  upon  by  persons  of  every  condition, 
that,  though  the  law  of  England  incapacitates  parties  from  contracting  mar- 
riage here,  they  may  go  for  a  few  minutes  to  the  Scotch  border,  and  be  mar- 
ried as  effectually  as  if  they  had  no  incapacity  whatever  in  their  own  country, 
and  then  return,  after  eluding  the  law,  to  set  its  prohibitions  at  defiance, 
without  incurring  any  penalty,  and  to  obtain  its  aid  without  any  difficulty  in 
securing  the  enjoyment  of  all  the  rights  incident  to  the  married  state.  Surely 
there  is  neither  sense  nor  consistency  in  complaining  of  the  risk,  infraction,  or 
evasion  arising  to  the  English  law  from  supporting  Scotch  divorces,  after 
Having  thns  given  to  the  Scotch  marriages  the  power  of  eluding,  and  break- 


298  CONFLICT   OF   LAWS.  [CH.  VU. 

only  to  the  extent^  and  in  the  manner  which  the  lex  loci 
justifies  and  approves  \ 

§  228.  In  America^  questions  respecting  the  nature  and 
effect  of  foreign  divorces  upon  domestic  marriages,  and  vice 
versd,  have,  as  might  be  expected,  not  unfirequently  been 
under  discussion  in  our  Courts.    In  Massachusetts,  in  some 


ing  and  defying  that  law  for  so  many  years.     I  have  now  been  commeiitiiig 
upon  Lolley's  Case  on  its  own  principle ;  tliat  is,  regarding  it  as  merely 
laying  down  a  rule  for  England,  and  prescribing  how  a  Scotch  diYorce  shall 
be  considered  in  this  country,  and  dealt  with  by  its  Courts.     I  have  felt  this 
the  more  necessary;  because  I  do  not  see,  for  the  reasons  which  haTe  occa- 
sionally been  adverted  to  in  treating  the  other  argument,  how,  conaiatendy 
with  any  principle,  the  Judges  who  decided  the  case>  could  limit  its  ap^ca* 
tion  to  England,  and  think  that  it  did  not  decide  also  on  the  Talidity  ol  the 
divorce  in  Scotland.     They  certainly  could  not  hold  the  second  En^^ 
marriage  invalid  and  felonious  in  England,  without  assuming  that  the  Scotch 
divorce  was  void  even  in  Scotland.     In  my  view  of  the  present  qneitioii, 
therefore,  it  was  fit  to  shew  that  the  Scotch  Courts  have  a  good  title  to  con- 
sider the  principle  of  Lolley's  case  erroneous,  even  as  an  English  decides. 
This,  it  is  true,  their  Lordships  have  not  done  ;  and  the  judgment  now  under 
appeal  is  rested  upon  the  ground  of  the  Scotch  divorce  being  sufficient  to  de- 
termine the  marriage-contract  in  Scotland  only.     I  must  now  observe,  ihat, 
supposing  (as  may  fairly  be  concluded),  LoUey's  case  to  have  decided  thst 
the  divorce  is  void  in  Scotland,  there  can  be  no  ground  whatever  for  holdiig, 
that  it   is  binding  upon  the  Scotch  Courts  on  a  question  of  Scotch  law.    If 
the  cases  and  the  authorities  of  that  law  are  against  it,  the  learned  persons 
who  administer  the  system  of  jurisprudence,  are  not  bound  to  regard— nayi 
they  are  not  entitled  to  regard — an  English  decision,  framed  by  En^iah 
Judges  upon  an  English  case,  and  devoid  of  all  authority  beyond  the  Tweed. 
Now,  I  have  no  doubt  at  all,  that  the  Scotch  authorities  are  in  favour  of  the 
jurisdiction,  and  support  the  decision  under  appeal.     But  I  mnat  premise^ 
that,  unless  it  could  be  shewn  that  they  were  the  other  way,  my  mind  if 
made  up  with  respect  to  the  principle,  and  I  should  be  for  affirming  on  that 
ground  of  principle  alone,  if  precedent  or  dicta  did  not  displace  the  aigument. 
The  principle  I  hold  so  dear,  upon  grounds  of  general  law,  that  the  proof  it 
thrown,  according  to  my  view,  upon  those  who  would  shew  the  Scotch  law  to 
be  the  other  way."     I  have  given  his  Lordship's  reasoning  at  large ;  .because 
it  seemed  difficult  to  omit  particular  passages  which  have  been  already  cited, 
or  will  be  cited  hereafter  in  other  connexions,  without  impairing  its  true  force. 
Ante,  §115;  Post,  §  259  b. 

^  See  in  English  Law  Magazine,  vol.  6,  p.  32,  a  review  of  the  English  law 
as  to  divorces.  See  on  this  very  point  the  judgment  of  Lord  Broughim 
in  Warrender  o.Warrender,  9  Bligh,  R.  115 — 118,  cited  ante,  §  226  c,  note. 
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early  cases,  the  Supreme  Court  refused  to  interfere  and  grant  a 
divorce,  where  the  parties  lived  in  another  State  at  the  time 
the  adultery  was  charged  to  have  heen  committed,  and  the 
Ubellant  had  since  that  time  removed  into  the  State.  These 
decisions  seem  mainly  to  have  proceeded  upon  the  con- 
struction of  the  local  statutes,  which  conferred  jurisdiction 
upon  the  Court  in  matters  of  divorce ;  but  it  was  admitted 
that  the  State  to  which  the  parties  belonged,  had  jurisdic- 
tion, and  could  exercise  it  if  it  appeared  expedient  \  In  a 
later  case,  where  a  marriage,  celebrated  in  Massachusetts, 
had  been  dissolved  in  Vermont,  upon  a  suit  by  the  husband 
for  a  divorce,  for  the  cause  of  extreme  cruelty  of  his  wife, 
(a  cause  madmissible  by  the  laws  of  Massachusetts  to  dis- 
solve a  marriage),  it  appearing  that  the  parties  had  not  at 
the  time  any  permanent  domicil  in  Vermont,  but  that  the 
husband  had  gone  there  for  the  purpose  of  obtaining  a 
divorce,  the  divorce  was  held  a  mere  nullity,  upon  the 
ground  that  there  was  no  real  change  of  domicil.  '*  If,** 
said  the  Court,  **  we  were  to  give  eflTect  to  this  decree,  we 
should  permit  another  State  to  govern  our  citizens,  in  direct 
contravention  of  our  own  statutes  ;  and  this  can  be  required 
by  no  rule  of  comity  ^'' 

§  229.  In  another  case,  the  general  question  came  before 
the  Court,  whether  a  marriage,  celebrated  in  Massachusetts, 
could  be  dissolved  by  a  decree  of  divorce  of  the  proper 
State  Court  of  Vermont,  both  parties  being  at  the  time 
bond  fide  domiciled  in  that  State,  and  the  cause  of  divorce 
being  such  as  would  not  authorize  a  divorce  a  ninculo  in 
Massachusetts.  The  Court  decided  in  the  affirmative,  upon 
the  ground  that  the  law  of  the  actual  domicil  must  regulate 
the  right.  The  reasoning  of  the  Court  was  to  the  following 
effect  : — "  Regulations  on  the   subject   of  marriage   and 


1  Hopkins  v,  Hopkins,  3  Mass.  R.  158;  Carter  v.  Carter,  6  Mass.  R. 
268. 

3  Inkabitants  of  Hanover  v.  Turner,  14  Mass.  R.  227,  231.  See  also 
Barber  v.  Root,  10  Mass.  R.  265,  266. 
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divorce  are  rather  parts  of  the  criminal,  than  of  the  civil 
code,  and  apply  not  so  much  to  the  contract  between  the 
individuals,  as  to  the  personal  relations  resulting  from  it, 
and  to  the  relative  duties  of  the  parties  to  their  standing 
and  conduct  in  the  society  of  which  they-  are  members; 
and  these  are  regulated  with  a  principal  view  to  the  public 
order  and  economy,  the  promotion  of  good  morals,  and  the 
happiness  of  the  community.  A  divorce,  for  example,  in  a 
case  of  public  scandal  and  reproach,  is  not  a  vindication  of 
the  contract  of  marriage,  or  a  remedy  to  enforce  it ;  but 
a  species  of  punishment  which  the  public  have  placed  in  the 
hands  of  the  injured  party  to  inflict,  under  the  sanction  and 
with  the  aid  of  the  competent  tribunal,  operating  as  a  re- 
dress of  the  injury,  when  the  contract  having  been  violated, 
the  relation  of  the  parties,  and  their  continuance  in  the  mar- 
ried state,  have  become  intolerable  or  vexatious  to  them, 
and  of  evil  example  to  others.  The  lex  loci,  therefore,  by 
which  the  conduct  of  married  persons  is  to  be  regulated^ 
and  their  relative  duties  are  to  be  determined,  and  by  which 
the  relation  itself  is  to  be  in  certain  cases  annulled,  must  be 
always  referred,  not  to  the  place  where  the  contract  was 
entered  into,  but  where  it  subsists  for  the  time — where  the 
parties  have  had  their  domicil,  and  have  been  protected  in 
the  rights  resulting  from  the  marriage  contract,  and  especially 
where  the  parties  are  or  have  been  amenable  for  any  viola- 
tion of  the  duties  incumbent  upon  them  in  that  relation^* 


I  Barber  r.  Hoot,  10  Mass.  R.  265.  By  the  Revised  Statutes  of  Mii- 
sachusetts,  1835,  ch.  76,  §  9,  10,  11,  it  is  declared,  tliat  no  divorce  shaDbe 
decreed  for  any  cause,  if  the  parties  have  never  lived  together  as  husband 
and  wife  in  this  State.  No  divorce  shall  be  decreed  for  any  cause  whidi 
shall  have  occurred  in  any  other  state  or  country,  unless  the  parties  hid, 
before  such  cause  occurred,  lived  together  as  husband  and  wife  in  this  State. 
No  divorce  shall  be  decreed  for  any  cause  which  shall  have  occurred  in  any 
other  state  or  country,  unless  one  of  the  parties  was  then  living  in  this  State. 
It  is  also  by  another  section  (§  39)  of  the  same  chapter,  provided,  that  when 
an  inhabitant  of  this  State  shall  go  into  any  other  state  or  country,  in  order 
to  obtain  a  divorce  for  any  cause  which  had  occurred  here,  and  whilst  the 
parties  resided  here,  or  for  any  cause  which  would  not  authorize  a  divorce 


N 
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§  229  a.  In  another  case,  the  question  as  to  the 
jurisdiction  to  found  a  suit  for  a  divorce  also  arose ;  and 
it  was  held^  that  ordinarily  such  a  suit  cannot  be  enter- 
tained^ unless  the  parties  are  bond  fide  domiciled  in  the 
State  in  which  the  suit  is  brought ;  and  that  for  this  pur- 
pose the  domicil  of  the  husband  must  be  treated  as  the 
domicil  of  his  wife.  Hence^  if  a  husband  should  bond  fide 
remove  from  Massachusetts  to  another  State  with  his  wifcj 
and  there  a  good  cause  for  a  divorce  by  law  should  occur^ 
a  suit  could  not  be  maintained  therefor  in  the  Courts  of 
Massachusetts  \  But  the  Court  thought  that  cases  might 
arise  in  which  the  change  of  domicil  of  the  husband  might 
not  deprive  the  wife  of  her  right  to  sue  for  a  divorce  in  the 
State  where  they  originally  lived  together  ^ 


by  the  laws  of  this  State*  a  divorce  so  obtained  shall  be  of  no  force  or  effect 
in  this  State. 

I  Hartean  o.  Harteaa,  14  Pick.  R.  181. 

^  Ibid. — On  this  occasion  Mr.  Chief  Justice  Shaw,  in  delivering  the 
opinion  of  the  Conrt,  said : — ^*'  Much  obscurity  has,  we  think,  been 
thrown  on  the  subject  by  confounding  the  two  questions,  which  are 
essentially  different,  viz. — 1.  In  what  cases  a  party  is  entitled  to  claim  a 
divorce  ;  and  2.  In  what  county  the  libel  should  be  brought.  As  it  is  a 
right  conferred  by  statute,  the  one  question  may  sometimes  depend  on  the 
other  ;  for  if  by  the  terms  of  the  statute  no  suit  can  be  instituted,  it  is  very 
dear  that  no  divorce  can  be  had.  But  I  think  there  may  be  cases  where  the 
statute  confers  a  right  to  have  a  divorce,  in  which  the  statute  gives  a  general 
jurisdiction  to  this  Court;  and  yet  where  the  parties  do  not  live,  that  is,  have 
their  domicil,  either  at  the  time  of  the  act  done,  or  at  the  time  of  the  suit 
commenced,  in  any  county  in  this  commonwealth.  If  so,  there  are  cases 
where  the  statute  cannot  be  literally  complied  with,  and  must  be  construed  cy 
pres  according  to  the  intent.  Suppose  a  husband  commits  adultery,  and 
then  purchases  a  house  and  actually  takes  up  his  domicil  in  another  State ; 
bnt  before  his  wife  has  joined  him  she  is  apprized  of  the  fact,  and  imme- 
diately files  a  libel  for  a  divorce,  and  obtains  an  order  to.  protect  her  from 
the  power  of  her  husband,  as  by  law  she  may  :  he  is  an  inhabitant  of 
another  State,  and  can  in  no  sense  be  said  to  live  in  any  county  in  this  State ; 
and  yet  it  would  be  difficult  to  say  that  she  is  not  entitled  to  have  a  divorce 
here.  Supposing,  instead  of  the  last  case,  he  has  actually  purchased  a  house 
and  changed  his  domicil  to  another  State,  and  there  commits  adultery  ;  and 
the  wife>  not  having  joined  him,  and  not  having  left  her  residence  in  this 
State,  becomes  acquainted  with  the  fact,  and  libels  and  obtains  a  similar 
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§  230.  In  New  York^  as  far  as  decisions  have  gone^  they 
coincide  with  those  of  Massachusetts.      Thus  in  a  case 


order,  could  she  not  maintain  it?     Yet,  in  the  latter  case,  at  the  time  of  tlie 
act  done^  and  in  the  other,  at  the  time  of  the  suit  institated,  the  respondeDt, 
one  of  the  parties,  certainly  did  not  live  in  any  county  of  this  commonwealtL 
This  suggests  another  course  of  inquiry ;  that  is,  how  far  the  maxim  is  ap- 
plicahle  to  this  case,  '  that  the  domicil  of  the  wife  follows  that  of  the  husband.' 
Can  this  maxim  he  true,  in  its  application  to  this  snhject,  where  the  wife 
claims  to  act,  and  hy  law,  to  a  certain  extent,  and  in  certain  cases,  is  allowed 
to  act,  adversely  to  her  hushand  ?     It  would  oust  the  Court  of  its  joiisdictioiiy 
in  all  cases  where  the  husband  should  change  his  domicil  to  another  State 
before  the  suit  is  instituted.     It  is  in  the  power  of  a  husband  to  change  and 
fix  his  domicil  at  his  will.     If  the  maxim  could  apply,  a  man  might  go  from 
this  county  to  Providence,  take  a  house,  live  in  open  adultery,  abandonii^ 
his  wife  altogether,  and  yet  she  could  not  libel  for  a  diyorce  in  this  State, 
where,  till  such  change  of  domicil,  they  had  always  lived.     He  clearly  lives 
in  Rhode  Island;  her  domicil,  according  to  the  maxim,  follows  his;  she, 
therefore,  in  contemplation  of  law,  is  domiciled  there  too;  so  that  neither  of 
the  parties  can  be  said  to  live  in  this  commonwealth.     It  is  probaUy  a  joster 
view  to  consider  that  the  maxim  is  founded  upon  the  theoretic  identity  of 
person  and  of  interest,  between  husband  and  wife,  as  established  by  law,  aad 
the  presumption,  that  from  the  nature  of  that  relation  the  home  of  the  one 
is  that  of  the  other,  and  intended  to  promote,  strengthen,  and  socnra  their 
interests  in  this  relation,  as  it  ordinarily  exists,  where  union  and  harmoay 
prevail.     But  the  law  will  recognise  a  wife  as  having  a  sepazmte  existcnee, 
and   separate  interests,    and   separate  rights,   in  those   casea  where  the 
express  object    of   all  proceedings    is    to    show    that  the   relation  itsdf 
ought  to   be   dissolved,   or  so  modified  as  to  establish  separate  interesti, 
and  especially   a  separate  domicil  and  home,  bed  and  hoard  being  po^ 
a  part   for   the   whole,   as   expressive  of   the   idea  of  home ;    otherwise^ 
the  parties   in  this   respect  would  stand  upon  very   unequal  gronnds,  it 
heing  in  the  power  of  the  husband  to  change  his  domicil  at  will,  but  not  m 
that  of  the  wife.     The  husband  might  deprive  the  wife  of  the  means  of  ea- 
forcing  her  rights,  and,  in  effect,  of  the  rights  themselves,  and  of  the  pro- 
tection of  the  laws  of  the  commonwealth,  at  the  same  time  that  his  owa 
misconduct  gives  her  a  right  to  be  rescued  from  his  power,  on  aecoont  of  hii 
own  misconduct  towards  her.     Dean  r.  Richmond,  5  Pick.,  461 ;  Barber  !• 
Root,  10  Mass.  R.  260.     The  place  where  the  marriage  was  had.  aeems  to 
be  of  no  importance.     The  law  looks  at  the  relation  of  husband  and  wife,  si 
it  subsists  and  is  regulated  by  our  laws,  without  considering  under  what  law 
or  in  what  country  the  marriage  was  contracted.     The  good  sense  of  the 
thing  seems  to  be,  if  the  statute  will  permit  us  to  reach  it,  that  where  par- 
ties have  bond  fide  taken  up  a  domicil  in  this  commonwealth,  and  have 
resided  under  the  protection  and  subject  to  the  control  of  our  laws,  and 
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where  the  marriage  was  in  that  State^  and  afterwards  the 
wife  went  to  Vermont,  and  instituted  a  suit  for  divorce 
there,  for  a  cause  not  recognised  by  the  laws  of  New  York, 
against  her  husband,  who  remained  domiciled  in  New  York, 
the  Supreme  Court  of  the  latter  State  refused  to  carry  the 
decree  into  effect,  in  regard  to  alimony,  notwithstanding 
the  husband  had  appeared  in  the  cause ',  upon  the  ground 
that  there  being  no  bond  fide  change  of  the  domicil  of  the 
parties,  it  was  an  attempt  fraudulently  to  evade  the  force 
and  operation  of  the  laws  of  New  York*.     The  Court, 


during  the  continuance  of  such  domicil,  one  does  an  act  which  may  entitle 
the  other  to  a  divorce,  such  divorce  shall  he  granted,  and  the  suit  for  it 
entertaioed,  although  the  fact  was  done  out  of  the  jurisdiction,  and  whether 
the  act  be  a  crime  which  would  suhject  a  party  to  punishment  or  not;  that 
aftter  such  right  has  accrued,  it  cannot  be  defeated,  either  by  the  actual 
absence  of  the  other  party,  however  long  continued  animo  revertendi,  or  by 
a  colovirable  change  of  domicil,  or  even  by  an  actual  change  of  domicil ;  and 
that  it  shall  not  be  considered  in  law  that  the  change  of  domicil  of  the  hus- 
band draws  after  it  the  domicil  of  the  wife  to  another  State,  so  as  ^o  oust  the 
Courts  of  this  State  of  their  jurisdiction,  and  deprive  the  injured  wife  of  the 
protection  of  the  laws  of  thb  commonwealth,  and  of  her  right  to  a  divorce. 
But  where  the  parties  have  bond  fide  renounced  their  domicil  in  this  State, 
though  married  here,  and  taken  up  a  domicil  in  another  State,  and  there  live 
as  man  and  wife,  and  an  act  as  done  by  one,  which,  if  done  in  this  State, 
would  entitle  the  other  to  a  divorce,  and  one  of  the  parties  comes  into  this 
State,  the  Courts  of  this  commonwealth  have  not  such  jurisdiction  of  the 
parties,  and  of  their  relation  as  husband  and  wife,  as  to  warrant  them  in  saying 
that  the  marriage  should  be  dissolved.  The  case  of  Barber  r.  Root  is  an 
authority  for  saying  that  such  a  divorce  would  not  be  valid  in  New  York. 
It  is  of  importance  that  such  a  question  should  be  regulated,  if  possible,  not 
by  local  law,  or  local  usage,  under  which  the  marriage  relation  should  be 
deemed  subsisting  in  one  State  and  dissolved  in  another,  but  upon  some 
general  principle,  which  can  be  recognised  in  all  states  and  countries,  so  that 
parties  who  are  deemed  husband  and  wife  in  one  shall  be  held  so  in  all.  So 
may  interesting  relations,  so  may  collateral  and  derivative  rights  of  pro- 
perty and  of  inheritance,  so  may  correlative  duties  depend  upon  the  sub- 
sistence of  this  relation,  that  it  is  scarcely  possible  to  overrate  the  importance 
of  placing  it  upon  some  general  and  uniform  principle,  which  shall  be  recog- 
nised and  adopted  in  all  civilized  states." 

'  This  does  not  appear  in  the  statement  of  facts;  but  it  is  averred  by 
counsel  to  appear  upon  the  exemplification  of  the  record  of  the  decree  of 
Vermont.      1  John.  R.  431. 

3  Jackson  v.  Jackson^  1  John.  R.  424. 
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however,  abstained  from  declaring  what  was  the  legal  effisct 
of  the  divorce  so  obtained.  In  another  case,  where  the  mar- 
riage was  in  Connecticut,  and  the  husband  afterwards  went 
to  Vermont,  and  instituted  a  suit  there  for  a  divorce  against 
his  wife,  who  never  resided  there,  and  never  appeared  m 
the  suit ;  it  was  held,  that  the  decree  of  divorce  obtained  in 
Vermont  was  invalid,  being  in  fraudem  legis  of  the  State 
where  the  parties  were  married  and  had  their  domicil.  It 
was  further  held,  that  the  Courts  of  Vermont  could  not 
possess  a  proper  jurisdiction  over  the  case,  both  parties  not 
being  within  the  State,  and  the  wife  not  having  had  any  per- 
sonal notice  of  the  suit^  What  would  be  the  effect  of  a 
marriage  in  Connecticut,  a  subsequent  bond  fide  change  of 
domicil  to  New  York,  and  then  a  divorce  in  Connecticut, 
both  parties  appearing  in  the  suit,  remains,  as  yet,  un- 
decided *. 

§  230  a.  Upon  the  whole,  the  doctrine  now  firmly  estab- 
lished in  America  upon  the  subject  of  divorce  is,  that  the 
law  of  the  place  of  the  actual  hond  fide  domicil  of  tbe 
parties  gives  jurisdiction  to  the  proper  Courts  to  decree  a 
divorce  for  any  cause  allowed  by  the  local  law,  without 
any  reference  to  the  law  of  the  place  of  the  original  marriage, 
or  the  place  where  the  offence  for  which  the  divorce  is  al- 
lowed, was  committed.  Perhaps  the  doctrine  cannot  be 
stated  with  more  clearness  than  in  the  reasoning  of  Mr. 
Chief  Justice  Gibson,  in  a  recent  case.  **  The  law  of  the 
place  (says  he)  is  necessarily  the  law  of  the  marriage,  for 
its  primitive  obligation;  but,  except  on  the  principle  of 
perpetual  submission  to  its  supremacy  in  all  things,  it  is 
not  the  law  of  the  contract  for  the  determination  of  its 
dissolubility.  Is,  then,  a  rule  thus  founded,  adapted  to  the 
jurisprudence  of  a  country  whose  law  of  allowance  is  dif- 
ferent, and  whose  asserted  right  of  affiliation  in  respect  to 


»  Borden   v.  Fitch,    15  John.  R.  121.     See  2  Kent,  Coram.  Lect  27, 
pp.  108—118,  3rd  edit.     See  also  Bradshaw  r.  Heath,  14  Wend.  R.  407. 
2  Pawling  t?.  Bird's  Executors,  13  John,  R.  192,  208,  209. 
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those  whom  it  admits  on  that  ground  to  its  civil  and  poli- 
tical privileges^  divorce  among  the  rest^  concedes  the  same 
right  to  every  other  country  ?  Framed  on  the  basis  of  this 
kw,  the  contract  implies  no  perpetuity  of  municipal  regu- 
lation. While  the  parties  remain  subject  to  our  jurisdiction^ 
the  marriage  is  dissoluble  only  by  our  law  ;  when  they  are 
remitted  to  another^  it  is  incidentally  remitted  along  with 
them.  And  that  consequence  must  ensue^  as  well  when  they 
are  remitted  to  a  jurisdiction  entirely  foreign^  as  when  they 
are  remitted  to  that  of  a  sister-state ;  for  whatever  ultra- 
territorial  force  a  sentence  of  divorce,  by  a  Court  of  com- 
petent jurisdiction,  may  have  been  thought  to  gain  from  the 
constitutional  precept,  that  the  judgment  of  a  State  Court 
is  to  receive  the  same  faith  and  credit  in  every  other  State 
as  in  its  own,  nothing  in  the  federal  constitution  or  laws 
has  been  thought  to  touch  the  question  of  jurisdiction ; 
and  the  members  of  the  union,  therefore,  stand  towards 
each  other,  in  relation  to  it,  as  strangers.  With  what  con- 
sistency, then,  would  naturalized  citizens  be  allowed  our 
law  of  divorce,  if  the  validity  of  a  divorce  by  the  law  of 
the  domicil  in  a  sister-state  were  disallowed,  because  the 
marriage  had  not  the  same  origin  ?  Transfer  of  allegiance 
and  domicil  is  a  contingency  which  enters  into  the  views  of 
the  parties,  and  of  which  the  wife  consents  to  bear  the  risk. 
By  sanctioning  this  transfer  beforehand,  we  consent  to  part 
with  the  municipal  governance  incident  to  it ;  but  with  this 
limitation  we  part  not  with  the  remedy  of  past  trans- 
gression \'* 

§  230  b.  The  incidents  to  a  foreign  divorce  are  also 
naturally  to  be  deduced  from  the  law  of  the  place  where 
it  is  decreed.  If  valid  there,  the  divorce  will  have,  and 
ought  in  general  to  have,  all  the  effects  in  every  othai 
country,  upon  personal  property  locally  situate  there,  which 
are  properly  attributable  to  it  in  the  forum  where  it  is 
decreed.     In  respect  to  real  or  immovable  property,  the 

1  Dorsey  r.  Dorsey,  1  Chand.  Law  Reporter,  287,  289. 
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same  effects  would  in  general  be  attributed  to  such  divorce 
as  would  ordinarily  belong  to  a  divorce  of  the  same  sort  by 
the  lex  loci  rei  sites.  If  a  dissolution  of  the  marriage  would 
there  be  consequent  upon  such  a  divorce,  and  would  there 
extinguish  the  right  of  dower,  or  of  tenancy  by  the  cour- 
tesy, according  to  such  local  law,  then  the  like  effects  would 
be  attributed  to  the  foreign  divorce,  which  worked  a  like 
dissolution  of  the  marriage  ^ 

^  Warrender  v.  Warrender,  9  Bligh,  R.  127;  Ante»  $  226,  c.  note. 
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§  231.  We  next  come  to  the  consideration  of  the  highly 
important  branch  of  international  jurisprudence  arising 
from  the  conflict  of  laws  in  matters  of  contract  generally  \ 
This  subject  has  been  very  much  discussed^  not  only  by 
foreign  jurists  and  foreign  courts^  but  in  our  own  domestic 
tribunals.  The  general  principles  which  regulate  it  have^ 
therefore^  acquired  a  high  d^ree  of  certainty,  although, 
upon  so  complex  a  topic,  many  intricate  and  difficult  ques- 
tions yet  remain  unsettled. 

§  232.  It  is  easy  to  see,  that,  in  the  common  intercourse 
of  different  countries,  many  circumstances  may  be  required 
to  be  taken  into  consideration  before  it  can  be  clearly 
ascertained  what  is  the  true  rule  by  which  the  validity, 
obligation,  and  interpretation  of  contracts  are  to  be  governed. 
To  make  a  contract  valid,  it  is  a  universal  principle,  ad- 
mitted by  the  whole  world,  that  it  should  be  made  by  parties 
capable  to  contract ;  that  it  should  be  voluntary  ;  that  it 
should  be  upon  a  sufficient  consideration  ;  that  it  should  be 
lawful  in  its  nature  ;  and  that  it  should  be  in  its  terms 
reasonably  certain.  But  upon  some  of  these  points  there 
is  a  diversity  in  the  positive  and  customary  laws  of  different 
nations.  Persons  capable  in  one  country  are  incapable  by 
the  laws  of  another  ^ ;  considerations  good  in  one  country 
are  insufficient  or  invalid  in  another ;   the  public  policy  of 

*  See  on  the  subject  of  this  chapter,  1  Barge,  Comm.  on  Col.  and  For. 
Law,  pt,  1,  ch.  1,  pp.  23,  24,  29;  Id.  vol.  8,  pt.  8,  ch.  22,  pp.  749*— 780  ; 
Foelix,  Conflict.  desLois,  ReTue  Etrang.  et  Fran.  torn.  7,  (1840),  §  39 — 51, 
pp,  344—306. 

«  Ante,  §  5 1—90. 
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one  country  permits  or  favours  certain  agreements  which 
are  prohibited  in  another ;  the  forms  prescribed  by  the  kws 
of  one  country  to  insure  validity  and  obligation  of  contracts, 
are  unknown  in  another  ;  and  the  rights  acknowledged  by 
one  country,  are  not  commensurate  with  those  belonging  to 
another.  A  person  sometimes  contracts  in  one  country  and 
is  domiciled  in  another,  and  is  to  pay  in  a  third  ;  and  some- 
times the  property  which  is  the  subject  of  the  contract  is 
situate  in  a  fourth ;  and  each  of  these  countries  may  have 
different,  and  even  opposite,  laws  affecting  the  subject- 
matter.  What,  then,  is  to  be  done  in  this  conflict  of  laws? 
What  law  is  to  regulate  the  contract,  either  to  determine 
the  rights,  or  the  remedies,  or  the  defences  growing  oat  of 
it,  or  the  consequences  flowing  from  it  ?  What  law  is  to 
interpret  its  terms,  and  ascertain  the  nature,  character,  and 
extent  of  its  stipulations  ?  BouUenois  has  very  justly  said, 
that  these  are  questions  of  great  importance^  and  embrace 
a  wide  extent  of  objects'. 

§  233.  There  are  two  texts  of  the  civil  law  which  treat 
of  this  subject,  which  have  been  supposed  by  civilians  and 
jurists  to  involve  an  apparent  antinomy.  One  seems  to  re- 
quire that  the  place  where  the  contract  is  entered  into 
should  alone  govern  the  contract.  Si  fundus  vemerit,  ex 
consuetucHne  ejus  regionis,  in  qud  negotium  gestnm  est,  pro 
evictione  eaveri  aportet^.  If  land  shall  be  sold,  it  is  to  be 
warranted  against  eviction,  according  to  the  law  of  the 
country  in  which  the  business  is  transacted.  The  other,  oa 
the  contrary,  seems  to  require  that  the  place  where  the  con- 
tract is  to  be  executed  should  govern  it.  Contnmw 
unuiquisque  in  eo  loco  intelligitur,  in  quo  ut  sohertt  a 
obligavit ;  Every  one  is  understood  to  have  contracted  in 

1  2  BouUenois,  Obser.  46,  p.  445. 

S  Digi  lib.  21,  tit.  2,  1.  6 ;  Potbier,  Pand.  lib.  21,  tit.  2,  ii.7.  See 
Everhardus,  Concil.  178,  p.  207;  Post,  §  300  b.  See  Bartolus**  interpre- 
tation of  this  law.  Bartolus,  ad  Cod.  lib.  1,  tit.  1,  1. 1,  n.  14 — 16;  Poet, 
^301. 
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the  place  in  which  he  has  bound  himself  to  perform  the 
contract  ^ 

§  234.  Dumoulin  has  endeavoured  to  reconcile  these  texts, 
by  supposing  that  the  former  law.  Si  fundus,  truly  and 
fundamentally  presupposes  that  the  contracting  parties 
have  their  domidl  in  the  place  of  the  contract,  and  that  the 
contract  is  there  to  be  executed  ;  but  that  the  latter  law, 
Contraxisse,  applies  to  the  case  where  the  party  has  bound 
himself  to  execute  the  contract  throughout  in  another  place 
than  that  in  which  the  contract  is  made.  Sed  hie  venditor 
to  ipso  se  ohUgat,  solutionem  et  traditionem  realem  per  se  vel 
per  aUum  facere  in  loco,  in  quo  fundus  situs  est ;  ergo,  ibi 
contraxisse,  censetur.  Et  sic  Lex,  Si  fundus,  ex  viva  et 
radiaUe  ratione  proesuppotut  contrahentes  habere  domicp- 
Hum  in  loco  contractus*.  Le  Brun  says,  that  when  the 
Doctors  say,  in  commenting  on  the  law.  Si  fundus, — Locus 
contractus  regit  in  contractibus,  they  mean  in  every  thing 
which  concerns  the  manner  of  contracting  the  exterior  form 
of  the  contract.  But  that  the  law  of  the  domicil  is  to 
govern  in  whatever  respects  the  substance  and  effects  of  the 
acts  done^  However,  the  generality  of  French  authors 
have  reconciled  these  laws  in  a  different  manner,  by  con- 
sidering that  the  place  of  a  contract  admits  of  a  double 
meaning,  viz.  the  place  where  the  contract  is  entered  into ; 
{ubi  verba  proferuntur)  ;  and  that  there  the  contract  is  to  be 
executed  where  payment  is  to  be  made  {ubi  solutio  desti- 
natur^).  They  think,  therefore,  that  the  law.  Si  fundus,  is  to 
be  understood  of  the  place  where  the  contract  is  entered 


1  Dig.  lib.  44,  tit.  7,  1.  21 ;  Pothier,  Pand.  lib.  5,  tit.  1,  n.  36.  To  the 
same  effect  is  the  text: — *'  Contractum  autem  non  utique  eo  loco  intelligitur, 
qoo  Degotium  gestum  sit,  sed  quo  solvenda  est  pecunia."  Dig.  lib.  42,  tit.  5, 
1.  3 ;  Pothier,  Pand.  lib.  42»  tit.  5,  n.  24. 

2  Molin.  Comment.  In.  Cod.  lib.  1,  tit.  1,  1.1,  Conclusiones  de  Statutis, 
Molin.  Opera,  torn.  3,  p.  554;  Everhardus,  Consil.  178,  pp.  206,  207; 
3  Borgc,  Comra.  on  Col.  and  For.  Law,  pt.  2,  c.  20,  pp.  851—853 ;  2  Boul- 
lenois,  Observ.  46,  pp.  445 — 447. 

^  Le  Brun,  De  la  Communaute,  liv.  1,  cb.  2,  §  46. 

♦  2  BouUenob,  Observ.  46,  pp.  446,  447;   Post,  §  299—304. 
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into^  (tibi  verba  prolata  sunt) ;  and^  that  it  properly  applies 
to  cases  where  it  is  necessary  to  decide  upon  the  form, 
either  of  the  proofs  or  the  substance^  or  the  constitution,  or 
the  mode  of  the  contract,  or  of  its  extrinsic  ceremonies  or 
solemnities ;  and  that  the  law,  Contraxisse,  applies  to  the 
case  where  the  question  is  respecting  the  rights  which  spring 
from  the  contract,  of  which  the  execution  and  performance 
are  referred  to  another  place  \ 

§  235.  BouUenois  holds  both  interpretations  unsatisfiictorj 
and  insufficient  for  many  occasions  ;  for  they  suppose  that 
two  places  only  are  to  be  examined  in  resolving  all  questi<Ni8, 
the  place  of  the  making,  and  the  place  of  the  performance 
of  the  contract ;  and,  in  effect,  they  put  aside  the  law  of 
the  place  of  the  sUm  of  the  thing  (ret  sitce),  and  that  of 
the  domicil  of  the  parties,  which  are  often  imperatiye,  and 
on  many  occasions  deserve  a  preference^.  He  adds,  that 
there  is  another  difficulty  which  arises  in  these  mixed  ques- 
tions, which  is,  that  the  laws  in  one  place  affix  to  certab 
clauses  a  certain  sense  and  a  certain  effect,  and  the  laws  of 
another  place  give  them  a  sense  and  an  effect  either  more 
extensive  or  more  restrained^  He  also  informs  us  that  many 
foreign  jurists  have  warned  us  against  two  errors,  whicb 
constitute  the  quicksands  of  the  law  on  this  subject,  and 
which  are  necessary  to  be  avoided  ^.  One  of  these  errors  b 
the  confounding  of  those  things  which  belong  to  the  so- 
lemnities of  the  acts,  and  the  effects  which  result  from  the 
nature  of  the  acts  on  the  one  side,  with  those  which  belong 
to  the  charges,  or  liens,  which  spring  up  afiber  the  acts, 
purely  as  accidents,  on  the  other  side*.  The  other,  the 
omission  in  a  proper  case  to  have  a  due  regard  or  deference 
to  the  law  of  the  situs  or  locality  of  the  thing  ®. 

1  2  BouUenois,  Observ.  46,  pp.446,  447;    Post,   §  229 — 304.     See  also 
Evcrhardus,  Consil.  78,  n.  18,  19,  p.  207. 

2  2  BouUenois,  Observ.  46,  p.  447. 

3  Post,  §  275. 

*  2  BouUenois,  Observ.  46,  pp.  447,  449. 

5  Id.  pp.  447—449. 

6  Id.  pp.  449,  450. 
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§  236.  M»yiu8  has  given  us  a  warning  in  this  matter 
against  confounding  the  solemnities  of  acts  and  contracts, 
as  well  as  the  effects  caused  by  them,  with  the  charges 
thereof,  and  extrinsic  accidents  which  follow  the  contracts, 
but  are  not  in  the  contracts  themselves.  Cave,  auiem,  in 
hae  materia,  confundat  actuum  et  cantractuum  solennia,  nee 
nam  effectus  ac  ipsis  causatos,  cum  earum  onere  et  acddenii 
extrmeeco,  quod  contractus  subsequitur,  sed  ex  non  ipm  conr 
iraetibus  est.*  Id,  dum  multi  ignorant,  aut  non  discernunt, 
forenses  maxime  ladunt,  et  gravantur  ^  So  that,  according 
to  Msevius,  the  law  of  the  place  of  the  contract  is  to  govern, 
first,  as  to  the  solemnities  of  the  act  or  contract ;  and,  se- 
condly, as  to  the  effects  caused  thereby;  but  as  to  the 
diai^^es  (finus)  and  extrinsic  accidents,  that  it  b  not  to 
govern.  Forenses  servare  teneri  statuta  et  consuetudines 
iaei,  ubi  aliquid  agunt,  et  contrahunt  ad  vaUditatem  actus  et 
comtractus.  Statutum  enim  actus  seu  contractus  semper  at- 
tenditur,  cm  disponentes  vel  contrahentes  se  alligare  et  con- 
farmare  eolmsse  censetur*.  And  speaking  afterwards  upon 
the  charges  and  extrinsic  accidents  of  acts  and  contracts, 
he  adds :  In  his  enim,  quia  non  spectant  ad  formam  modumn 
que  contrahendi,  contractum  autem  extrinsecus  subsequuntur, 
non  sectamur  statuta  loci  contractus  ^.  In  this  system  he  is 
not  generally  followed ;  and  BouUenois  has  observed,  that 
it  is  very  difficult  to  say  what  ought  to  be  deemed  to  be- 
long to  the  solemnities  of  contracts,  what  are  the  effects 
caused  by  them^  and  what  are  the  charges  and  extrinsic 
accidents  resulting  from  them  ^. 

§  237.  Burgundus  has  offered  the  following  system.  In 
relation  to  express  contracts,  two  things  are  to  be  consi- 
dered— the  form  and  the  matter  of  the  contract.  Omnis 
auiem  obligandi  ratio  habeat,  necesse  est,  rem  et  verba,  hoc 


1  Msviusy  ad  Jus  Lubecense,  Quest.  Prelim.  4,  n.  18,p.  22. 

2  Id.  4,  n.  11,  13,  14,p.  22. 

3  Id.  4,  n.  18,  p.  22:  2  Boullenois,  Observ.  46,  pp.  448—450. 
♦  2  Boullenois,  Observ.  46,  pp.  447 — 449. 
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est,  formam  et  materiam  ^  But  he  adds,  that  it  is  not  in- 
discriminately permitted  to  contract  in  all  times  and  places; 
but  it  is  very  often  material,  with  what  persons  we  contract ; 
and  all  these  things  will  be  unavailing,  unless  the  contract 
is  conformable  to  the  laws.  Sed  nee  omm  loeo  et  tempore 
contrahere  licet ;  plurimum  quoque  refert,  cum  quibus  stipih 
lemur.  Et  sane  fuec  omnia  supervacua  sint,  nisi  et  sectnubm 
leges  paciscamur  ^.  These  things  being  premised,  Burgan- 
dus  lays  down  the  following  rules;  first,  in  every  thing 
which  regards  the  form  of  contracts  and  the  perfecting  of 
them,  the  law  of  the  place  where  the  contract  is  entered 
into  is  to  be  followed.  Et  quidem  in  scripturd  instrumenti, 
in  solemnitatibus  et  ceremoniis,  et  generaliter  in  omnibus  qua 
ad  formam  yusque  perfectionem  pertinent,  spectanda  est 
consuetudo  regionis,  ubijit  negotiatio  \  These  he  deems  the 
substantials  of  the  contract  (substantialia  contract^) ;  and 
among  them  he  includes  the  necessity  of  giving  a  cauticm 
or  security  upon  a  sale  against  any  eviction,  according  to 
the  customary  law^.  So,  the  laws  which  determine  the  place 
and  time  when  and  where  contracts  ought  to  be  m^de,  be- 
long to  the  perfection  of  the  form.  CondiHo  lad  et  temporit 
perfectionem  form<B  quoque  respiciunt ;  et  idea  regiane  cour 
tractus  pariter  diriguntur^.  In  like  manner,  all  special 
stipulations  for  a  limited  responsibility,  as  of  particular 
heirs  only,  belong  to  the  form^.  And  he  concludes  hy 
observing,  that  in  all  questions  touching  the  obligation  of 
the  contract  or  its  interpretation,  as,  for  example,  whom  it 
binds,  and  to  what  extent — what  is  included,  what  is  ex- 
cluded from  it;   also,   in  respect  to  all  actions,  and  all 

ambiguities  arising  out  of  the  contract we  are  first  to 

follow  what  has  been  done  by  the  parties  ;  or  if  it  does  not 


*  Burgundus,  Tract.  4,  n.  1,  p.  100. 

2  Id.  pp.  100,  101;  2  Boullenois,  Observ.  46,  pp.  450,  451;  Post,  § 
300  a. 

3  Id.  n.  7,  n.  29,  p.  104,  105. 

♦  Id.  n.  7,  p.  105.  5  Ibid.  6  Ibid. 
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3ear  what  has  been  done,  the  consequence  will  be,  that 
are  to  follow  what  is  usual  in  the  country  where  the  act 
ik  place.  For  the  law  is  the  common  instructor  of  the 
ole  country,  whose  voice  all  hear ;  and  therefore  every 
3  who  contracts  in  another  province,  is  not  supposed  to 
ignorant  of  its  customs ;  but  whatever  he  does  not  ex- 
588  plainly,  he  refers  to  the  interpretation  of  the  law,  and 
la  and  intends  that  which  the  law  itself  wills  and  intends. 
id  all  these  things  may  well  be  said  of  the  solemnities  of 
itracts.  Igitur,  ut  paucU  absolvam,  quoties  de  vinculo  ob- 
ntUnds  vel  de  ejus  interpretatione  gmeritur,  veluti,  quos  et 
quantum  obUget,  quid  sententuB  stipulaiiones  ifiesse,  quid 
fsse  credi  aparteat — item  in  omnibus  actionibus,  et  ambigm- 
ibus,  qtuB  inde  oriuntur,  primum  quidem  id  sequemur  quod 
er  partes  actum  erit ;  aut  si  non  paret,  quid  actum  est,  erit 
Msequens,  ut  id  sequamur,  quod  in  regione  in  qua  actum  est, 
quentatur.  Imputandum  enim  ei  est,  qui  didt  vel  agit, 
od  apertius  legem  non  dixerit,  in  cujus  potestate  erat 
fcta  complecti,  et  voluntatem  suam  verbis  exprimere.  Nee 
m  stipulator  ferendus  est^  si  ejus  inter  sit  aliter  actum  non 
e,  cum  scire  debuerit,  id  quod  a  contrahentibus  est  omissum, 
}pleri  legibus,  quie  haud  aliter  dirigunt  human  as  actiones, 
km  corpora  nostra  luna  aUemaf.  Lex  enim  communis  est 
reeptrix  civitatis,  cujus  vocem  cuncti  exaudiunt.  Et  ideo, 
\  in  aUend  provincid  paciscitur,  non  credendus  est  esse  con^ 
tudinis  ignarus;  sed  id  quod  palam  verbis  non  exprimit 
inierpretationem  legum  se  referre,  atque  idem  velle,  et 
endere,  quod  lex  ipsa  velit.  Et  hoec  quidem  cuncta  de 
emnitate  dicta  sint  \  He  then  passes  to  the  consideration 
the  matter  of  the  contract,  by  which  he  means  the  things 
which  it  dbposes;  and  he  affirms,  in  respect  to  the 
itter,  that  the  law  of  the  situation  of  the  property  ought  to 
rem.  Cceterum,  ut  sciamus,  contractus,  ex  parte  materiie 
Us  sit,  vel  inutilis,  ad  leges,  qua^,  de  quibus  tractatur,  im- 
'ssae  sunt,  hoc  est,  ad  consuetudinem  situs  respiciemus  ^    He 


1  Burgundiw,  Tract.  4,  n.  8,  p.  105,  106.  ^  id.  4,  9. 
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applies  the  same  rule  to  quasi  contracts  as  to  express  contracts. 
Idem  in  quasi  contractibus,  quod  in  contractihus  ohtinet  \ 

§  238.  Hertius  has  laid  down  three  general  rules  upon 
the  subject  of  the  operation  of  foreign  law  '•  The  first  is, 
that  when  the  law  respects  the  person,  the  law  of  tlie 
country  to  which  the  party  is  a  subject  is  to  be  followed. 
Quando  lex  in  personam  dirigitur,  respiciendum  est  ad  leges 
civitatis  quce  personam  habet  subfectam  ^.  Secondly,  when 
the  law  respects  things,  the  law  of  the  situs  is  to  govem, 
wherever  and  by  whomsoever  the  act  may  be  celebrated. 
Si  Lex  directh  rei  imponitur,  ea  locum  habet,  tMemups 
etiam  locorum  et  a  quocunque  actus  celebretur\  Thirdly, 
when  the  law  imposes  any  form  in  the  transaction  of  the 
business  (actus),  the  law  of  the  place  where  it  is  transacted 
is  to  govern,  and  not  the  law  of  the  domicil  of  the  parties, 
or  of  the  place  where  the  property  is  situate.  Si  lex  aetui 
formam  dat,  inspiciendus  est  locus  actus,  nan  domidUi,  mm 
rei  sitiB  \  This  last  rule,  in  an  especial  manner,  he  applies 
to  contracts,  even  when  they  regard  property  situated  in  a 
foreign  country.  Falet,  etiamsi  bona  in  alio  territario  smA 
sita  ^. 

§  239.  Huberus  lays  down  the  foUowing  doctrine.  All 
business  and  acts  done  in  court,  and  out  of  court,  (or,  as  we 
should  say,  in  pais,  or  judicial),  whether  testamentary  or 
inter  vivos,  regularly  executed  in  any  place  according  to  the 
law  of  that  place,  are  valid  every  where,  even  in  countries 


I 


1  Burgundus,  Tract.  5^  n.  1.  See  also  2  BouUenois^  Obseir.  46,  ^ 
450 — 454y  where  he  has  given  a  summary  of  the  doctrine  of  BurgmidBi. 
Burgnndus,  in  exemplifying  what  he  means  by  the  matter  of  the  contract 
where  the  law  of  the  situs  governs,  evidently  confines  himself  to  real  estate, 
or  immovable  property.  See  Everhardus^  Consil.  78,  n.  18,  19,  p.  207; 
Post,  §  299  c. 

2  Ante,§  30. 

3  1  Heriii  Opera,  De  Collis.  Leg.  p.  123,  §  8;  Id.  p.  176,  (edit.  1716). 
-'I'ld.  p.  125,  §  9;   Id.  p.  177,  (edit.  171G). 

5  Id.  p.  125,  §  10;  Id.  p.  179,(edit.  1716).'^ 

6  Id.  §  4,  p.  126,  §  10,  (edit.  1737);  Id.  pp.  179,  180,  (edit.  1716); 
Post,  371  a. 
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where  a  different  law  prevails,  and  where,  if  transacted  in 
the  like  manner,  they  would  have  been  invalid.  On  the 
other  hand,  business  and  acts,  executed  in  any  place  con- 
trary to  the  law  of  that  place  where  they  are  executed,  as 
they  are  in  their  origin  invalid,  never  can  acquire  any 
ralidity.  And  this  rule  applies  not  only  to  persons  who 
are  domiciled  in  the  place  of  the  contract,  but  to  those  who 
are  commorant  there.  There  is  this  exception,  however, 
to  be  understood ;  that  if  the  rulers  of  another  people  would 
be  afifected  with  any  notable  inconvenience  thereby,  they 
are  not  bound  to  give  any  e£Pect  to  such  business  and  trans- 
actions. Inde  Jlnit  hgc  Positio:  Cuncta  negotia  et  acta 
tarn  in  Judicio,  quam  extra  judicium,  seu  mortis  causd  sive 
inter  vivos,  secundum  jus  certi  loci  rite  celebrata,  valent,  etiam 
ubi  diversa  juri^  observatio  viget,  ac  ubi  sic  inita,  quemadn 
modum  facta  sunt,  non  valerent.  E  contra,  negotia  et  acta, 
certo  loco  contra  leges  ejus  loci  celebrata,  cum  stnt  ah  initio 
invalida,  nusquam  valere  possunt.  Idque  non  modo  respectu 
hommum  qui  in  loco  contractus  habent  domicilium,  sed  et 
illorum  qui  ad  tempus  ibidem  commorantur.  Sub  hac  tamen 
exceptione;  si  rectores  alterius  populi  exitide  notabiU  incom- 
modo  (ffficerentur,  ut  hi  talibus  actis  atque  negotiis  usum 
effectumque  dare  non  teneantur,  secundum  tertii  axiomatis 
limitationem^.  He  applies  the  same  doctrine  indiscrimi- 
nately to  testamentary  acts,  to  acts  inter  vivos,  and  to 
contracts.  Quod  de  testamentis  habuimus,  locum  etiam  Jiabet 
in  actibus  inter  vivos.  Proinde  contractus  celebrati  secun^ 
dum  jus  loci,  in  quo  contrahuntur,  ubique  tam  in  jure,  quam 
extra  judicium,  etiam  ubi  hoc  modo  celebrati  non  valerent, 
sustinentur  :  idque  non  tantum  de  forma  sed  etiam  de.  ma- 
teria contractus  affirmandum  est  ^.  He  adds,  that  the  place 
where  a  contract  is  entered  into,  is  not  to  be  precisely 
regarded ;  that  if  the  parties  had  another  country  in  view 
in  making  the  contract,  that  ought  not  rather  to  be  consi- 


2  2  Hnberas,  lib.  1,  tit.  3,  §  3. 

«  Huberas,  Dc  Confl.  Leg.  lib.  1,  lit.  3,  §  6,  7~P. 
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dered.  Verumtamen  non  ita  proecUe  respidendus  est  locus, 
in  quo  contractus  est  initus ;  ut,  si  partes  alium  locum  re- 
spexerint,  ille  non  potius  sit  considerandus  ^  But  here  the 
same  restriction  is  to  apply^  that  no  injury  arise  thereby 
to  the  citizens  of  the  foreign  country  in  regard  to  their  own 
rights.  Datur  et  alia  Umitationis  scepe  dictce  appUcatio  m 
hoc  articulo;  Effecta  contractuum  certo  loco  initorum,  pro 
jure  loci  ilUus  alibi  qttoque  observantur,  si  nullum  inde  ambus 
aUenis  creetur  prcejudicium,  in  jure  sibi  gmesito ;  ad  quod 
Potestas  aUerius  loci  non  tenetur,  neque  potest  extenderejus 
diversi  territorii  ^  And  he  deduces  the  following  general 
conclusion :  If  the  law  of  a  foreign  country  is  in  conflict 
with  the  law  of  our  own  country^  in  which  a  contract  is  also 
entered  into^  conflicting  with  another  contract  which  is 
entered  into  elsewhere^  in  such  a  case  our  own  law  ought 
to  prevail^  and  not  the  foreign  law.  AmpUamus  hanc  re- 
guhm  tali  extensione : — Si  jus  loci  in  alio  imperio  pugnri 
cum  jure  nostrce  civitatis,  in  qud  contractus  etiam  initus  ert, 
confligens  cum  eo  contractu  qui  alibi  celebratus  est,  magii 
est,  utjus  nostrum,  quamjus  alienum,  servemus*. 

§  239  a.  Bartolus^  on  the  subject  of  contracts  between 
foreigners  in  another  country^  has  expressed  himself  to  the 
following  efiect : — That  we  are  to  distinguish  whether  the 
question  is  (1.)  as  to  the  law  or  custom  which  regulates 
the  solemnities  of  the  contract ;  or  (2.)  as  to  the  institution 
of  the  remedy ;  or  (3.)  as  to  those  things  which  belong  to 
the  jurisdiction^  in  executing  the  contract.  In  the  flrst 
case^  the  law  of  the  place  of  the  contract  is  to  govern ;  in 
the  second  case^  the  law  of  the  place  where  the  suit  is  in- 
stituted; but  in  the  third  case^  as  to  those  things  which 
arise  from  the  nature  of  the  contract  at  the  time  when  it 
was  made,  or  those  which  arise  afterwards  on  account  of 
negligence  or  delay,  the  law  of  the  place  of  the  contract  is 
to  govern.     Et  prirno,  Quoero  quid  de  contractibus  9     Pone 

2  2  Huberus,  lib.  1,  tit.  3,  §  10;  Post,  §  281,  299. 
2  Id.  tit.  1,  §  11.  3  Id.  tit.  8,  §  11. 


■actus.  Secundo  cam,  out  quceris  de  his,  quee  pertinent 
tU  OTiUnationem,  et  insp'tcitur  locus  judicii.  Aut  de  his 
pertinent  ad  ipsius  litis  decisionem  ;  et  tunc,  aut  de  his, 
oriuntur  secundum  ipsius  contractus  naturam  tempm-e 
•actus,  aut  de  his,  qua  oriuntur  ex  post  facto  propter 
'gentiam,  vel  moram.     Prima  casu,  inspicitur  locus  con- 

240.  BouUenois  has  discussed  this  subject  in  a  most 
irate  manner,  and  has  laid  down  a  number  of  rules 
h  are  entitled  to  great  consideration  *.  First. — The  law 
le  place  where  a  contract  is  entered  into,  is  to  govern 
r  erery  thing  which  concerns  the  proof  and  authenticity 
le  contract,  and  the  faith  which  is  due  to  it ;  that  is  to 
in  all  things  which  regard  its  solemnities  or  formali- 
.  Secondly. — The  law  of  the  place  of  the  contract  is 
rally  to  govern  in  every  thing  which  forms  the  obligation 
le  contract,  {le  lien  du  contrat),  or  what  is  called  vtn- 
M  obligationis  *.  Thirdly. — The  law  of  the  place  of  the 
ract  is  to  govern  as  to  the  intrinsic  and  substantive 
of  the  contract  *.  Fourthly. — When  the  law  has  at- 
id  certain  formalities  to  the  things  themselves  which 

laitd.  ConuDent.  «d  Cod.  lib.  1,  tiu  1,  1.  1,  n.  13,  cited  tbo  2  BouU 
,  ObMTT.  46,  pp.  455,  456. 

><niI]eiK>H,  Obserr.  46,  pp.  445 — 538.  Mr.  Henr;  has  laid  down  tlie 
ight  rnlea  of  BauUenoia  ai  clear  lavr,  witbout  tbe  slightest  acknowledg- 
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are  the  subject  of  the  contract,  the  law  of  their  situation  is 
to  govern^     This  rule  is  applicable  to  contracts  respecting 
real  estate.     Fifthly. — ^When  the  law  of  the  place  of  the 
contract  admits  of  dispositions  or  acts  which  do  not  spring 
properly  from  the  nature  of  the  contract,  but  have  their 
foundation  in  the  state  and  condition  of  the  persoUj  there 
the  law,  which  regulates  the  person,  and  upon  which  Ins 
state  depends,  is  to  govern  ^.  Sixthly. — In  questions  whether 
the  rights  which  arise  from  the  nature  and  time  of  the  caor 
tract  are  lawful  or  not,  the  law  of  the  place  of  the  contract 
is  to  govern  ^     Seventhly. — In  questions  concerning  move- 
able property,  of  which  the  delivery  is  to  be  instantly  made, 
the  law  of  the  place  of  the  contract  is  to  govern^    Eighthly. 
— If  the  rights  which  arise  to  the  profit  of  one  of  the  con- 
tracting parties  in  fact  arise  under  a  contract  valid  in  itselfi 
and  not  subject  to  recision,  but  they  arise  from  a  new  cause, 
purely  accidental,  and  e^/io«//acto;  in  this  case,the  law  of  the 
place  where  these  rights  arise,  is  to  govern,  unless  the  parties 
have  otherwise  stipulated^.     Ninthly. — These  rules  are  to 
govern  equally,  whether  the  contestation  be  in  a  foreign 
tribunal,  or  in  a  domestic  tribunal  having  proper  jurisdictkn 
over  the  controversy  •.    Tenthly. — In  questions  upon  the  tine 
interpretation  of  any  clauses  in  a  contract  or  in  a  testa- 
ment, the  accompanying  circumstances  ought  ordinarily  to 
decide  them^ 

§  241 .  Without  entering  farther  into  the  examinatioii  d 
the  opinions  and  doctrines  of  foreign  jurists^,  (a  task  which 
would  be  almost  endless),  we  shall  now  proceed  to  the 
consideration  of  those  doctrines,  touching  contracts  made 


1  2  fioullenois,  Observ.  46,  p.  467.  ^  Ibid ;  Post,  §  437- 

3  2  Boullenois,  Observ.  46,  p.  472.  *  Id.  Observ.  n.  46,  p.  475. 

s  2  Boullenois,  Observ.  46,  p.  477.  «  Id.  Observ.  46,  p.  489. 

7  2  Boullenois,  Observ.  46,  p.  489.  See  also  Fcelix,  Conflict,  des  Loisi 
Revue  Etrang.  ct  Fran.  torn.  7,  (1840),  §  39,  pp.  344—346. 

^  The  learned  reader,  wbo  wishes  for  farther  instruction  as  to  theopinioBS 
of  foreign  jurists  on  all  these  points,  mil  And  many  of  them  collected  ^ 
2  Boullenois,  Observ.  46,  pp.  458 — 538. 
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sign  countries^  which  appear  to  be  reco^ised  and 
I  in  the  jurisprudence  of  the  common  law.  The  law 
is  to  govern  in  relation  to  the  capacity  of  the  parties 
EOT  into  a  contract,  has  been  already  fully  considered', 
been  shewn  that,  although  foreign  jurists  generally 
hat  the  law  of  the  domicil  ought  to  govern  in  regard  to 
padty  of  persons  to  contract ';  yet,  that  the  common 
>lds  a  difierent  doctrine,  viz.,  that  the  iex  lodcontrac- 
to  govern '. 

t2.  (1).  Generally  speaking,  the  validity  of  a  con- 
is  to  be  decided  by  the  law  of  the  place  where  it 
ie.  If  valid  there,  it  is,  by  the  general  law  of  nations, 
^fentimn),  held  valid  every  where,  by  the  tacit  or  implied 
it  of  the  parties*.     The  rule  is  founded,  not  merely  in 

a,  I  51-.79. 

«,  %  61 — 79.  In  addition  to  the  foreign  autboniies  already 
«  mj  aAA  that  of  Cochin  and  D'Agueasean.  The  former  Bays, 
I  iQljeota  of  the  Ung  of  France  are  alwaya  labjecta,  and  they 
towt  the  bonds  which  attach  them  to  his  authority ;  and  paitiea 
lag  in  a  foreign  coustr;  cannot  pouesa  any  capadty  to  contract 
vding  to  the  law  of  their  own  country.  It  is  a  personal  latr,  which 
them  ererywhere.  Cochin,  CEavres,  torn.  1,  pp.  155, 15*;  Id.  545, 
.;  Id.  torn.  4,  p.  555,  4to.  edit.  "When,"  says  D'Aguesseau,  "the 
I  it  aa  to  an  act  pnrely  peraonal,  we  consider  only  the  law  of  the  do- 
That  alone  commands  all  persons  who  are  suhject  to  it.  Other  laws 
nake  those  capable  or  incapable  who  do  not  live  within  their  reach. 
•  is  what  Bartolas  intended  to  remark  when  he  said,  '  Statutum  non 
tkaUlitare  per^ionam  sibi  non  aubjeetam.'  "  D'Aguesseau,  (Euvres^ 
p.  639,  4to.  edit. 

!  Ante,  ch.  4,  §  51—54;  Id.  §  100  — 106.  See  also  Male  r. 
I,  3  Esp.  R.  163;  Thompson  v.  Ketcham,  8  John.  R.  189;  Liverro. 
.34,  $  21,  p.  35;  Id.  §  22— 24,  p.  38;  Id.  ^  26,  27,  p.  40;  Id. 
1.42;  Id.  §  33,  p.43,  §  35;  Andrews  e.His  Creditors,  11  Lonii.R. 
W. 
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the  convenience^  but  in  the  necessities  of  nations ;  for  other- 
wise it  would  be  impracticable  for  them  to  carry  on  an 
extensive  intercourse  and  commerce  with  each  other.  The 
whole  system  of  agencies^  of  purchases  and  sales,  of  mutual 
credits^  and  of  transfers  of  negotiable  instruments,  rests  on 
this  foundation ;  and  the  nation  which  should  refuse  to 
acknowledge  the  common  principles,  would  soon  find  its 
whole  commercial  intercourse  reduced  to  a  state  like  that  in 
which  it  now  exists  among  savage  tribes,  among  the  bar- 
barous nations  of  Sumatra,  and  among  other  portions  of 
Asia  washed  by  the  Pacific.  Jus  autem  gentium  (says  itie 
Institute  of  Justinian)  omni  humano  generi  commune  nt; 
nam,  usu  exigente  et  humanis  necesritatibus,  gentes  humams 
jura  quisdam  sibi  constituerunt.  Et  ex  hoc  jure  gentium,  omna 
pene  contractus  introducti  sunt,  ut  emptio  et  venditio,  loeatio 
et  conduciio,  societas,  depositum,  mutuum,  et  alii  innumerabh 
les  ^  No  more  forcible  application  can  be  propounded  of 
this  imperial  doctrine  than  to  the  subject  of  international 
private  contracts '.  In  this,  as  a  general  principle,  there 
seems  a  universal  consent  of  all  courts  and  jurists,  foreign 
and  domestic  ^ 


11  Loais.  H.  465;  Post,  §  316  a;  Bayley  on  Bills,  ch.  (A)»  Stii  editbj 
F.  Bayley,  p.  78;  Id.  Amer.  edit,  by  Phillips  &  Sewell,  ISSGipp.  78 — 86; 

1  Barge,  CommeDt.  on  Col.  and  For.  Law,  Pt.  1,  ch.  1,  pp.  29*  30;  IVhistflr 
V.  Stodder,  8  Martin,  K.  95;  Bank  of  U.  States  v.  Donally,  8  Peters,  R. 
361,  372;  Wilcox  v.  Hunt,  13  Peters,  R.  378,  379. 

1  1  Inst.  lib.  1,  tit.  2,  $  2. 

3  2  Kent,  Comm.  Lect.  39,  pp.  454, 455,  and  note,  Srd  edit.;  lOTouHier, 
art.  80  note  ;  Pardessns,  Droit  Comm.  vol.  5,  art.  1482,  Charters  v.Cairaes, 
16  Martin,  R.  1. 

3  The  cases  which  support  this  doctrine  are  so  numerous,  that  it  would  be 
a  tedious  task  to  enumerate  them.  They  may,  generally,  be  found  collected 
in  the  Digests  of  the  English  and  American  Reports,  under  the  head  of 
Foreign  Law,  or  Lex  Loci.  The  principal  part  of  them  are  collected  ia 
4  Cowen,  R.  510,  note  ;  and  in  2  Kent,  Comm.  Lect.  39,  p.  457,  et  seq. 
in  the  notes.  See  also  Fonblanque  on  £q.  B.  5,  ch.l,  $  6'  note  (t.)p.443; 
Bracket  v.  Norton,  4  Connect.  R.  517;  Medbury  v.  Hopkins,  3  Conuect. 
R.  472;    Smith  v.  Mead,  3  Connect.  R.  253;    De  Sobry  v.  De  Laistre, 

2  Harr.  &  John.  R.  193,  221,  228;    Trasher  v.  Everhart,    3  Gill.  & 
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§  242  a.  Illustrations  of  this  general  doctrine  may  be 
derived  from  cases  which  have  actually  occurred  in  judg- 
ment. Thus^  for  example^  where  a  bill  of  exchange  was 
made  and  indorsed  in  blank  in  France^  and  the  holder  after- 
wards sued  the  maker  in  England^  a  question  arose  whether^ 
upon  such  an  indorsement  in  blank,  without  following  the 
formalities  prescribed  by  the  Civil  Code  of  France,  the  in^ 
dorsement  passed  the  right  of  property  to  the  holder ;  and 
it  being  found  that  it  did  not,  by  the  law  of  France,  the 
Court  held,  that  no  recovery  could  be  had  by  the  holder 
upon  the  note  in  an  English  Court.  The  Court  on  that 
occasion  said,  that  the  question  as  to  the  transfer,  was  a 
question  of  the  true  interpretation  of  the  contract,  and 
was  therefore  to  be  governed  by  the  law  of  France,  where 
the  contract  and  indorsement  were  made^ 

§  243.  (2.)  The  same  rule  applies,  vice  versa,  to  the 
invalidity  of  contracts  ;  if  void  or  illegal  by  the  law  of  the 
place  of  the  contract,  they  are  generally  held  void  and 
illegal  everywhere'.  This  would  seem  to  be  a  principle 
derived  from  the  very  elements  of  natural  justice.  The 
Code  has  expounded  it  in  strong  terms.     Nullum  enim  pac- 

John.  R.  234.  The  foreign  jurists  are  equally  full,  as  any  one  will  find  upon 
examining  the  most  celebrated  of  every  nation.  They  all  follow  the  doctrine 
of  Domoulin.  **  In  concernentibus  contractibus,  et  emergentibus  tempore 
contractus,  inspici  debet  locus  in  quo  contrahitur."  Molin.  Comment,  ad 
Contaet.  Paris,  tit.  1,  §  12,  Gloss,  n.  37,  tom.  1,  p.  224;  Post,  §  260, 
300  d.  See  Bouhier,  ch.  21,  §  190;  2  Boullenois,  Observ.  46,  p.  458. 
Lord  Brongharo,  in  Warrender  v.  Warrender,  9  Bligh.  R.  110,  made  some 
itriking  remarks  on  this  subject,  which  have  been  already  cited^  ante,  §  226 
b,  note. 

»  Trimbey  v.  Vignier,  I  Bing.  New  Cases,  151,  159;  Post,  §267,  270. 

^  Huberus,  lib.  1,  tit.  3,  De  Confl.  Leg.  §  3, 5;  Van  Reirasdyk  v.  Keane, 
1  Gallis.  R.  375  ;  Pearsall  v.  Dwight,  2  Mass.  R.  88,  89  ;  Touro  v.  Cassiu, 
1  Nott  &  M'Cord,  R.  173;  De  Sobry  r.  De  Laistre,  2  Harr.  &  John. 
R.  193,  221,  225;  Houghton  v.  Page,  2  N.  Hamp.  R.  42 ;  Dyer  v.  Hunt, 
5  N.  Hamp.  R.  401;  Van  Schaick  v.  Edwards,  2  John.  Cas.  355  ;  Robin- 
son V,  Bland,  2  Burr.  R.  1077;  Burrows  r.  Jemiuo,  2  Str.  732  ;  Alves  v, 
Hodgson,  7  T.  R.  237  ;  2  Kent,  Comm.  Lect.  39,  pp.  457,  ^58,  3rd  edit.: 
La  jenne  Engenie,  2  Mason,  R.  459;  Andrews  v.  Pond,  13  Peters,  R. 
65,  78. 

Y 


322  CONFLICT  OF  LAWS.  [CH.  VIII 

turn,  nullam  conventionem,  nullum  contractum,  inter  eos  frideri 
volumus  subsecutum,  qui  contrahunt  lege  contrahere  prohi' 
bente^.  If  roid  in  its  origin^  it  seems  difficult  to  find  any 
principle  upon  which  any  subsequent  validity  can  be  given 
to  it  in  any  other  country. 

§  244.  (3.)  But  there  is  an  exception  to  the  rule  as  to 
the  universal  validity  of  contracts  ;  which  is,  that  no  nation 
is  bound  to  recognise  or  enforce  any  contracts  Which  are 
injurious  to  its  own  interests,  or  to  those  of  its  own  sub* 
jects'.     Huberus  has  expressed  it  in  the  following  terms  :--^ 
Quatenus  nihil  potestati  out  juri  alteriua  imperantie  ^uMqm 
ciuium  prcEJudicetur^\   and  Mr.  Justice  Martin  still  more 
clearly,  in  saying,  that  the  exception  applies  to  cases  in 
which  the   contract  is  immoral  or  unjust,  or  in  which 
the  enforcing  it  in  a  State  would   be  injurious  to  the 
rights,  the  interest,  or  the  convenience  of  such  State  or  its 
citizens^.     This  exception  results  from  the  consideration 
that  the  authority  of  the  acts  and  contracts  done  in  other 
States,  as  well  as  the  laws  by  which  they  are  regulated,  sye 
not,  propria  vigors,  of  any  efficacy  beyond  the  territoriei 
of  that  State ;   and  whatever  is  attributed  to  them  ebe- 
where  is  from  comity,  and  not  of  strict  right  '•     And  evefy 
independent  community  will  and  ought  to  judge  fixr  itsdf 
how  far  that  comity  ought  to  extend  ^  The  reasonable  limit- 
ation is,  that  it  shall  not  suffisr  prejudice  by  its  comity ^ 

1  Cod.  lib.  1,  tit.  14, 1.  5. 

3  Greenwood  r.  Curtis,  6  Mass.  R.  378,  879;  Blanchard  v.  RiukII» 
13  Mass.  R.  1,  6;  IVhiston  o.  Stodder,  8  Martin,  R.  95  ;  Da  Sote7f.Dt 
Laistre,  2  Harr.  &  John.  R.  193, 228;  Trasber  v.  Everbart,  3  GilL  ft  Jobi. 
R.  234;  3  Burge,  Comm.  on  Col.  and  For.  Law,  Pt.  2,  ch.  20»  p.  779; 
Post,  $348 — 351;  Andrews  v.  Pond,  13  Peters,  R.  65,  78. 

s  Hubenis,  lib.  1,  tit.  3,  De  Conflict.  Leg.  §  2. 

*  Whiston  r.  Stodder,  8  Martin,  R.  95,  97. 

»  Ante,  $  7,  8,  18,  20,  22,  23,  36. 

«  Ibid. 

7  Ante,  §  25,  27,  29;  Huberus,  lib.  1,  tit.  3,  De  Conflict.  L^.  §2, 1, 
5;  Trasher  v.  Everhart,  3  Gill.  &  John.  R.  234;  Greenwood  n.  Cortii» 
6  Mass.  R.  378 ;  2  Kent,  Comm.  Lect.  39,  p.  457,  3rd  edit. ;  Peanall  v. 
Dwigbty  2  Mass.  R.  88,  89  ;  Eunomus,  Dial.  3,  §  67. 
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doctrine  has  been  on  many  occasions  recognised  by 
the  Supreme  Court  of  Louisiana.  On  a  recent  occasion  it 
was  said  by  the  Court : — ^'  By  the  comity  of  nations  a 
practice  has  been  adopted,  by  which  Courts  of  justice 
examine  into  and  enforce  contracts  made  in  other  States, 
and  carry  them  into  effect  according  to  the  laws  of  the  place 
where  the  transaction  took  its  rise.  This  practice  has  become 
so  general  in  modern  times,  that  it  may  be  almost  stated  to 
be  now  a  rule  of  international  law,  and  it  is  subject  only  to 
the  exception,  that  the  contract  to  which  aid  is  required 
should  not,  either  in  itself  or  in  the  means  used  to  give  it 
effbct,  work  an  injury  to  the  inhabitants  of  the  country 
where  it  is  attempted  to  be  enforced  ^''  Mr.  Justice  Best, 
(afterwards  Lord  Wynford),  on  another  occasion,  with  great 
force  said,  that  in  cases  turning  upon  the  comity  of  nations, 
(eomitoi  inter  communitates),  it  is  a  maxim  that  the  comity 
cannot  prevail  in  cases  where  it  violates  the  law  of  our  own 
country,  or  the  law  of  nature,  or  the  law  of  God  *.  Con- 
tracts, therefore,  which  are  in  evasion  or  fraud  of  the  laws 
of  a  country,  or  of  the  rights  or  duties  of  its  subjects, — 
contracts  against  good  morals,  or  against  religion,  or  against 
public  rights,  and  contracts  opposed  to  the  national  policy 
or  national  institutions,  are  deemed  nullities  in  every  country 
affected  by  such  considerations,  although  they  may  be  valid 
by  the  laws  of  the  place  where  they  are  made. 

§  245.  Indeed,  a  broader  principle  might  be  adopted, 
and  it  is  to  be  regretted  that  it  has  not  been  universally 
adopted  by  all  nations,  in  respect  to  foreign  contracts,  as  it 
has  been  in  respect  to  domestic  contracts,  that  no  man 
ought  to  be  heard  in  a  Court  of  justice  to  enforce  a  contract 
founded  in,  or  arising  out  of  moral  or  political  turpitude,  or 
in  fraud  of  the  just  rights  of  any  foreign  nation  whatsoever  \ 


>  Mr.  Jnstica  Porter^  in  Ohio  Insar.Company  v.  Edmondson,  5  Louis.  R. 
295,  299,  300. 
^  Forbes  r.  Cochrane,  2  Bam.  &  Cress.  R.  448,  471. 
s  Armstrong  v.  Toler,  1 1  Wheaton  R.  258,  260 ;    Chitty  on  Bills,  8rh 
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The  Roman  law  coocaiii^  an  affinnatioD  of  this  wholesome 
doctrine.  Paeta^  qmar  covtn  UgetcomsiitMiiOMesque,  vel  con- 
tra honoi  moreijimMi,  mmliam  rim  habere,  Imdubitati  juris eit^. 
Pacta,  quit  tmrpem  ccwsam  cttmtimemi,  nom  sunt  observanda^. 
UufortonatelT.  firom  a  Terj  questionable  subserviency  to 
mere  commercial  gains,  it  has  become  an  established  formu- 
hvy  of  the  jurisprudence  of  the  Common  Law,  that  no 
nation  will  regard  or  enforce  the  rcTenue  laws  of  any  other 
country ;  and  that  the  contracts  of  its  own  subjects,  made 
to  evade  or  defraud  the  laws  or  just  rights  of  foreign  nations, 
may  be  enforced  in  its  own  tribunals^.  Sound  morals 
would  seem  to  point  to  a  very  different  conclusion.  Pothier 
has  (as  we  shall  presently  see)  reprobated  the  doctrine  in 
strong  terms,  as  inconsistent  with  good  faith  and  the  just 
duties  of  nations  to  each  other*. 

§  246.  A  few  cases  may  serve  to  illustrate  the  exceptions 
under  each  of  the  foregoing  heads  ^.  First,  contracts  which 
are  in  evasion  or  fraud  of  the  laws  of  a  particular  country  *. 
Thus,  if  a  contract  is  made  in  France,  to  smuggle  goods 
into  America  in  violation  of  our  laws,  the  contract  will  be 
treated  by  our  Courts  as  utterly  void,  as  an  intended  firand 
upon  our  laws^  And  in  such  a  case,  brought  into  contro- 
versy in  our  Courts,  it  will  be  wholly  inunaterial  whether 
the  parties  are  citizens  or  are  foreigners.     So,  if  a  collosive 


(edit.^  1833),  p.  143,  note;  Boocber  v/Lawson,  Cas.  Temp.  Hard.  84,  89, 
194;  Planche  v.  Fletcher,  Doug.  R.  250 ;  Post,  §  255,  257. 

1  Cod.  lib.  2,  Ut.  3,  1.  6. 

3  Dig.  lib.  2,  tit.  14, 1. 27,  §  4.  See  also  1  Cbitty  on  Comin.  and  Maanf. 
cb.  4,  pp.  82,  83. 

3  See  Boucber  v.  Lawson,  Cas.  Temp.  Hard.  85,  89,  194  ;  Po8t,$25d, 

257. 

♦  Post,  §  257. 

^  Many  of  tbe  cases  upon  this  subject  will  be  found  referred  to  in  the 
argument  of  Armstrong  v,  Toler,  11  Whealon  Tl.  265,  266. 

6  See  1  Bell,  Comm.  §233—247,  pp.  232—240,  4tb  edit.;  Id.  pp.  298 
— 314,  5th  edit.;  Kaims  on  Eq.  b.  3,  ch.  8,  §  1. 

7  See  llolman  r.  Johnson,  Cowper,  R.  341  ;  Armstrong  v.  Toler,  II 
Wheaton,  R.  258;  Carobioso  v.  Maffit,  2  Wash.  Cir.  R.  98. 
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capture  and  condemnation  are  procured  in  our  Courts  in 
fraud  of  our  laws,  by  foreigners,  who  are  even  enemies  at 
the  time,  their  contract  for  .the  distribution  of  the  prize 
proceeds  will  be  held  utterly  void  by  our  Courts,  although 
the  acts  are  a  mere  stratagem  of  war.  And  it  will  make 
no  difference  that  the  laws  have  since  been  repealed,  or  that 
the  war  has  since  ceased  ;  for  the  contract  being  clearly  in 
fraud  of  the  laws  existing  at  the  time,  the  execution  of  it 
ought  not  to  be  enforced  by  the  Courts  of  the  country,  whose 
laws  it  was  designed  to  evade  \ 

§  247.  The  same  principle  applies  not  only  to  contracts 
growingimmediately  out  of  and  connected  with  an  illegal  trans- 
action, but  also  to  new  contracts,  if  they  are  in  part  connected 
with  the  illegal  transaction,  and  grow  immediately  out  of  it '. 
Thus,  for  example,  a  man  who,  under  a  contract  made  in 
a  foreign  country,  imports  goods  for  another  by  means  of 
a  violation  of  the  laws  of  his  own  country,  is  disqualified 
from  founding  any  action  in  the  Courts  of  that  country  upon 
such  illegal  transaction,  for  the  value  or  for  the  freight  of 
the  goods,  or  for  other  advances  made  on  them.  He  is  thus 
justly  punished  for  the  immorality  of  the  act,  and  a  powerful 
discouragement  from  the  perpetration  of  the  act  is  thus 
provided*.  And  if  the  importation  is  the  result  of  a 
scheme  to  consign  the  goods  to  a  friend  of  the  owner,  with 
the  security  of  the  former,  that  he  may  protect  or  defend 
them  for  the  owner,  in  case  they  should  be  brought  into 
jeopardy ;  a  promise  afterwards  made  by  the  owner  to  such 
friend  to  indemnify  him  for  his  advances  and  charges  on 
account  of  any  proceedings  against  the  property,  although 
it  purport  to  be  a  new  contract,  will  be  held  utterly  void,  as 
constituting  a  part  of  the  res  gesta,  or  original  transaction. 


1  Hannay  v.  Eve,  8  Cranch,  R.  242.  See  Jaques  v.  Withy,  1  H.  Black. 
R.  65;  The  Springfield  Bank  v.  Merrick,  14  Mass.  R.  322. 

^  Armstrong  v.  Toler,  11  Wheat.  R.  261,262.  See  Canaan  ».  Brice, 
SBani&  Aid.  179. 

3  Ibid. 
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It  will  clearly  be  a  promise^  growing  immediately  out  of 
and  connected  with  the  illegal  transaction  K 

§  248.  But  the  principle  stops  here,  and  is  not  extended 
to  new  and  independent  transactions  after  the  illegal  act. 
If  the  new  contract  is  wholly  unconnected  with  the  illegal 
act,  and  is  founded  on  a  new  consideration,  and  is  not  a  part 
of  the  original  scheme,  it  is  not  tainted  by  the  illegal  act, 
although  it  may  be  known  to  the  party  with  whom  the  con- 
tract is  made^.  Thus,  if,  after  the  illegal  act  is  accom- 
plished, a  new  contract  (not  being  unlawful  in  itself)  is 
made  by  the  importer  for  a  sale  of  the  goods  to  a  retail  mer- 
chant, and  the  merchant  afterwards  sells  the  same  to  a  tailor, 
or  to  a  customer,  who  had  no  participation  whatsoever  in  the 
original  illegal  scheme,  such  new  contract  will  be  valid, 
although  the  illegality  of  the  ori^nal  importation  is  knowB 
to  each  of  the  vendees  at  the  time  when  he  entered  into  the 
new  contract  ^. 

§  249.  It  will  make  no  difference  that  such  new  and  in- 
dependent contract  is  made  with  the  person,  who  was  the 
contriver  and  conductor  of  the  original  illegal  act,  if  it  is 
wholly  disconnected  therefrom;  for  a  new  contract,  founded 
on  a  new  consideration,  although  in  relation  to  property, 
respecting  which  there  have  been  prior  unlawful  transactions 
between  the  parties,  is  not  in  itself  unlawftil  \  Thus,  if  A. 
should,  in  a  foreign  country,  during  war,  contrive  a  plan  for 
importing  goods  from  the  country  of  the  enemy  on  bis  own 
account,  by  means  of  smuggling,  or  of  a  collusive  capture, 
and  goods  should  be  sent  in  the  same  vessel  by  B.,  and  A. 
should,  upon  the  request  of  B.,  afterwards  become  surety  finr 
the  payment  of  the  duties,  or  should  afterwards  undertake 
to  become  answerable  for  the  expenses  on  account  of  a  pro- 

1  ArmstroDg  v.  Toler,  11  Wheat.  R.  261,  262.  See  Caoaan  v.  Brice, 
3  Barn.  &  Aid.  179. 

2  Armstrong  v.  Toler,  1 1  Wheat.  R.  262,  268,  269.  In  this  case  the  gene- 
ral principles  applicable  to  the  question  of  illegality,  as  well  as  the  authorities, 
were  fully  discussed  and  considered  by  the  Court. 

3  Toler  V.  Armstrong,  11  Wheat.  R.  261. 
♦  Armstrong  v,  Toler,  1 1  Wheat.  R,  262,  268,  269. 
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secution  for  the  illegal  importation,  or  should  afterwards 
advance  money  to  B.,  to  pay  these  expenses ;  any  such  act, 
if  it  constituted  no  part  of  the  original  scheme,  and  if  A.  was 
not  concerned,  nor  in  any  manner  instrumental  in  promot- 
ing the  illegal  importation  of  B.,  but  he  was  merely  engaged 
in  a  similar  illegal  trainsaction,  devising  the  plan  for  himself, 
would  be  deemed  a  new  contract  upon  a  valid  and  legal 
consideration,  unconnected  with  the  original  act,  although 
remotely  caused  by  it  \  Hence,  such  new  contract  would 
not  be  80  contaminated  by  the  turpitude  of  the  offensive  act, 
as  to  turn  A.  out  of  Court,  when  seeking  to  enforce  the  new 
contract  in  the  Courts  of  this  country,  although  the  illegal 
introduction  of  the  goods  into  the  country  was  the  conse* 
quence  of  the  scheme  projected  by  himself,  in  relation  to  his 
own  goods'. 

§  250.  The  same  principle  may  be  illustrated  by  another 
example.  If  A.  should  become  answerable  for  expenses  on 
account  of  a  prosecution  for  the  illegal  importation,  or  should 
advance  money  to  B.,  to  enable  him  to  pay  those  expenses; 
these  acts  would  constitute  a  new  contract,  on  which  an 
action  might  be  maintained  in  our  Courts,  if  it  constituted 
no  part  of  the  original  scheme  for  the  illegal  importation, 
but  it  was  subsequent  to  and  independent  of  it  '• 

§  251.  The  same  general  distincticm  has  been  asserted  id 
many  cases,  which  have  undergone  a  legal  adjudication.^ 
Thua,  in  a  case  where  goods  were  sold  in  France  by  a 
Frenchman  to  an  Englishman,  for  the  known  purpose  of 
being  smuggled  into  England,  it  was  held,  that  the  French- 
man could  maintain  a  suit  in  England  for  the  price  of  the 
goods,  upon  the  ground  that  the  sale  was  complete  in  France, 
and  the  party  had  no  connexion  with  the  smuggling  trans- 
action. The  contract  (said  the  Court)  is  complete,  and 
nothing  is  left  to  be  done.     The  seller,  indeed,  knows  what 

1  Armstrong  v.  Toler,  1 1  Wheat.  R.  262,  268,  269. 
s  Ibid. 

>Id.  11  Wheat.  R.  258,  260,  26A— 271.     But  see  Caatan  v.  Brice, 
3  Barn,  fr  Aid.  179.  ' 
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the  buyer  is  going  to  do  with  the  goods ;  but  he  has  no  con- 
cern in  the  transaction  itself  ^  But  if  it  enters  at  all,  as  an 
ingredient^  into  the  contract  between  the  parties^  that  the 
goods  shall  be  smuggled^  or  that  the  seller  shall  do  some  act 
to  assist  or  facilitate  the  smuggling,  such  as  packing  them  in 
a  particular  way ;  there,  the  seller  is  deemed  active,  and  the 
contract  will  not  be  enforced  ^  The  same  doctrine  has 
accordingly  been  held  in  other  cases  ^. 

§  252.   Huberus  puts  a  case  illustrative  of  the  same  doc- 
trine.    In  particular  places  (says  he)  certain  merchandise 
is  prohibited.     If  sold  there,  the  contract  is  void.     But,  if 
the  same  merchandise  is  sold  in  another  place  where  there 
is  no  such  prohibition,  and  a  suit  is  brought  upon  the  con- 
tract in  the  place  where  the  prohibition  exists,  the  buyer 
will  be  held  liable  {condemnabitur);  because  the  contract 
therefor  was  in  its  origin  valid.     But  if  the  merchandise 
is  sold  to  be  delivered  in  another  place  where  it  is  prohibited, 
the  buyer  will  not  be  held  liable ;  because  such  a  contract 
is  repugnant  to  the  law  and  interest  of  the  country  whidi 
made  the  prohibition  *. 

§  253.  The  result  of  these  decisions  certainly  is,  that  the 
mere  knowledge  of  the  illegal  purpose  for  which  goods  are 
purchased,  will  not  affect  the  validity  of  the  contract  of  sale 
of  goods  intended  to  be  smuggled  into  a  foreign  country, 
even  in  the  Courts  of  that  country;  but  that  there  must  be 
some  participation  or  interest  of  the  seller  in  the  act  itsel£ 
It  is  difficult,  however,  to  reconcile  this  doctrine  with  tbe 
strong  and  masculine  reasoning  of  Lord  Chief  Justice  Eyre 
in  an  important  case  upon  the  same  subject;  reasoning  wfaidi 


1  Holman  r.  Johnson,  Cowp.  R.  341.  But  see  Pellicat  o.  AngeO,  S 
Cromp.  Mees.  &  Rose.  311 ;  Post  254,  and  note. 

aWaynell  v.  Reed,  5  T.  R.  599;  Lightfoot  v.  Tenant.  1  Bos.  &  PnD. 
551;  Biggs  v.  Lawrence,  3  T.  R.  459;  Clugas  v,  Penaluna,  4  T.  R.  466; 
Holman  v.  Johnson,  Cowp.  R.  341 ;  Post,  §  254,  and  note. 

3  Ibid. 

ft 

♦  Huber.  lib.  1,  tit.  3,  §  5;  S.  P.  Greenwood  v.  Curtis,  6  Mass.  R.  878; 
Executors  of  Cambioso  v.  Assignees  of  Moffat,  2  Wash.  Cir.  R.  98. 


woo  soia  arsenic  to  one  wno  iie  Knew  intended  to 
I  his  wife  with  it,  would  not  be  allowed  to  maintain  an 
.  upon  his  contract.  The  consideration  of  the  con- 
in  itself  good,  is  there  tainted  with  turpitude,  which 
lys  the  whole  merit  of  it.  1  put  this  strong  case,  be- 
the  principle  of  it  will  be  felt  and  acknowledged  with- 
uther  discussion.  Other  cases,  where  the  means  of 
pressing  a  law  are  furnished,  with  the  knowledge  that 
ire  intended  to  be  used  for  that  purpose,  will  differ  in 
more  or  less  from  this  strong  case ;  but  the  body  of 
lour  is  the  same  in  all.  No  man  ought  to  furnish 
ac  with  the  means  of  transgressing  the  law,  knowing 
le  intended  to  make  that  use  of  them  '."  The  whole- 
morality  and  enlarged  policy  of  this  passage  make  it 
:  irresbtible  to  the  judgment;  and  indeed  the  reason- 
ems  positively  unanswerable. 

54.  The  doctrine  of  Lord  Chief  Justice  Eyre  has  been 
isly  adopted  in  other  cases.  Thus,  on  one  occasion ', 
Durt  of  King's  Bench  in  England,  held,  that  a  person 
old  drugs  to  a  brewer,  knowing  that  they  were  in- 
1  to  be  used  in  the  brewing  of  beer  contrary  to  an  Act 
rliament,  was  not  entitled  to  recover  the  money  due 
salfc  Lord  EUenborough,  on  that  occasion,  said:  "A 
1  who  sells  drugs,  with  a  knowledge  that  they  are 
t  to  be  so  mixed,  may  be  said  to  cause  or  procure. 
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not  permitted  by  the  policy  of  the  law  to  recover  rach  a 
sale  '.*'  And  the  other  members  of  the  Court  concurred  m 
that  opinion.  Mr.  Justice  Bayley  added:  ^^If  a  principal 
sell  articles  in  order  to  enable  the  vendee  to  use  them  for 
illegal  purposes,  he  cannot  recover  the  price.  The  smug- 
gling cases  which  were  decided  on  that  ground,  are  very 
filmiliar^''  There  are  other  cases  which  adopt  the  same 
general  principle  of  enlightened  justice  \  It  has,  however, 
been  directly  denied  in  some  later  decisions  \  Whether 
these  last  decisions  will  be  sustained  remains  a  question  ki 
the  determination  of  other  tribunals.  It  is  difficult  to  per- 
ceive any  just  or  solid  ground,  upon  which  a  contract  ii 
maintainable,  or  ought  to  be  enforced  in  the  tribunals  of  a 
country,  which  is  knowingly  entered  into  in  a  foreign  coun- 
try, with  the  subjects  of  the  former  country,  for  the  sale  of 
goods,  which  are  to  be  smuggled  into  it  against  its  laws;  fo 
the  sale  thus  made  is  the  avowed  means  to  accomplish  the 
illegal  end  ^. 


1  Langton  v,  Haghes,  1  Maule  &  Selw.  593. 

3  Ibid. 

3  Canaan  v.  Brice,  S  Barn  &  Adol.  179,  181;  CsUIa  v.  BeD,  4Cai9. 
R.  183. 

«  Hodgson  V.  Temple,  5  Taunt.  R.  183;  Pellicat  v.  Angell,  2  Cronp. 
Mees.  &  Rose.  311.     See  also  Johnson  o.  Hudson,  11  East,  R.  180. 

^  In  Pellicat  «.  Angell,  2  Cromp.  Mees.  &  Rose  811,  the  case  wm  ff  • 
bill  of  exchange,  accepted  in  France  by  the  defendant,  a  Britbh  ralgeet,  pif- 
able  to  the  plaintiff,  (a  Fienchman),  being  for  the  price  of  gooda  aold  by  thi 
plaintiff  to  the  defendant  in  Paris  for  the  avowed  purpose  of  being  amnggled 
into  England.  The  bill  was  sued  in  the  English  Court  of  Exchequer.  Loid 
Abinger  on  that  occasion  said :  **  It  is  perfectly  clear,  that,  where  pmiea  eMr 
into  a  contract  to  contravene  the  laws  of  their  own  country,  anch  a  contiactis 
void;  but  it  is  equally  clear,  from  a  long  series  of  cases,  that  the  anbject  of  t 
foreign  country  is  not  bound  to  pay  allegiance  or  respect  to  the  reTenue  laws 
of  this ;  except,  indeed,  that  where  he  comes  within  the  act  of  breaking  them 
himself,  he  cannot  recover  here  the  fruits  of  that  illegal  act.  Bat  there  is 
nothing  illegal  in  merely  knowing  that  the  goods  he  sells  are  to  be  disposed 
of  in  contravention  of  the  fiscal  laws  of  another  country.  It  would  have  bees 
most  unfortunate  if  it  were  so  in  this  country,  where,  for  many  years,  a  most 
extensive  foreign  trade  was  carried  on  directly  in  contravention  of  the  fiscal 
laws  of  several  other  states.     The  distinction  is,  where  he  takes  an  actual 
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§  255.  There  seems  at  present  a  strong  inclination  in  the 
Courts  of  law  to  hold^  that  if  a  contract  is  made  in  foreign 
parts  by  a  citizen  or  subject  of  a  country  for  the  sale  of 
goods,  which  he  knows  at  the  time  are  to  be  smuggled  in 
yiolation  of  the  laws  of  his  own  country,  he  shall  not  be 
permitted  to  enforce  it  in  the  Courts  of  his  own  country ; 
although  the  contract  of  sale  is  complete,  and  might  be 
enforced  in  the  like  case  of  a  foreigner  ^  The  truer  doc- 
trine would  seem  to  be,  to  make  no  distinction  whatsoever 


part  in  tlie  illegal  adveotore,  as  in  packing  the  goods  in  prohibited  parcels  or 
•therwiae;  there,  he  must  take  the  consequences  of  his  own  act.  But  it  has 
atrer  been  said,  that  merely  selling  to  a  party  who  means  to  yiolate  the  laws 
of  his  own  country  is  a  bad  contract.  If  the  position  were  true,  which  is 
contended  for  on  the  part  of  the  defendant,  that  this  appears  upon  the  plea  to 
have  been  a  contract  for  the  express  purpose  of  smuggling  the  goods,  it  would 
fiiDow,  that  it  would  be  a  breach  of  the  contract,  if  the  goods  were  not  smug- 
gled* Bot  nothing  of  the  kind  appears  upon  the  plea;  it  only  states  a  trans- 
action which  occurs  about  once  a  week  in  Paris.  The  plaintiff  sold  the  goods ; 
the  defendant  might  smuggle  them,  if  he  liked,  or  he  might  change  his  mind 
the  next  day;  it  does  not  at  all  import  a  contract,  of  which  the  smuggling 
was  an  essential  part."  It  appears  to  me,  that  this  reasoning  is  wholly 
voaatisiactory.  The  question  is  not,  whether  it  is  a  part  of  the  contract  with 
the  Frenchman,  that  the  goods  shall  be  smuggled;  but  whether  he  does  not 
knowingly  co-operate  by  the  very  sale,  as  far  as  in  him  lies  to  accomplish  the 
illegal  intention  of  a  British  subject  to  smuggle  his  goods  contrary  to  the  laws 
of  his  country.  Can  a  British  tribunal  be  called  upon  to  enforce  such  a  con- 
trsct  ?  Can  it  be  called  upon  to  aid  a  Frenchman  to  recover  a  debt,  contracted 
Hbt  the  purpose  of  violating  British  laws  ?  Could  a  Frenchman,  selling  poison 
in  France  to  an  Englishman,  for  the  avowed  purpose  of  poisoning  the  King 
or  Queen  of  England,  recover  on  such  a  contract  in  England  ?  In  Wetherell 
9.  Jones,  (3 Barn.  &  Adol.  R.  225,)  Lord  Tenterden  said:  **  When  a  con- 
tract which  a  plaintiff  seeks  to  enforce,  is  expressly  or  by  implication  for- 
bidden by  the  statute  or  common  law,  no  Court  will  lend  its  assistance  to  give 
it  effect.  And  there  are  numerous  cases  in  the  Books,  where  an  action  on  a 
contract  has  failed,  because  either  the  consideration  for  the  promise,  or  the 
act  to  be  done,  was  illegal,  as  being  against  the  express  provisions  of  the  law, 
or  contrary  to  justice,  morality,  or  sound  policy."  Can  a  contract  be  fit  to  be 
entertained  in  a  British  Court,  whose  very  object  is  to  aid  in  a  violation  of 
British  laws,  and  policy,  and  morals  ? 

*  Biggs  V.  Lawrence,  3  T.  R.  454 ;  Clugas  v.  Penaluna,  4  T.  R.  466 ; 
Weymell  v.  Reed,  5  T.  R.  599;  Eunomus,  Dial.  3,  §  67;  Executors  of 
Ounbioso  r.  Assignees  of  Moffat,  2  Wash.  Cir.  R.  98. 


332  CONFLICT   OF   LAWB.  [cO.  Tin. 

between  the  case  of  a  sale  between  citbens  or  subjects,  and 
the  case  of  a  sale  between  foreigners ;  bat  to  hold  the  con- 
tract in  each  case  to  be  utterly  incapable  of  being  enforced, 
at  least  in  the  Courts  of  the  country  whose  laws  are  thus 
designedly  sought  to  be  violated.  Sound  morals  and  a  due 
regard  to  international  justice  seem  equally  to  approve  such 
a  conclusion '. 

§  256.  Pardessus  has  asked  the  question,  whether,  if 
Frenchmen  have  entered  into  a  contract  abroad,  forbidden 
by  the  laws  of  the  place  where  it  is  made,  they  can  insist, 
upon  its  execution  in  France ;  as,  for  example,  a  contract  for 
contraband  trade,  or  smuggling  against  the  laws  of  that 
country.  And  he  has  answered,  that  he  rather  thinks  thej 
may ;  since  this  offence  is  only  a  violation  of  the  law  of  the 
foreign  state;  and  governments  in  this  respect  exercises 
sort  of  mutual  hostility;  and,  without  openly  favouring 
enterprises  of  a  contraband  nature,  they  do  not  proscribe 
them  '•  But  this  doctrine  of  Pardessus  is  certainly  a  de- 
parture from  the  general  principle,  that  the  validity  d 
contracts  depends  upon  the  lex  loci  contractus;  for,  in  the 
case  supposed,  the  contract  b  clearly  void  by  the  laws  of 
the  country  where  it  is  made. 

§  257.  It  might  be  different  according  to  the  received, 
although  it  should  seem  upon  principle  indefensible,  doc- 
trine of  judicial  tribunals,  if  the  contract  were  made  in  some 
other  country,  or  in  the  foreign  country  to  which  the 
parties  belong ;  for  (as  has  been  seen ')  it  has  been  long 
laid  down  as  a  settled  principle,  that  no  nation  is  bound  to 
protect,  or  to  regard  the  revenue  laws  of  another  country; 
and,  therefore,  a  contract  made  in  one  country  by  subjects 
or  residents  there  to  evade  the  revenue  laws  of  another 
country,  is  not  deemed  illegal  in  the  country  of  its  origin*. 

1  Ante,  §  244,  245. 
^  5  Pardessus,  art.  1492. 
3  Ante,  §  245. 

^  See  Boucher  v.  Lawson,  Cas.  Temp.  Hard.  84,  89,  194;  Holman  v, 
Johnson,  Cowper,  R.  341 ;    Biggs  v.  Lawrence,  3  T.  R.  454;    Clogas  c 
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Against  this  principle  Pothier  has  argued  strongly,  as  being 
inconsistent  with  good  faith  and  the  moral  duties  of  na- 
tions K  Valin,  however,  supports  it ;  and  Emerigon  defends 
it,  upon  the  unsatisfactory  ground,  that  smuggling  is  a  vice 
common  to  all  nations  ^  An  enlightened  policy,  founded 
upon  national  justice  as  well  as  national  interest,  would 
seem  to  favour  the  opinion  of  Pothier,  in  all  cases  where 
positive  legislation  has  not  adopted  the  principle  as  a 
retaliation  upon  the  narrow  and  exclusive  revenue  system 
of  another  nation  *.    The  contrary  doctrine  seems,  however, 

Penalana,  4T.  R.  466;  Ludlow  v.  Van  ReDDsallaer,  1  John.  R.  94;  Light- 
foot  9*  Tenant,  1  Bos.  &PuIl.  551, 557;  Planche  v.  Fletcher,  Doug.R.  251 ; 
Lever  o.  Fietcher,  I  Marsh.  Insur.  58 — 61,  2nd  edit. 

^  Pothier,  Assnr.  n.  58. 

3  2  Valin,  Comm.  art.  49,  p.  127;  1  Emerig.  ch.  8,  §5,  p.  212,  215; 
(pp.215— 218,  edit^  par  Boulay-Paty,)  and  see  note  of  Estrangin  to  Pothier, 
Aasar.  d.  58;  1  Marshall,  Ins.  ch.  3,  §  1,  pp.  59,  60,  2nd  edit. 

^  It  is  gratifying  to  find  that  Mr.  Marshall  and  Mr.  Chitty  have  hoth  taken 
side  with  Pothier  on  this  point.  The  following  passage  from  a  work  of  the 
ktter  expounds  the  reasoning  with  considerable  force:  ''There  is  something 
in  these  decisions  to  which  a  liberal  mind  cannot  readily  assent;  and  the  im- 
propriety of  them  seems  to  have  been  hinted  at  by  Lord  Kenyon  in  the 
before-mentioned  case  of  Weymell  v.  Reed.  It  is  impossible  not  to  feel  a 
greater  inclination  towards  the  opinion  of  Pothier,  who  observes,  '  that  a  man 
cannot  carry  on  a  contraband  trade  in  a  foreign  country,  without  engaging 
the  subjects  of  that  country  to  commit  an  offence  against  the  laws  which  it  is 
their  duty  to  obey ;  and  it  is  a  crime  of  moral  turpitude  to  engage  a  man  to 
commit  a  crime ;  that  a  man,  carrying  on  commerce  in  any  country,  is  bound 
to  conform  to  the  laws  of  that  country ;  and  therefore  to  carry  on  an  illicit 
commerce  there,  and  to  engage  the  subjects  of  that  country  to  assist  him  in 
so  doing,  is  against  good  faith ;  and  consequently  a  contract  made  to  favour  or 
protect  this  commerce  is  peculiarly  unlawful,  and  can  raise  no  obligation.  If 
our  law  be  justifiable  in  protecting  these  transgressions,  it  can  be  only  on  the 
plea  of  necessity.  But  where  is  the  necessity  ?  Shall  we  be  told,  that  it  is 
impossible  to  ascertain  in  the  English  Courts  the  complex  provisions  of  an- 
other country's  revenue  law?  Surely  this  argument  can  avail  but  little, when 
it  is  recollected,  that,  in  all  cases  where  the  argument  is  not  convenient,  the 
law  of  another  country,  however  complex,  is  the  rule  by  which  contracts 
negotiated  in  that  country  are  tried  and  construed.  It  may  be  true,  that  the 
rule  of  our  law  was  adopted  by  way  of  retaliation  for  the  illiberal  conduct  of 
other  states^  and  is  continued  from  a  cautious  policy.  But  a  cautious  policy 
ia  a  great  state  is  but  too  often  a  narrow  policy ;  and,  after  all,  the  best 
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firmly  established  in  the  actual  practice  of  modem  nations^ 
without  any  such  discrimination,  too  firmly,  perhaps,  to  be 
shaken,  except  by  some  legislative  act  abolishing  it. 

§  258.  (2.)  The  second  class  of  excepted  contracts  com- 
prehends those  against  good  morals,  or  religion,  or  pubtic 
rights  ^  Such  are  contracts  made  in  a  foreign  country  for 
future  illicit  cohabitation  and  prostitution  * ;  contracts  for 
the  printing  or  circulation  of  irreligious  and  obscene  publi- 
cations ;  contracts  to  promote  or  reward  the  commission  of 
crimes ;  contracts  to  corrupt  or  evade  the  due  administratioD 
of  justice;  contracts  to  cheat  public  agents,  or  to  defeat  the 
public  rights ;  and  in  short,  all  contracts  which  in  their  own 
nature  are  founded  in  moral  turpitude,  and  are  inconsistent 


policy  for  a  state,  as  well  as  for  an  individoal,  will  perhaps  he  fonod  to  ooii- 
aist  in  honesty  and  honourable  conduct.  Indeed  the  system  is  so  dtreetly 
opposite  to  the  clear  principles  of  right  feeling  between  man  and  mto,  that 
nothing  could  have  withheld  the  states  of  Europe  from  concaning  for  its 
total  abrogation,  except  the  smallness  of  the  gain  or  loss,  that  attends  upon  it.** 
1  Chitty  on  Commerce  and  Manuf.,  p.  83,  84;  1  Marshall  Inaor.  59—61, 
2nd  edit.  Mr.  Chancellor  Kent  has  also  added  his  own  high  authority  in 
favor  of  the  rule  of  Pothier.  He  has  observed,  "  It  is  certainly  matter  of 
surprise  and  regret,  that  in  such  countries  as  France,  England,  and  die 
United  States,  distinguished  for  a  correct  and  enlightened  administration  of 
justice,  smuggling  voyages,  made  on  purpose  to  elude  the  laws  and  seduce 
the  subjects  of  foreign  states,  should  be  countenanced,  and  even  eneooraged, 
by  the  Courts  of  justice.  The  principle  does  no  credit  to  the  commercial 
jurisprudence  of  the  age."  3  Kent,  Comm.  Lect.  48,  pp.  266,  967 »  3rd 
edit.     See  also  La  jeune  Eugenie,  2  Mason,  R.  459,  461. 

1  1  Bell,  Comm.  §  232,  pp.  232—242,  4th  edit.;  Id.  pp.  397—814, 
5th  edit. 

^  See  1  Selwyn's  Nisi  Prius,  Assumpsit,  pp.  59,  60 ;  Walker  «.  Perkinf, 
8  Burr.  1568;  Ghreenwood  v.  Curtis,  6  Mass.  R.  379;  Birmington  o.WalHs, 
4  Bam.  &  Aid.  650;  Lloyd  v.  Johnson,  1  Bos.  &  Pull.  340;  Jones  f. 
Randall,  Cowp.  R.  37;  Appleton  v.  CampbeU,  2  Carr.  &  P.  847;  De 
Sobry  v,  De  Laistre,  2  Harr.  &  John.  R.  193,  228. — Lord  Mansfield,  in 
the  case  of  Robinson  v.  Bland,  2  Burr.  1084,  puts  the  very  case.  In  many 
countries  (says  he)  a  contract  may  be  maintained  by  a  courtesan  for  the  price 
of  her  prostitution ;  and  one  may  suppose  an  action  to  be  brought  here ;  but 
that  could  never  be  allowed  in  this  country.  Therefore  the  lex  loci  cannot 
in  all  cases  govern  and  direct. 


i 
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the  good  order  and  solid  interests  of  society  ^  All 
such  contracts^  even  though  they  might  he  held  valid  in  the 
country  where  they  are  made^  would  be  held  void  elsewhere, 
or  at  least  ought  to  be,  if  the  dictates  of  Christian  morality, 
or  even  of  natural  jtstice,  are  allowed  to  have  their  due 
finrce  and  influence  in  the  administration  of  international 
jurisprudence. 

§  259.  (3.)  The  next  class  of  excepted  contracts  com- 
prehends those  which  are  opposed  to  the  national  policy  and 
institutions.  For  example,  contracts  made  in  a  foreign 
country  to  procure  loans  in  our  own  country,  in  order  to 
asdbt  the  subjects  of  a  foreign  state  in  the  prosecution  of 
war  against  a  nation  with  which  we  are  at  peace ;  for  such 
conduct  is  inconsistent  with  a  just  and  impartial  neutrality'; 
contracts  entered  into  with  a  foreign  government,  or  its 
agents,  (such  as  for  a  loan  of  money,)  such  government 
being  a  new  government,  unacknowledged  by  our  own 
government,  to  which  the  party  entering  into  the  contract 
belongs';  for  a  like  rule  of  public  policy  applies  to  such 
cases;  contracts  entered  into  by  our  own  citizens  or  others 
in  violation  of  a  monopoly,  granted  by  our  own  country  to 
particular  subjects  thereof* ;  contracts  by  our  own  citizens 
or  others  to  carry  on  trade  with  the  enemy,  or  to  cover 
enemy  property,  or  to  transport  goods  contraband  of  war  * ; 
contracts  to  carry  into  effect  the  African  slave  trade,  or  the 

»  See  Com.  Dig.  Assumpsit,  (F.  7);  Smith  r.  Stotesbury,  1 W.  Bl.  204; 
S.  C.  2  Burr.  924;  Foxes  r.  Johnnes,  4  Esp.  R.  97;  Willis  v.  Baldwin, 
Doag.  R.  450;  Walcot  v.  Walker,  7  Vesey,  R.  1;  Southey  v.  Sherwood, 
2  Merivale,  435,  441 ;  Lawrence  v.  Smith,  Jacob,  R.  471,  474,  note  ;  Jones 
v»  Randall,  Cowp.  R.  37;  Fnrgnsson  on  Man.  and  Div.  396,  397. 

3  De  Weitz  v.  Hendricks,  9  Moore,  R.  586;  S.  C.  2  Ring.  R.  314. 

s  Thompson  v»  Powles,  2  Simons,  R.  194.  See  also  Jones  r.  Garcia  del 
Rio,  1  Turner  &  Russ.  R.  299. 

«  Pattison  v.  Mills,  1  Dow  &  Clarke,  R.  342. 

ft  1  Marshall,  Insnr.  B.  1,  ch.  3,  §  3,  p.  78,  $  4,  p.  85,  2nd  edit. ;  Oriswold 
r.  Waddington,  16  John.  R.  438;  2Wheaton,  R.  Appendix,  35 ;  Richardson 
V.  Mune  Ina.  Co.,  6  Mass.  R.  102, 110—113;  Musson  v.Fales,  16  Mass. 
R.  332;  Coolidge  v.  Inglee,  13  Moss.  R.  26. 
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rights  of  slavery  in  countries  which  refuse  to  acknowledge 
its  lawfulness^  at  least  if  entered  into  by  subjects  of^  or 
residents  within^  such  countries  ^  In  all  such  cases  the 
contracts  would^  or  might  be,  held  utterly  yoid,  whatever 
might  be  their  validity  in  the  country  where  they  are  made ; 
as  being  inconsistent  with  the  duties,  the  policy,  or  the  in- 
stitutions of  other  countries  where  they  are  sought  to  be 
enforced  *. 

§  259  a.  A  case  illustrative  of  the  same  principle,  but  of 
far  less  repugnancy  to  the  policy  and  interests  of  the  parti- 
cular country  where  the  rights  under  a  contract  are  sought 
to  be  enforced,  occurred  in  Louisiana.  A  debtor  in  another 
State  made  a  contract,  and  transferred  his  property  to  cer- 
tain creditors  in  preference  to  his  general  creditors,  which 
was  not  deemed  by  the  laws  of  that  State  fraudulent 
in  regard  to  the  latter  creditors;  he  afterwards  came  to 
Louisiana,  and  was  arrested  there ;  and  he  then  by  petition 
sought  the  benefit  of  the  insolvent  laws  of  Louisiana,  by 
whose  laws  such  a  preference  would  be  fraudulent ;  and 

1  See  Somerset's  Case,  Loffc*8  R.  1 ;  20  Uoweirs  State  Trials,  79;  Fer- 
gassou  on  Marr.  and  Div.  396,  397 ;  Madrazo  v.  Willea,  3  Bam.  &  Aid. 
353;  Forbes  r.  Cochrane,  2  Barn.  &  Cress.  448;  and  especially  the  opi- 
nion of  Best,  J. — I  am  not  unaware  of  the  bearing  of  the  case  of  Greenwood 
V.  Curtis,  6  Mass.  R.  358,  on  this  point;  and  without  undertaking  to  ex- 
amine its  authority,  it  may  be  sufficient  to  say,  that  it  is  not  without  difBcolty 
in  its  principles  and  application,  as  will  abundantly  appear  from  the  elaborate 
argument  of  Mr.  Justice  Sedgwick  in  the  same  case  (Id.  362,  n.),  and  the 
later  reasoning  of  Mr.  Justice  Best,  in  Forbes  v.  Cochrane,  2  Bam.  &  Cress. 
448.  I  have  given,  in  the  text,  what  seems  to  me  to  be  the  just  doctrine 
resulting  from  the  modem  cases,  without  meaning  to  assert,  that  the  author- 
ities cited  are  fully  in  point.  Ante,  §  96  a.  Mr.  Chief  Justioe  Shaw, 
arguendo,  in  the  case  of  Commonwealth  v.  Aves  (Ante,  $  96  «,  p.  1 46,  MCe,) 
held,  that  a  suit  brought  here  upon  a  note  of  hand,  given  in  a  State  where 
slavery  was  allowed,  for  the  price  of  a  slave,  might  be  maintainable  in  oor 
Courts,  and  that  the  consideration  would  not  be  invalidated  upon  the  groond 
of  the  consideration.  It  may  be  so  here;  but  this  doctrine,  as  one  of  nni- 
Tersal  application,  may  admit  of  question  iu  other  countries  where  slavery 
may  be  denounced  as  inhuman  and  unjust,  and  against  public  policy. 

3  1  Bell,  Comm.  §  234—250,  pp.  232—240,  4th  edit. ;  Id.  pp.  298— 
314,  5th  edit. 
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would  deprive  the  debtor  of  the  benefit  of  a  discharge  under 
the  insolvent  acts  of  the  State.     The  Court  held^  that  as 
the  debtor  sought  the  benefit  of  the  Louisiana  laws^  he 
could  entitle  himself  to  it  only  by  shewing  a  compliance 
with  all  their  provisions ;  and  that  the  preference  so  given, 
being  firaudulent  by  those  laws^  he  was  not  entitled  to  the 
discharge.     On  that  occasion  the  Court  said, — "  But  it  is 
said,  that  if  we  put  such  a  construction  upon  the  act,  we 
g^ve  an  extra-territorial  operation  to  our  law,  by  treating, 
as  null,  contracts  sanctioned  by  the  lex  loci,  Rud  regard- 
ing as  firaudulent  those  transactions  which. were  in  fact  not 
only  legal  but  meritorious.    To  this  it  may  be  answered, 
that  we  leave  those  contracts  undisturbed,  and  take  cogni- 
zance of  them  no  further  than  as  the  voluntary  disposition 
of  property  in  reference  to  our  own  insolvent  laws,  when 
the  insolvent  seeks  an  extraordinary  remedy,  to  which  he 
would  not  be  entitled  by  the  law  of  his  domicil ;  that  of 
being  declared  exonerated  from  the  payment  of  his  remain- 
ing debts,   on   the   assignment   of  the   remainder  of  his 
effects.     We  look  at  them  only  so  far  as  they  form  a  con- 
dition, upon  which  depends  his  right  to  be   discharged, 
and  consequently  as  pertaining  to  the  remedy  sought  for. 
It  is  further  urged,  that  the  acts  spoken  of  in  the  statute 
roust  be  shewn  to  have  been  done  in  contemplation   of 
taking  the  benefit  of  the  act,  and  that  it  cannot  be  sup- 
posed, that  Andrews   had  in  view  the  bankrupt  laws  of 
Louisiana  when  he  made  these  assignments  in  Alabama. 
Taken  in  their  literal  sense,  it  is  certainly  diflficult,  if  not 
impossible,  to  give  any  legal  effect  to  these  expressions, 
without  resorting  to  the  extravagant  supposition,  that  the 
insolvent  had  procured  his  own  arrest,  by  colluding  with 
some  one  creditor,  and  that  he  had  done  other  acts  which 
would  tend  to  defeat  his  own  project.     But  the  charge 
prayed  for  does  not  omit  those  expressions,  and  it  is  not 
now   our  duty  to  inquire  in  what   sense  they  are  to  be 
understood,  and  whether,  by  the  general  principles  of  our 
law,   all   contracts  of  the  kind  spoken   of,   within  three 

z 


336  CONFLICT   OF   LAWS.  [CH.  Tin. 

months  preceding  insolvency^  between  debtor  and  creditor^ 
be  not  presumed  to  be  in  fraud  of  other  creditors/  ** 

§  259  b.  A  case  of  a  more  difficult  character,  if  indeed  it 
be  not  of  a  more  questionable  character^  is  one  put  by  Lord 
Brougham^  arguendo,  in  the  course  of  one  of  his  jadgm»ts. 
Speaking  upon  the  point,  that  the  lex  loci  contract^  is  the 
governing  rule  in  deciding  upon  the  validity  or  invalidity 
of  all  personal  contracts^  he  said : — ^'  Thus,  a  marriage  good 
by  the  laws  of  one  country,  is  held  good  in  all  others  where 
the  question  of  its  validity  may  arbe.     For  why?    The 
question  always  must  be  : — Did  the  parties  intend  to  con- 
tract marriage  ?    And  if  they  did  what  in  the  place  they 
were  in  is  deemed  a  marriage,  they  cannot  reasonably,  or 
sensibly,  or  safely  be  considered  otherwise  than  as  intend- 
ing a  marriage  contract.     The  laws  of  each  nation  Uy 
down  the  forms  and  solemnities,  a  compliance  with  which 
shall  be  deemed  the  only  criterion  of  the  intention  to  enter 
into  the  contract.    If  those  laws  annex  certain  qualifications 
to  parties  circumstanced  in  a  particular  way,  or  if  they  im- 
pose certain  conditions  precedent  on  certain  parties,  thii 
falls  exactly  within  the  same  rule :  for  the  presumption  of 
law  is  in  the  one  case,  that  the  parties  are  absolutely  in- 
capable of  the  consent  required  to  make  the  contract ;  and 
in  the  other  case,  that  they  are  incapable  until  they  have 
complied  with  the  conditions  imposed.     I  shall  only  stop 
here  to  remark,  that  the  English  jurisprudence,  while  it 
adopts  this  principle  in  words,  would  not,  perhaps,  in  cer- 
tain cases  which  may  be  put,  be  found  very  willing  to  act 
upon   it  throughout.     Thus,  we  should  expect  that  the 
Spanish  and   Portuguese  Courts  would   hold  an  English 
marriage  avoidable  between  uncle  and  niece,  or  brother 
and  sister-in-law,  though  solemnized  under  papal  dispensa- 
tion ;  because  it  would  clearly  be  avoidable  in  this  country. 
But  I  strongly  incline  to  think,  that  our  Courts  would  re- 
fuse to  sanction,  and  would  avoid  by  sentence,  a  marriage 


1  Andrews  v.  His  Creditors,  1 1  Louis.  R.  464,  479. 
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between  those  relatives  contracted  in  the  Peninsula^  under 
dispensation^  although  beyond  all  doubt  such  a  marriage 
would  there  be  valid  by  the  lex  loci  contractus,  and  in- 
capable of  being  set  aside  by  any  proceedings  in  that 
country'.* 

§  260.  (4.)  Another  rule,  naturally  flowing  from,  or 
rather  illustrative  of,  that  already  stated,  respecting  the 
validity  of  contracts,  is,  that  all  the  formalities,  proofs,  or 
authentications  of  them,  which  are  required  by  the  lex  loci 
are  indispensable  to  their  validity  every  where  else*.  And 
this  is  in  precise  conformity  to  the  rule  laid  down  on 
the  subject  by  BouUenois  *.  Ilfauty  par  rapport  a  la  forme 
intrinseque  et  constitutive  d£S  actes,  suivre  encore  la  loi  du 
contrat.  Quand  la  Loi  exige  certaines  formalites,  lesqtielles 
sent  attachees  aux  choses  memes,  il  faut  suivre  la  loi  de  la 
ntuatian*.  Burgundus  has  expressed  the  same  doctrine  in 
very  pointed  terms.  El  quidem  in  scriptura  instrumenti, 
in  solemniteUibus,  et  ceremoniis,  et  generaliter  in  omnibus 
quoB  adformam  ejusque  perfectionem  pertinent^  spectanda  est 
consuetudo  regionis  ubi  Jit  negotiation.  Dumoulin  says, — 
Aut  statutum  loquitur  de  his  qu€e  concernunt  nudam  ordina- 
tionem  vtl  solemnitatem  actus;  et  semper  inspicitur  statu- 


»  Warrender  v.  Warrender,  9  Bligh,  R.  Ill,  112;  Post,  §  226  c. 

2  See  Ante,  §  123;  1  Burge,  Coram,  on  For.  and  Col.  Law,  Pt.  1. 
ch.  1,  pp.  29,  30;  3  Burge,  Comm.  Pt.  2,  ch.  20,  pp.  752—764;  Fcelix, 
Cooflit  des  Lois,  Revue  Etrang.  et  Fran.  torn.  7,  (1840),  §  40  —  51, 
pp.  346 — 360;  Warrender  r.  Warrender,  9  Bligh,  111  ;  Anre,  §  259  c. 

3  Erskine's  Inst.  B.  3,  tit.  2,  §  39 — 41,  pp.514,  515;  BouUenois, 
Quest.  Mixt.  p.  5;  Bouhier,  Cout.  de  Bourg.  ch.  21,  §  205;  2  BouUenois, 
Obsenr.  46,  p.  467;  Ante,  $240;  1  Hertii  Op.  de  Collis,  Leg.  §  4,  n.  59, 
edit.  1737),  Id,  p.  209,  (edit.  (1716).  See  also  Voet,  ad  Pand.  lib.  5,  tit.  1, 
J  51;  1  BouUenois,  Observ.  23,  p.  523;  Id.  pp.  446—466;  Henry  on 
Foreign  Law,  37,38;  Id.  224;  5  Pardessus,  Droit  Comm.  art.  1485; 
Mr.  Justice  Martin,  in  Depau  r.  Humphreys,  20  Martin,  R.  1,  22;  Ante, 
f  122,  259  b. ;  Post,  $  299  a. 

^  2  BouUenois,  Observ.  46,  p.  467  ;  Ante,  §  240  ;  1  BouUenois  Observ. 
23,  pp.  491,  492. 

'  Burgundus,  Tract.  4,  n.  7,  n.  29 ;  Post,  §  300  a ;  2  BouUenois,  Ob- 
serv. 46,  pp.  450,  451. 
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turn  vel  consueiudinem  loci  ubi  actus  celebratur,  nee  in 
cantractibus,  sive  in  judiciis,  sive  in  testamentis,  iive  in  in- 
strumentis,  aut  aUis  conficiendis^.  And  again: — In  con- 
cementibus  contractum,  et  emergentibus,  spectatur  locus  in 
quo  contrahitur ;  et  in  concernentibus  meram  solemmtatem 
cujuscunque  actus,  locus  in  quo  iUe  celebratur.^  Casaregis 
says, — Communissima  enim  est  distinction  quod  aut  disseritur 
de  modo  procedendi  in  Judido,  aut  dejuribus  eontractui,  cm 
robur  et  spedaUs  forma  tributa  est  a  statuto,  vel  a  contra- 
hentibus.  Et  in  primo  casu  attendendum  sit  statuhan  lod 
in  quo  judicium  agitatur  ;  in  secundo,  vero,  casu  attendatur 
statutum  loci  in  quo  fuit  celebratus  contractus^.  Hertius  is 
still  more  direct : — Si  lex  actm  formam  dat,  inspiciendus 
est  locus  actHs,  non  domicilii,  non  rei  sitie ;  id  est,  n  de 
solemnibus  qtusratur,  si  de  loco,  de  tempore,  de  modo  act4s, 
ejus  loci  habenda  est  ratio  ubi  actus  sive  negotium  cele* 
bratur*.  Christinasus,  Everhardus,  and  other  distinguished 
jurists,  adopt  the  same  doctrine^.  And  it  seems  fully  esta- 
blished in  the  common  law.     Thus,  if  by  the  laws  of  a 


1  MoliD.  Opera,  Comment.  Cod.  lib.  1,  tit.  4,  1.  1,  Conclns.  de  Statot, 
tom.  3,  p.  554,  (edit.  1681);  Post,  §  441,  §  479  it. 

a  Molin.  Opera,  tit.  1,  De  fiefs,  $  12,  Gloss.  7,  n.  37,  torn.  1,  p.  S24, 
(edit.  1681). 

3  Casaregis,  Disc.  Comm.  179,  n.  59. 

^  Hertii  Opera,  Collis.  Leg.  §  4,  n.  10,  p.  126;  Id.  n.  59,  p.  148,  (edit. 
1737);  Id.  p.  179,  p.  209,  (edit.  1716) ;  Post,  $  3,  8, 10, 11.  See  also  Co- 
chin, CBavres,  tom.  1,  p.  72,  4to.  edit. ;  Id.  tom.  3,  p.  26 ;  Id*  tea.  5, 
p.  697 ;  D*Agaesseau,  CBuvres,  tom.  4,  pp.  637,  722,  4to.  edit. 

5  Everhard.  Consil.  72,  n.  11,  p.  206 ;  Id.  n.  18,  p.  207 ;  Id.  27,  p.  209; 
Post,  §  300  5;  Christin.  Decis.  283,  vol.  1,  p.  355,  n.  1,4, 5,  8,  9, 10!,  11; 
Post,  §  300  e ;  Molin.  Comment,  ad  Consuet.  Paris,  tit.  1,  §  12,  Gloss.  7,0. 
37,  tom.  1,  p.  224  ;  Post,  $  300  </;  2  Boullenois,  Observ.  46,  pp.  460, 461; 
Ante,  §  122. — Dnmoulin  pushes  the  doctrine  further,  and  says: — ^£t  est 
omnium  Doctorum  sententia,  ubicumque  consuetudo,  vel  statutum  locale, 
disponit  de  soleranitate  vel  forma  actus,  ligari  etiam  exteros  ibi  actum  illam 
gerentes,  et  gestum  esse  valid um  et  efficacero  ubique,  etiam  super  bonis 
solis  extra  territorium  consuetudinis.  Molin.  Consil.  53,  §  9;  Molin.  Oper. 
tom.  2,  p.  965,  (edit.  1681)  ;  2  Burge,  Comm.  on  Col.  and  For.  Law,  Pt.2, 
ch.  9,  pp.  865,  866  ;  Post,  §  441. 
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country  a  contract  is  void^  unless  it  is  written  on  stamped 
paper,  it  ought  to  be  held  void  every  where  ;  for  unless  it 
be  good  there^  it  can  have  no  obligation  in  any  other 
country*.     It  might  be  different  if  the  contract  had  been 

^  Alves  V.  Hodgson,  7  T.  R.  237 ;  Clegg  v.  Levy,  3  Camp.  R.  166. 
But  see  Cbitty  on  Bills,  (8th  edit.),  p.  143,  n ;  and  Wynne  v,  Jackson^ 

2  Ross^  R.  351;  3  Surge,  Comm.  on  Col.  and  For.  Law,  Pt.  2,  ch.  20, 
p.  762. — The  case  of  Wynne  v.  Jackson,  2  Russ.  R.  351,  is  certainly  at 
Tariance  with  this  doctrine.  It  was  a  bill  brought  to  stay  proceedings  at  law 
on  a  suit  brought  in  England  by  the  holder,  against  the  acceptor  of  bills  of 
exchange,  made  and  accepted  in  France,  and  which,  in  an  action  brought  in 
the  French  courts,  had  been  held  invalid  for  want  of  a  proper  French  stamp. 
The  Vice-Chancellor  held,  "  that  the  circumstance  of  the  bills  being  drawn 
in  France,  in  such  a  form  that  the  holder  could  not  recover  on  Uiem  in 
France,  was  no  objection  to  his  recovering  on  them  in  an  English  court." 
Thia  doctrine  is  wholly  irreconcilable  with  that  in  Alves  v.  Hodgson,  7  T.  R. 
241«  and  Clegg  v.  Levy,  3  Camp.  R.  166 ;  and  if  by  the  laws  of  France 
aach  contracts  were  void  if  not  on  stamped  paper,  it  is  equally  unsupportable 
npon    acknowledged    principles.     In   the   case  of  James  v.  Catherwood, 

3  DowL  &  Ry.  190,  where  assumpsit  was  brought  for  money  lent  in 
France,  and  unstamped  paper  receipts  were  produced  in  proof  of  the  loan, 
evidence  was  offered  to  shew,  that  by  the  laws  of  France  such  receipts  re- 
quired a  stamp  to  render  them  valid ;  but  it  was  rejected  by  the  Court,  and 
the  receipts  were  admitted  in  evidence  upon  the  ground  that  the  Courts  of 
England  could  not  take  notice  of  the  revenue  laws  of  a  foreign  country.  But 
this  is  a  very  insufficient  ground,  if  the  loan  required  such  receipt  and  stamp 
to  make  it  valid  as  a  contract.  And  if  the  loan  was  good  per  se,  but  the 
stamp  was  requisite  to  make  the  receipt  good  as  evidence,  then  another 
question  might  arise,  whether  other  proof  than  that  required  by  the  law  of 
France  was  admissible  of  a  written  contract.  This  case  also  is  inconsistent 
with  the  case  in  3  Camp.  R.  166.  Can  a  contract  be  good  in  any  country, 
which  is  void  by  the  law  of  the  place  where  it  is  made,  because  it  wants  the 
solemnities  required  by  that  law  ?  Would  a  parol  contract  made  in  England, 
respecting  an  interest  in  lands,  against  the  Statute  of  Frauds,  be  held  valid 
elsewhere  ?  Would  any  court  dispense  with  the  written  evidence  required 
npon  such  a  contract?  On  a  motion  for  a  new  trial,  the  Court  refused  it, 
Lord  Chief  Justice  Abbott  saying :  '*  The  point  is  too  plain  for  argument.  It 
has  been  settled,  or  at  least  considered  as  settled,  ever  since  the  time  of  Lord 
Hardwicke,  that  in  a  British  Court  we  cannot  take  notice  of  the  revenue 
laws  of  a  foreign  state.  It  would  be  productive  of  prodigious  inconvenience 
if,  in  every  case  in  which  an  instrument  was  executed  in  a  foreign  country, 
we  were  to  receive  in  evidence  what  the  law  of  that  country  was,  in  order  to 
ascertain  whether  the  nstrument  was  or  was  not  valid."     With  great  sub- 
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made  payable  in  another  country,  or  if  the  objection  were, 
not  to  the  validity  of  the  contract,  but  merely  to  the  admis- 
sibility of  other  proof  of  the  contract  in  the  foreign  court  \ 
where  a  suit  was  brought  to  enforce  it ;  or  if  the  contract 
concerned  real  or  immovable  property  situate  in  another 
country  whose  laws  are  different,  respecting  which,  as  we 
shall  presently  see,  there  is  a  difference  of  opinion  among 
foreign  jurists,  although  in  England  and  America  the  rule 
seems  firmly  established,  that  the  law  rei  sita,  and  not  that 
of  the  place  of  the  contract,  is  to  prevail '. 

§  260  a.  So,  where  the  forms  of  public  instruments  are 
regulated  by  the  laws  of  a  country,  they  must  be  strictly 
followed,  to  entitle  them  to  be  held  valid  elsewhere.  As, 
for  example,  if  a  protest  of  a  bill  of  exchange,  made  in  an- 
other State,  is  required  by  the  laws  of  that  State  to  be  under 


mission  to  his  Lordship,  this  reasoning  is  wholly  inadmissible.  The  law  it 
as  clearly  settled  as  anything  can  be>  that  a  contract  void  by  the  law  of  the 
place  where  it  is  made,  is  void  every  where.  Yet,  in  every  such  case,  what- 
ever may  be  the  inconvenience,  Courts  of  Law  are  bound  to  ascertain  what 
the  foreign  law  is.  And  it  would  be  a  perfect  novelty  in  jarispmdence  to 
hold,  that  an  instrument  which  for  want  of  due  solemnities  in  the  place 
where  it  was  executed  was  void,  should  yet  be  valid  in  other  countries.  We 
can  arrive  at  such  a  conclusion  only  by  overturning  well-established  princi- 
ples. The  case  alluded  to  before  Lord  Hardwicke,  was  probably  Boucher  v. 
Lawson  (Cases  T.  Hard.  85),  Id.  194,  which  was  the  case  of  a  contract 
between  Englishmen  to  be  executed  in  England,  to  carry  on  a  smnggHog 
trade  against  the  laws  of  Portugal.  Lord  Hardwicke  said,  that  such  a  trade 
was  not  only  a  lawful  trade  in  England,  but  very  mnch  encouraged.  The 
case  is  wholly  distinguishable  from  the  present  case,  and  from  diat  of  any 
contract  made  in  a  country,  and  to  be  executed  there,  which  is  invalid  by  its 
laws.  A  contract  made  in  Portugal  by  persons  domiciled  there,  to  carry  on 
smuggling  against  its  laws,  would,  or  onght  to  be  held  void  every  where. 
See  also  3  Chitty  on  Comm.  and  Manuf.  ch.  2,  p>  166. 

^  Ludlow  V.  Van  Rensselaer,  1  John.  R.  93;  James  v.  Catherwood,  S 
Dowl.  &  Ry.  190.  See  Clarke  v,  Cochran,  3  Martin,  R.  358,  360,  361; 
Brown  v.  Thornton,  6  Adolph.  &  Ellis,  R.  185;  Yates  r.  Thomson,  S 
Clarke  &  Fin.  R.  544. 

2  Post,  §  363—373,  §  435—445  ;  Foelix,  Confl.  des  Lois,  Rcvnc 
Etrang.  et  P'ran.  torn.  7,  (1840),  §  40—50,  pp.  316—359. 
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seal,  a  protest  not  under  seal  will  not  be  regarded  as  eyi- 
dence  of  the  dishonour  of  the  bill  ^ 

§  26L  The  ground  of  this  doctrine,  as  commonly  stated, 
is,  that  every  person  contracting  in  a  country  is  understood 
to  submit  himself  to  the  law  of  the  place,  and  silently  to 
assent  to  its  action  upon  his  contract.  Paul  Voet  has  ex- 
pressed it  in  the  following  language :  Quid  si  de  contractibus 
praprie  dictis,  et  quidem  eorum  solemnibus  contentio;  quis 
locus  spectabitur,  an  domicilii  contrahentis,  an  loci  ubi  quis 
eofUrahitf  Respondeo,  affirmanler ;  Posterius.  Quia  cen- 
setur  quis,  semet  contrahendo,  legibus  istius  loci  ubi  contrahiti 
etiam  ratione  solemnium  subjicere  voluisse.  Ut  quemadmo-^ 
dum  loci  consuetudo  subintrat  contractum,  ejusque  est  deckh 
rativa  ita  etiam  loci  statutum '.  It  would,  perhaps,  be  more 
correct  to  say,  that  the  law  of  the  place  of  the  contract  acts 
upon  it,  independently  of  any  volition  of  the  parties,  in 
virtue  of  the  general  sovereignty  possessed  by  every  nation, 
to  regulate   all   persons   and   property,   and  transactions 


^  TicknoT  v,  Roberts,  11  Loais.  R.  14. 

2  P.Voet^De  Stat.  §  9,  ch.  2,  n.  9,  p.  267;  Id.  p.  323,  (edit.  1661); 

Cochin,  CEuvres,  torn.  5,  p.  697,  4to  edit.;  Fergusson  on  Mar.  and  Divorce, 

p.  397;  2  Boullenois,  Observ.  46,pp.  475,  476;  Id.  pp.  500 — 502;  Casaregis 

Disc.  179,  §  56;  Ante,  §  122. — Boullenois  and  some  other  jurists  contest 

the  universality  of  this  presumed  assent  to  the  law  of  the  place  of  the  contract ; 

end  assert,  that  the  principle  generally  and  broadly  taken,  gen^ralement  et 

cmement  (nuditer  et  indistincte),  is  not  correct.     But  where  no  other  place 

of  performance  is  pointed  out,  it  seems  difficult  to  see  what  other  law  is  to 

govern.    See  2  Boullenois,  Observ.  46,  pp.  457 — 459;  Id.  501,502 — 518; 

Bonhier,  Cout.de  Boarg.ch.  21, §  191, 192;  Voet,  De  Stat.  §  9,  ch.2,  §  10, 

p.  269  ;   Id.  p.  325,  (edit.  1661).     Hertius  even  goes  so  far  as  to  say,  that 

the  law  of  the  place  of  a  contract  does  not  govern  where  the  party  is  a 

stranger,  ignorant  of  its  laws : — "Non  valet,  si  exterus  ignoravit  statutum.*' 

1  Hcrtii  Opera,  De  Collis.  Leg.  §  4,  pp.  126,  127,  §  10,  (edit.  1737); 

Id.  p.  179,  (edit.  1716).     See  also  2  Boullenois,  Observ.  46,  p.  502.     Can 

a  stranger,  living  in  a  country,  plead  ignorance  of  the  laws  of  that  country  in 

his  defence  ?      Is  he  not  bound  by  them,  whether  he  knows  them  or  not  ? 

Hoberos,  on  the  contrary,  holds,  that  the  law  of  the  place  of  the  contract 

governs,  not  only  in  respect  to  those  who  are  domiciled,  but  those  who  are 

commorant  there.     Huberus,  lib.  1,  tit.  3,  De  Conflict.  Leg.  (  3. 
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within  its  own  territory  \  And  in  admitting  the  law  of  a 
foreign  country  to  govern  in  regard  to  contracts  made  there^ 
every  nation  merely  recognises^  from  a  principle  of  comity^ 
the  same  right  to  exist  in  other  nations  which  it  demands 
and  exercises  for  itself  ^  Some  foreign  jurists  make  an  ex- 
ception from  the  general  rule,  in  cases  of  contract  made  in 
a  forefgn  country  by  any  persons,  for  the  purpose  of  evading 
the  revenue  system  or  the  local  solemnities  prescribed  by 
the  laws  of  their  own  country,  respecting  such  contracts  \ 
Thus,  Paul  Voet  lays  it  down  among  his  exceptions  :  Nisi 
quis,  quo  in  loco  domicilii  evitaret  molestam  aUquam  vel 
sumptuosam  solemnitatem,  adeoque  in  fraudem  sm  statuti 
nulld  necessitate  cogente  alio  prqficiscatur,  et  mox  ad  locum 
domicilii,  gesto  alibi  negotio,  r evert atur\  Nisi  etiam  extra 
locum  domicilii  velit  uti  statuto  suce  patrlce  favorabili,  quoad 
solemnia;  tu  forte  contractus  alibi  ita  gestus,  ubi  alia  solem- 
nia  erant  adkibenda,  ex  cequo  et  bono  in  patria,  sustineretur*. 
§  262.  Illustrations  of  this  rule  might  be  easily  molti* 
plied.  Thus,  by  the  English  and  American  law,  contracts 
which  fall  within  the  purview  of  what  is  called  the  Statute 
of  Frauds,  are  required  to  be  in  writing;  such  are  contracts 
respecting  the  sale  of  lands,  contracts  for  the  debts  of  third 
persons,  and  contracts  for  the  sale  of  goods  beyond  a  certain 
value.  If  such  contracts,  made  by  parol  (^per  verba)  in  a 
country  by  whose  laws  they  are  required  to  be  in  writing, 
are  sought  to  be  enforced  in  any  other  country,  they  will 
be  held  void,  exactly  as  they  are  held  void  in  the  place 
where  they  are  made.  And  the  like  rule  applies,  pice  versA, 
where  parol  contracts  are  good  by  the  law  of  the  place 


1  See  the  opinion  of  Mr.  Chief  Justice  Marshall,  in  Ogden  v.  Saunders, 
12  Wheat.  R.  832.  338—347. 

^  Blanchard  r.  Russell,  13  Mass.  R.  1,  4. 

3  P.  Voet,  De  Stat.  §  9,  ch.  2,  n.  9,  p.  268,  Excep.  3,  4 ;  Id.  p.  824, 
(edit.  1661). 

♦  Id.  Excep.  2,  p.  268,  (edit.  1715);   Id.  p.  324;  (edit.  1661). 
»  Ibid.  . 


^ 
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where  they  are  made ;  but  they  would  be  void  if  originally 

made  in  another  place  where  they  are  sought  to  be  enforced, 

for  want  of  certain  solemnities^  or  for  want  of  being  in  writ- 
ingy  as  required  by  the  local  law  \     It  is  a  very  difierent 

question,  as  we  shall  presently  see,  what  rule  is  to  prevail, 
where  the  contradt  respects  real  or  immovable  property, 
and  the  law  of  the  place  of  the  contract  and  that  of  the 
situs  rei  require  different  forms  and  solemnities  to  give  vali- 
dity to  them  *. 

§  262  a.  But  suppose  goods  are  bargained  for  by  a  mer- 
chant in  one  country,  to  be  paid  for  on  delivery  by  a  mer* 
chant  in  another  country  who  is  domiciled  there,  and  has 
given  the  order  therefor ;  and  the  law  of  the  country  where 
the  bargain  is  made,  does  not  require  that  there  should  be 
any  memorandum  thereof  in  writing;  but  the  law  of  the 
country  where  the  delivery  is  to  be  made,  does  require  such 
a  memorandum  in  writing.  By  what  law  is  the  bargain  to 
be  governed ; — by  the  law  of  the  place  of  the  bargain,  or 
by  that  oS  the  place  of  delivery  ?     It  seems  to  have  been 


*  2  BouUenois,  Observ*  33,   pp.  459 — 461 ;  1  Boullenois,   Observ.  46, 
pp.  492—498;   Id.  499;  Id.  506;  Id.  523;  Erskine's  Inst.  B.  3,  tit.  2, 
5  39,  40;  Vidal  v.  Thompson,  11  Martin,  R.  23;    Casaregis,  Disc.  179, 
n.59,60;  1  Hertii  Opera,  De  Collis.  Leg.  p.  148,  5  59,  (edit.  1737);  Boul- 
lenois, Quest,  de  la  Contrar.  des  Loix,  p.  5;  Livermore  Diss.  p.  46,   §  41; 
1  Barge,  Comm.  Pt.  1,  cb.  1,  p.  29;  3  Burge,  Comra.  p.  2,  c.  20,  pp.  758 
—762,  769;  Alves  c.  Hodgson,   7  T.  R.  241;    Clegg  v.  Levy,    3  Camp. 
166.     But  see  Wynne  r.  Jackson,  2Russ,  R.  251;  and  James  r.  Calher- 
wood,  3  Dowl.  &  Ry.  190  ;  Ante,  §  260,  and  note,  p.  216  ;  Post,  5  362 — 
373.     Hertius  seems  to  think,  that  if  foreigners  in  another  country  make 
a  contract  according  to  the  law  of  their  own  country  (both  belonging  to  the 
same  country),  in  such  a  case,  the  contract  will  avail  in  their  own  country, 
evea  if  not  macle  according  to  the  lex  loci  contractus.     1  Hertii  Opera,  De 
Collis.  Legum,  §  10,  pp.  126,  128,  (edit.  1737);  Id.  pp.  179—181,  (edit. 
1716.)   SoisVoet,  DeStatut.  §  9,  ch.2,  Excep.4,  p.268,  (edit.1716);  Id. 
p.  325,  (edit.  1661).    But  Boullenois  has  observed,  that  he  does  not  find  any 
anihors,  who  are  of  opinion,  that  such  a  contract  made  elsewhere,  according 
to  the  law  of  their  own  country,  ought  to  have  place  even  beyond  the  country. 
2  Bonllenois,  Observ.  46,  p.  459. 

«  Post,  §  363—373,  §  435—445  ;  1  Boullenois,  Observ.  23,  pp.  448— 
472. 
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thought^  that,  in  such  a  case,  the  law  of  the  place  of  deli- 
very is  to  govern  \ 

§  263.  (5.)  Another  rule,  illustrative  of  the  same  general 
principle,  is,  that  the  law  of  the  place  of  the  contract  is  to 
govern,  as  to  the  nature,  the  obligation,  and  the  interpreta- 
tion of  the  contract :  Locus  contractus  regit  actum*.  Again : 
Quod  si  de  ipso  contractu  qtUBratur  (says  Paul  Voet)  seu  de 
naturd  ipsius,  seu  de  its,  qtue  ex  naturd  contractus  veniwU, 
putajidejussione,  etc.  etiam  spectandum  est  loci  statutum,  uln 
contractus  celebratur ;  quod  ei  contrahentes  semet  aceommo- 
dare  pnesumantur^.   First,  as  to  the  nature  of  the  contract ; 

1  The  case  of  Acebal  v.  Levy,  10  Bing.  R.  376»  seems  to  have  invoWed 
this  very  question,  although  it  does  not  appear  to  have  attracted  the  attention 
either  of  the  Bar  or  of  the  Court.     The  case  went  off  npon  a  supposed  vari- 
ance between  the  counts  and  the  evidence.    The  statement  of  the  facts  in*  the 
body  of  the  Report  does  not  shew,  whether  the  goods  in  the  case,  which  were 
sold  and  shipped  at  Gigon,  in  Spain,  by  order,  of  an  agent  of  the  defendaoti, 
and  were  to  be  sent  to  the  defendants  in  England,  were  sold  to  be  paid  for  in 
England  after  their  arrival  and  delivery  there,  or  were  to  be  paid  for  on  their 
shipment.     But  Lord  Chief  Justice  Tindal,  in  delivering  the  opinion  of  the 
Court,  said,  that  in  point  of  fact  the  parol  evidence  at  the  trial  established, 
that  the  price  of  the  goods  was  to  be  the  current  shipping  price  at  Gigoo ; 
and  to  be  paid  for  on  the  delivery  thereof  in  England.     The  defendants  re- 
fused to  receive  them;  and  the  agent  of  the  plaintiff  then  sold  them  for 
account  of  the  plaintiff,  and  the  action  was  brought  for  the  difference  between 
the  price  of  the  purchase  and  the  sale  thus  made.     One  of  the  objectioni 
taken  was,  that  there  was  no  memorandum  in  writing  required  by  the  English 
Statute  of  Frauds.     The  objection  was  not  sustained,  because  the  Conrt 
thought  that  there  was  a  suflBcient  memorandum,  but  the  memorandnm  varied 
from  the  counts  in  the  declaration.     But  the  Court  and  Bar  seem  to  have 
supposed  that  the  English  Statute  of  Frauds  did  apply  to  the  case;  which 
is  certainly  a  matter  open  to  much  discussion,  and  as  we  shall  presently  see 
(Post,  §  285,  318)  has  been  thought  open  to  a  very  different  condosion. 
See  Vidal  v.  Thompson,  1 1  Martin,  R.  23 — 25. 

a  1  Emer.  Assur.  ch.  4,  §  8,  pp.  1 22, 1 25, 1 28.  See  Casaregis,  Disc.  1 79, 
§60;  Erskine*s  Inst.  B.3,  tit.2,  §  39,40,  pp.514,5l5;  Delvalle 9. Plomer, 
3  Camp.  R.  444;  Harrison  r.  Sterry,  5  Cranch,  289;  Le  Roy  r.  Crownin- 
shield,  2  Mason,  R.  15;  Van  Reimsdyke  v.  Kane,  I  Gallis.  R.  371;  2 
Kent,  Coram.  Lect.  37,  p.  394,  Lect.  39,  p.  458 — 460,  3rd  edit. 

3  P.  Voet,  DeStat.  §  9,  cb.  2,  5  10,  269,  (edit.  1737);  Id.  p.  .325,  (edit. 
1661).  J.  Voet  is  still  more  full  on  the  same  point.  Voet,  Ad  Pand.  lih. 
4,  tit.  1,  §  29,  pp.  240,  241.  Si  adversus  contractum  (says  he)  aliudve 
negotium  gestum  factum ve  restitutio  desideretur,  dum  quis  aut  metu,  ant  dolo. 
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by  which  is  meant  those  qualities^  which  properly  belong  to 
it,  and  by  law  or  custom  always  accompany  it,  or  inhere  in 

aat  errore  lapsus,  damuam  sensit  contrabeodo,  transigendo,  solvendo,  fideja- 
bendoy  hereditatem  adeundo,  aliove  siroili  roodo ;  recte  interpretes  statuisse 
arbitror,  leges  regionis  in  qu&  coutractum  gestnmve  est  id,  contra  quod  resti- 
tado  petitar,  locum  sibi  debere  vindicare  in  terminand^  ipsa  restitutionis  con- 
troTer8i&,  sive  res  illae  de  qutbus  contractum  est  et  in  quibus  laesio  contigif, 
eodem  in  loco»  si?e  alibi  sitae  sint.    Nee  intererit,  utrum  Isesio  circa  res  ipsas 
contigent,  velnti  pluris  minorisve,  quam  sequum  est,  errore  justo  distractas, 
an  vero  propter  neglecta  solennia  in  loco  coutractds  desiderata.     Si  tainen 
contractus  implementum  non  in  ipso  contractus  loco  fieri  debeat,  sed  ad  locum 
aHum  sit  destinatum,  non  loci  contractus,  sed  implementi  leges  spectandas 
esse  ratio  suadet :  ut  ita,  secundum  cujus  loci  jura  implementum  accipere 
debnit  contractus,  juxta  ejus  etiam  leges  resolvatur.     BouUenois  says,  tbat 
Jurists  distingaisb  four  tbings  in  contracts.     (I.)  Substantialia  contractuum; 
(2.)  Natoralia  contractuum;  (3.)  Accidentalia  contractuum;  (4.)  Solemnia 
contractuom.     He  says :  lis  appellent  substantialia  contractuum,  tout  ce  qui 
sert  a  la  composition  int^rieure  des  contrats;  c*e8t-a-dire,  tout  ce  qui  est  de 
Tessence  determinant  la  nature  de  cbaque  acte,  et  sans  quoi  il  ne  seroit  pas 
un  tel  acte.     Substantialia  sunt,  quse  ita  formam  et  essentiam  uniuscujusque 
actiu  constitnont,  nt  sine  iis  talis  actus  esse  non  possit,  cum  forma  dat  unicui- 
qne  esse  id,  quod  est.     Suivant  cette  definition,  le  consentement  des  parties 
dans  tons  les  contrats,  la  chose,  et  le  prix  de  la  cbose  dans  un  contrat  de 
▼ente,  pertinent  ad  substantialia  contractuum  et  ad  spcciem  contractus  con- 
stituendara ;  et  elles  sont  tellement  necessaires,  intrinseques  et  constitutives 
d*nn  contrat,  que  sine  iis  actus  qui  geritur,  non  valeat.     Naturalia  contrac- 
tuum, ces  sont  les  suites  et  les  engagements  qui  fluent  et  derivent  de  la  nature 
et  de  Tespece  des  contrats,  dont  il  s*agit.     Naturalia  contractuum  dicuntur 
ea,  quae  pendent  et  manant  a  natura  et  potestate  cujusque  actus;  sed  ejus 
formam  non  constituunt.    Telle  est  la  garantie  dans  la  vente.    Mais  par  rap- 
port k  ces  engagements  qui  derivent  des  contrats,  on  en  distingue  de  deux 
sortes.    II  y  en  a,  quae  sunt  interna,  intrinseca,  et  inseparabilia ;  c*est-a-dire, 
qui  sont  lies  et  attaches  a  cbaque  espece  de  contrats,  et  qui  sont  propres  h 
chacnn  de  ces  contrats,  suivant  la  difierente  nature,  dont  iis  sont.    Quae 
naturae  contractiis  cobaerent,  et  sunt  veluti  propria?  possession es,  propriae 
affectiones  ab  essentialibus  cujusque  contractus  principiis  enatae.     Telle  est, 
dans  nn  contrat  de  vente,  la  n^cessite  que  le  domaine  de  la  cbose  vendue,  soit 
transflr^  a  1'  acqu6reur ;  et  a  cet  6gard  on  ne  peut  se  soustaire  a  ces  cboses ; 
on  ne  ponrroit  pas  eu  effet  stipuler,  que  le  domine  de  la  cbose  vendue  ne  pas- 
seroit  pas  a  I'acquereur;  et  il  y  en  a  qui  ne  naissent  que  de  Tusage  ordinaire 
oii  on  est  d'en  convenir,  et  qui,  a  raison  de  ce,  sont  toujours  presumes  ^tre 
convenus  par  les  parties.     Quae  ex  consuetudine  etiam  insunt  contraciibus, 
quae  consuetude  in  naturam  quasi  contractus  transiit;   et  on  les  appelle,  ex- 
terna et  separabilia.     Telle  est  la  garantie  de  fait  dans  une  cession,  et  k  cet 
%mrd  on  peut  y  deroges,  les  parties  peuvent  stipuler  qu*  il  n*y  aura  d'autre 
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it^    Foreign  jurists  are  accustomed  to  call  such  qualities 
NatvraUa  contractus^.  Ea  enim,  qua:  autoritate  legis  vel  con- 


garantie  qae  celle  que  Ton  appelle  garantie  de  droit.     Accidentalim  contrac- 
tus, ce  soDt  les  choses,  qai  ne  sont  point  de  la  substance  constitatiTe  de 
Tacte,  qai  ne  flaent  et  ne  d6rivent  point  de  aa  nature  et  de  son  etpto,  et  ne 
tombent  point  en  convention  ordinaire;  mais  qui  ne  se  recontrent  dans  lei 
contrats  que  parce  qne  les  parties  en  conviennent.     Acddentalia  contractus 
ea  sunt,  qne  neque  substantiam  contractnum  constituunt.  neque  ex  natnri  et 
potestate  contractus  dimanant,  sed  pro  volnntate  contrahentianiy  adjid  con- 
traclibns  solent,  veluti  varia  pacta.     Je  voudrois  ajouter,  et  encore  oellea,  qui 
ne  sont  requises  que  par  des  dispositions  legales,  k  la  T^rite,  mais  pares  lo- 
cales, comme  la  n^cessite  de  donner  caution  pour  la  garantie  d'un  oontnl, 
laqaelle  a  lieu  dans  certains  endroits.     Enfin,  il  y  a,  solemnia  contradnom; 
et  on  en  distingue  de  deux  sortes,  solemnia  intrinseca,  et  solemnia  eztrinseca. 
Solemnia  intrinseca  sunt  ea,  quae  insunt  in  ipsa  formi  cujusque  actus,  neqoe 
separari  ab  tk  possunt;  telles  sont  les  choses  qui  appartiennent  k  la  preoTe 
et  a  Tauthenticit^  de  Facte,  et  qui  comme  telles  sont  partie  de  ce  qui  oon- 
stitue  r^tre  et  I'existence  de  cet  acte ;  aussi  sont-elles  appellees  par  quel- 
ques-uns  substantialia  contractnum.     Solemnia  extrinseca  sunt  ea,  qnc  actui 
per  se  formam  babenti,  et  ultra  conventionem  contrahentium,  sed  ad  ipsam 
conventionem  roborandam,  extrinsecus  accedunt,  et  ce  sont  les  choees,  qui 
n'appartenant  en  rien  li  la  composition  intrinseque  de  Facte,  sont  seukment 
requises,  post  actum  originatum,  pour  lui  procurer  son  ex^ntion.     La  so- 
lemnity intrinseque  est  tellement  n6cessaire,  que  si  on  I'omet,  I'acte  n*est  pat 
acte,  il  n'a  nul  ^tre,  nnlle  existence;  I'omission  Titiat  et  cornunpit  actom; 
raison  pour  laquelle  on  la  place  yolontiers  inter  substantialia  contractuam. 
Mais  Ik  regard  de  la  solemnite  extrinseqoe,  il  n*en  est  pas  toujoura  de  mime, 
aliquando   obmissa   iropedit   executionem    ex   omni  parte*       1  Boollenois, 
Observ.  23,  pp.  446-— 448.     See  also  2  Burge,  Comm.  on  Col.  and  For. 
Law,  Pt.  2,  ch.  9,  pp.  848 — 850;  3  Burge,  Comm.  on  CoL  and  For.  Law, 
Pt.  2,  ch.  20,  pp.  758 — 763 ;  Don  v.  Lippman,  5  Clarke  St  Fin.  1,  18,  13. 

1  Pothier,  as  well  as  other  jurists,  distinguish  between  the  essence,  the 
nature,  and  the  accidents  of  contracts :  the  former  includes  whatever  is  indis- 
pensible  to  the  constitution  of  it;  the  next,  whatever  is  included  in  i^  without 
being  expressly  mentioned  by  operation  of  law,  but  is  capable  of  a  seferaaot 
without  destroying  it ;  and  the  last,  those  things  which  belong  to  it  only  by 
express  agreement.  Without  meaning  to  contest  the  propriety  of  this  dir 
vision,  I  am  content  to  include  the  two  former  in  the  single  word,  nature,  ai 
quite  conformable  to  our  English  idiom.  Cujas  also  adopts  the  same  course. 
See  Pothier,  Oblig.  n.  5.  See  also  2  Boullenois,  Observ.  46,  pp.  460 — 462; 
Bayou  r.  Vavasseur,  10  Martin,  R.  61;  Merlin,  Repertoire  Convention, 
§  2,  n.  6,  p.  357;  Rodenburg,  De  Div.  Stat.  tit.  2,  ch.  5,  §  16;  2  Bonl- 
lenois,  App.  50;  1  Boullenois,  688;  3  Burge,  Comm.  on  Col.  and  For. 
Law,  Pt.  2,  ch.  20,  pp.  848 — 851. 

^  1  Boullenois,  Observ.  23,  p.  446;  2  Boullenois,  Observ.  46,  pp.  460 
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suetu^nis  contractum  comitantur,  eidem  adherent,  Naturalia 
a  Doctoribus  appellantur.  Lex  enim  altera  est  quasi  natura, 
et  in  naturam  transit.  Aique  quoad  naturalia  contractuum 
etiam  forenses  statuta  loci  contractus  observare  debent^. 
Tlius,  whether  a  contract  be  a  personal  obligation  or  a  real 
obligation ;  whether  it  be  conditional  or  absolute ;  whether 
it  be  the  principal  or  the  accessary ;  whether  it  be  that  of 
principal  or  of  surety ;  whether  it  be  of  limited  or  of  uni- 
versal operation ;  these  are  points  properly  belonging  to  the 
nature  of  the  contract,  and  are  dependent  upon  the  law  and 
custom  of  the  place  of  the  contract,  whenever  there  are  no 
express  terms  in  the  contract  itself,  which  otherwise  control 
them.  By  the  law  of  some  countries,  there  are  certain 
joint  contracts,  which  bind  each  party  for  the  whole  in 
solido;  and  there  are  other  joint  contracts,  where  the 
parties  are,  under  circumstances,  bound  only  for  several 
and  distinct  portions'.  In  each  case  the  law  of  the 
place  of  the  contract  regulates  the  nature  of  the  con- 
tract, in  the  absence  of  any  express  stipulations  ^.     These 


461 ;  Voet,  De  Stat.  §  9,  ch.  10,  §  10,  p.  287;  Id.  p.  325,  (edit.  1661); 
Hertius,  De  Collis.  Leg.  torn.  1,  $  10,  p.  127;  Id.  pp.  179,  180,  (edit. 
1716);   Post,  §  301/. 

1  Laaterback,  Diss.  104,  Ft.  3,  n.  58,  cited  2  Boallenois,  Obs.  46,  p.  460. 

^  4  Bnrge,  Comm.  on  Col.  and  For.  Law,  Ft.  2,  ch.  15,  §  4,  pp.  722— 
735  ;  Post,  $  322. 

s  Pothier  on  Oblig.  n.  261 — 268;  Van  Leeuwen,  Comm.  B.  4,  ch.  4, 
f  1 ;  Fergnsson  r.  Flower,  16  Martin,  R.  312  ;  2  Boullenois,  Observ.  46, 
p.  463;  Code  Civil  of  France,  art.  1197,  1202,  1220,  1222;  Id.  Code  of 
Comm.  art.  22,  140. — One  may  see,  how  strangely  learned  men  will  reason 
on  subjects  of  this  nature,  by  consulting  Boullenois.  He  puts  the  case  of  a 
contract,  made  in  a  country  where  all  parties  would  be  bound  in  solido,  and 
by  the  law  of  their  own  domicil  they  would  be  entitled  to  the  benefit  of  a 
dirision,  and  vice  versll ;  and  asks,  What  law  is  to  govern  ?  In  each  case 
he  decides,  that  the  law  should  govern  which  is  most  favourable  to  the 
debtor.  "  Ainsi,  les  obliges  solidaires  ont  contract^  sous  une  loi,  qui  leur 
est  favorable  ;  j*embrasse  cette  loi ;  elle  leur  est  contraire,  j'embrasse  la  loi 
de  leur  domicile."  2  Boullenois,  Observ.  46,  pp.  463,  464.  See  also 
Bouhier,  ch.  21,  §  198,  199. 
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may  therefore  be  said  to  constitute  the  nature  of  the 
contract  *• 


I  See  Henry  on  Foreign  Law,  39. — Pothier  on  Obligations,  n.  7,  bas 
explained  tbe  meaning  of  tbe  words,  tbe  nature  of  tbe  contract,  in  tbe  fol- 
lowing manner: — **  Things  which  are  only  of  tbe  nature  of  the  contract  are 
those,  which,  without  being  of  the  essence,  form  a  part  of  it  tbougb  not  ex- 
pressly mentioned;  it  being  of  the  nature  of  the  contract,  that  they  shall  be 
included  and  understood.     These  things  have  an  intermediate  place  between 
those  which  are  of  the  essence  of  the  contract,  and  those  wbich  are  merely 
accidental  to  it,  and  differ  from  both  of  them.     They  differ  from  tbose  wbich 
are  of  the  essence  of  the  contract,  inasmuch  as  the  contract  may  subsist 
without  them,  and  they  may  be  excluded  by  the  express  agreement  of  the 
parties ;  and  they  differ  from  things  which  are  merely  accidental  to  it,  inas- 
much as  they  form  a  part  of  it  without  being  particularly  expressed,  as  may 
be  illustrated  by  the  following  examples.     In  the  contract  of  sale,  tbe  obligs- 
tion  of  warranty  which  the  seller  contracts  with  the  purchaser,  is  of  the 
nature  of  the  contract  of  sale ;  therefore  the  seller,  by  the  act  of  sale,  con- 
tracts this  obligation,  though  the  parties  do  not  express  it,  and  there  is  not  a 
word  respecting  it  in  the  contract ;  but  as  the  obligation  is  of  tbe  nature  and 
not  of  the  essence  of  the  contract  of  sale,  the  contract  of  sale  may  subsist 
without  it ;  and  if  it  is  agreed,  that  the  seller  shall  not  be  bound  to  warranty, 
such  agreement  will  be  valid,  and  the  contract  will  continue  a  real  contract  of 
sale.     It  is  also  of  the  nature  of  the  contract  of  sale,  that,  as  soon  as  the 
contract  is  completed  by  the  consent  of  the  parties,  although  before  delivery, 
tbe  thing  sold  is  at  the  risk  of  the  purchaser;  and  that,  if  it  happens  to 
perish,  without  the  fault  of  the  seller,  the  loss  falls  upon  the  purchaser,  who 
is,  notwithstanding  the  misfortune,  liable  for  the  price ;  but  as  that  is  only  of 
tbe  nature,  and  not  of  the  essence  of  the  contract,  the  contrary  may  be  agreed 
upon.     Where  a  thing  is  lent,  to  be  specifically  returned  [commodatur],  it  b 
of  the  nature  of  the  contract  that  the  borrower  shall  be  answerable  for  the 
slightest  negligence  in  respect  of  the  article  lent.     He  contracts  this  obliga- 
tion to  the  lender  by  the  very  nature  of  the  contract,  and  without  anything 
being  said  about  it.     But  as  this  obligation  is  of  the  nature,  and  not  of  the 
essence  of  the  contract,  it  may  be  excluded  by  an  express  agreement,  that 
the  borrower  shall  only  be  bound  to  act  with  fidelity,  and  shall  not  be  respon- 
sible for  any  accidents  merely  occasioned  by  his  negligence.     It  is  also  of  the 
nature  of  this  contract,  that  the  loss  of  the  thing  lent,  when  it  arises  from 
inevitable  accident,  falls  upon  the  lender.     But  as  that  is  of  the  nature,  and 
not  of  the  essence  of  the  contract,  there  may  be  an  agreement  to  charge  the 
borrower  with  every  loss  that  may  happen,  until  the  thing  is  restored.    A 
great  variety  of  other  instances  might  be  adduced  from  the  different  kinds  of 
contracts.     Those  things  which  are  accidental  to  a  contract  are  such  as,  not 
being  of  the  nature  of  the  contract,  are  only  included  in  it  by  express  agree- 
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§  264.  An  illustration  may  be  taken  from  a  case  often 
put  by  the  civilians.  By  the  law  of  some  countries  a  war- 
ranty is  implied  in  all  cases  of  sale ;  by  that  of  others,  it  is 
not.  Suppose  a  contract  of  sale  is  made  in  any  of  the 
former  countries,  by  parties  domiciled  in  any  of  the  latter 
countries :  if  the  contract  is  to  be  executed  in  the  country 
where  it  is  made,  a  warranty  will  be  implied,  as  an  incident 
arising  from  the  nature  of  the  contract ;  if  it  is  to  be  exe- 
cuted in  the  place  of  the  domicil  of  the  parties,  for  reasons 
which  we  shall  presently  see,  no  warranty  will  be  implied  *. 
By  the  civil  law,  there  is  an  implied  warranty,  as  to  the 
quality  and  soundness  of  goods  sold ;  by  the  common  law, 
there  is  not'.  A  sale  of  goods  in  England  would  be  go- 
verned by  the  common  law ;  a  sale  in  a  foreign  country, 
under  the  civil  law,  would  be  governed  by  that  law,  as  to 
this  implied  warranty.  BouUenois  lays  down  this  as  one  of 
his  fundamental  rules,  in  the  interpretation  of  contracts. 
Whenever  (says  he)  the  controversy  respects  movables,  of 
which  an  immediate  delivery  is  made,  the  law  of  the  place 
of  the  contract  is  to  govern ;  adopting  on  this  point  the 
doctrine,  although  not  the  reasoning,  of  Colerus.  Consue- 
tudo  si  quidem  loci  ubi  negotium  geritur,  ita  subintrat  ipsum 
contractum  ;  ut  secundum  leges  loci  intelligatur  actus  fuisse 
celebratus,  quamvis  ea  de  re  nihil  fu^rit  expressum '. 

§  265.  Another  illustration  may  be  borrowed  from  an 
actual  decision  under  the  common  law.  By  the  law  of 
England,  an  acceptance  of  a  bill  of  exchange  binds   the 

ment.  For  instance,  the  allowance  of  a  certain  time  for  paying  the  money 
due,  the  liberty  of  paying  it  by  instalments,  that  of  paying  another  thing 
instead  of  it,  of  paying  to  some  other  person  than  the  creditor,  and  the 
like,  are  accidental  to  the  contract ;  because  they  are  not  included  in  it  with* 
cot  being  particularly  expressed." 

»  Pothier,  Oblig.  n.  7  ;  2  BouUenois,  Obs.  46,  pp.  475,  476  ;  Id.  460— 
468;  Code  Civil  of  France,  art.  1135;  Voet,  De  Statut,  §  9,ch.  2,  §10, 
p.  269,  (edit.  1715);  Id.  p.  325,  (edit.  1661);  3  Burge,  Comm.  on  Col.  and 
For.  Law,  Pt.  2,  ch.  20,  pp.  769,  770. 

2  Pothier,  Pand.  Lib.  19,  tit.  1,  art.  5,  §  48—51 ;  2  Black.  Comm.  451 ; 
2  Kent  Comm.  Lect.  30,  pp.  478—481,  3rd  edition. 

3  2  Boollenoisy  Obsery.  46,  pp.  475»  476. 
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acceptor  to  payment  at  all  events.  By  the  law  of  Leghorn, 
if  a  bill  is  accepted,  and  the  drawer  fails,  and  the  acceptor 
has  not  sufficient  effects  of  the  drawer  in  his  hands  at  the 
time  of  acceptance,  the  acceptance  becomes  void.  An  ac- 
ceptance in  Leghorn  is  governed  by  this  latter  law ;  and 
under  such  circumstances  it  has  been  held  void,  and  not 
obligatory  upon  the  acceptor  ^ 

§  266.  Secondly,  the  obligation  of  the  contract,  which, 
though  often  confounded  with,  is  distinguishable  from,  its 
nature  ^  The  obligation  of  a  contract  is  the  duty  to  per- 
form it,  whatever  may  be  its  nature.  It  may  be  a  moral 
obligation  or  a  legal  obligation,  or  both.  But  when  we 
speak  of  obligation  generally,  we  mean  legal  obligation, 
that  is,  the  right  to  performance  which  the  law  confers  on 
one  party,  and  the  corresponding  duty  of  performance  to 
which  it  binds  the  other  ^  This  is  what  the  French  juristf 
call  Is  lien  du  contrat  (the  legal  tie  of  the  contract),  omu 
conventioms,  and  what  the  civilians  generally  call,  vinculum 
juris  or  vinculum  obligationis  ^.  The  Institutes  of  Justinian 
have  thus  defined  it :  Obligatio  est  juris  vinculum^  quo  neceh 
sitate  adstringimur  alicujus  rei  solvenda,  secundum  nostra 
civitatis,  jura^.  A  contract  may  in  its  nature  be  purely 
voluntary,  and  possess  no  legal  obligation.  It  may  be  s 
mere  naked  pact  {nudum  pactum).  It  may  possess  a  legal 
obligation ;  but  the  laws  may  limit  the  extent  and  force  of 
that  obligation  personam,  or  in  rem.  It  may  bind  the  party 
personally,  but  not  bind  his  estate;  or  it  may  bind  his 
estate,  and  not  bind  his  person.  The  obligation  may  be 
limited  in  its  operation  or  duration ;  or  it  may  be  revocable 


1  Burrows  v.  Jemimo,  2  Str.  R.  733 ;  2  Eq.  Abr.  526. 

3  See  2  Boullenois,  Observ.  46,  pp.  454,  460,  462,  463,  464;  3  Barge, 
Comm.  on  Col.  and  For.  Law,  Pt.  2,  ch.  20,  pp.  764,  76.5. 

3  See  3  Story,  Comm.  on  Constitution,  §  1372 — 1379;  Ogdcn  r.  Sannd- 
era,  12  Wheaton,  213;  Pothier  on  Oblig.  art.  1,  n.  1,  pp.  173,  174,  175. 

*  2  Boullenois,  Observ.  46,  pp.  458,  459,  460. 

*Inst.  lib.  3,  tit.  14;  Pothier,  Pandect,  lib.  44,  tit.  7,  Pt.  1,  art  1,  §1; 
Pothier,  Oblig.  n.  173,  174. 
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or  ^ssoluble  in  certain  future  events^  or  under  peculiar  cir- 
cumstances ^ 

§  266  a.  An  illustration  may  be  readily  seen  in  the  com- 
mon case  of  a  Scotch  heritable  bond.  It  is  well  known^ 
that  by  the  common  law  of  England^  a  bond^  which  is  also 
a  charge  on  land^  as^  for  example^  a  bond  accompanying  a 
mortgage  of  land  as  a  security,  is  primarily  in  a  contest  be- 
tween the  heir  and  the  administrator,  a  charge  on  the  per- 
sonal estate,  and  of  course  the  heir  has  a  right  in  equity  to 
be  relieved  therefrom,  so  far  as  there  are  personal  assets  to 
discharge  the  bond  *.  In  the  Scotch  law  the  same  rule  pre- 
vails as  to  movable  debts,  which  are  primarily  and  properly 
chargeable  upon  the  personal  assets  \  But,  as  to  heritable 
bonds,  a  different  rule  prevails;  and  they  are  primarily  a 
charge  on  the  real  estate  of  the  debtor  *.  Now,  suppose  a 
question  should  arise  in  England,  as,  indeed,  it  has  arisen, 
whether,  in  the  case  of  a  Scotch  movable  debt,  the  heir  upon 
payment  of  it  was  entitled  to  be  exonerated  therefrom,  and 
to  receive  the  amount  out  of  the  personal  assets  in  England. 
Upon  principle  it  should  seem  clear,  that  he  would  be  entitled 
to  the  relief  and  exoneration;  for  the  heir,  having  by  the 
law  of  the  country  where  the  land  lies,  a  right  to  such  relief 
and  exoneration,  would  have  the  same  right  in  regard  to  the 
same  debt  in  every  other  country,  since  it  properly  belongs 
to  the  nature,  obligation,  and  interpretation  of  the  con- 
tract *.    On  the  other  hand,  a  Scotch  heir  paying  a  heritable 


^  See  2  Boullenob,  Observ.  46,  pp.  452,  454 ;  Code  Civil  of  France^  art. 

Ilea— 1 196. 

«1  Story  on  Eq.  Jurisp.  §  571,  574;  Earl  of  Winchelsea  v.  Garetty, 
2  Keen,  R.  293,  309. 

a  Earl  of  Vfinchelsea  c.  Garetty,  2  Keen,  R.  293,  309,  310;  Post,  §  487, 
529. 

^Post,  $486 — 189,  §529;    Drummond  v.  Drummond,  6  Bro.   ParL 
R.  by  Tomlins,  550. 

*Earl  of  Winchelsea  v.  Garetty,  2  Keen,  R.  293,  308,  309,  310. — Upoa 
this  occasion  Lord  Langdale  said:  "By  the  law  of  England,  the  personal 
estate  is  the  primary  fund  for  the  payment  of  all  debt8»  contracted  by  the 
deceased  person  whose  esUte  it  was.     By  the  law  of  Scotland,  movable  debt« 

A  A 
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bond,  would  be  entitled  to  no  such  rdief  or  exoneration, 
because  the  debt  is  primarily  by  the  local  law  a  charge  on 


are  primarily  and  properiy  chargeable  apoD  the  personal  estate.     The  credi- 
tor may.  Indeed,  enforce  payment  against  the  real  estate  in  the  hands  of  die 
heir;  hot.  if  he  does  so,  the  heir  is  entitled  to  relief  against  the  eztcntora  oat 
of  the  personal  estate :  in  other  words,  according  to  the  law  of  Scotland,  the 
real  estate,  though  subject  to  the  payment  of  movable  debts,  is  only  a  snb- 
sidiary  fund  for  the  purpose  of  payment.     Payment  by  the  heir  does  not  ex- 
tinguish the  debt,  but  vests  in  him  a  right  to  recorer  the  amonat  against  die 
personal  estate,  and  constitutes  him  a  creditor  against  the  persmud  estate; 
and  whether  he  can  enforce  payment  against  the  personal  estate,  which  is  to 
he  distributed  according  to  the  laws  of  anotlier  country,  which  makes  the  per- 
sonal estate  the  primary  fund  for  the  payment  of  debts,  is  the  question. 
Prim&  facie,  there  would  seem  to  be  no  difBcnlty ;  the  heir,  having  by  the  law 
of  the  country  in  which  the  land  lies,  a  right  to  relief  or  exoneration  would 
seem  to  be  at  liberty  to  make  that  right  available  in  a  country  where  the  per- 
sonal estate  is  the  primary  fund  for  the  payment  of  all  debta.   But  it  b  objected, 
that,  in  all  the  opinions  upon  which  the  finding  of  the  Master  rests,  it  hss 
been  assumed  that  the  law  of  domicil  makes  no  difference;  whereaa  it  b  dear 
that  the  domicil  determines  the  law  by  which  the  personal  estate  ia  to  he  dis- 
tribntf d ;  and  that,  although  it  be  true  that  in  England  the  penonal  estate 
must  be  applied  in  exoneration  of  the  English  heir  of  real  estate,  yet  that 
the  right  of  the  heir  to  be  exonerated  is  founded  on  the  law  peculiar  to  Eng- 
land, and  that  a  foreign  heir  of  foreign  lands  is  not  entitled  to  the  same  relief 
as  an  English  heir  of  English  lands.     The  law  of  England,  it  is  aaid,  affords 
no  relief  to  foreign  real  estate  out  of  English  personal  estate;  and  although 
the  law  of  Scotland  regulates  the  administration  of  the  real  estate,  and  pro- 
vides that  the  real  estate,  if  applied  in  payment  of  personal  debts,  shall  be 
exonerated  out  of  the  personal  estate,  the  proposition  must  ba  liaited  to  per- 
sonal estate,  of  which  the  distribution  is  regulated  according  to  the  law  of 
Scotland,  and  consequently  to  the  personal  estate  of  debtors  domiciled  in 
Scotland.     Several  cases  were  cited.     They  sufficiently  establiah  the  propo- 
sitions, which  are  not  disputed  on  either  side ;  and  Drummond  «.  Dmmmood 
establishes,  that  a  Scotch  heir  is  ultimately  liable  to  pay  heritdde  debts, 
which  have,  in  the  first  instance,  been  paid  out  of  the  peraonal  eatate  distri- 
butable according  to  the  law  of  England  ;  but  no  case  has  occurred,  in  which 
it  has  been  decided,  that  the  Scotch  heir   having  paid  movable  debts,  is 
entitled  to  be  relieved  out  of  the  personal  estate  distributable  according  to  the 
law  of  England ;   and  that  is  the  question  here.     The  personal  estate  is 
taken  by  the  administrator,  according  to  the  law  of  England,  aubject  to  the 
payment  of  all  the  debts  of  the  intestate.     The  real  estate  is  taken  by  the 
heir,  according  to  the  law  of  Scotland,  subject  to  the  payment  of  all  movable 
debts,  but  with  a  right  of  relief  out  of  the  personal  estate,  and  subject  to  the 
payment  of  all  heritable  debts  without  such  right  of  relief.     As  to  the  heri* 
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the  real  estate  ^ ;  and  if  such  heritable  bond  should  be  paid 
by  an  English  administrator  out  of  the  personal  assets,  he 
would  be  entitled  to  reimbursement  from  the  Scotch  heii\ 


table  debts,  in  respect  of  which  there  is  no  such  right  of  relief,  the  heir  is  not 
entitled  to  the  benefit  of  the  English  law,  which  makes  the  personal  estate 
•object  to  the  payment  of  all  debts.  The  Scotch  law,  which  makes  the  heir 
sltimately  liable  to  the  payment  of  such  debts,  and  which  goTerns  the  distri- 
botioD  of  the  real  estate,  prevails  in  favour  of  the  persons  entitled  to  the 
personal  estate  distributable  according  to  the  law  of  England.  As  to  personal 
debts,  in  respect  of  which  there  is  such  right  to  relief,  the  English  law  sub- 
jects the  personal  estate  to  all  debts ;  the  Scotch  law  relieves  the  real  estate, 
AS  far  as  it  can  consistently  with  the  claims  of  the  creditors.  The  heir,  by 
paying,  satisfies  the  creditor,  but  at  the  same  time  acquires  for  himself  a  right 
of  demand  against  the  executor;  he  may,  if  he  pleases,  take  an  assignation 
of  the  debt,  and  make  it  available ;  but  that  is  not  necessary,  because,  with* 
out  toy  assignation,  his  own  claim  to  relief  subsists,  and  constitutes  him  a 
creditor  against  the  personal  estate.  Under  these  circumstances  the  question 
does  not  appear  to  me  to  be  fully  stated,  when  it  is  said  to  be,  whether  a 
foreign  heir  of  foreign  lands  is  entitled  to  the  same  relief,  as  an  English  heir 
of  English  lands.  The  case  is,  that  a  foreign  heir  of  foreign  lands  is,  in 
respect  of  those  lands,  subsidiarily  liable  to  pay  debts,  to  which  the  personal 
estate  distributable  according  to  the  law  of  England,  is  primarily  liable  ;  and 
that,  having  paid  the  debt,  he  is  by  the  law  of  the  country  in  which  the  land 
lies,  constituted  a  creditor  upon  the  personal  estate  distributable  according  to 
the  law  of  that  country.  And  it  is  under  these  circumstances,  and  without 
reference  to  English  tenures,  or  the  title  to  exoneration,  which  an  English 
beir  may  possess,  that  the  question  arises,  whether  the  subsidiary  debtor,  or 
the  persoD,  who  by  the  law  of  a  foreign  country  is  constituted  surety  for  the 
payment  of  debts  primarily  chargeable  on  another  fund,  and  paying  the  debts 
by  force  of,  and  according  to  the  law  which  constitutes  him  a  creditor  upon 
that  other  fund,  is  or  is  not  entitled  to  make  his  title  as  to  creditor  available  in 
another  country,  where  the  personal  estate  is  distributable,  and  where  the  law 
makes  the  personal  estate  primarily  liable  to  the  payment  of  all  debts.  And 
upon  consideration  of  the  case,  I  am  of  opinion  that  the  right  of  relief  or 
demand  against  the  personal  estate,  which  in  the  administration  of  the  real 
estate  by  the  law  of  Scotland  is  vested  in  the  heir  who  has  paid  movable 
debts,  is  capable  of  being  made  available  in  England,  where  the  personal  estate 
is  the  primary  fund  for  the  payment  of  all  debts." 

1  Drnmmond  v,  Drummond,  6  Bro.  Pari.  R.  by  Tomlins,  550;  Po8t» 
(  486 — 489,  529;  Elliott  v.  Lord  Minto,  6  Madd.  R.  16  ;  Earl  of  Win- 
chelsea  v.  Garetty,  2  Keen,  R.  293,  308 — 310. 

^  Robertson  on  Personal  Succession,  209 — 214. 

aa2 
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§  267.  It  would  be  easy  to  multiply  illustrations  under 
this  head.  Suppose  a  contract  by  the  law  of  one  country 
to  involve  no  personal  obligation^  (as  was  supposed  to  be 
the  law  of  France  in  a  particular  case  which  came  in  judg- 
ment *),  but  merely  to  confer  a  right  to  proceed  in  rem ; 
such  a  contract  would  be  held  every  where  to  involve  no 
personal  obligation  whatsoever.  Suppose^  by  the  law  of-  a 
particular  country,  a  mortgage  for  money  borrowed,  should, 
in  the  absence  of  any  express  contract  to  repay,  be  limited 
to  a  mere  repayment  thereof  out  of  the  land,  a  foreign  Court 
would  refuse  to  entertain  a  suit  giving  to  it  a  personal  ob- 
ligation. Suppose  a  contract  for  the  payment  of  the  debt 
of  a  third  person,  in  a  country  where  the  law  subjected 
such  a  contract  to  the  tacit  condition,  that  payment  must 
first  be  sought  against  the  debtor  and  his  estate ;  that  would 
limit  the  obligation  to  a  mere  accessorial  and  secondary 
character;  and  it  would  not  be  enforced  in  any  foreign 
country,  except  after  a  compliance  with  the  requisitions  (tf 
the  local  law.  Sureties,  indorsers,  and  guarantees  are 
therefore  liable  every  where  only  according  to  the  law  of 
the  place  of  their  contract.  Their  obligation,  if  treated  by 
such  local  law  as  an  accessorial  obligation,  will  not  any 
where  else  be  deemed  a  principal  obligation  '•  So,  if  by 
the  law  of  the  place  of  a  contract,  its  obligation  is  positively 
and  ex  directo  extinguished  after  a  certain  period  by  the 
mere  lapse  of  time,  it  cannot  be  revived  by  a  suit  in  a 
foreign  country,  whose  laws  provide  no  such  rule,  or  apply 
it  only  to  the  remedy  ^  To  use  the  expressive  language  of 
a  learned  Judge,  it  must  be  shewn  in  all  such  cases^  what 


»  Melan  v.  Fitz- James,  1  Bos.  &  Pull.  138. 

2  See  Pothier  on  Oblig.  n.  407 ;  Trimbey  v.  Vignier,  6  Canr.  &  Payne, 
25;  S.  C.  1  Bing.  N.  C.  151,  159;  4  Moore  &  Scott,  695  ;  Post,  §  314, 
316  as  3  Burge,  Com.  on  Col.  and  For,  Law,  Pt.  2,  cb.  20,  pp.  764— 
766. 

3  See  Le  Roy  r.  Crowninsbield,  2  Mason,  R.  151  ;  Pothier,  Oblig,  n. 
636—639  ;  Voet,  Ad  Pand.  lib.  4,  tit.  1,  §  29,  ad  finem. 
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the  laws  of  the  foreign  country  are,  and  that  they  create  an 
obUgation  which  our  laws  will  enforce  \ 

§  267  a.  This  doctrine  was  fully  recognised  in  a  recent 
case,  where  the  question  was,  as  to  the  rights  of  parties 
growing  out  of  various  bonds,  executed  in  a  State  which 
was  governed  by  the  common  law,  some  of  the  bonds  being 
designed  as  security  or  indemnity  to  a  surety  on  the  other 
bonds.  The  Court  said :  *'  These  different  bonds  were  en- 
tered into  in  States  of  the  Union  where  the  common  law 
prevails,  and  consequently  the  rights  and  liabilities  of  the 
parties  are  to  be  measured  by  that  system  of  jurisprudence; 
and  whatever  the  plaintiff  (the  assignee  of  the  surety) 
would  be  entitled  to  recover  (upon  the  indemnity  bond)  in 
a  Court  of  law  or  equity  in  the  State  where  the  transaction 
originated,  he  is  entitled  to  in  this  Court  in  the  present 
form  of  action  '• 

§  268.  Let  us  take  another  case,  which  has  actually 
passed  into  judgment.  By  the  common  law,  heirs  are  not 
bound  by  the  simple  contracts  of  their  ancestor,  but  only  by 
instruments  under  seal,  declaring  them  expressly  bound. 
By  the  law  of  Louisiana,  the  heirs  are  ipso  facto  bound  by 
such  simple  contracts  of  their  ancestors  ^.     If  a  simple  con- 


1  Lord  Chief  Justice  Eyre,  Melan  v.  Duke  of  Fitz-James,  1  Bos.  &  Pull. 
141. 

2  Mr.  Justice  Bullard  in  King  v.  Harman's  Heirs,  6  Louis.  R.  607,  617. 

3  Brown  v.  Richardson,  13  Martin,  R.  202. — Mr.  Justice  Porter,  in  de- 
lirering  the  opinion  of  the  Court  in  this  case,  said :  "  "We  recognise  the 
distinction  made  by  the  plaintiff's  counsel  between  the  right  and  the  remedy* 
and  agree  with  him,  that  contracts  should  be  expounded  according  to  the  laws 
of  the  country  where  they  are  made,  and  enforced  according  to  the  regula- 
tions which  prevail  where  the  debtor  is  found.  It  is  that  distinction  which 
gives  the  defendants  immunity  in  this  case.  For,  in  order  to  ascertain  who 
is  debtor,  we  must  recur  to  the  laws  of  the  country  where  the  contract  was 
made;  and  if  these  laws  do  not  make  persons  standing  in  the  character  of  the 
appellants  liable,  under  the  circumstances  now  in  proof,  they  cannot  be  madg 
so  by  a  change  of  jurisdiction.  It  is  true  that,  according  to  our  jurispru- 
dence,  the  heir  is  obliged  to  pay  the  debts  of  the  ancestor  if  he  accepts  the 
succession  unconditionally ;  but  it  does  not  follow  that  the  same  rule  exista 
in  other  couatries.     An  embarrassment  is  created  in  considering  the  case* 
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tract  is  made  in  a  State  governed  by  the  common  law,  it 
cannot  be  enforced  in  Louisiana  against  the  heirs  of  the 
debtor,  although  they  are  domiciled  in  Louisiana  ^  The 
lemedy  must  be  sought  through  the  instrumentality  of  an 
administration  of  the  assets  there  K 

§  268  a.  To  this  head  of  the  obligation  of  contracts,  may 
also  be  appropriately  referred  the  consideration  of  the  na- 
ture and  extent  of  the  obligation  of  contracts  in  respect 
to  their  dissolubility  or  indissolubility  in  point  of  duration. 
This  topic  has  been  already  incidentally  discussed  in  ex- 
amuung  the  nature  and  obligation  of  the  contract  of  mar^ 
riage^  which  indeed  is  truly  a  contract;  but,  properly 
speaking,  it  is  something  more — an  institution  of  civil 
(Kxdety  \  It  has  been  often  urged,  especially  in  regard  to 
th«  contract  of  marriage,  that  indissolubility  is  of  its  very 
essence ;  and  that  what  is  of  the  essence  of  a  contract,  must 
be  judged  of  according  to  the  lex  loci  cafitract4s.  It  has 
remarked  by  an  eminent  judge,  that  this  is  somewhat  a 
vague,  and  for  its  vagueness  a  somewhat  suspicious  propo^ 
dtion,  and  that  there  are  many  other  things  which  may  just 
as  well  be  reckoned  of  the  essence  of  the  contract  as  this. 
He  afterward  added :  ''  The  fallacy  of  the  argument,  ^  that 
iqdissolubility  is  of  the  essence/  appears  plainly  to  be  this  : 
it  confounds  incidents  with  essence;  it  mak€»  the  rights 
under  a  contract,  or  flowing  from  and  arising  out  of  it, 
parcel  of  the  contract ;  it  makes  the  mode  in  which  judica- 
tures deal  with  those  rights  and  with  the  contract  itself, 
part  of  the  contract ;  instead  of  considering,  as  in  all  soundr- 
ness  of  principle  we  ought,  that  the  contract  add  all  its 


from  a  feeling,  which  it  is  diflkult  to  check,  that  there  exists  something  like 
a  natural  obligation  on  the  child  to  pay  the  parent's  debts,  particularly  if  he 
takes  any  of  his  property.  Bat  that  obligation  is  in  fact  nothing  but  the 
creature  of  positive  law,  and  is  of  course  subject  to  all  the  modifications  which 
the  policy  of  different  States  may  induce  them  to  adopt."     Id.  p.  208. 

1  Brown  v.  Richardson,  13  Martin,  R.  202. 

a  Ibid. 

s  Ante,  $  108  a,  218 — 230;  Id.  §  226  c,  note. 
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incidents,  and  the  rights  of  the  parties  to  it,  and  the  wrongs 
committed  by  them  respecting  it,  must  be  dealt  with  by  the 
Courts  of  the  country  where  the  parties  reside,  and  where 
the  contract  is  to  be  carried  into  execution  \"  These  con- 
siderations are  certainly  entitled  to  great  weight ;  but  they 
only  shew  the  intrinsic  difficulty  of  laying  down  any  general 
rules  on  such  complicated  subjects  which  shall  be  of  uni- 
versal application.  It  will  probably  be  found  that  the  pro- 
position, that  a  contract  cannot  be  dissolved,  except  in  th^ 
manner  and  under  the  circumstances  prescribed  by  the  law 
of  the  place  where  it  was  made,  if  true  at  all,  must  be 
asserted  with  many  qualifications  and  exceptions.  Con- 
tracts of  marriage,  and  other  contracts  of  a  peculiar  nature, 
may  perhaps  require  a  different  exposition  in  this  respect 
firom  other  ordinary  pecuniary  contracts.  And  even  if  a 
contract  be  indissoluble  by  the  lex  loci  contract^,  except 
in  a  special  mode,  it  may  nevertheless  be  thought  reasonable 
that  that  rule  should  not  prevail  upon  a  change  of  domicil, 
as  to  an  act  of  the  parties  done  in  the  latter  place  where 
another  mode  is  prescribed  or  allowed  for  its  dissolution  '• 
But  of  this  we  shall  speak  hereafter  ^. 

§  269.  Cases  sometimes  occur  in  which  the  tribunals  of 
a  foreign  country  are  called  upon  to  decide  upon  the  law  of 
another  country  where  the  contract  is  made ;  and  they,  by 
mistake,  misinterpret  that  law.  In  such  a  case,  if  they  dis- 
charge the  parties  from  the  obligation  of  the  contract,  in  con- 
sequence of  such  misinterpretation  of  the  foreign  law,  that . 
discharge  will  not  be  held  obligatory  upon  the  Courts  of  the 
country  where  the  contract  was  made  ^  A  recent  case  has 
occurred  on  this  subject.  A  bill  of  exchange  drawn  in 
France,   and  indorsed^  there,   and  accepted   and  payable 


1  Lord  Brougham»  in  Warrender  v,  Warreiider»  9  Bligb,  II.  114 ;  Ante, 
$  226  c,  note. 

2  Ibid. 

3  See  Post,  §  351  d;  Ante,  $  226  a,  note. 
^  Novell!  V.  Rossi,  2  Barn.  &  Adol.  757- 
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in  England  at  a  banker's^  was  passed  by  an  indorsee  in 
discharge  of  an  antecedent  debt;  and  upon  presentment 
for  payment  it  was  dishonoured^  and  the  banker's  clerk  by 
mistake  cancelled  the  acceptance,  and  then  wrote  on  it^ 
*'  cancelled  by  mistake."  Afterwards  the  indorser,  who  had 
80  passed  the  bill  in  discharge  of  his  debt,  cited  all  the 
parties,  and  among  others  the  creditor  and  holder  of  the 
bill,  before  the  tribunals  of  France,  who  decreed  that  the 
cancellation  operated  as  a  suspension  of  legal  remedies 
against  the  acceptor,  and  consequently  discharged  the  other 
parties,  the  indorsers  as  well  as  the  drawer.  A  suit  was 
afterwards  brought  by  the  creditor  against  the  debtor- 
indorser  in  England ;  and  it  was  held,  that  the  Courts  of 
France  had  mistaken  the  law  of  England  as  to  the  effect  of 
the  cancellation ;  and  that  the  plaintiff  was  entitled  to  re* 
cover  against  the  defendant  the  full  amount  of  the  debt, 
notwithstanding  the  decree  in  the  French  Courts  ^ 

§  270.  Thirdly. — The  interpretation  of  contracts.  Upon 
this  subject  there  would  scarcely  seem  to  be  any  room  for 
doubt  or  disputation.  There  are  certain  general  rules 
of  interpretation,  recognised  by  all  nations,  which  form  the 
basis  of  all  reasoning  on  the  subject  of  contracts.  The 
object  is  to  ascertain  the  real  intention  of  the  parties  in  their 
stipulations  ;  and  when  the  latter  are  silent  or  ambiguous, 
to  ascertain  what  is  the  true  sense  of  the  words  used,  and 
what  ought  to  be  implied  in  order  to  give  them  their  true 
and  ftdl  effect^.     The  primary  rule  in  all  expositions  of  this 


1  Novell!  9.  Rossi,  2  Barn.  &  Adol.  757. 

^  See  Lord  Brougham's  striking  remarks  on  this  subject  already  citedj 
ante,  ^  226  c.  In  Prentiss  v.  Savage,  13  Mass.  R.  23,  Mr.  Chief  Jus- 
tice Parker  said : — '*  It  seems  to  be  an  undisputed  doctrine,  with  respect 
to  personal  contracts,  that  the  law  of  the  place  where  they  are  made  shall 
govern  in  their  construction,  except  when  made  with  a  view  to  performance  in 
some  other  country,  and  then  the  law  of  such  country  is  to  prevail.  This  is 
nothing  more  than  common  sense  and  sound  justice,  adopting  the  probable 
intent  of  the  parties  as  to  the  rule  of  construction  :  for  when  a  citizen  of  this 
country  enters  into  a  contract  in  another,  with  a  citizen  or  subject  thereof 
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sort  is  that  of  common  sense^  so  well  expressed  in  the  Digest. 
In  conventionibus  contrahentium  voluntas,  potius  quam  verba, 
spectari  placuit^.  But  in  many  cases  the  words  used  in 
contracts  have  different  meanings  attached  to  them  in  dif- 
ferent places  by  law  or  by  custom.  And  where  the  words  are 
in  themselves  obscure  or  ambiguous,  custom  and  usage  in  a 
particular  place  may  give  them  an  exact  and  appropriate 
meaning.  Hence,  the  rule  has  found  admission  into  almost  all^ 
if  not  into  all,  systems  of  jurisprudence,  that  if  the  full  and  en- 
tire intention  of  the  parties  does  not  appear  from  the  words  of 
the  contract,  and  if  it  can  be  interpreted  by  any  custom  or 
usage  of  the  place  where  it  is  made,  that  course  is  to  be 
adopted.  Such  is  the  rule  of  the  Digest.  Semper  in  stipu- 
lationibus,  et  in  cceteris  contractibtis  id  sequimur,  quod  actum 
est.  Aut  si  non  appareat,  quod  actum  est,  erit  consequens,  ut 
id  sequamur,  quod  in  regione,  in  qud  actum  est,  frequenta* 
tur  '•     Conservanda  est  consuetudo  regionis  et  civitatis  (says 


and  the  contract  is  intended  to  be  there  performed^  it  is  reasonable  to  pre- 
sume that  both  parties  had  regard  to  the  law  of  the  place  where  they  were, 
and  that  the  contract  was  shaped  accordingly.  And  it  is  also  to  be  presumed 
when  the  contract  is  to  be  executed  in  any  other  country  than  that  in  which 
it  is  made,  that  the  parties  take  into  their  consideration  the  law  of  such 
foreign  country.  This  latter  branch  of  the  rule,  if  not  so  obviously  founded 
upon  the  intention  of  the  parties  as  the  former,  is  equally  well  settled  as  a 
principle  in  the  law  of  contracts.**  Mr.  Chancellor  Walworth,  in  Chapman 
r.  Robertson,  (6  Paige,  R.  627,  630),  used  equally  strong  language  : — **  It 
is  an  established  principle,*'  said  he,  **  that  the  construction  and  validity  of 
personal  contracts,  which  are  purely  personal,  depend  upon  the  laws  of  the 
place  where  the  contract  is  made,  unless  it  was  made  with  reference  to  the 
laws  of  some  other  place  or  country,  where  such  contract,  in  the  contempla- 
tion of  the  parties  thereto,  was  to  be  carried  into  effect  and  performed."— 
2  Kent,  Comm.  Lect.  39,  pp.  457,  458,  3rd  edit. ;  3  Burge,  Comm.  on  Col. 
and  For.  Law,  Pt.  2,  ch.  20,  pp.  752 — 764. 

1  Dig.  lib.  50,  tit.  16,  I.  219.  Many  rules  of  interpretation  are  found  in 
Pothieron  Obligation,  n.  91 — 102  ;  in  Fonblanque  on  Equity,  B.  1,  ch.  6^ 
§  11 — 20,  and  notes;  1  Domat,  Civil  Law,  B.  1,  tit.  1,  §  2;  1  Powell  on 
Contracts,  370,  et  seq.;  Merlin,  Repertoire,  Convention,  §  7,  p.  366. 

2  Dig.  lib.  50,  tit.  17,  1.  34;  1  Domat,  Civil  Law,  B.  1,  tit.  1,  §  2,  n.9; 
2  BouUenois,  Observ.  46,  p.  490 ;  3  Burge,  Comm.  on  Col.  and  For.  Law, 
Pt.  2,  ch.  20,  pp.  775,  776. 
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J.  k  Sandd)  ubi  contractum  est.  Omnes  emm  actianes  nostra: 
(si  non  aliter  fuerit  promsum  inter  contrahentes)  intrepre- 
tationem  recipiunt  a  consuetudine  loci,  in  quo  contrahitur  \ 
Usage  is,  indeed^  of  so  much  authority  in  the  interpretation 
of  contracts,  that  a  contract  is  understood  to  contain  the 
customary  clauses,  although  they  are  not  expressed  accord- 
ing to  the  known  rule.  In  contractibus  tacite  veniunt  ea,  quoe 
sunt  moris  et  consuetudinis  ^.  Thus,  if  a  tenant  is,  by  custom, 
to  have  the  outgoing  crop,  he  will  be  entitled  to  it,  although 
not  expressed  in  the  lease'.  And  if  a  lease  is  entirely  silent 
as  to  the  time  of  the  tenant's  quitting,  the  custom  of  the 
country  will  fix  it^  By  the  law  of  England  a  month  means 
ordinarily  in  common  contracts,  as  in  leases,  a  lunar  month ; 
but  in  mercantile  contracts  it  means  a  calendar  month  ^.  A 
contract,  therefore,  made  in  England  for  a  lease  of  land  for 
twelve  months,  would  mean  a  lease  for  forty^ight  weeks 
only^  A  promissory  note  to  pay  money  in  twelve  months 
would  mean  in  one  year,  or  in  twelve  calendar  months  \  If 
a  contract  of  either  sort  were  required  to  be  enforced  in  a 
foreign  country,  its  true  intepretation  must  be  every  where 
the  same,  that  is,  according  to  the  usage  in  the  country 
where  the  contract  was  made. 

§  271.  The  same  word,  too,  often  has  different  significa- 
tions in  different  countries.  Thus,  the  term  usance,  which 
is  common  enough  in  negotiable  instruments,  means  in  some 
countries  a  month,  in  others  two  or  more  months,  and  in 


^  l.h  Sand^,  Op.  Comm.  de  Reg.  Jar.  1.  9,  p.  17* 

3  Pothier,  Oblig.  n.  95  ;  Merlin,  Repertoire,  Convention,  J  7 ;  2  Kent, 
Comm.  Lect.  39,  p.  555,  Srd  edit. 

3  Wigglesworth  c.  Dallison,  Doug.  R.  201,  207. 

♦  Webb  V.  Plumer,  2  B.  &  Aid.  746. 

5  2  Black.  Comm.  141 ;  Catesby's  Case,  6  Coke,  R.  62  ;  Lacon  ».  Hooper, 
6  T.  R.  224  ;    3  Burge,  Comm.  on  Col.  and  For.  Law,  Part  2,  ch.  20, 

pp.  776,  777. 

«  Ibid. 

7  Chitty  on  Bills,  (8tb  edit.  1833),  p.  406;  Lang  v.  Gale,  1  M.  &  Selw. 
Ill;  Cockell  v.  Gray,  3  B.  &  Bing.  187;  Leffingwell  v.  White,  1  John. 
Cas.  99. 
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others  half  a  month.  A  note  payahle  at  one  usance  must 
he  construed  every  where  according  to  the  meaning  of  the 
word  in  the  country  where  the  contract  is  made  \  There 
are  many  other  cases  illustrative  of  the  same  principle.  A 
note  made  in  England  for  ^100  would  mean  JSIOO 
sterling.  A  like  note  made  in  America  would  mean  £100 
American  currency,  which  is  one^fourth  less  in  value.  It 
would  be  monstrous  to  contend,  that  on  the  English  note^ 
sued  in  America,  the  less  sum  only  ought  to  be  recovered ; 
and  on  the  other  hand,  on  the  American  note,  sued  in  Eng- 
land, that  one-third  more  ought  to  be  recovered  ^ 

§  271  a.  Another  illustration  may  easily  be  suggested, 
which  is  not  quite  so  simple  in  its  circumstances.  Suppose 
a  contract  is  made  in  England  between  two  Englishmen  for 
the  sale  of  lands  situate  in  Jamaica ;  and  the  vendee  agreed 
to  give  £  20,000  for  the  lands,  without  specifying  in  what 
currency.  The  difference  between  Jamaica  pounds  cur- 
rency and  English  sterling  pounds  currency,  by  the  par  of 
exchange,  exclusive  of  any  premium  on  bills  of  exchange 
on  England,  is  forty  per  cent.  Consequently,  £28,000 
Jamaica  currency  would  constitute  only  £20,000  sterling. 
The  question  might  then  arise,  according  to  which  currency 
the  purchase-money  is  to  be  paid.  In  the  absence  of  all 
expressions  and  circumstances,  from  which  a  different  in« 
tention  may  be  inferred,  the  interpretation  of  the  contract 
would  be,  that  it  was  payable  in  the  currency  of  the  country 
where  the  contract  was  made,  and  not  in  that  of  the  situs 
of  the  property'.  Another  illustration  may  be  in  case  of  a 
sale  of  lands  situate  in  one  country,  and  the  contract  made 
in  another,  and  the  sale  to  be  of  a  certain  number  of  acres 


1  Chitty  on  Bills,  (Sth  edit.  1833),  pp.  404, 405.  See  also  2  Bonllenois. 
Obsenr.  46,  p.  447. 

^  See  also  Powell  on  Contracts,  376;  2  BouUenois,  Obserr.  46,  pp.498, 
503 ;  Henry  on  Foreign  Law,  Appendix,  233 ;  Pardessus,  Droit  Comm. 
art.  1492;  3  Burge,  Comm.  on  Col.  and  For.  Law,  Pt.  2,  ch.  20,  pp.  772, 
773 ;  Post,  §  272  a,  §  307,  308. 

3  2  Burge,  Comm.  on  Col.  and  For.  Law,  Pt.  2,  ch.  9,  pp.  860,  861. 
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for  a  gross  price,  or  at  a  specific  price  per  acre,  the  mode 
of  measuring  an  acre  or  the  contents  thereof  being  differ- 
ent in  different  countries.  The  question  might  arise,  whether 
the  acre  was  to  be  according  to  the  measurement  in  the  one 
country  or  in  the  other.  Now,  upon  this  very  point  di£Per- 
ent  opinions  and  judgments  have  been  held  by  different 
jurists  and  tribunals  on  the  continent  of  Europe;  some 
holding,  that  the  lex  loci  contractus  ought  to  govern;  and 
others,  that  the  lex  situs  ought  to  govern  the  admeasure- 
ment ^  Choppin  has  reported  a  case,  where  the  highest 
tribunal  of  Orleans  held,  that  the  laws  of  the  place  of  the 
contract  should  determine  the  admeasurement  of  the  acre. 
But  he  disapproves  of  it,  and  says :  Justior  tamen  est  diversa 
opinio,  venditi  agri  mensuram  ex  lege  petendam  situs  prie- 
diorum  non  loci  pactiB  venditionis^.  John  Voet  holds  the 
same  opinion:  Si  res  immobilis  ad  certam  mensuram  de- 
beantur,  et  ea  pro  locorum  diversitate  varia  sit,  in  dufno  solvi 
debent  juxta  mensuram  loci,  in  quo  sitis  sunt^.  In  respect 
to  movables  he  holds  the  opposite  opinion,  that  they  are 
governed  by  the  law  of  the  place  of  the  contract.  Dumoulin 
holds  the  same  opinion  as  to  immovables ;  that  they  are  go- 
verned by  the  lex  situs.  Unde  stantibus  mensuris  diversis, 
si  fundus  venditur  ad  mensuram,  vel  qffirmatur,  vel  mensu- 
ratur,  non  continuo  debet  inspici  mensura,  quee  viget  in  loco 
contractus,  sed  in  dubio  debet  attendi  mensura  loci,  in  quofun^ 
dus  debet  metiri,  et  tradi,  et  executiojieri^.  He  admits,  that 
other  jurists  differ  from  him,  and  that  other  circumstances 
may  vary  this  interpretation.  Et  ita  tenendum,  nisi  ex  aliis 
drcumstantiis  constet,  de  qua  mensura  senserint  \    Indeed  he 

1  2  Burge,  Comm.  on  Col.  and  For.  Law,  Pt.  2,  ch,  9,  pp.  858,  859. 

2  Choppini  Opera,  De  Feudis  Andeg.  torn.  2,  lib.  2,  tit.  3,  n.  10,  pp. 
132,  133,  (edit.  1611)  ;  2  Boullenois,  Observ.  46,  p.  497  ;  2  Burge,  Comm. 
on  Col.  and  For.  Law,  Pt,  2,  ch.  9,  pp.  858,  859. 

3  J.  Voet,  lib,  46,  tit.  3,  n.  8,  p.  949  ;  2  Burge,  Comm.  Pt.  2,  ch.  9, 
p.  859  ;  2  Boullenois,  Observ.  46,  p.  497. 

*  Molin.  Oper.  Comm.  ad  Cod.  lib.  1,  tit.  1,  1.  1,  torn.  3,  Conclus.  de 
Statut.  p.  554. 
«  Ibid, 
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denies  that  any  universal  rule  can  be  established  \  The 
same  doctrine^  that  the  lex  situs  ought  to  govern  in  the  like 
cases^  would  seem  to  be  favoured^  if  not  positively  estab- 
lished in  the  jurisprudence  of  England  and  America*. 

§  272.  The  general  rule,  then,  is,  that,  in  the  interpre- 
tation of  contracts,  the  law  and  custom  of  the  place  of  the 
contract  is  to  govern  in  all  cases,  where  the  language  is  not 
directly  expressive  of  the  actual  intention  of  the  parties ; 
but  it  is  to  be  tacitly  inferred  from  the  nature,  and  objects, 
and  occasion  of  the  contract'.  The  rule  has  been  fully  re- 
cognised in  the  Courts  of  Common  Law ;  and  it  has  been 
durectly  decided  by  those  courts,  that  the  interpretation  of 
the  contract  must  be  governed  by  the  laws  of  the  country 
where  the  contract  is  made\  And  the  rule  is  founded  in 
wisdom,  sound  policy,  and  general  convenience.  Espe- 
cially in  interpreting  ambiguous  contracts,  ought  the 
domicil  of  the  parties,  the  place  of  execution,  the  various 
provisions  and  expressions  of  the  instrument,  and  other  cir- 
cumstances, implying  a  local  reference,  to  be  taken  into 
consideration \  Thus,  Grothofredus  says:  Consuetudo  re- 
gionis  sequemur,  et  ideo  conducere,  concedere,  contrahere,  et 
quidvis  agere  pro  modo  regionis  in  dubio  pnesumiiur.     Nam 


1  Molin.  Oper.  Comm.  ad  Cod.  lib.  1,  tit.  1,  1.  1,  torn.  8;  Conclas.  de 
Statut.  p.  354 ;    Post,  §  274  a. 

a  Ante,  §  270. 

3  See  the  opinion  of  the  Court,  delivered  by  Mr.  Justice  Martin,  in  the 
case  of  Depau  v.  Humphreys,  20  Martin,  R.  1,  8,  9,  13,  22,  23,  24; 
Mr.  Justice  Porter,  in  the  case  of  Morris  r.  Eves,  1 1  Martin,  R.  730  ' 
Courtois  p.  Carpenter,  1  Wash.  Cir.  R.  376. 

*  Trimby  v.  Vignier,  1  Bing.  New  Cases,  151,  159;  Post,  §  316a;  De 
la  Vega  v,  Yianna,  1  Barn.  &  Adol.  R.  284;  British  Linen  Company  9. 
Drnmmond,  10  Barn.  &  Cress.  903;  Bank  of  U.  States  v.  Donally^ 
8  Peters,  R.  361, 372  ;  Wilcox  v.  Hunt,  13  Peters,  R,  878,  379.— We  shali 
presently  see,  that  the  same  rule  is  adopted  in  the  interpretation  of  willg. 
See  Lansdowne  v.  Lansdowne,  2  Bligh,  R.  60,  88,  89,  91,  and  cases  there 
cited.  Holmes  o.  Holmes,  1  Russ.  &  Mylne,  660,  662;  Chapman  v. 
Robertson,  6  Paige,  R.  627,  630 ;  Post,  §  479  a — 479  n. 

6  Ante,  §  237.  See  Lansdowne  v.  Lansdowne,  2  BUgh,  ParL  R.  60,  87; 
Post,  §  479  m— 478  n. 
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iicut  natura  non  separetur  a  Bubjecto,  ita  nee  a  eonsueto. 
Quod  est  de  cansuetudine  habetur  pro  pacta  ^  Burgundus  is 
more  full  and  pointed  to  this  pointy  as  we  have  already  seen^ 
John  k  Sandd  expresses  the  same  doctrine  in  these  words : 
Quando  verba  sunt  duhia  et  ambigua,  tunc  impicimus,  quod 
verisimiliier  a  contrahentibue  actum  sit,  aut  quid  testator 
senserit\ 

§  272  a.  One  bf  the  simplest  cases  to  illustrate  the  rule^ 
is  the  case  of  a  promissory  note,  made  and  dated  in  a  par- 
ticular country,  payable  in  a  currency  which  has  the  same 
name,  but  is  of  a  different  ralue  in  d^erent  countries.  The 
question  is,  what  currency  is  presumed  to  be  intended  by 
the  parties.  The  answer  would  seem  to  be  equally  certain ; 
the  currency  of  the  country  where  it  is  payable.  Suppose, 
then,  a  promissory  note  is  dated  at  Dublin,  and  thereby  the 
maker  promises  to  pay  to  the  payee,  or  order,  ^100  in 
forty  days  after  date,  and  the  note  is  afi;er  sued  in  Eng- 
land; the  question  would  arise,  whether  the  note  meant 
iSlOO  English  currency,  or  Irish  currency.  This  would 
depend  upon  another  question,  whether  the  note  was  pay- 
able, as  no  place  of  payment  was  named,  in  England,  or  in 
Ireland.  Now,  by  the  rules  of  law  in  the  interpretation  of 
all  such  contracts,  when  no  other  place  of  payment  is 
named,  the  contract  is  treated  as  a  contract  made  in,  and 
governed  by  the  law  of  the  place  where  it  is  made  and 
dated,  and  therefore  it  would  be  interpreted  to  mean 
^100  Irish  currency,  because  payable  there,  and,  indeed, 
payable  every  where,  where  the  maker  should  afterwards 
be  founds     The  converse  rule  would  be  applied,  if  the 


1  Gothofred.  Ad  Pand.  lib.  50,  tit.  1 7,  1.  34 ;  Le  Brun,  Traite  de  la 
Communaute,  liv.  1,  ch.  2,  §  46. 

3  Ante,  §  237;  2  Boullenois,  Observ.  46,  p.  451. 

3  J.  ^  Sand^,  Op.  Comm.  De  Reg.  Juris.  1.  9,  p.  17* 

^  Kearney  v.  King,  2  Bam.  &  Aid.  R.  301 ;  Sprowle  v.  Legge,  1  B.  & 
Cress.  16. 
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« 

note^  though  drawn  in  the  same  terms,  and  dated  at  Dub- 
lin, were  upon  its  tij^e  made  payable  in  Londcm  ^ 

§  273.  Boullenois,  while  he  admits  the  general  propriety 
of  the  rule,  locus  contractus  regit  actum,  contests  its  uni- 
versality ^  He  seems  to  think,  and  some  other  jurists  hare 
adopted  the  same  opinion,  that  where  a  contract  b  made 
between  foreigners  belonging  to  the  same  country,  who  are 
not  domiciled,  but  are  merely  transient  persons  in  the 
place  where  the  contract  is  made,  it  ought  to  be  governed 
by  the  law  of  their  own  country ;  and  that  this  rule  applies 
d/ortiori,  where  they  are  ignorant  of  the  laws  of  the  place 
where  the  contract  is  made  K  Without  undertaking  to  say^ 
that  the  exception  may  not  be  well  founded  in  particular 
cases,  as  to  persons  merely  in  transitu,  it  may  unhesitatingly 
be  said,  that  nothing  but  the  clearest  intention  on  the  part 
of  foreigners,  to  act  upon  their  own  domestic  law,  in 
exclusion  of  the  law  of  the  place  of  the  contract,  ought  to 
change  the  application  of  the  general  rule\  And,  indeed, 
even  then,  if  the  performance  of  the  contract  is  to  be  in  the 
same  country  where  it  is  made,  it  seems  difficult,  upon 
principle,  to  sustain  the  exception.     Huberus  has  applied 


1  Ibid.;  Ante«  §  271 ;  Post,  §  317;  3  Burge,  Comm.  on  Col.  and  For. 
Law,  Pt.  2,  cb.  20»  pp.  772,  773 ;  2  Burge,  Comm.  Pt.  2,  ch.  9,  p.  860 
—862. 

9  2  Boullenois,  Observ.  46,  pp.  456,  489,  490. 

3  2  Boullenois,  Observ.  46,  pp.  455 — 458  ;  Id.  pp.  495 — 497,  501— 
503,  and  note. — Boullenois  (in  pp.  494,  495)  says :  To  return  to  our  ques- 
tion upon  the  interpretation  of  contracts  or  testaments,  I  think  the  sole  rule 
which  can  be  prescribed,  is  that  of  determining  it  according  to  the  different 
circumstances.  These  different  circumstances  will  lead  us  sometimes  in 
favour  of  the  law  of  the  place  of  the  contract,  sometimes  in  favour  of  that  of  the 
situs,  often  in  favour  of  that  of  the  domicil,  and  often  in  favour  of  that  where 
the  payment  is  to  be  made.  And  hence  he  agrees  to  Dumoulin's  opinion  in 
his  Commentary  on  the  Code.  Molin.  Comment,  ad  Cod.  lib.  1,  tit.  1, 1.  1, 
Conclus.  de  Statut.  p.  554;  Ante,  §  263;  Bartol.  Comment,  ad  Cod.  lib.  1, 
tit.  1,  1.  1,  n.  13;  Post,  §  279;  3  Burge,  Comm.  on  Col.  and  For.  LaW| 
Pt.  2,  ch.  20,  pp.  775—777. 

^  See  Pardessus,  Droit  Comm.  n.  182,  191;  1  Em^igon,  ch.  4,  $  8. 
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the  same  rule  to  those  who  are  domiciled  and  to  those 
who  are  merely  commorant^  in  the  place  of  the  contract ; 
that  the  law  of  the  place  of  the  contract  is  to  govern  '• 

§  274.  Grotius  has  also  affirmed  the  doctrine  in  a  gene« 
ral  form.  ^'  If,"  says  he,  ^'  a  foreigner  makes  a  bargain 
with  a  native,  he  shall  be  obliged  by  the  laws  of  his  state ; 
because  he  who  enters  into  a  contract  iH  any  place,  is  a 
subject  for  the  time  being,  and  must  be  obedient  to  the 
laws  of  that  place."  Quare  etiamsi  peregrinus  cum  cive 
paciscatur,  tenebitur  illis  legihus;  quia  qui  in  loco  aUquo 
contrahit,  tanquam  subditus  temporarius  legibus  hci  sub^ 
jidtur^.  Emerigon  follows  Grotius,  and  adopts  his  very 
language.  ''  A  stranger,"  says  he,  "  who  contracts  in  the 
territories  of  a  state,  is  held  a^-a-temporary  subject  of  the 
state,  subject  to  the  laws  thereof.  Vetranger  qui  contracte 
dans  les  terres  d!un  etat,  est  tenu,  comme  sujet  a  temps  de 
cet  Stat,  de  se  soumettre  aux  his  du  pays  '•  Lord  Stowell, 
in  a  passage  in  one  of  his  most  celebrated  judgments,  has 
refused  to  acknowledge  ignorance  of  the  law  of  a  foreign 
country,  to  be  any  foundation  to  release  a  party  from  the 
obligation  of  a  contract  made  there  ^. 

§  274  a.  Dumoulin,  while  he  admits  the  general  rule  to 
be,  that  the  law  and  custom  of  the  place  where  a  contract 
is  made,  ought  generally  to  govern  in  the  interpretation  of 
the  contract,  at  the  same  time  denies  that  it  is  of  universal 
application.  On  the  contrary,  he  holds,  that  there  are 
cases,  in  which  it  ought  to  be  disregarded.  *'  Et  animadr 
vertendum^  says  he,  ''  quod  doctores  pessime  intelligunt,  d. 
1.9  quia  putant  ruditer  et  indistincte,  quod  debeat  ibi  inspici 
locus  et  consuetudo,  ubi  Jit  contractus,  et  sic  jus  in  loco  con* 
tractHs.     Quod  est  f ahum;  quinimbjus  est  in  iacita  et  veri" 


^  Huberus,  lib.  I,  tit.  3,  §  2,  3;   Ante,  §  261,  note.     See  Livermore*s 
Diss.  p.  46,  §  42. 

2  Grotius,  lib.  2,  ch.  11,  §  5,  n.  2. 

3  £m6rigon,  AssuT.  cb.  4,  §  S,  torn.  1,  pp.  124,  125.    See  also  Casaregis, 
Disc.  179,  n.  60—62. 

*  Dalrymple  v.  Dalrymple,  2  Hagg.  Consist,  R.  60,  61. 
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iimiliter  mente  contrahentium.  Fac,  civem  Tubingensem 
peregre  euntem  per  urbem  Italue,  vendere  ibi  domum  mam 
Tubing6B  vel  Augusta,  an  teneatur  dare  duos  Jidejussores 
evictionis,  et  de  duplo,  prout  probat  statutum  hci  contractus. 
Et  amnes  dicunt,  quod  sic,  in  quo  errant,  non  intelUgentes 
praxim,  et  hie  non  perspicientes  mentem,  d.  I.  qua  est  prac 
tica.  Ideb  contrarium  dicendum  ;  quia  venditor  non  est  sub^ 
ditus  staiutis  Italia,  et  statutum  illud  non  concemit  rem,  sed 
personam,  et  sic  non  potest  ligare  exteros,  qui  non  censentur 
sese  obligare  ad  statutum,  quod  ineunt.  Ideb  non  tenetur 
cavere,  nisi  secundum  morem  sui  domicilii,  vel  secundum  Jus 
commune;  nee  verum  est,  quod  istud  statutum  concemat 
solemnitatem  et  modufn  contrahendi.  Quinimb  respicit  ef- 
fectum,  meritum,  et  decisionem,  et  dicta  lex  male  allegatur 
ad  materiam  prima  conclusionis.  Faciamus  civem  Tubin^ 
gensem  hie  vendere  vicino  domum  Geneva,  vel  Tiguri  sitam, 
ubi  sit  statutum,  quod  venditor  fundi  tenetur  de  duplo  cavere, 
per  duos  idoneos  cives,  ne  teneantur  litigare  extra  forum 
suum.  Iste  est  proprius  casus  et  verus,  intellectus,  d.  I.  in 
qua  didtur  ;  Venditorem  teneri  cavere  secundum  consuetudi- 
nem  loci  contractus;  quod  est  intelligendum  non  de  loco 
contractus  for tuiti,  sed  domicilii,  prout  crebrius  usuvenit,  im- 
mobilia  non  vendi  peregre,  sed  in  loco  domicilii  Lex  autem 
debet  adaptari  ad  casus  vel  hypotheses,  qua  solent  frequenter 
accidere :  nee  extendi  ad  casus  rarb  accidentes.  Saltem 
quando  contrarium  apparet  de  ratione  diversitafis,  vel  quando 
sequeretur  captio  ingerentis.  Quia  qua  ratione  dicta  lex, 
excludit  externum  locum  situs  rei,  in  quo  contrahentes  non 
hahent  domiciliuin  ;  mulih  fortius  excluditur  locus  fortuitus 
contractus,  in  quo  partes  peregre  transeunt.  Patet :  Quia 
quis  censetur  potius  contrahere  in  loco  in  quo  debet  solvere, 
quam  in  loco  ubi  fortuitb  transiens  contrahit.  Sed  hie  ven-- 
ditor  eo  ipso  se  obligat,  solutionem  et  troditionem  realem,  per 
se,  vel  per  alium,  facer  e  in  loco  in  quo  fundus  situs  est :  ergo 
ibi  contraxisse  censetur.  Et  tamen  in  dubio  non  attenditur 
consuetudo  loci  contractus.     Quia  venditor  illi  non  subesl, 
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nec  ejus  notitiam  habere  praesumitur,  ergo  multo  minus  con-' 
suetudo  locifortuiti,  quam  magis  ignorat "  ^ 

§  275.  Cases,  illustrative  of  the  importance  of  the  general 
.  rule,  may  be  easily  found  in  the  jurisprudence  of  modern 
nations.     ''  In  some  countries,**  says  Boullenois, ''  the  laws 
give  a  certain  sense  and  a  certain  effect  to  clauses  in  an  in- 
strument, while  the  laws  of  another  country  give  a  sense 
and  effect  more  extensive,  or  more  restrained.     For  ex- 
ample, at  Toulouse,  the  clause,  si  sine  Uberis,  added  to  a 
substitution^  means  a  gradual  substitution  ;  and  in  other 
places,  it  means  only  a  condition,  if  other  circumstances  do 
not  concur  ^"     The  full  effect  of  this  example  may  be  felt 
only  by  a  civilian.     But  an  analogous  one  may  be  put  from 
the  common  law.     A  contract  in  England  for  an  estate 
there  situate,  or  a  conveyance  of  such  an  estate  to  A.,  and 
the  heirs  of  his  body  begotten,  would,  before  the  statute  de 
dams,  have  been  interpreted  to  mean  a  contract  for,  or  a 
conveyance  of,  a  conditional  fee-simple ;  but  since  that  sta- 
tute, it  would  be  construed  to  be  a  contract  for  or  a  con- 
veyance of  a  fee-tail  ^     The  rights  growing  out  of  these 
different  interpretations    are    (as  every  common    lawyer 
knows)  exceedingly  different ;  and  to  construe  them  other- 
wise than  according  to  the  common  law,  would  defeat  the 
intention  of  the  parties  and  uproot  the  solid  doctrines  of 
law.     The  sense  of  the  terms,  and  the  legal  effect  of  the 
instrument  ought,  and,  it  is  to  be  presumed,  would  be 


1  Molin.  Oper.  Comm.  ad  Cod.  lib.  1,  tit.  1,1.  1,  Couclus.  de  Statat. 
torn,  3,  p.  554;  2  Barge,  Comm.  ou  Col.  and  For.  Law,  Ft.  2,  ch.  20, 
pp.  851,  852  ;  Id.  pp.  858,  859. 

«  2  Boullenois,  Observ.  46,  pp.  447,  518,  519.  In  the  French  Law  substi- 
tution is  either  simple  or  gradual.  It  is  called  simple,  when  one  person  only 
is  substituted  for  another  in  a  donation  ;  as  a  donation  to  A.,  and  if  he  refuses 
or  dies  to  B,  It  is  called  gradual,  when  there  are  several  substitutes  in  suc- 
cession; as  a  donation  to  A.,  and  if  he  refuses  or  dies  to  B.,  and  if  B. 
refuses  or  dies  to  C,  and  if  C.  refuses  or  dies  to  D.,  &c.  &c.  Pothier, 
Traill  des  Substitutions,  art.  Prelim. ;  Id.  §  3,  art.  1.  See  also  2  Burge, 
Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  20,  pp.  855 — 857* 

3  2  Black.  Comm.  110—112. 
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ijererj  where  ascertained  by  the  same  mode  of  interpretation^ 
'  wherever  the  point  should  come^  directly  or  indirectly,  in 
judgment,  in  any  foreign  country. 

§  276.  The  language  of  marriage  contractiTand  settle* 
ments  must,  in  like  manner,  be  interpreted  according  to  the 
law  of  the  place  where  they  are  contracted.  A  moments 
consideration  would  teach  us  the  inextricable  confusion 
which  would  ensue  from  disregarding  the  habitual  construe* 
tion  put  by  courts  of  law  upon  instruments  of  this  sort,  ex« 
ecuted  in  England  or  in  France,  and  brought  into  con- 
troversy in  any  other  country.  The  whole  system  of  inter- 
pretation of  the  clauses  of  marriage  contracts  and  settle- 
ments in  England,  is,  in  a  high  degree,  artificial ;  but  it  is 
built  upon  uniform  principles,  which  could  not  now  be  swept 
away  without  leaving  innumerable  difficulties  behind.  What 
could  a  foreign  Court  do  in  interpreting  the  terms,  hetrs  of 
the  bodff,  children,  issue,  connected  with  other  words  of  limi- 
tation or  description  in  a  marriage  settlement  or  a  will 
made  in  England  ?  The  intricate  branch  of  English  juris- 
prudence, upon  which  the  true  exposition  of  such  clauses 
depends,  has  tasked  and  exhausted  the  diligence  and  learn- 
ing of  the  highest  professional  minds  ;  and  requires  almost 
the  study  of  a  life  to  be  thoroughly  mastered  ^  Probably 
the  system  of  interpretation  in  similar  cases  in  France  does 
not  involve  fewer  difficulties,  dependent  upon  the  nice  shades 
of  meaning  of  words  in  different  connexions,  and  the  neces- 
sary complexity  of  matrimonial  rights,  and  nuptial  contracts, 
and  prospective  successions  ^  The  general  rule  is  in  no 
cases  more  firmly  adhered  to,  than  in  cases  of  nuptial  con- 
tracts and  settlements,  that  they  are  to  be  construed  and 
enforced  according  to  the  lex  loci  contractus^. 


^  See  Fearne  on  Contingent  Remainders,  passim. 

3  See  2  Boullenois,  Observ.  46,  pp.  489 — 494,503—505,  513;  Martjn 
V,  Fabrigas,  Cowper,  R.  174. 

3  Feaubert  v.  Turst,  Free.  Ch.  207;  De  Couche  v.  Savatier,  3  John.  Ch« 
R.  190. 
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§  276  a.  The  same  doctrine  was  fiiUy  recognised  in  a 
recent  case  in  England.  In  that  case  the  parties  were  dom- 
iciled and  married  in  Scotland,  and  executed  a  nuptial 
contract,  containing  mutual  provisions  for  the  benefit  of  the 
parties  and  their  offspring.  Afterwards  the  wife,  upon  the 
death  of  her  mother  in  England,  became  entitled  to  certain 
stock  ;  and  the  husband  filed  a  bill  in  Chancery  to  have  the 
stock  conveyed  to  him  by  the  trustee  thereof,  without  a  settle- 
ment being  made  upon  his  wife  in  regard  thereto.  The  ques- 
tion was,  whether  the  wife  was  entitled  to  the  common  equity 
to  a  settlement  out  of  the  stock,  according  to  the  English  law. 
It  appeared,  that,  by  the  law  of  Scotland,  acting  upon  the 
interpretation  and  construction  of  the  provisions  of  the  nup- 
tial contract,  the  wife  was  not  entitled  to  any  such  equity 
to  a  settlement.  The  Lord  Chancellor  held,  that  the  Court, 
in  administering  the  rights  of  the  parties  under  that  nuptial 
contract,  was  bound  to  give  the  same  construction  and 
effect  to  it  in  England,  as  the  Scottish  law  would  give  to  it ; 
and  he  therefore  awarded  the  stock  to  the  husband  without 
any  settlement  \ 

$  277.  The  same  rule  is  also  universally  acknowledged  in 
relation  to  commercial  contracts^.  Where  the  terms  of  an 
instrument  executed  by  foreigners  in  a  foreign  country  are 
free  from  obscurity,  it  will  be  construed  according  to  the 
obvious  import  of  those  terms,  unless  there  is  some  proof, 
that,  according  to  the  law  of  the  foreign  country,  the  true 
interpretation  of  them  would  be  different  \  But  where  a 
particular  interpretation  is  established,  that  must  be  fol- 
lowed. Indeed,  the  Courts  of  every  country  must  be  pre- 
sumed to  be  the  best  expositors  of  their  own  laws,  and  of 


1  Anstruther  v.  Adair,  2  Mylne  &  Keen,  R.  513,  516.  See  also  Bread- 
albane  v.  Chandos,  cited  in  4  Burge,  Comm.  on  Col.  and  For.  Law,  App. 
749,  755. 

^  Pardessus,  Droit  Comm.  tom.  5,  n.  1491,  1492;  2  Kent,  Comm.  Lect. 
89,  pp.  457,  458,  (3rd  edit.). 

3  King  of  Spain  v.  Machado,  4  Russ.  R.  225 ;  Post,  §  286. 
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the  terms  of  contracts  made  with  reference  to  them.  And 
no  court  on  earth,  professing  to  be  governed  by  principle, 
would  assume  the  power  to  declare,  that  a  foreign  court 
misunderstood  the  laws  of  their  own  country,  or  the  opera- 
tion of  them  on  contracts  made  there  ^ 

§  278.  The  remarks  already  suggested  upon  this  rule  can- 
not be  better  enforced,  than  by  a  quotation  from  an  opinion 
of  the  late  learned  Mr.  Chief  Justice  Parker.  *'  That  the 
laws  of  any  State  cannot,  by  any  inherent  authority,  be  en- 
titled to  respect  extra-territorially,  or  beyond  the  jurisdic- 
tion of  the  State  which  enacts  them,  is  the  necessary  result 
of  the  independence  of  distinct  sovereignties.  But  the 
courtesy,  comity,  or  mutual  convenience  of  nations,  amongst 
which  commerce  has  introduced  so  great  an  intercourse,  has 
sanctioned  the  admission  and  operation  of  foreign  laws  rela- 
tive to  contracts.  So  that  it  is  now  a  principle  generally 
received,  that  contracts  are  to  be  construed  and  inter- 
preted according  to  the  laws  of  the  State  in  which  they 
are  made,  unless  from  their  tenor  it  is  perceived,  that  they 
were  entered  into  with  a  view  to  the  laws  of  some  other 
State,  And  nothing  can  be  more  just  than  this  principle. 
For  when  a  merchant  of  France,  Holland,  or  England, 
enters  into  a  contract  in  his  own  country,  he  must  be  pre- 
sumed to  be  conusant  of  the  laws  of  the  place  where  he  is, 
and  to  expect,  that  his  contract  is  to  be  judged  of  and  carried 
into  effect  according  to  those  laws ;  and  the  merchant  with 
whom  he  deals,  if  a  foreigner,  must  be  supposed  to  submit 
himself  to  the  same  laws,  unless  he  has  taken  care  to  stipu- 
late for  a  performance  in  some  other  country,  or  has  in 
some  other  way  excepted  his  particular  contract  from  the 
laws  of  the  country  where  he  is^" 

§  278  a.  Hence  it  is  adopted  by  the  common  law,  as  a 


»  Mr.  Chief  Justice   Marshall  in  Elmendorf  r.  Tayler,  10  Wheaton,  R. 
159;  Mr.  Justice  Porter  in  Saul  v.  His  Creditors,  17  Martin,  R.  587. 
^  Blanchard  v,  Russell,  13  Mass.  R.  1>  4,  5. 
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general  rule  in  the  interpretation  of  contracts^  that  they  are 
to  be  deemed  contracts  of  the  place  where  they  are  made^ 
unless  they  are  positively  to  be  performed  or  paid  else- 
where. Therefore  a  note  made  in  France^  and  payable 
generally,  will  be  treated  as  a  French  note,  and  governed 
accordingly,  by  the  laws  of  France,  as  to  its  obligation  and 
construction.  So,  a  policy  of  insurance,  executed  in  Eng- 
land on  a  French  ship  for  the  French  owner,  on  a  voyage 
from  one  French  port  to  another,  would  be  treated  as  an  Eng- 
lish contract,  and  in  case  of  loss,  the  debt  would  be  treated 
as  an  English  debt.  Indeed,  all  the  rights,  and  duties,  and 
obligations,  growing  out  of  such  a  policy,  would  be  governed 
by  the  law  of  England,  and  not  by  the  law  of  France,  if 
the  laws  respecting  insurance  were  different  in  the  two 
countries  ^ 

§  279.  It  has  sometimes  been  suggested,  and  especially 
by  foreign  jurists,  that  contracts  made  between  foreigners 
in  a  foreign  country,  ought  to  be  construed  according  to  the 
law  of  their  own  country,  whenever  they  both  belong  to  the 
same  country  ^  Where  they  belong  to  different  countries,  some 
controversy  has  arisen  as  to  the  point,  whether  the  law  of  the 
domicil  of  the  debtor  or  that  of  the  creditor  ought  to  pre- 
vail'. Where  a  contract  is  made  in  a  country  between  a 
citizen  and  a  foreigner,  it  seems  admitted,  that  the  law  of 


1  Don  V.  Lippman,  5  Clarke  &  FId.  1»  18,  19,  20;  Post,  §  817. 

3  Ante,  §  273;  2  BouUenois,  Observ.  46,  pp.  455 — 458;  Id.  pp.  495 — 
503.  Hertius  seems  to  make  the  following  distinction.  After  having  stated 
the  general  rule  to  be :  Si  lex  actui  formam  dat,  inspiciendum  est  locus 
actus,  non  domicilii,  non  re!  sitae;  he  adds:  Nimirum  valet  hsec  Regula, 
etiam  in  extero,  qui  actum  celebrat,  licet  enim  hie  subjectus  revera  maneat 
patriae  suae,  tamen  illud,  de  actu  primo  est  intelligendum,  quoad  actum  verd 
secundum  subditus  illius  loci  sit  temporarius,  ubi  agit,  vol  contrahit,  simulque 
ut  forum  ibi  sortitur,  ita  statutis  ligatur.  Non  valet  si  exterus  ignoravit  sta- 
tutum.  Hertii  Opera,  torn.  1,  De  Collis.  Leg.  §  4,  n.  10,  pp.  126,  128; 
Id.  (edit.  1716),  pp.  179—181. 

5  See  Fcelix,  Conflict  des  Lois,  Revue  Etrang.  et  Frang.  1840,  torn.  7, 
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the  place  where  the  contract  is  made  ought  to  prerail^  mi- 
less  the  contract  is  to  be  performed  elsewhere^  In  the 
common  law  of  England  and  America  all  these  niceties  are 
discarded.  Every  contract^  whether  made  between  foreign- 
ers^ or  between  foreigners  and  citizens^  is  deemed  to  be  gov- 
erned by  the  law  of  the  place  where  it  is  made,  and  is  to 
be  executed*. 

§  279  a.  Hertius  has  put  a  case  where  a  contract  made 
in  a  country  is  subject  to  a  condition,  and  the  performance 
of  that  condition  takes  place  in  another  country,  the  laws 
of  which  are  different ;  and  the  question  is,  whether  the 
laws  of  the  one,  or  those  of  the  other  ought  to  govern  the 
contract.  He  answers,  that  the  laws  of  the  country  where 
the  contract  was  made ;  because  the  condition,  when  ful- 
filled, refers  back  to  the  time  of  the  contract.  Quia  condi^ 
tio  retrotraMtur  ad  tempus  conventianU^.  J.  k  Sandd  adopts 
the  same  doctrine  almost  in  the  same  words  \ 

§  280.  The  rules  already  considered  suppose,  that  the 
performance  of  the  contract  is  to  be  in  the  place  where  it  is 
made,  either  expressly  or  by  tacit  implication.  But  where 
the  contract  is  either  expressly  or  tacitly  to  be  performed 
in  any  other  place,  there  the  general  rule  is,  in  conformity 
to  the  presumed  intention  of  the  parties,  that  the  contract, 
as  to  its  validity,  nature,  obligation,  and  interpretation,  is  to 


§  21 — 23,  pp.  200 — 209;  Id.  §  40—50,  pp.  46-^9;  3  Barge,  Comm.  on 
Col.  and  For.  Law,  Pt.  2,  ch.  20,  pp.  775,  776. 

1  See  Livermore*s  Dissert.,  §  42,  p.  46;  1  Hertii  Opera,  De  Collis.  Leg. 
§  10,  pp.  126,  128;  Id.  pp.  179—181,  (edit.  1716);  Voct,  De  Statut.  §  9, 
cb.  2,  Excep.  4;  Id.  §  10,  p.  268,  (edit.  1715);  Id.  p.  325,  (edit.  1661). 
But  see  contra,  2  Boullenois,  Observ.  46,   p.  459;  Ante,  §  263,  273,. 
274. 

3  Smitb  V.  Meade,  3  Connect.  R.  253 ;  De  Sobry  v.  De  Laistre,  2  Harr. 
&  Jobn.  R.  193,  228. 

3  Hertii  Opera,  De  Collis.  Leg.  §  4,  n.  64,  p.  147,  (edit.  1737);  Id.  p. 
207,  (edit.  1716). 

«  J.  k  Sandd,  Comm.  ad  Reg.  Jur.  1.  9,  p.  18;  Post,  §  287. 
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be  governed  by  the  law  of  the  place  of  performance  ^  This 
would  seem  to  be  a  resultof  natural  justice;  and  the  Roman 
law  has  (as  we  have  seen)  adopted  it  as  a  maxim :  Con- 
traxisse  unusquisque  in  eo  loco  intelligUur,  in  quo  ut  soheret, 
te  obKgavit*.  And  again,  in  the  law,  Aut  ubi  quisque  con- 
traxerit.  Contractum  autem  non  tUique  eo  loco  intelligitur, 
quo  negotium  gestum  sit ;  sedquo  solvenda  est  pecunia^ •  The 
rule  was  fully  recognised,  and  acted  on  in  a  recent  case  by 
the  Supreme  Court  of  the  United  States,  where  the  Court 
said,  that  the  general  principle,  in  relation  to  contracts 
made  in  one  place  to  be  executed  in  another,  was  well 
settled ;  that  they  are  to  be  governed  by  the  laws  of  the 
place  of  performance^. 

§  281.  Paul  Voet  has  laid  down  the  same  rule.  Hinc, 
ratume  effecttts  et  complimenti  ipsius  contract^,  spectatur  ille 
locus,  in  quern  destinata  est  solutio;  id,  quod  ad  modum, 
mensuram,  usuras,  ^c.  negligentiam,  et  moram  post  con- 
tractum initum  accedentem,  referendum  est  \  He  puts  the 
question  :  Quid  si  in  specie,  de  nummorum  aut  redituum  solu- 
tione  difficultas  incidat,  si  forte  valor  sit  immutaius,  an  spec- 
tabitur  loci  valor,  ubi  contractus  erat  celebratus,  an  loci,  in 
quem  destinata  erat  solutio  ?  Respondeo  :  Ex  generaU  Re- 
guld,  spectandum  esse  loci  statutum,  in  quem  destinata  erat 
solutio^.  So  that,  according  to  him,  if  a  contract  is  for 
money  or  goods,  the  value  is  to  be  ascertained  at  the  place 


1  2  Kent,  Comm.  Lect.  37>  pp.  393,  394,  and  Lect.  39,  p.  459,  (3rd 
edit.);  Casaregis,  Disc.  179;  1  Eroerigon,  c.  4,  §  8;  Voet,  De  Stat.  $  9, 
ch.  2,  $  15,  p.  270,  (edit.  1715);  Id.  p.  328,  (edit  1661);  Boollenois, 
Qneat.  Contr.  des  Lois,  p.  330,  &c, ;  3  Barge,  Comm.  on  Col.  and  For. 
Law,  pt.  2,  ch.  20,  pp.  771>  772;  Don  v.  Lippman,  5' Clarke  &  Fin.  R.  1, 
13,  19. 

2  Dig.  lib.  44,  tit.  7,  1.  21 ;  Ante,  §  233. 

3  Id.  42,  tit.  5, 1.  3- 

*  Andrews  v.  Pond,  13  Peters,  R.  65. 

^  P.  Voet,  De  Stat.  §  9,  ch.  2,  p.  270,  §  12,  14—16,  pp.  269—273, 
(edit.  1715);  Id.  pp.  326—329,  (edit.  1661);  Post,  §  301/. 

«  P.  Voet,  De  Stat.  §  15,  16,  p.  271,  (edit.  1715);  Id.  p.  328,  (edit. 
1661);  Post,  §  301/. 
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of  performance^  and  not  at  the  place  where  the  contract  is 
made  ^  And  the  same  rule  applies  to  the  weight  or  mea- 
sure of  things^  if  there  be  a  diversity  in  different  places  ^ 
Everhardus  adopts  the  same  doctrine  : — Quod,  oestimatio 
rei  dehUce  catuideratur  secundum  hcum  ubi  destinata  est  so- 
luHo,  seu  deUberatio,  rum  obstante  quod  contractus  aUbi  sU 
celebratus  '•  Ut  videlicet  inspiciatur  valor  monetw,  qui  est  in 
loco  destinatce  solutionis  \  Huberus  adopts  the  same  expo- 
sition : —  Verum  tamen  non  ita  jnwdse  respiciendus  est  locus 
in  quo  contractus  est  initus,  ut  si  partes  aUum  in  contrahendo 
locum  respexerint,  ille  non  potius  sit  considerandus  '•  Indeed, 
it  has  the  general  consent  of  foreign  jurists';  although  to 
this^  as  to  most  other  doctrines^  there  are  to  be  found  ex- 
ceptions in  the  opinions  of  some  distinguished  names.  Thus, 
John  k  Sandd  maintains  that  the  law  of  the  place  where  the 
contract  is  made  is  to  govern,  although  the  payment  is  to  be 
made  in  another  place : — Denique  inspidtur  locus  contract4s, 
etiamsi  solutio  in  alium  locum  sit  destinata.  Et  proinde 
mensura  usurpanda  est  non  loci,  ubi  frumentum  vel  vinum 
exigitur,  sed  ubi  de  eo  conventum  est ''.  The  general  rule  has 
however  been  adopted  both  in  England  and  America.  In 
one  of  the  earliest  cases.  Lord  Mansfield  stated  the  doctrine 
with  his  usual  clearness  : — "  The  law  of  the  place  can  never 
be  the  rule  where  the  transaction  is  entered  into  with  an 
express  view  to  the  law  of  another  country,  as  the  rule  by 


1  P.  Voet,  De  Stat.  §  15,  16,  p.  271,  (edit.  1715);  Id.  p.  328,  (edit. 
1661);  Po8t,§  301/. 

a  P.  Voet.,  De  Stat.  §  15,  16,  p.  271,  (edit.  1715);  Id.  p.  328,  (edit. 
1661). 

3  ETerhardus,  Consil.  78,  n.  9,  p.  205  ;  Post,  §  300  6. 

*  Ibid. 

6  Huberus,  lib.  1,  tit.  3,  §  10;  Ante,  §  239;  Post,  §299. 

A  2  Boullenois,  Observ.  46,  pp.  475,  476 ;  Id.  p.  488  ;  1  Hertii  Oper. 
De  Collis.  Leg.  §  4,  n.  53,  p.  147,  (edit.  1737);  Id.  p.  207,  (edit.  1716) ; 
Voet,  Ad  Pand.  lib.  4,  tit.  1,  §  29  ;  Post,  §  300  a— 300/. 

7  J.  k  Sande,  Opera,  Comm.  De  Reg.  Jur.  K  9,  p.  18.  See  also  Colerus, 
De  Process.  Exec.  pt.  2,  n.  79,  cited  2  Boullenois,  Observ.  46,  pp.  475, 
476. 
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which  it  is  to  be  governed  '.**     And  this  has  uniformly  been 
recognised  as  the  correct  exposition  in  the  common  law  *. 

§  282.  But  although  the  general  rule  is  so  well  estab- 
lished^ the  application  of  it  in  many  cases  is  not  unat* 
tended  with  difficulties  ;  for  it  is  often  a  matter  of  serious 
question,  in  cases  of  a  mixed  nature,  which  rule  ought  to 
prevail,  the  law  of  the  place  where  the  contract  is  made,  or 
that  of  the  place  where  it  is  to  be  performed  ^  In  general, 
it  may  be  said,  that  if  no  place  of  performance  is  stated,  or 
the  contract  may  indifferently  be  performed  anywhere,  it 
ought  to  be  referred  to  the  lex  loci  contractus^.  But  there 
are  many  cases  where  this  rule  will  not  be  a  sufficient 
guide ;  and  as  the  subject  is  important  in  its  practical 
bearings,  it  may  be  well  to  illustrate  it  by  some  cases  ^. 


1  Robinson  v.  Bland,  2  Burr.  R.  1077,  1078;  Post,  §  308—314. 

3  Ludlow  V.  Van  Rensselaer,  1  John.  R.  94;  Thomson  p.  Ketcham,  8 
John.  R.  189;  Fanning  v.  Conseequa,  17  John.  R.  511;  Powers  t?.  Lynch, 
3  Mass.  R.  77  ;  4  Cowen,  Rep.  510,  n.  ;  Van  Reimsdyk  v.  Kane,  1  Gall. 
R.  371 ;  Cox  and  Dick  ».  U.  S.,  6  Peters,  172,  203  ;  2  Fonbl.  Eq.  b.  5, 
ch.  1,  §  6,  and  note  ;  Prentiss  v.  Savage,  13  Mass.  R.  20,  23,  24  ;  Ante, 
§  270,  280 ;  3  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  20,  pp. 
752—754;  Id.  771—773;  Don  v.  Lippman,  5  Clarke  &  Fin*.R.  1,  13, 
19,  20. 

3  See  2  Kaims,Eq.  b.  3,  ch.  8,  §  4;  Voet,  De  Stat.  §  9,  ch.  2,  §  10.— 
Hertius  puts  some  questions  under  this  head.  A  condition  is  added  to  a  con- 
tract in  Belgium,  which  is  performed  by  the  debtor  in  Germany  ;  if  the  laws 
of  the  countries  are  different,  which  are  to  prevail?  Hertius  says,  those  of 
Belgium ;  because  the  condition  performed  relates  back  to  the  time  of  making 
the  contract.  Again :  a  contract  made  in  one  place  is  confirmed  in  another  ; 
what  laws  are  to  govern  ?  He  answers,  if  the  confirmation  is  to  give  greater 
credit  to  the  contract,  as  putting  it  in  writing  for  the  sake  of  proof,  the  law  of 
the  place  of  the  contract  is  to  prevail ;  if  to  give  validity  to  the  contract,  the 
law  of  the  place  of  the  confirmation.  1  Hertii  Opera,  De  Collis.  Leg.  p. 
147,  §  54,  55;   Id.  pp.  207,  208,  (edit.  1716). 

*  Don  V.  Lippman,  5  Clarke  &  Fin.  R.  1,  13,  19,  20;   Post,  §  317. 

5  Mr.  Burge  has  expressed  the  true  sense  of  the  general  rule  and  its 
qualifications  in  the  following  terms :  *'  It  may  be  stated  generally,  that 
with  respect  to  contracts  of  which  movable  property  is  the  subject,  the  law  of 
the  place  in  which  the  contract  is  made  will  in  some  respects  exclusively 
prevail,  although  the  contract  is  to  be  performed  in  another;  and  that  in 
those  respects  in  which  it  does  not  prevail,  the  law  of  the  place  where  the 
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§  283.  One  of  the  most  ample  cases  \s,  where  two  mer- 
chants doing  business  with  each  other^  reside  in  different 
countries,  and  have  mutual  accounts  of  debt  and  credit  with 
each  other  for  advances  and  sales ;  what  rule  is  to  be  fol- 
lowed as  to  the  balance  of  accounts  existing  from  time  to 
time  between  them  ?  Is  it  the  law  of  the  one  country  or  of 
the  other,  if  there  is  a  conflict  between  their  laws  on  the 
subject  ?  If  the  business  transactions  are  all  on  one  side, 
as  in  case  of  sales  and  advances  made  by  a  commission 
merchant  in  his  own  country  for  his  principal  abroad ;  there 
the  contracts  may  well  be  referred  to  the  country  of  the 
commission  merchant,  and  the  balance  be  deemed  due  to 
him  according  to  its  laws^  For,  although  it  may  be  truly 
said  that  the  debt  is  due  from  the  principal,  and  he  is  gene- 
rally expected  to  pay  it  where  he  dwells^  yet  it  is  equally 
true  that  the  debt  is  due  where  the  advances  are  made, 
and  that  payment  may  be  insisted  upon  there. 

§  284.  But  suppose  the  advances  have  been  made  in 
the  country  of  the  principal,  and  the  goods  sold  in  the 
other  country, — is  the  same  rule  to  prevail  ?  or  are  the 
advances  to  be  governed  by  the  law  of  the  place  where  they 
are  advanced,  and  the  sales  of  the  goods  by  that  of  the 
place  where  they  are  received  by  the  commission  merchant  ? 
Suppose  both  the  merchants  in  different  countries  sell  goods 
and  make  advances  mutually  for  each  other,  and  upon  the 
accounts  a  balance  is  due  from  one  to  the  other ;  by  the 
law  of  what  place  is  such  balance  to  be  ascertained  and 
paid?  In  these,  an.d  many  other  like  mixed  cases,  the 
amount  of  the  balance,  the  time  and  the  manner,  and  the 
place  of  payment,  and  the  true  principle  of  the  adjustment 
of  the  mutual  accounts,  may  materially  depend  upon  the 


contract  is  to  be  performed  must  be  adopted.  Bat  this  coDclusion  is  subject 
to  some  qualifications  and  exceptions.'*  3  Burge,  Comm.  on  Col.  and  For. 
Law,  pt.  2,  ch.  20,  pp.  778,  779. 

1  Coolidge  V.  Poor,  15  Mass.  R.  427;  Conseequa  p.  Fanning,  8  John. 
Ch.  R.  587,  610.  See  also  Bradford  v.  Harvard,  13  Mass.  R.  18;  Milne 
V.  Moreton,  6  Binn.  R.  353,  359,  365. 
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operation  of  the  lex  loci,  when  the  law  of  the  one  country 
conflicts  with  that  of  the  other.  The  habits  of  business  and 
trade  between  the  parties  may  sometimes  decide  these  points ; 
but  if  no  such  governing  circumstances  are  established^  the 
cases  must  be  reasoned  out  upon  principle.  Upon  principle, 
it  may^  perhaps^  be  found  most  easy  to  decide  that  each 
transaction  is  to  be  governed  by  the  law  of  the  place  where 
it  originated ;  advances  by  the  law  of  the  place  where 
they  are  advanced,  and  sales  of  goods  by  the  law  of  the 
place  where  they  are  received  ^  The  importance  of  the  true 
rule  is  peculiarly  felt,  in  all  cases  of  interest  to  be  paid  on 
balances. 

§  284  a.  This  subject  was  a  good  deal  discussed  in  a 
recent  case,  where  goods  had  been  consigned  for  sale  in 
Trieste  by  a  merchant  of  Boston,  and  advances  were  made 
by  the  agent  of  the  consignees  in  Boston  to  an  amount  ex- 
ceeding the  amount  of  the  proceeds  of  the  goods  when  sold. 
A  suit  was  brought  by  the  consignees  to  recover  the  balance, 
and  the  question  was,  at  what  rate  of  exchange  the  balance 
was  to  be  allowed ;  and  that  depended  upon  another  ques* 
tion,  where  the  balance  was  reimbursable — in  Boston,  or  in 
Trieste.  The  Court  held,  that  the  balance  was  reimburs- 
able at  Boston,  where  the  advances  were  made ;  but  that  if 
the  advances  had  been  made  at  Trieste,  the  balance  would 
have  been  reimbursable  there.  The  Court  consequently 
allowed  the  par  of  exchange  at  Boston  upon  the  balance,  it 
being  payable  there «. 

§  285.  Another  case  may  serve  to  illustrate  the  same 
doctrine.  A  merchant  in  America  orders  goods  to  be  pur- 
chased for  him  in  England ;  in  which  country  is  the  contract 
to  be  deemed  complete,  and  by  the  laws  of  which  is  it  to  be 
governed  ?  Casaregis  has  affirmed,  that  in  such  a  case  the 
law  of  England  ought  to  govern ;  for  there  the  final  assent 

—  —     -  -  -  —  -  -  --.-■ 

*  See  Conseequa  v.  Fanning,  3  John.  Ch,  R.  587,  610 ;  17  John.  R.  51 1 ; 
Casaregis,  Disc.  179. 

2  Grant  v,  Healey,  2  Chaud.  Law  Reporter,  113.  See  Post,  §  311  a, 
and  note. 
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is  given  by  the  person  who  receives  and  executes  the  order 
of  his  correspondent.  Pro  hujus  materke  declaratiane  pree* 
mittenda  est  regula  ab  omnibus  recepta,  quod  contractus  ml 
negotium  inter  absentes  gestum  dicatur  eo  loci,  quo  ultimtis  in 
contrahendo  assentitur,  sive  acceptat ;  quia  tunc  tantum  tiiif- 
untur  ambo  consensus^.  Sic  mandati  contractus  dicitur  inir^ 
tus  in  loco  quo  diriguntur  Uterce  misstvce  alicujus  mercaioris, 
si  alter  ad  quern  diriguntur,  eas  recipit,  et  acceptat  mandatumK 
He  goes  on  to  illustrate  the  doctrine  by  putting  the  case  of 
a  merchant  directing  his  correspondent  in  a  foreign  country 
to  buy  goods  for  him ;  in  which  case^  he  says^  if  the  corres- 
pondent accept  the  order^  and  in  the  execution  of  it  he  buys 
the  goods  of  a  third  person,  two  contracts  spring  up ;  the 
first,  of  mandate  between  the  principal  and  his  agent,  and 
the  second,  of  purchase  and  sale  between  the  vendor  and 
the  agent,  as  purchaser  in  the  name  of  the  principal ;  and 
both  are  to  be  deemed  contracts  made  in  the  place  where 
the  agent  resides.  His  language  is, — Quando  Mercator  alteri 
suo  Corresponsori  mandat,  ut  aliquas  merces  pro  se  emat, 
easque  sibi  transmittat,  quo  casu  si  Corresponsor  acceptet 
mandatum,  et  in  illius  executionem  ab  aliqua  tertia  persona 
merces  commissas  emat,  duo  perficiuntur  contractus:  Primus, 
mandati  inter  mandantem,  et  mandatarium,  et  alter,  emptionis, 
et  respective  venditionis  inter  eundem  mandatarium,  uti  emp- 
torem  nomine  mandantis,  et  venditorem,  et  ambo  perficiuntur 
in  loco  mandat ar a :  Nam,  quoad  mandati  contractum,  ratio 
est,  quia  consensus  mandantis  per  literas  unitur  cum  ultimo 
consensu  mandatarii  in  loco,  quo  mandatarius  reperitur,  et 
acceptat  mandatum,  eoque  magis  quoad  alterum  venditionis, 
et  respective  emptionis,  quia  mandatarius  vere  emit  in  loco,  in 
quo  et  ipse,  et  venditor  existunt '.     This  doctrine,  so  reason- 


^  Casaregis,  Disc.  179,  §  1,  2.  See  1  Hertii  Opera,  De  Collis.  Leg. 
§  56,  p.  147 ;  Id.  p.  208,  (edit.  1716);  1  Burge,  Comm.  on  Col.  and  For, 
Law,  pt.  2,  ch.  20,  p.  753. 

3  Ibid. 

3  Casaregis,  Disc.  179,  n.  10,  p.  192. 
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able  in  itself,  has  been  expressly  affirmed  by  the  Supreme 
Court  of  Louisiana  \  It  has  also  received  a  sanction  in  a 
recent  case  in  the  House  of  Lords,  where  the  Lord  Chan- 
cellor said: — *'  If  I,  residing  in  England,  send  down  my 
agent  to  Scotland,  and  he  makes  contracts  for  me  there,  it 
is  the  same  as  if  I  myself  went  there  and  made  them  ^"  The 
same  rule  has  been  held  to  apply  even  to  an  English  corpo- 
ration contracting  by  its  agent  in  Scotland ;  for  the  contract 
takes  effect  as  a  contract  in  Scotland  ^. 

§  286.  And  if  a  like  contract  of  purchase  is  made  by  an 
agent  without  orders,  and  the  correspondent  ratifies  it, 
Casaregis  says,  that  the  contract  is  not  to  be  deemed  a  con- 
tract in  the  country  of  the  ratification,  but  of  the  purchase ; 
because  the  ratification  has  reference  back  to  the  time  and 
place  of  the  purchase :  Ratio  est,  quia  tile  ratificatianis  con- 
sensus, licet  emitatur  in  loco  ratificantis,  et  ibi  videatur  se 
unire  cum  alter o  precedenti  gerentis  consensu,  qui  venit  a  loco 
gerentis  ad  locum  ratificantis,  retrotrahitur  ad  tempus  et  ad 
locum,  in  quofuit  per  gestorem  initus  contractus  emptionis; 
vel  aliud  negotium  pro  absente ;  et  ratio  ratioms  est,  quia 
consensus  ratificantis  non  unitur  in  loco  suo  ad  aliquem  actum 
seu  contractum  perjiciendum,  sed  acceptandum  contractum  vel 
negotium  pro  se  in  loco  gestoris  jam  factum ;  ac  si  eodem  tem- 
pore et  loco,  in  quo  fuit  per  gestorem  negotium  gestum,  ipse- 
met  ratificans  esset  prcesens,  ibique  contraxisset  *.     So,  a  like 

^  Mr.  Justice  Martin,  in  Whiston  v.  Stodder,  8  Martin,  R.  93.  See  also 
Malpica  v.  M'Kown,  I  Louis.  R.  248,  255. 

3  Pattison  v.  Mills,  1  Dow.  &  Clarke,  R.  342;  Albion  F.  and  L.  Insnr. 
Co.  V.  Mills,  3  Wils.  &  Shaw,  218,  233.— It  is  difficult  to  reconcile  this 
doctrine  with  the  views  of  the  Court  and  Bar  in  Acebal  v.  Levy,  lOBing.  R. 
376t  379 — 381,  (Ante,  §  262  a),  where  upon  a  sale  of  goods  in  Spain,  to  be 
delivered  in  England,  the  purchase  having  been  made  by  an  agent  of  the  pur- 
chasers by  orders  sent  to  Spain,  the  Court  and  Bar  seem  to  have  thought 
that  the  contract  was  governed  by  the  English  Statute  of  Frauds.  See  Ante, 
§  262  a;  Post,  §  318,  and  note.  Did  the  place  of  the  delivery  and  payment 
make  any  difference?     See  Post,  §  318,  and  note. 

8  Albion  F.and  L.  Insur.  Co.  v.  Mills,  3  Wils.  &  Shaw,  R.  218,  233,  234. 
See  also  3  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  20,  p.  753. 

*  Casaregis,  Disc.  179,  §  20,  64,  76—80,  83. 


^ 
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rule  applies  if  a  merchant  in  one  country  agrees  to  accept  a 
bill  drawn  on  him  by  a  person  in  another  country.  It  is 
deemed  a  contract  in  the  place  where  the  acceptance  is  to 
be  made  ^  Paul  Voet  adopts  the  same  conclusion : — Quid 
si  de  Uteris  cambii  incidat  qu^stio,  Quis  locm  erit  spectanr 
dus  ?  Is  spectandus  est  hcus,  ad  quern  sunt  destinatce,  et 
ibidem  ax^ceptatce  ^ 

§  286  a.  Hertius  takes  a  curious  distinction  on  this  sub- 
ject. If^  says  he^  a  contract  is  made  in  one  country  and  is 
ratified  in  another,  it  may  be  asked,  if  the  laws  of  the  dif- 
ferent places  vary,  which  is  to  govern  ?  To  which  he  answers : 
If  the  confirmation  is  made  to  add  additional  faith  to  the 
contract,  as,  for  example,  if  the  contract  is  reduced  to  writ- 
ing for  the  sake  of  proof,  then  the  law  of  the  place  where 
the  contract  is  made  is  to  be  looked  to.  But,  if  to  give 
validity  to  the  contract  itself,  the  law  of  the  place  of  con- 
firmation— Contractus  in  alio  loco  Jit,  in  alio  confirmatur; 
quceritur,  cujus  loci  leges,  si  discrepare  eas  usuveniat,  intuer 
idebeamus  9  Si  conjirmatio  accedat  ad  conciliandam  contrac- 
tui  major  em Jidem,  v.  g.  contractus  probationis  gratia  in  scrip- 
turam  redigatur,  arbitramur,  spectandam  loci,  ubi  contraJiitur 
legem.  Sin,  ut  contractus  sit  validus,  loci  ubi  conjirmatur 
jura  pra?valebunt  \  So  that  Hertius  seems  to  put  the  solu- 
tion of  the  case  upon  the  point  of  the  supposed  intention  of 
the  parties  to  give  validity  to  a  defective  contract,  or  only 
to  impart  a  better  proof  of  its  original  validity. 

§  286  b.  A  question  of  a  somewhat  analogous  nature, 
growing  out  of  agency,  and  of  very  familiar  occurrence,  de- 
serves notice  in  this  place.  It  is  well  known^  that,  by  the 
common  law,  the  master  of  a  ship  has  a  limited  authority  to 
take  up  money  in  a  foreign  port,  and  give  a  bottomry  bond 


^  Boyce  v.  Edwards,  4  Peters,  R.  111. 

3  P.  Voet,  De  Stat.  §  9,  ch.  2,  §  14,  p.  271,  (edit.  1715);  Id,  p.  827, 
(edit.  1661). 

3  1  Hertii  Opera,  De  Collis.  Leg.  §  4,  n.  55,  p.  147  (edit.  1737);  Id.  p. 
208  (edit.  1716);  Ante,  §  297. 
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in  cases  of  necessary  repairs^  and  other  pressing  emergencies. 
But  he  is  not  at  liberty  to  give  such  a  bond  for  mere  useful 
supplies  or  advances,  virhich  are  not  strictly  necessary.  It 
is  highly  probable,  that,  in  some  maritime  countries,  the 
basis  of  verbose  jurisprudence  is  the  civil  law,  a  broader  au- 
thority is  allowed  to  the  master,  or  at  least  a  broader  lia- 
bility may  attach  upon  the  vessel  and  the  owner  \  In  such 
a  case,  the  question  might  arise,  whether  the  liability  of  the 
ship  or  of  the  owner  was  to  be  decided  by  the  authority  of 
the  master  according  to  the  law  of  the  foreign  place  where 
the  money  was  advanced,  or  by  the  law  of  the  place  of  the 
domicil  of  the  ship  and  owner.  In  England  it  would  be 
held,  (at  least,  such  seems  the  course  of  the  adjudications), 
that  the  master's  authority  to  bind  the  ship  or  the  owner  in 
a  foreign  port  would  be  governed  by  the  law  of  the  domicil 
of  the  owner;  and  that  consequently,  the  master  of  an 
English  ship  could  not  bind  the  owner  for  advances  or  sup- 
plies in  a  foreign  port,  which  were  not  justifiable  by  the 
English  law  ^.    But  it  is  far  from  being  certain,  that  foreign 


1  See  2  Em^rigon,  Contrats  k  la  Grosse,  ch.  4,  §  2 — 6,  8,  pp.  422 — 
445. 

^Tbe  Nelson,  1  Hagg.  Adm.  R.  169,  175,  176.— In  the  case  of  The 
Nelson,  Lord  Stowell  said:  "  It  is  certainly  the  vital. principle  of  this  species 
of  bonds,  that  they  shall  have  been  taken,  where  the  owner  was  known  to 
have  no  credit — ^no  resources  for  obtaining  necessary  supplies.  It  is  that 
state  of  unprovided  necessity  that  alone  supports  these  bonds.  The  absence 
of  that  necessity  is  their  undoing.  If  the  master  takes  up  money  from  a 
person,  who  knows  that  he  has  a  general  credit  in  the  plaee,  or  at  least  an 
empowered  consignee  or  agent  willing  to  supply  his  wants,  the  giving  a 
bottomry  bond  is  a  void  transaction, — not  affecting  the  property  of  the  owner, 
— only  fixing  loss  and  shame  on  the  fraudulent  lender;  but  where  honour* 
ably  transacted,  under  an  honest  ignorance  of  this  fact,  an  ignorance  that 
could  not  he  removed  by  any  reasonable  inquiry,  it  is  the  disposition  of  this 
Court  to  uphold  such  bonds,  as  necessary  for  the  support  of  commerce  in  its 
extremities  of  distress,  and  as  such  recognised  in  the  maritime  codes  of  all 
commercial  ages  and  nations.  To  the  bond  exhibited  here,  some  objections 
are  taken  respecting  its  form,  but  not  affecting  its  validity.  One  objection 
is,  that  it  binds  the  owners  personally,  as  well  as  the  ship  and  freight,  which 
it  cannot  do.  That  is  held  in  this  Court  to  be  no  objection  to  the  efficacy  of 
what  it  is  admitted  it  can  do.      Here  we  do  not  take  this  bond  in  toto,  as  is 
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courts,  and  especially  the  courts  of  the  country  where  the 


done  in  other  systems  of  law,  and  reject  it  as  unsound  in  the  whole,  if  vicious 
in  any  part;  but  we  separate  the  parts,  reject  the  vicious,  and  respect  the 
efficiency  of  those  which  are  entitled  to  operate.  The  form  of  these  bonds  is 
different  in  different  countries ;  so  is  their  authority.  In  some  countries  they 
bind  the  owner  or  owners,  in  others  not ;  and  where  they  do  not,  though  the 
form  of  the  bond  affects  to  bind  the  owners,  that  part  is  insignificant,  but  does 
not  at  all  touch  upon  the  efficiency  of  those  parts  which  have  an  acknowledged 
operation.  It  is  objected  likewise,  that  this  bond  does  not  express  the  obli- 
gation to  be  on  the  sea  risk,  and  it  does  not  expressly,  or  in  exact  terms; 
but  it  does  in  terms  amounting  to  the  same  effect.  The  money  is  to  be  paid 
at  such  a  time  '  after  the  ship  arrives  at  her  port.'  If  the  ship  never 
arrives  at  her  port,  or  is  lost  upon  the  voyage,  that  is  a  sufficient  description 
of  sea  risk.  I  take  no  notice  of  the  other  objections  made  to  this  bond : 
they  are  objections  invariably  paraded  on  these  occasions,  and  as  invariably 
overruled  by  the  Court.'*  Mr.  Brodie,  in  his  Notes  on  Lord  Stair's  Insti- 
tutes, (Vol.  ii.  pp.  955,  956),  has  gone  into  a  full  examination  of  this  sub- 
ject, and  said,  "  It  may  be  laid  down  as  a  general,  though  not  absolute 
principle,  that  people  may  be  held  to  contract  in  reference  to  the  law  of  the 
country  under  whose  protection  they  happen  to  be  at  the  time.  Grant  this, 
however,  and  the  conclusion  follows,  that  the  lex  loci  contractiks  becomes  in 
reality  a  constituent  quality  of  their  agreements.  Hence  it  may  be  argued, 
that  if,  on  account  of  a  vessel,  a  debt  be  contracted  in  a  foreign  country, 
which  admits  the  principle  of  a  tacit  hypothecation  for  repairs,  &c.,  such  a 
jus  in  re  ought  to  be  implied,  as  the  actual  import  and  understanding  of  the 
transaction,  and  as  therefore  no  less  acquired  ex  lege  loci,  than  if  it  had  been 
constituted  by  a  formal  writing.  But  if  in  this  way  such  a  right  do  arise  ex 
lege  loci,  then  ex  justicia  and  on  principles  of  international  law,  ought  it  to 
be  rendered  effectual  with  us  ?  a  point  which  will  be  manifest,  if  we  consider 
that  the  validity  of  even  a  written  instrument  must  be  tried  by  the  law  of  the 
place  in  which  it  was  executed.  Still,  however,  must  it  be  remembered,  that 
it  is  merely  as  the  presumed  understanding  and  intention  of  parties,  that  the 
jus  in  re  can  so  arise  ;  as  a  right  conceived  in  favour  of  the  creditor,  it  can 
unquestionably  be  renounced  by  him  ;  and  then  comes  the  question,  whether 
circumstances  do  not  exclude  the  presumption  quoad  a  mutual  understanding 
founded  on  the  law  of  the  place.  When,  not  to  speak  of  necessary  advances, 
a  foreign  ship  is  repaired  here,  the  shipwright,  who  parts  with  the  possession 
without  stipulating  for,  and  obtaining  in  due  form,  a  security  over  the  thing, 
may  be  supposed  to  have,  according  to  the  principle  of  the  common  law,  relied 
exclusively  on  the  personal  credit  of  his  debtor ;  did,  therefore,  the  other 
party  even  conceive  that  he  had  likewise  bound  the  vessel,  there  would  be 
wanting  the  mutual  understanding  to  infer  an  agreement.  So  far,  then,  does 
the  lex  loci  operate  against  the  contraction  of  a  jus  in  re  for  the  debt ;  but  it 
does  not  thence  foUow  that  elsewhere  the  lex  loci  should  operate  in  favour  of 

C  C 
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advances  or  supplies  were  ftirnished^  would  adopt  the  same 

a  tacit  hypothecation.  A  distinction  is  ever  to  he  attended  to  between  the 
case  of  a  party  casually  entering  a  foreign  country,  and  that  of  one  who  re- 
sides in  it;  and  the  distinction  is  particularly  strong  in  regard  to  an  individual 
who,  as  master,  has  the  charge  of  a  vessel  in  a  foreign  port.  "Well  may  such 
a  person,  when  he  orders  repairs  on  personal  credit,  be  presumed  to  be  igno- 
rant of  any  further  condition  which  the  law  of  his  own  country  denies ;  and 
while,  if  the  other  party  leave  that  unexplained,  it  may  be  argued  with  great 
plausibility,  that  he  has  consented  to  waive  the  additional  security  tacitly 
admitted  in  ordinary  cases,  ex  lege  loci,  it  must  be  considered  that  there 
would,  at  all  events,  be  wanting  the  mutual  assent  which  constitutes  the  basis 
of  a  contract.  But  this  is  not  all.  The  contract  in  such  cases  is  made  with 
the  shipmaster,  who  acts  as  the  implied  mandatory  of  the  owners;  and  the 
effect  of  the  transaction  must  greatly  depend  on  the  extent  of  his  authority. 
Now»  it  is  true,  that,  as  a  person  who  has  been  appointed  to  an  office,  must 
be  presumed  to  be  invested  with  the  usual  powers,  so  restrictions  upon  the 
ordinary  authority  will  not  be  effectual  against  another  party  who  has  not 
been  apprized  of  them ;  yet  it  will  be  observed,  that,  since  it  is  the  duty  of 
those  who  deal  with  an  agent  to  make  themselves  acquainted  with  the  extent 
of  his  powers,  whether  expressed  or  fairly  implied  from  his  office,  so  the  pre- 
sumed mandate  here  must  be  measured,  either  by  some  general  principle  of 
maritime  law,  or  by  the  law  of  the  country  to  which  the  ship  belongs.  Such 
a  general  principle  of  maritime  law  would,  of  itself,  though  in  a  different  way, 
tend,  in  my  apprehension,  to  exclude  the  lex  loci ;  but  there  is  no  such  uni- 
versally received  principle,  and  the  more  positive  exclusion  of  the  principle  of 
the  lex  loci  is  the  consequence.  Thus,  the  English  law  does  not  allow  the 
master  to  hypothecate  the  vessel,  at  least  expressly,  unless  in  a  foreign  port, 
where  personal  credit  is  unattainable ;  but  entitles  him  to  pledge  the  absolute 
personal  responsibility  of  his  constituents  for  the  amount  of  necessary  repairs, 
furnishings,  &c. ;  while,  on  the  other  hand,  the  French  law  authorizes  him  to 
h3rpothecate  the  vessel,  &c.,  not  bind  his  constituents  personally,  at  least  not 
beyond  the  eventual  value  of  the  ship  and  freight,  &c.,  on  her  return.  And  it 
is  quite  clear,  that  the  merchants  and  artisans  of  the  respective  countries  must 
contract  with' the  shipmasters  of  each  other,  according  to  the  powers  respectively 
inherent  in  those  offices.  It  would  be  to  no  purpose  for  the  English  artizan  or 
merchant  to  plead  in  France  the  law  of  his  own  country,  in  support  of  his  action 
for  absolute  responsibility ;  and  to  allow  the  Frenchman  to  have  the  benefit  of 
a  privilege  ex  lege  loci,  while  he  has  acquired  the  absolute  personal  liability  of 
the  owners,  would,  while  an  opposite  measure  of  justice  was  awarded  to  the 
English,  be  to  afford  him  a  double  advantage — the  combined  effect  of  the 
laws  of  both  countries, — would  give  him  a  right,  the  opposite  party  never 
contracted  for,  nor  himself  could  fairiy  anticipate.  The  clear  result  then  is, 
that  the  transactions  must  be  held  to  have  reference  to  the  master's  implied 
mandate,  according  to  the  law  of  his  own  country — a  mandate  which  it  is  the 
-duty  of  those  who  deal  with  him  as  an  agent,  to  ascertain  the  extent  of;  and, 
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rules,  if  the  lender  or  supplier  had  acted  with  good  faith^ 
and  in  ignorance  of  the  want  of  authority  in  the  master  ^ 

§  286  c.  In  a  recent  case  in  Louisiana,  where  the  ques- 
tion arose  as  to  the  liability  of  the  owner  for  the  property 
on  board,  belonging  to  a  passenger  who  died  on  the  voyage, 
the  property  being  afterwards  lost,  the  point  was  made, 
whether,  as  the  passenger  and  property  were  taken  on  board 
at  a  foreign  port,  the  law  of  that  port,  or  the  law  of  the 
place  where  the  vessel  and  owner  belonged,  ought  to  govern, 
as  to  the  owner's  liability.  On  that  occasion  the  Court 
said :  "  We  are  of  opinion,  that  the  law  of  the  place  of  the 
contract,  and  not  that  of  the  owner's  residence,  must  be  the 
rule  by  which  his  obligations  are  to  be  ascertained.  The 
lex  loci  contractus  governs  all  agreements,  unless  expressly 
excluded,  or  the  performance  is  to  be  in  another  country 
where  different  regulations  prevail.  What  we  do  by  another 
we  do  by  ourselves ;  and  we  are  unable  to  distinguish  be- 
tween the  responsibility  created  by  the  owner  sending  his 
agent  to  contract  in  another  country,  and  that  produced  by 
going  there  and  contracting  himself.  Perhaps  the  case 
itself  did  not  require  so  broad  an  expression  of  opinion; 
since  the  Court  seem  to  have  assumed,  that  the  law  of  the 
owner's  domicil  coincided  with  the  law  of  the  place  of  the 
contract,  as  to  the  owner's  responsibility,  and  the  authority 
of  the  master.  But  the  same  doctrine  has  been  elaborately 
maintained  by  the  same  Court  in  another  case  *. 


that,  wbile  they  never  can  justly  complain  of  having  their  right  limited  by 
such  a  principle,  the  shipmaster  cannot  be  supposed  to  intend  an  abuse  of  his 
powers — whence  the  very  gist  of  all  contracts,  the  understanding  of  parties, 
would  be  wanting  to  infer  a  right,  ex  lege  loci  contractiis,  which  the  scope  of 
his  authority  did  not  import.  Thus  much  for  the  principle  of  the  lex  loci 
contractus.  We  shall  now  proceed  to  inquire  into  the  principles  recognised 
in  England." 

1  Emerigon,  Contrat.  k  la  Grosse,  ch.  4,  §  8,  pp.  441,  442 ;  Malpica  v. 
M'Kown,  1  Louis.  R.  249,  254,  255. 

3  Mr.  Justice  Porter  in  Malpica  v.  M'Kown,  1  Louis.  R.  249,  254;  Ante^ 
§285. 

3  Arago  V.  Currell,  1  Louis.  R.  528. — Mr.  Justice  Mtttin  in  deUrering 
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§  286  d.   Another   ease  may  readily  be  suggested    as 
to  the  conflict    of   laws    in  cases   of   agency.     Let    us 


the  opinion  of  the  Coart  in  this  case  said :  ''  The  first  question  it  presents 
relates  to  the  law  hy  which  the  rights  of  the  parties  are  to  he  governed.  The 
defendant  sent  his  vessel  from  New  Orleans  to  Vera  Cruz,  to  be  employed  in 
the  transportation  of  passengers— and  the  master  there  entered  into  a  contract 
for  their  passages,  which  being  within  the  scope  of  his  authority,  must  be  as 
binding  on  the  defendant  as  if  it  had  been  entered  into  by  him  personally. 
This  proposition  is,  however,  strenuously  combated  by  his  counsel,  who  con- 
tends, that  the  master  had  no  authority  to  bind  the  owner  absolutely,  but 
only  to  the  amount  of  the  value  of  the  vessel  and  freight ;  because  the  laws  of 
the  country  in  which  the  owner  has  his  domicil,  fix  the  measure  of  his  responsi- 
bility on  all  contracts  made  by  the  master;  that  the  question,  whether  an 
agent  has  exceeded  his  powers,  must  be  solved  by  the  laws  of  the  place  in 
which  he  received  them.  The  admission  of  this  position  would  still  present 
the  question,  whether,  according  to  the  laws  of  Louisiana,  the  agent  who  con- 
tracted in  Mexico,  in  the  manner  the  master  did  in  the  present  case,  exceeded 
his  powers;  and  the  question  would  still  remain  open,  as  to  the  laws  which 
ought  to  govern.  So  it  would  be  under  the  provision  of  our  code  relied  on, 
that  the  principal  is  bound  only  for  the  acts  of  his  agent,  which  he  could  have 
prevented.  So,  if  it  be  held,  that  the  law  of  Mexico  is  to  govern  a  contract 
directed  to  be  made  there,  the  question  would  not  be,  whether  the  agent  ex- 
ceeded his  powers,  but  what  responsibility  the  principal  would  have  incurred, 
had  he  contracted  personally.  This  has  appeared  to  us  the  sole  question  for 
our  examination  and  solution.  The  master  was  sent  to  Vera  Cruz  to  take 
passengers  on  board  of  the  vessel  he  commanded.  He  did  so.  It  is  not  pre- 
tended that  he  made  any  other  than  the  agreement  usual  on  such  an  occasion. 
Whether  the  property  was  received  and  put  on  board  by  the  owner  or  master, 
wonld  make  no  difference.  If  the  last  was  committed  out  of  the  presence  of 
the  owner,  his  liability  would  be  the  same.  No  question  therefore  arises  as 
to  the  authority  conferred  being  exceeded.  The  owner  is  sought  to  be  made 
liable,  not  on  the  contract,  but  for  a  tort  committed  by  the  master,  acting 
within  the  scope  of  his  powers,  in  the  execution  of  the  contract.  The  law 
relied  on,  which  furnishes  the  owner  with  an  exemption  on  account  of  the  mis- 
feasance of  the  master  and  crew  on  the  surrender  of  the  vessel  and  freight, 
would  cause  the  same  immunity  had  the  owner  contracted  personally.  If  we 
understand  the  matter  rightly,  the  immunity  is  independent  entirely  of  the 
agreement  having  been  entered  into  by  the  agent.  For  example,  in  England, 
where  such  a  rule  prevails,  we  do  not  understand  that  there  could  be  the 
slightest  difference  in  the  responsibility  of  the  owner  for  the  torts  of  the 
master;  whether  the  contract  was  for  passage  or  freight,  whether  the  con- 
tract was  entered  into  with  one  or  the  other.  We  repeat,  therefore,  that  we 
cannot  see  how  the  question,  whether  the  agent  exceeded  his  powers,  is  at  all 
involved  in  the  inquiry  before  us.    The  moment  it  is  admitted  or  established. 
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suppose  that  A,^  in  Massachusetts^  should,  by  a  letter  of 
attorney^  duly    executed    in    Boston^   authorize    B.^  his 


that  the  master's  agreement  for  carrying  passengers  was  on  terms  sacli  as  be 
was  authorized  to  make,  its  legal  consequences  must  depend  on  other  prin* 
ciples  than  those  of  the  law  of  the  contract  of  mandate.     The  agreement 
must  have  the  same  effect  as  if  entered  into  with  the  owner  personally.     If 
then  the  defendant  had  gone  himself  to  Vera  Cruz,  and  entered  into  a  con- 
tract with  a  man  there,  which  was  to  be  performed  in  the  island  of  CubB« 
would  it  have  been  governed  by  the  law  of  Louisiana?     Now,  if  there  be  a 
principle  better  established  than  any  other  on  the  subject  of  the  conflict  of 
laws,  it  is,  that  contracts  are  governed  by  the  laws  of  the  country  in  which 
they  are  entered  into,  unless  they  be  so  with  a  view  to  a  performance  in  an- 
other.    Every  writer  on  that  subject  recognises  it.     Judicial  decisions,  again 
and  again,  through  the  civilized  world,  have  sanctioned  it.    Why  then  should 
this  form  an  exception?    Why  should  the  contract  of  affreightment,  or  for  the 
conveyance  of  passengers,  stand  on  different  grounds  than  those  of  buying  and 
selling  merchandize?    Whoever  contracts  in  a  particular  place,  subjects  him- 
self to  iu  laws  as  a  temporary  citizen.     The  idea,  that  the  law  of  a  man's 
domicil  follows  him  through  the  world,  and  attaches  to  all  his  contracts,  is  as 
novel  as  unfounded.    The  proposition  was  not,  indeed,  maintained  in  general 
terms;  but  that  offered  to  the  Court,  in  relation  to  the  contract,  is  identical 
with  it;  and  it  is  impossible  for  us  not  to  feel,  that,  if  the  defendant  and 
appellant  is  to  have  the  contract  decided  by  the  laws  of  Louisiana,  it  will  be 
equivalent  to  a  declaration  of  this  amount — that  an  inhabitant  of  this  State 
carries  its  laws  with  him,  wherever  he  goes,  and  they  regulate  and  govern  his 
contracts  in  foreign  countries — that,  whether  a  man  contracts  with  him  in 
Paris  or  London,  our  municipal  regulations  are  the  measure  of  the  rights  and 
duties  of  both  parties  to  the  contract.    That  the  Legislature  of  Louisiana  may 
have  a  right  to  regulate  the  contracts  of  her  own  citizens  in  every  country,  so 
long  as  they  owe  her  allegiance,  may  or  may  not  be  true.     But  where  the 
citizen  contracts  abroad  with  a  foreigner,  it  is  evident  the  role  must  be  limited 
in  its  operation.    The  Legislature  may  refuse  permission  to  enforce  the  agree- 
ment at  home;  but  abroad,  and  particularly  where  the  agreement  is  entered 
into,  it  is  valid.     The  general  rule,  however,  is  never  to  extend  the  prohibi- 
tion to  contracts  made  abroad,  unless  there  be  an  express  declaration  of  the 
legislative  will.     We  therefore  conclude,  that,  as  the  master  was  sent  with 
the  vessel  to  Vera  Cruz,  to  take  passengers ;  as  he  acted  as  the  owner's  agent 
n  making  the  agreement,  and  this  is  admitted  by  the  answer;  and  as  the 
limitation  to  the  responsibility  is  resisted  on  grounds  which  would  have  an 
equal  force  if  the  agreement  had  been  made  with  him  personally,  we  are 
bound,  in  our  inquiry  as  to  the  law  which  governs  the  agreement,  to  consider 
it  as  made  personally  by  the  owner,  and  it  is  to  be  governed,  not  by  the  laws 
of  his  domicil,  but  by  those  of  the  country  in  which  it  was  entered  into  and 
to  be  performed.    But,  although  the  case  does  not  present  the  question  of  the 
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agent  in  New  Orleans^  to  sell  his  ship,  then  lying  in  New 
Orleans,  and  to  execute  a  bill  of  sale  in  his  (A/s)  name. 


owner's  responsibility,  in  relation  to  the  contract  of  mandate,  the  agent 
liaving  confined  himself  within  his  powers ;  yet,  as  the  argument  has  placed 
the  immunity  claimed  by  the  defendant  and  appellant  on  that  ground^ 
it  is  well  to  notice  it  more  particularly.  If  we  understood  the  arguments 
correctly,  it  was  contended,  that  the  laws  of  Louisiana,  having  put  some 
limitations  to  the  power  of  the  master  to  bind  the  owner,  any  contract 
of  the  former,  in  a  foreign  country,  must  be  subject  to  the  limitation; 
and  if  they  be  exceeded,  there  is  an  end  to  the  latter^s  responsibility. 
Where  a  general  power  is  confined  to  an  agent,  the  party  contracting 
with  him  is  not  bound  by  any  limitation,  which  the  principal  may  have 
affixed,  at  the  time  or  since,  by  distinct  instructions.  Now,  in  the  case 
before  us,  if  instructions  be  supposed  to  have  been  given  to  the  master,  not 
to  bind  the  owner  beyond  the  value  of  the  vessel  and  freight,  or  for  any  act 
which  the  latter  could  not  prevent,  would  parties  contracting  with  the  former  in 
a  foreign  country  be  bound  by  them?  We  think  it  is  certain  they  would  not. 
Every  contract,  which  by  the  general  maritime  law  the  master  can  make,  is 
binding  on  the  owner.  By  putting  the  former  in  command,  and  sending  him 
abroad,  the  latter  invests  him  with  the  general  powers  masters  have  as  such, 
and  those  who  contract  with  him  have  nothing  to  do  with  any  private  instruc- 
tions, by  which  the  general  power  may  have  been  limited.  If  the  limitation 
arises,  not  from  the  owner's  instructions,  but  from  the  particular  laws  of  the 
country  from  which  the  vessel  has  sailed,  must  not  the  consequence  be  the 
same  7  Can  these  laws  limit  the  master's  power  more  effectually  than  the 
owner  could,  or  can  they  extend  farther?  We  think  not.  They  have  no 
force  in  a  foreign  country,  where  they  are  presumed  to  be  equally  nnknown. 
Emerigon,  treating  of  the  case  where  the  master  was  prohibited  from  taking 
des  deniers  k  la  grosse,  during  the  voyage,  examines  the  question,  whether 
those  who  furnished  them  would  have  an  action  against  the  owner.  He  cites 
all  the  texts  of  the  Roman  laws  on  which  the  negative  can  be  maintained  i 
and  concludes,  that  if  the  lender  had  no  knowledge  of  the  prohibitions,  the 
owner  would  be  responsible ;  that  those  who  contract  with  him  in  a  foreign 
country  have  a  right  to  presume  he  is  clothed  with  all  the  powers  which  belong 
to  his  station.  Boulay  Paty  is  of  the  same  opinion,  as  to  the  responsibilities 
of  the  owner  for  the  acts  of  the  master  appointed  by  him,  whom  they  put  in 
command,  with  a  special  prohibition  from  making  a  subrogation  of  his  powers. 
(2  £m6rig.  Contrats  a  la  Grosse,  ch.  4,  §  8;  Boulay  Paty,  289).  In 
another  part  of  his  work,  Em6rigon  treats  of  the  power  of  a  master  to  draw 
bills  on  his  owners  in  a  foreign  port,  contrary  to  the  authority  given  by  the 
ordinance,  and  he  considers  he  cannot,  because  he  exceeds  the  powers  of  his 
legal  mandate.  In  support  of  this  opinion  he  cites  decisions  in  opposition  to 
what,  he  says,  was  the  former  jurisprudence  of  France,  founded  ou  the 
authority  of  Valin.     He  seems  to  conclude  the  rule  is  firmly  fixed  as  he  un« 
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to  the  purchaser,  and  6.  should  accept  the  agency,  and 
sell  the  ship  after  the  death  of  A.,  but  before  he  had 
received  or  could  receive  any  notice  thereof,  and  should 
execute  a  bill  of  sale  in  A/s  name  to  the  purchaser.  In 
such  a  case,  the  question  might  arise,  (especially  if  A.  died 
insolvent,  or  the  money  was  invested  in  pursuance  of  other 
orders  of  A.  in  goods,  which  had  perished  by  fire,  or  other 
accident),  whether  the  bill  of  sale  was  valid  or  not  valid. 
By  the  law  of  Massachusetts  a  letter  of  attorney  is  revoked 
by  the  death  of  the  principal,  whether  known  or  unknown, 
and  all  acts  done  after  his  death  under  it  are  mere  nul- 
lities K  By  the  law  of  Louisiana,  if  an  attorney,  being 
ignorant  of  the  death,  or  of  the  cessation  of  the  rights  of 
his  principal,  should  continue  to  act  under  his  power  of 
attorney,  the  transactions  done  by  him  during  this  state  of 


derstood  it.  But  we  find  it  was  not  generally  adopted.  Boulay  Paty  states, 
that  opinions  were  divided ;  and  the  Chamber  of  Commerce  of  Nantz,  in  their 
observations  on  the  Code  of  Commerce,  observe^  it  is  a  question  often  agi- 
tated, and  which  had  been  decided  in  di£Perent  ways.  (2  Emerig.  Contrats 
h  la  Grosse,  ch.  4,  §  11,  pp.  441—458;  2  Boulay  Paty,  71).  The  new 
Code  adopted  Valiu's  doctrine.  But  Emerigon,  who  is  an  author  of  distinc- 
tion, in  treating  of  the  question,  says,  that  although  the  master  cannot  abroad 
go  beyond  the  legal  mandate,  provided  that  his  contract  (son  raccord)  or  the 
general  mercantile  laws  give  him  a  more  extensive  power,  k  moins  que  son 
raccord  ou  le  droit  commune,  en  certant  cas,  ne  ]ui  donne  un  pouvoir  plus 
etendu.  (2  Emerig.  Contrats  h  la  Grosse,  ch.  4,  §  11,  p.  452).  The 
general  rule,  where  there  is  no  statute  limiting  the  owner's  responsibility, 
is,  that  he  is  responsible  for  all  damages  done  by  the  master,  while  acting 
within  the  scope  of  his  powers.  Abbott  states,  that  this  is  the  doctrine  of 
the  common  and  civil  law,  and  so  do  all  the  writers  we  have  been  able  to 
consult.  In  Chancellor  Kent's  late  work,  and  in  Judge  Story's  edition  of 
Abbott,  it  is  stated,  that  the  owner  is  bound  for  the  whole  amount  of  the  in- 
jury done  by  the  master  or  crew,  unless  where  ordinances  and  statutes  have 
established  a  different  rule.  (3  Kent  Comm.  172;  Abbott  on  Shipping 
(edit.  1829);  1  Pothier,  Oblig.  n.  451,  452).  If  this  question  turned  on 
the  master's  having  exceeded  his  powers,  we  are  inclined  to  think,  that,  a» 
the  general  rule  authorized  him  to  bind  the  owner  to  the  extent  contracted 
for,  the  plaintiff  and  appellant,  who  contracted  with  him,  was  unaffected  by  a 
limitation  in  a  statute  of  another  country,  of  which  he  could  not  be  presumed 
to  have  any  knowledge,  and  to  the  authority  of  which  he  was  not  subject.*' 
^  Story  on  Agency,  §  488,  489. 
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ignorance  would  be  valid '.  Assuming  that  this  provision 
covers  all  cases^  not  only  when  the  transaction  is  executed 
in  the  name  of  the  agents  but  also  when  it  is  executed 
in  the  name  of  the  principal^  upon  which  some  doubt 
may  be  entertained^  (as  a  dead  man  cannot  act  at  alP), 
still  the  question  would  be,  by  what  law  the  letter  of  at- 
torney, with  reference  to  its  revocability,  duration,  and 
effect,  is  to  be  governed.  The  general  rule  certainly  is, 
that  all  the  instruments  made  and  executed  in  a  country 
take  effect,  and  are  to  be  construed,  as  to  their  nature, 
operation,  and  extent,  according  to  the  law  of  the  country 
where  they  are  made  and  executed.  Locus  regit  actum '. 
But  the  question  here  would  be,  whether,  as  the  execution  of 
the  power  was  to  be  in  another  country,  the  power  should 
not  be  construed  and  executed,  and  its  nature,  operation, 
and  extent,  ascertained  by  the  law  of  the  latter,  as  an  ex- 
ception to  the  general  rule.  There  is  no  doubt,  that  where 
an  authority  is  given  to  an  agent  to  transact  business  for 
his  principal  in  a  foreign  country,  it  must  be  construed,  in 
the  absence  of  any  counter  proofs,  that  it  is  to  be  executed 
according  to  the  law  of  the  place  where  the  business  is  to 
be  transacted^.  But  this  may  well  be  admitted  to  be  the 
rule,  while  the  authority  is  in  full  force,  without  making  the 
law  of  that  place  the  rule  by  which  to  ascertain  whether 
the  ori^nal  power  of  attorney  is  still  subsisting,  or  is  re- 
voked, or  dead  by  oper-ation  of  law  in  the  place  of  its  origin. 
The  point  has  never,  as  far  as  my  researches  extend,  been 
directly  decided,  either  at  home  or  abroad ;  and  therefore 
it  is  submitted  to  the  learned  reader  for  his  consideration. 
Some  of  the  cases  already  alluded  to,  may  be  thought  to 
furnish  an  analogy  unfavourable  to  the  validity  of  the 
sale  \ 


1  Code  Civil  of  Louisiana,  art.  3001.  The  Civil  Code  of  France  contains 
a  similar  regulation.  Code  Civil  of  France,  art.  2008  ;  Pothier  on  Oblig. 
n.  81. 

2  See  Story  on  Agency,  §  491—499. 

3  Ante,  §  263. 

*  Owings  V,  Hull,  9  Peters,  R.  607 — 627,  628. 
5  Ante,  §  286  h,  286  c. 
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§  287.  Another  class  of  cases  may  be  stated.  A 
merchant  in  one  country  sends  a  letter  to  a  merchant  in 
another^  requesting  him  to  purchase  goods^  and  to  draw  on 
him  for  the  amount  of  the  purchase-money  by  bills.  In 
which  country  is  the  contract  for  the  repayment  of  the 
advances^  if  the  purchase  is  made^  to  be  deemed  to  be 
made  ?  Is  it  in  the  country  where  the  letter  is  written^ 
and  on  which  the  drafts  are  authorized  to  be  drawn  ?  or 
where  the  goods  are  purchased  ?  The  decision  has  been^ 
that  when  such  advances  are  made^  the  undertaking  is  to 
replace  the  money  at  the  same  place  at  which  the  advances 
are  made ;  and,  therefore,  the  party  advancing  will  be  en- 
titled to  interest  on  the  advances  according  to  the  law 
of  the  place  of  the  advances  ^  So,  if  advances  are  made 
for  a  foreign  merchant  at  his  request,  or  security  is  given 
for  a  debt,  the  party  paying  or  advancing  is  in  like  manner 
entitled  to  repayment  in  the  place  where  the  advances  are 
made,  or  the  security  is  given,  unless  some  other  place  is 
stipulated  therefor  ^ 

§  287  a.  So,  where  a  loan  is  made  in  one  state,  and 
security  is  to  be  given  therefor  in  another  state  by  way  of 
mortgage;  it  may  be  asked,  what  law  is  to  govern  in  re- 
lation to  the  contract  and  its  incidents  ?  The  decision  has 
been,  that  the  law  of  the  place  where  the  loan  is  made  is  to 
govern  ;  for  the  mere  taking  of  a  foreign  security  does  not, 
it  is  said,  necessarily  alter  the  locality  of  the  contract. 
Taking  such  security  does  not  necessarily  draw  after  it  the 
consequence,  that  the  contract  is  to  be  fulfilled  where  the 
security  is  taken.  The  legal  fulfilment  of  a  contract  of 
loan  on  the  part  of  the  bondsman,  is  repayment  of  the 
money ;  and  the  security  given  is  but  the  means  of  se- 
curing what  he  has  contracted  for,  which,  in  the  eye  of  the 
law,  is  to  pay  where  he  borrows,  unless  another  place  of 

1  Lanusse  v.  Barker,  3  Wheat.  R.  101,  146 ;  Grant  v,  Healey,  2  Chand. 
Law  Reporter,  113;  Ante,  §  284  a.  See  also  Hertii  Opera,  torn.  1,  De 
CoJlis.  Leg,  §  4,  n.  55,  p.  147,  (edit.  1737)  ;  Id.  p.  208  (edit.  1716). 

3  Bayle  r.  Zacharie,  6  Peters,  R.  635,  643,  644 ;  Post,  $  320  a. 
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payment  be  expressly  designated  by  the  contracts  But  if 
the  mortgage  is  actually  to  be  executed  in  a  foreign  coun- 
try^ and  the  money  is  to  be  paid  there,  the  loan  will  be 
deemed  to  be  there  completed,  although  the  money  may 
have  been  actually  advanced  elsewhere  ^ 

§  288.  A  case  somewhat  different  in  its  circumstances, 
but  illustrative  of  the  general  principle,  occurred  formerly 
in  England.  By  a  settlement  made  upon  the  marriage  of 
A.  in  England,  a  term  of  five  hundred  years  was  created 
upon  estates  in  Ireland,  in  trust  to  raise  £12,000  for  the 
portions  of  daughters.  The  parties  to  the  settlement  re- 
sided in  England ;  and  a  question  afterwards  arose,  whether 
the  £12,000,  charged  on  the  term  of  years,  should  be  paid  in 
England,  without  any  abatement  or  deduction  for  the  ex- 
change firom  Ireland  to  England  ?  It  was  decided,  that  the 
portion  ought  to  be  paid  in  England,  where  the  contract 
was  made,  and  the  parties  resided ;  and  not  in  Ireland, 
where  the  lands  lay,  which  were  charged  with  the  payment ; 
for  it  was  a  sum  in  gross,  and  not  a  rent  issuing  out  of  the 
land\ 

§  289.  Let  us  take  another  case.  A  merchant,  resident 
in  Ireland,  sends  to  England  certain  bills  of  exchange,  with 


1  De  Wolf  f>,  Johnson,  10  Wheaton,  R.  367,  dS3.  See  also  Ranelagh  v. 
Chftmpant,  2  Vera*  R.  395,  and  Raithby's  note;  Conner  «.  Bellamont, 
2  Atk.  382;  Post,  $  293.  See  Chapman  v.  Robertson,  6  Paige,  R.  627, 
630 ;  Post,  §  293  b. 

3  De  Wolf  V.  Johnson,  10  Wheaton,  R.  367;  Hosford  v,  Nichols,  1  Paige, 
R.  221 ;  Lloyd  v.  Scott,  4  Peters,  R.  211,  229. — ^Whether  a  contract,  made 
in  one  state,  for  the  sale  of  lands  situate  in  another  state,  on  credit,  reserv- 
ing  interest  at  the  legal  rate  of  interest  of  the  state  where  the  lands  lie,  bat 
more  than  that  of  the  state  where  the  contract  is  made,  would  be  usurious, 
has  been  much  discussed  in  the  State  of  New  York.  In  Van  Schaick  v, 
Edwards,  2  John.  Cas.  355,  the  judges  were  divided  in  opinion  upon  the 
question.  See  also  Hosford  v.  Nichols,  1  Paige,  R.  220,  and  Dewar  v. 
Span,  3  T.  R.  425 ;  Ante,  §  279  a. 

8  Phipps  V.  Earl  of  Anglesea,  cited  5  Vin.  Abridg.  209,  pi.  8 ;  2  Eq.  Abridg. 
220,  pi.  1  ;  Id.  754,  pi.  3;  1  P.  Will.  696;  2  Bligh,  Pari.  R.  88,  89. 
See  also  Lansdowne  v,  Lansdowne,  2  Bligh,  Pari.  R.  60  ;  Stapleton  v.  Con- 
way, 3  Atk,  727 ;  S.  C.  1  Ves.  427. 
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blanks  for  the  dates,  the  sums,  the  times  of  payment,  and 
the  names  of  the  drawees.     These  bills  are  signed  by  the 
merchant  in  Ireland,  indorsed  with  his  own  name,  and  dated 
from  a  place  in  Ireland,  and  are  transmitted  to  a  corre* 
spondent  in  England,  with  authority  to  him  to  fill  up  the 
remaining  parts  of  the  instrument.     The  correspondent  in 
England  accordingly  fills  them  up,  dated  at  a  place  in  Ire- 
land.    Are  the  bills,  when  thus  filled  up  and  issued,  to  be 
deemed  English  or  Irish  contracts  ?  It  has  been  held,  that 
under  such  circumstances  they  are  to  be  deemed  Irish  con- 
tracts, and  of  course  to  be  governed,  as  to  stamps  and  other 
legal  requisitions,  by  the  law  of  Ireland ;  and  that,  as  soon 
as  they  are  filled  up,  the  whole  transaction  relates  back  to 
the  time  of  the  original  signature  of  the  drawer'.     One  of 
the  learned  judges  on  that  occasion  said,  that  if  the  drawer 
had  died  while  the  bills  were  on  their  passage,  and  after- 
wards the  blanks  had  been  filled  up,  and  the  bills  negotiated 
to  an  innocent  indorsee,  the  personal  representatives  of  the 
drawer  would  have  been  bound  *. 

§  290.  Bonds  for  the  faithful  discharge  of  the  duties  of 
office  are  often  given  with  sureties,  by  public  officers,  to  the 
government  of  the  United  States  ;  and  it  sometimes  hap- 
pens, that  the  bonds  are  executed  by  the  principals  in  one 
State,  and  by  the  sureties  in  a  different  State,  or  in  different 
States.  What  law  is  in  such  cases  to  regulate  the  contract? 
The  rights  and  duties  of  sureties  are  known  to  be  different 
in  different  States.     In  Louisiana  one  system  prevails,  de- 
riving itself  mainly  from  the  civil  law ;  in  other  States  a 
different  system  prevails,  founded  on  the  common  law.     It 
has    been  decided,  that  the  bonds  in  such  cases  must  be 
treated  as  made  and  delivered,  and  to  be  performed  by  all 
the  parties,  at  the  seat  of  the  government  of  the  Union, 
upon  the  ground,  that  the  principal  is  bound  to  account 
there ;    and,  therefore,   by  necessary   implication,  all   the 


»  Smith  V.  Mingty,  1  Maale  &  Selw.  87. 
«  Mr.  Jastice  Bayley,  ibid.  p.  95. 
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other  parties  look  to  that  as  the  place  of  performance,  by 
the  law  of  which  they  are  to  be  governed^ 

§  291.  The  question  also  often  arises  in  cases  respecting 
the  payment  of  interest  The  general  rule  is,  that  interest 
is  to  be  paid  on  contracts  according  to  the  law  of  the  place 
where  they  are  to  be  performed^  in  all  cases  where  interest 
is  eipressly  or  impliedly  to  be  paid\     Usuramm  moSus  ex 


1  Cox  and  Dick  v.  U.  States,  6  Peters,  R.  172, 202;  Duncan  v.  U.  States, 
7  Peters,  E.  435. 

^Post,  $  292,  298,  298  a — §  298  e,  804;  Conner  v.  Bellamont,  2 
Vem.  R.  882;   Cash  v.  Kennion,  11  Vesey,  R.  814;  Robinson  v.  Bland, 

5  Burr.  R.  1077;  Ekins  v.  East  India  Company,  1  P.  W.  895;  Ranelagh 
t.  Champant,  2  Vem.  R.  895,  and  note,  ibid,  by  Raithby ;  1  Chitty  on 
Comm.  &  Mannf.  ch.  12,  pp.  650,  651  ;  8  Chitty,  Id.  ch.  1,  p.  109 ;  £q. 
Abridg.  Interest,  E. ;  Henry  on  Foreign  Law,  48,  n. ;  Id.  58 ;  2  Kaims, 
Eqoity,  b.  8,  ch.  8,  §  1 ;  2  Fonbl.  Eq.  b.  5,  ch.  1,  §  6,  and  note ;  Bridgman's 
Equity  Digest,  Interest,  ni.;  Fanning  o.  Conseequa,  17  John.  R.  511; 
8.  C.  8  John.  Ch.  R.  610;  Hoiford  v.  Nichols,  1  Paige,  R.  220 ;  Houghton 
0.  Paige,  2  N.  Hamp.  R.  42  ;  Peacock  v.  Bank^  1  Minor,  R.  887;  Lapice 
0.  Smith,  18  Louis.  R.  91,  92;  Thomson  v.  Ketchum,  4  John.  R.  285; 
Healy  v.  Gorman,  8  G^een,  N.  J.  R.  828  ;  2  Kent,  Comm.  Lect.  89,  pp. 
460,  461,  8rd  edit. — ^A  case  illustrative  of  this  prindple  recently  occurred 
befSwe  the  House  of  Lords.  A  widow  in  Scotland  entered  into  an  obligation 
to  pay  the  whole  of  her  deceased  husband's  debts.  It  was  held  by  the  Court 
ff  Session  in  Scotland,  that  the  English  creditors,  on  contracts  made  in  Eng- 
land, were  entitled  to  recoTcr  interest  in  all  cases  where  the  law  of  England 
gave  interest,  and  not  where  it  did  not.  Therefore,  on  bonds  and  bills  of 
exchange  interest  was  allowed,  and  on  simple  contracts  not.  And  this  de- 
cision was  affirmed  by  the  House  of  Lords.    Montgomery  o.  Budge,  2  Dow. 

6  Clarke,  Rep.  297*  The  case  of  Amott  v.  Redfem  (2  Car.  &  Payne,  88) 
may  at  first  view  seem  inconsistent  with  the  general  doctrine.  l%ere,  the 
original  contract  was  made  in  London  between  an  Englishman  and  a  Scotch- 
man. The  latter  agreed  to  go  to  Scotland  as  agent  four  times  a-year,  to 
sell  goods  and  collect  debts  for  the  other  party,  to  remit  the  money,  and  to 
guarantee  one-fourth  part  of  the  sales;  and  he  was  to  recelTe  one  per  cent, 
upon  the  amount  of  sales,  &c.  The  agent  sued  for  a  balance  of  his  accoant 
in  Scotland,  and  the  Scotch  Court  allowed  him  interest  on  it.  The  judgment 
was  afterwards  sued  in  England  ;  and  the  question  was,  whether  interest 
ought  to  be  allowed.  Lord  Chief  Justice  Best  said  :  ''  Is  this  an  English 
transaction  ?  For,  if  it  is,  it  will  be  regulated  by  the  rules  of  English  law  ; 
but,  if  it  is  a  Scotch  transaction,  then  the  case  will  be  different."  He  after- 
wards added—"  This  is  the  case  of  a  Scotchman,  who  comes  into  England, 
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more  regianis,  ubi  contractum  est,  constituitur^  says  the  Di- 
gest^ Thus,  a  note  made  in  Canada,  where  interest  is  six 
per  cent.,  payable  with  interest  in  England,  where  it  is  five 
per  cent,  bears  English  interest  only'.  Loans  made  in  a 
place  bear  the  interest  of  that  place,  unless  they  are  pay- 
able elsewhere  ^  And,  if  payable  in  a  foreign  country,  they 
may  bear  any  rate  of  interest  not  exceeding  that  which  is 
lawful  by  the  laws  of  that  country^.  And  on  this  account 
a  contract  for  a  loan  made  and  payable  in  a  foreign  coun- 
try, may  stipulate  for  interest  higher  than  that  allowed  at 
home\     If  the  contract  for  interest  be  illegal  there,  it  will 


and  makes  a  contract.  As  the  contract  was  made  in  England,  although  it 
was  to  be  executed  in  Scotland,  I  think  it  ought  to  be  regulated  according  to 
the  rules  of  the  English  law.  This  is  my  present  opinion.  These  questbns 
of  international  law  do  not  often  occur."  And  he  refused  interest,  because 
it  was  not  allowed  by  the  law  of  England.  The  Court  afterwards  ordered 
interest  to  be  given,  upon  the  ground  that  the  balance  of  such  an  account 
would  carry  interest  in  England.  But  Lord  Chief  Justice  Best  rightly  ex- 
pounded the  contract  as  an  English  contract,  though  there  is  a  slight  inaccu- 
racy in  his  language.  So  far  as  the  principal  was  concerned,  the  contract  to 
pay  the  commission  was  to  be  paid  in  England.  The  services  of  the  agent 
were  to  be  performed  in  Scotland ;  but  the  whole  contract  was  not  to  be  exe- 
cuted exclusively  there  by  both  parties.  A  contract  made  to  pay  money  in 
England  for  services  performed  abroad,  is  an  English  contract,  and  will  carry 
English  interest. 

^  Dig.  lib.  22,  tit.  1, 1.  1 ;  2  Burge,  Comm.  on  Col.  and  For.  Law,  pt. 
2,  ch.  9,  pp.  860 — 862. 

a  Scofield  V.  Day,  20  John.  R.  102. 

3  De  Wolf  t;.  Johnson,  10  Wheaton,  R.  367,  383;  Conseequa  t;.  Willing, 
Peters,  Cir.  R.  225 ;  2  Boullenois,  Observ.  46,  pp.  477,  478 ;  Andrews  v. 
Pond,  13  Peters,  R.  65,  78. 

*  Ibid.;  2  Kent,  Comm.  Lect.  39,  pp.  460,  461,  3rd  edit. ;  Thomson  v. 
Ketchum,  4  John.  R.  285 ;  Healy  r.  Gorman,  3  Green,  N.  J.  R.  328. 

*  2  Kent,  Comm.  Lect.  39,  pp.  460,  461,  3rd  edit.;  Hosford  v,  Nichols, 
1  Paige,  R.  220;  Houghton  v.  Paige,  2  N.  Hamp.  R.  42;  Thompson  v. 
Powles,  2  Simons,  R.  194. — In  this  last  case  the  Vice- Chancellor  said: — 
"  With  respect  to  the  question  of  usury,  in  order  to  hold  the  contract  to  be 
usurious,  it  must  appear  that  the  contract  was  made  here,  and  that  the  con- 
sideration for  it  was  to  be  paid  here.  It  should  appear,  at  least,  that  the 
payment  was  not  to  be  made  abroad;  for  if  it  was  to  be  made  abroad,  it  would 
not  be  usurious."  See  also  Andrews  v.  Pond,  13  Peters,  R,  65,  78  ;  De 
Wolf  t?.  Johnson,  10  Wheat.  R,  383. 
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be  illegal  every  where  ^  But  if  it  be  legal  where  it  is  made, 
it  will  be  of  universal  obligation,  even  in  places  where  a 
lower  interest  is  prescribed  by  law'. 

I  292.  The  question,  therefore,  whether  a  contract  is 
usngrious  or  not,  depends,  not  upon  the  rate  of  the  interest 
allowed,  but  upon  tiie  validity  of  that  interest  in  the  coun- 
try where  the  contract  is  made  and  is  to  be  executed*.  A 
ocmtract  made  in  England  for  advances  to  be  made  at 
Gibraltar,  at  a  rate  of  interest  beyond  that  of  England, 
would  nevertheless  be  valid  in  Engknd ;  and  so  a  contract 
to  allow  interest  upon  clredits  given  in  (Gibraltar  at  such 
hi^^ber  rate,  would  be  valid  in  &vour  of  the  English  cre- 


I  292  a.  This,  too,  seems  to  be  the  doctrine  propounded 
by  Rodenburg,  who  says :  Status  qmdem  oust  conditio  per^ 
ionarum  dirigUw  a  loco  damidlM:  caterum  tamen  in  vincuh 
Offusque  obUgatioms,  ut  iciamus,  quos  ohUget  eonoentio, 
ipeetamus  leges  reigunUs  nfti  ilia  celebratwr.  Quemadmodum 
et  m  iUidta  stipulatione,  qua  legUms  est  interdicta,  utputa; 
si  debUum  modum  usurarum  except,  traditum  est  valere  pac- 
Am,  quo  f  oris  ucundkm  mores  illius  regionis  stipulati  sumus 
prMbitam  dam  usurarum  quantitatem.  Undo  nan  Umge 
abhre  videtur,  quod  memkd  mper  apud  nos  responsum  esse,  si 


1  8  Kaims,  Eqnitj,  b.  8,  cb.  8,  §  1 ;  Hosford  v.  Nicboli,  1  Paige,  R. 
aSO ;  2  Bonllenois,  Obser?.  46,  p.  477. — In  the  case  of  Tbomaon  v.  Powles, 
(a  Simona,  R.  194),  tbe  Tioe-CbaDceUor  aaid :  **  In  order  to  ba?e  the  con- 
tract (for  atock)  naorioaa,  it  moat  appear  that  the  contract  wiia  made  berOf 
and  that  the  conaideradon  for  it  waa  to  be  paid  here."  (See  alao  Triaarri  o. 
Clement,  2  Car.  &  Payne,  R.  228).  In  Hoaford  e.  Nichols  (1  Paige,  R. 
220)^  where  a  contract  waa  made  for  the  aale  of  knda  in  Kew  York,  by 
citisena  then  reaident  there,  and  the  Tender  afterwards  temoTod  to  Pennsyl- 
vania, where  the  contract  was  consommated,  and  a  mortgage  ^Ten  to  aecnre 
the  unpaid  porchase-money  with  New  York  interest,  (which  waa  higher  than 
that  of  PennsylTania),  the  Court  thought  the  mortgage  not  usurious  it  being 
only  a  consummation  of  the  original  bargain  made  in  New  York. 

9  Ibid. 

s  Harrey  v.  Archbold,  1  Ryan  &  Mood.,  R.  184;  Andrewa  v.  Pond, 
18  Peters,  R.  65, 78;  Ante,  §  248. 

♦  Ibid. 
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contracta  sit  eo  loci  obligatio  ubi  sortem  liceat  exigere  cum 
tuuris,  ut  maxime  jam  earum  aliquuB  essent  persoluttB,  Jure 
caput  cum  usuris  et  apud  nos  exigi,  ubi  usurarum  solutiane 
protinus  via  petitioni  sortis  prascluditur,  locumque  sibi  vindicat 
decantata  adeo  parcemia\  Burgundus  is  still  more  direct 
and  positive  ^ 

§  293.  And  in  cases  of  this  sort,  it  will  make  no  differ- 
ence, (as  we  have  seen),  that  the  due  performance  of  the 
contract  is  secured  by  a  mortgage,  or  other  security,  upon 
property  situate  in  another  country  where  the  interest  is 
lower  '•  For  it  is  collateral  to  such  contract ;  and  the  in- 
terest reserved  being  according  to  the  law  of  the  place 
where  the  contract  is  made  and  to  be  executed,  there  doed 
not  seem  to  be  any  valid  objection  to  giving  collateral 
security  elsewhere,  to  enforce  and  secure  the  due  perform- 
ance of  a  legal  contract^.  But,  suppose  a  debt  is  contracted 
in  one  country,  and  afterwards,  in  consideration  of  farther 
delay,  the  debtor  in  another  country  enters  into  a  new  con- 
tract for  the  payment  of  interest  upon  the  debt  at  a  higher 
rate  than  that  allowed  by  the  country  where  the  original 
debt  was  contracted,  but  not  higher  than  that  allowed  by 
the  law  of  the  country  where  it  is  so  stipulated ;  it  may  be 
asked,  whether  such  stipulation  is  valid  ?  It  has  been  de- 
cided that  it  is\  On  the  other  hand,  suppose  the  interest 
so  stipulated  is  according  to  the  rate  of  interest  allowed  in 
the  country  where  the  debt  was  contracted,  but  higher  than 
that  in  the  country  where  the  new  contract  is  made ;  is  the 


»  Rodenburg,  De  Diversit.  Stat.  tit.  4,  Ps.  2,  c.  2,  p.  92. 

2  Burgundus,  tract.  4,  n.  10,  p.  109;  Post,  §  293  e,  300  a;  2  Burge, 
Comm.  pt.  2,  ch.  9,  pp.  860 — 862. 

3  Ante,  §  287. 

♦  Conner  v,  Bellaraont,  2  Atk.  R.  382;  Stapleton  v.  Conway,  3  Atk.  R. 
727;  S.  C.  1  Vesey,  R.  427;  De  Wolf  v.  Johnson,  10  Wheaton,  R.  367, 
383. 

5  Conner  v.  Bellamont,  2  Atk.  R.  382.  See  also  Hosford  v.  Nichols,  1 
Paige,  R.  220. 
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stipulation  invalid  ?  It  has  been  decided  that  it  is  ^  In 
each  of  these  cases  the  lex  loci  contractus  was  held  to 
govern  as  to  the  proper  rate  of  interest. 

§  293  a.  In  the  cases  hitherto  stated,  the  transaction  is 
supposed  to  be  bond  fide  between  the  parties ;  for  if  the 
transaction  is  a  mere  cover  for  usury,  as  if  the  transaction 
is  in  form  a  bill  of  exchange  drawn  upon  and  payable  in  a 
foreign  country,  but  in  reality  the  parties  resort  to  that 
as  a  mere  machinery  to  disguise  the  usury  in  the  transaction 
against  the  laws  of  the  country  where  the  contract  is  made, 
the  form  of  the  transaction  will  be  treated  as  a  mere  nullity, 
and  the  Court  will  decide  according  to  the  real  object  of 
the  parties.  Thus,  for  example,  where  a  bill  of  exchange 
was  drawn  in  New  York,  payable  in  Alabama,  and  the  bill 
was  for  an  antecedent  debt,  and  a  large  discount  was  made 
from  the  bill,  greater  than  the  interest  in  either  State,  for 
the  supposed  difference  of  exchange,  the  Court  considered 
the  real  question  to  be  as  to  the  hona  fides  of  the  transac- 
tion.    If  a  mere  cover,  it  was  usurious^. 


1  Dewar  v.  Span,  3  T.  R.  435.  See  also  Stapleton  v.  Conway,  3  Atk.  R. 
382;  S.  C.  iVesey,  R.  427.  See  Chapman  r.  Robertson,  6  Paige,  R. 
627,  631. 

^  Andrews  r.  Pond,  13  Peters,  R.  65,  77,  78. — On  this  occasion  Mr. 
Chief  Justice  Taney  said:  "Another  question  presented  by  the  exception, 
and  much  discussed  here,  is,  whether  the  validity  of  this  contract  depends 
upon  the  laws  of  New  York,  or  those  of  Alabama.  So  far  as  the  mere  question 
of  usury  is  concerned,  this  question  is  not  very  important.  There  is  no  stipu- 
lation for  interest  apparent  upon  the  paper.  The  ten  per  cent,  in  controversy 
is  charged  as  the  difference  in  exchange  only,  and  not  for  interest  and  ex- 
change. And  if  it  were  otherwise,  the  interest  allowed  in  New  York  is  seven 
per  cent.,  and  in  Alabama  eight;  and  this  small  difference  of  one  per  cent, 
per  annum,  upon  a  forbearance  of  sixty  days,  could  not  materially  affect  the 
rate  of  exchange,  and  could  hardly  have  any  influence  on  the  inquiry  to  be 
made  by  the  jury.  But  there  are  other  considerations  which  make  it  neces- 
sary to  decide  this  question.  The  laws  of  New  York  make  void  the  instru- 
ment when  tainted  with  usury ;  and  if  this  bill  is  to  be  governed  by  the  laws 
of  New  York,  and  if  the  jury  should  find  that  it  was  given  upon  a  usurious 
consideration,  the  plaintiff  would  not  be  entitled  to  recover,  unless  he  was  a 
bon&  fide  holder,  without  notice,  and  had  given  for  it  a  valuable  consideration : 


L 
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§  293  b.  Indeed  in  all  cases  of  this  sort  we  are  to  look  to 
the  real  intentions  of  the  parties,  and  their  acts  as  expres- 
sive of  them.  Thus,  where  a  citizen  of  New  York  applied 
in  England  to  a  British  subject  for  a  loan  of  money,  upon 
the  security  of  a  bond  and  mortgage  upon  land  in  New 
York,  at  the  legal  rate  of  interest  (seven  per  cent.)  of  that 


wbile  by  the  laws  of  Alabama  he  would  be  entitled  to  recover  the  prindpal 
amoant  of  the  debt,  without  any  interest.  The  general  principle^  in  relation 
to  contracts  made  in  one  place  to  be  executed  in  another,  is  well  settled. 
They  are  to  be  gOTcmed  by  the  law  of  the  place  of  performance— 4Uid  if  the 
interest  allowed  by  the  laws  of  the  place  of  performance  is  higher  than  that 
permitted  at  the  place  of  the  contract,  the  parties  may  stipulate  for  the  higher 
interest,  without  incurring  the  penalties  of  usury.  And  in  the  case  before  us, 
if  the  defendants  had  given  their  note  to  H.  M.Andrews  and  Co.,  for  the  debt 
then  due  to  them,  payable  at  Mobile  in  sixty  days,  with  eight  per  cent  inter- 
est, such  a  contract  would  undoubtedly  have  been  valid,  and  would  have  been 
no  violation  of  the  laws  of  New  York,  although  the  lawful  interest  in  that 
State  is  only  seven  per  cent.  And  if  in  the  account  adjusted  at  the  Ume  this 
bill  of  exchange  was  given,  it  had  appeared  that  Alabama  interest  of  eight  per 
cent,  was  taken  for  the  forbearance  of  sixty  days  given  by  the  contract»  and 
the  transaction  was  in  other  respects  free  from  usury,  such  a  reservation  of 
interest  would  have  been  valid  and  obligatory  upon  the  defendants,  and  would 
have  been  no  violation  of  the  laws  of  New  York.  But  that  is  not  the  ques- 
tion which  we  are  now  called  on  to  decide.  The  defendants  allege  that  the 
contract  was  not  made  with  reference  to  the  laws  of  either  state,  and  was  not 
intended  to  conform  to  either.  That  a  rate  of  interest  forbidden  by  the  laws 
of  New  York  where  the  contract  was  made,  was  reserved  on  the  debt  actually 
due;  and  that  it  was  concealed  under  the  name  of  exchange,  in  order  to  evade 
the  law.  Now,  if  this  defence  is  true,  and  shall  be  so  found  by  the  jury,  the 
question  is  not  which  law  is  to  govern  in  executing  the  contract,  but  which  is 
to  decide  the  fate  of  a  security  taken  upon  a  usurious  agreement,  which 
neither  will  execute?  Unquestionably  it  must  be  the  law  of  the  Sute  where 
the  agreement  was  made,  and  the  instrument  taken  to  secure  its  performance. 
A  contract  of  this  kind  cannot  stand  on  the  same  principles  with  a  bonft  fide 
agreement  made  in  one  place  to  be  executed  in  another.  In  the  last-men- 
tioned cases  the  agreements  were  permitted  by  the  lex  lod  contractus;  and 
will  even  be  enforced  there  if  the  party  is  found  within  its  jurisdiction.  Bnt 
the  same  rule  cannot  be  applied  to  contracts  forbidden  by  its  laws,  and  de- 
signed to  evade  them.  In  such  cases  the  legal  consequences  of  such  an 
agreement  must  be  decided  by  the  law  of  the  place  where  the  contract  was 
made.  If  void  there,  it  is  void  everywhere."  See  Chapman  9.  Robertson, 
6  Paige,  R.  627,  680,  631. 

D  D 
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State;  and  it  was  agreed  that  the  borrower  should,  upon 
his  return  to  New  York,  execute  the  bond  and  mortgage, 
and  duly  record  the  same ;  and  upon  the  bond  and  mort- 
gage being  received  in  England,  the  lender  agreed  to  deposit 
the  money  loaned  at  the  bankers  of  the  borrower  in  London 
for  his  use ;  and  the  bond  and  mortgage  were  executed  and 
received,  and  the  money  paid  accordingly  to  the  bankers ; 
the  question  arose,  whether  the  transaction  was  usurious  or 
not ;  and  that  depended  upon  the  law  of  the  place  by  which 
it  was  to  be  governed,  whether  by  the  law  of  England  (where 
interest  is  only  five  per  cent.)  or  by  the  law  of  New  York. 
It  was  held  by  the  Court,  that  the  contract  was  to  be  con- 
strued according  to  the  laws  of  New  York,  and  therefore, 
that  a  bill  to  foreclose  the  mortgage,  filed  in  New  York, 
was  maintainable;  and  that  the  law  of  usury  of  England 
was  no  defence  to  the  suit.  On  that  occasion  the  learned 
Chancellor  said,  that  as  no  place  of  payment  was  mentioned 
in  the  bond  or  mortgage,  the  legal  construction  of  the  con- 
tract was,  that  the  money  was  to  be  paid  where  the  obligee 
resided,  or  wherever  he  might  be  found ;  that  the  residence 
of  the  obligee  being  in  England  at  the  time  of  the  execution 
of  the  bond,  that  must  be  considered  the  place  of  pajonent, 
for  the  purpose  of  determining  the  question,  where  that  part 
of  the  contract  was  to  be  performed ;  and  that  the  execution 
of  the  bond  in  New  York  did  not  make  it  a  personal  con- 
tract there,  because  it  was  inoperative  until  received  there, 
and  the  money  deposited  with  the  bankers  for  the  borrower. 
And  he  concluded  by  saying ;  ''  Upon  a  full  examination  of 
all  the  cases  to  be  found  upon  the  subject,  either  in  this 
country  or  in  England,  none  of  which,  however,  appear  to 
have  decided  the  precise  question  which  arises  in  this  cause, 
I. have  arrived  at  the  conclusion,  that  this  mortgage,  exe- 
cuted here,  and  upon  property  in  this  State,  being  valid  by 
the  kx  situs,  which  is  also  the  law  of  the  domicil  of  the 
mortgagor,  it  is  the  duty  of  this  Court  to  give  full  effect  to 
the  security,  without  reference  to  the  usury  laws  of  England, 
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ivliich  neither  party  intended  to  evade  or  violate  by  the  ex- 
ecution of  a  mortgage  upon  the  lands  here  K'' 
.  §  293  c.  Whatever  objections  may  be  made  to  the  rea* 
soning  of  the  learned  Chancellor^  and  it  is  certainly  open  to 
some  observation,  the  decision  itself  seems  well  supported 
in  point  of  principle ;  for  the  parties  intended  that  the  whole 
transaction  should  be  in  fact,  as  it  was  in  form,  a  New  York 
contract,  governed  by  the  laws  thereof,  and  the  repayment 
of  the  debt  was  there  to  be  made.  It  is  easily  reconcilable 
with  other  laws  and  principles,  if  viewed  in  this  light ;  if 
viewed  as  the  Chancellor  interpreted  the  case,  it  is  perhaps 
irreconcilable  with  other  cases,  and  with  general  principles'. 


1  Chapman  v.  Robertson,  6  Paige,  R.  627»  650 — 633. 

*  Ibid.  It  appears  to  me,  that  the  case  was  correctly  decided;  bat,  with 
the  greatest  deference  for  the  learned  Chancellor,  upon  principles  and  ex- 
positions, to  which  I  cannot  assent,  and  which  appear  to  me  inconsutent 
with  the  general  reasoning  of  the  authorities.  It  appears  to  me,  that 
there  being  no  place  of  payment  designated  in  the  bond  and  mortgage, 
which  was  executed  at  New  York  where  the  borrower  was  domidled,—* 
that  although  it  was  not  operative  until  received  by  the  lender;  yet  when 
received  and  adopted  by  him,  the  transaction  related  back  to  its  origin, 
and  it  was  valid,  not  as  a  bond  and  mortgage  executed  in  England  for  the 
payment  of  money  there,  but  as  a  bond  and  mortgage  for  the  payment  of  the 
money  in  New  York,  as  having  originated  there,  and  having  its  whole  validity 
and  operation  from  the  law  of  New  York.  If  an  order  for  goods  were  sent 
from  New  York  to  England,  and  the  order  were  complied  with,  and  the  goods 
received  in  New  York,  after  the  receipt  of  the  goods  the  debt  would  be 
treated  as  an  English  debt;  since  the  contract  of  purchase  would  there  be 
deemed  to  be  negotiated  and  perfected.  Ante.  §  285,  286.  In  truth,  where 
no  place  of  payment  is  mentioned,  the  law  of  the  place  where  the  contract  is 
made  fixes  it  in  that  place  wherever  the  parties  may  be  domiciled.  The  bond 
and  mortgage  took  effect  as  contracts  of  the  borrower  executed  at  New  York. 
If  a  negotiable  note  is  made  in  one  state,  and  is  negotiated  to  an  indorsee  in 
another  state,  the  contract  with  the  indorsee  by  the  maker  takes  effect  at  a 
promise  in  the  state  where  the  note  was  made,  and  not  where  it  was  indorsed. 
The  payment  of  the  money  to  the  bankers  of  the  borrower  in  London  waa 
merely  for  his  accommodation,  and  it  by  no  means  made  the  money  repayable 
there.  The  case  of  Stapleton  v.  Conway,  3  Atk.  R.  727;  S.  C.  1  Yes.  427» 
is,  as  far  as  it  goes,  in  opposition  to  the  decision  in  6  Paige,  R.  627.  It  ia 
not,  however,  my  design  in  this  place  to  enter  upon  the  reasons  of  my  dissent 
from  the  doctrines  stated  by  the  learned  Chancellor  in  6  Paige,  R.627*   The 
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§  293  d.  John  Voet^  in  his  Commentaries  on  the  Pandects^ 
holds  this  very  doctrine,  which  appears  to  me  to  be  entirely 
in  harmony  with  the  received  principles  of  international  law. 
He  considers,  that  the  interest  must  be  according  to  the  law 
of  the  place  where  the  contract  is  to  be  performed,  whether 
that  place  be  where  the  contract  is  made,  or  it  be  another 
place.  If  the  interest  is  in  either  case  stipulated  for  be- 
yond that  rate,  he  deems  it  usurious.  Si  alio  in  loco  gra- 
viorum  usuramm  stipulatio  permissa,  in  alio  vetita  sit,  lex 
loci  in  quo  contractus  celebratus  est,  spectanda  videtur  in 
quwstione,  an  moderatoe,  an  vero  modum  excedentes,  usuroe 
per  conventionem  constitutes  sint.  Dummodo  meminerimus, 
ilium  proprie  locum  contractus  in  jure  non  intelligi,  in  quo 
negotium  gestum  est,  sed  in  quo  pecuniam  ut  solveret,  se  quis 
obUgavit.  Modo  etiam  bondjide  omnia  gesta  fuerint,  nee  con- 
sulto  talis  ad  mutuum  contrahendum  loctis  electus  sit,  in  quo 
graviores  usuroe,  quam  in  loco,  in  quo  alias  contrahendum 
fuisset,  probatce  inveniuntur.  Etiamsi  de  coetero  hypotheca, 
in  sortis  et  usurarum  securitatem  obligata,  in  alio  loco  sita 
sit,  ubi  soke  leviores  usurce  permissce  ;  cum  cequius  sit,  con- 
iractum  accessorium  regi  ex  loco  principalis  negotii  gesti, 
quam  ex  opposito  contractum  principalem  regi  lege  loci,  in 
quo  accessorius  contractus  celebratus  est^. 

§  293  e.  Burgundus  adopts  the  same  doctrine,  and  says  : 
Lidta  verb  sit,  an  ilUcita,  stipulatio,  dformd  quoque  videtur 
prqfidsi,  et  ideo  ejusdem  legibus  cUrigitur,  quibus  ipsa  forma, 
et  ad  locum  contractus  collimare,  oportet.  Quare  et  usura^ 
rum  modus  is  constituendus  est,  qui  in  regione  in  qua  est  con- 
tractum legitime  celebratur.  Et  cum  reditus  duodenarius,  in 
GaUid  stipulatus,  in  controversiam  incidisset,  patrocinante  me 
judicatum  est,  in  curia  Flandrioe  valere  pactum :  nee  obesse, 
quod  in  Flandria,  ubi  reditus  constitutus,  sive  hypothecoe  im- 
^— ^— ^— ^— — — ^^-^^^^^— ^— — ^■— ^— ^p^— ^— p— — ^1^— ^»^— ^— — — ^^-^— ^^'■^— ■~^~^— — '  ' 

principles  stated  iron  §  280 — 321,  safficiently  explain  some  of  the  grounds 
upon  which  that  dissent  may  he  maintained.  See  also  2  Kent,  Comm.  Lect. 
89,  pp.  460,  461,  3rd  edit.,  and  Andrews  v.  Pond,  13  Peters,  R.  65;  Ante, 
§  291 ;  Post,  $  304. 

1  J.  Voet,  Ad.  Pand.  lib.  22,  tit.  1,  §  6,  p.  938;  Post,  §  304. 
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posUus  proponeretur,  umras  semisse  grcwiares  stipukm  nan 
Uceat;  quia  ratio  hypothecca  non  hahetur,  qwB  hoc  in  re  nihil 
cortferens  ad  mbstantiam  obUgatioms,  tantum  extrinsecus  ac* 
cedit  legitimce  stipulationi.  Sed  hoc  intelUge  de  U9uris  in 
stipulationem  deductis,  non  autem  de  iis,  quce  ex  mora  deben^ 
tur,  in  qmbus  ad  locum  solutionis  (ut  doceUmus  posted)  re- 
spicere  oportet  ^ 

§  294.  In  cases  of  express  contracts  for  interest,  foreign 
jurists  generally  hold  the  same  doctrine.  Dumoulin,  and 
after  him  BouUenois,  says :  In  concementibus  contractum,  et 
emergentibus  tempore  contractus  spectatur  locus,  in  quo  con- 
trahiturK  And  hence  the  latter  deduces  the  general  con« 
elusion,  that  the  validity  of  contracts  for  rates  of  interest 
depends  upon  the  laws  of  the  place  where  the  contract  ii 
made  and  payable,  whether  it  be  in  the  domicil  of  the 
debtor,  or  in  that  of  the  creditor,  or  in  that  where  the  pro* 
perty  hypothecated  is  situated,  or  elsewhere'.  He  holds 
this  also  to  be  a  just  inference  from  the  language  of  the 
Digest :  Cumjndicio  bonwjidei  disceptatur,  arUtrio  judids 
usurarum  modus  ex  more  regionis,  ubi  contractum  est  cwir 
stituitur*;  and  that  it  applies  where  the  parties  have  de* 
signedly  contracted  in  the  one  place  rather  than  in  the 
other\  But,  where  there  is  no  express  contract,  and  inter- 
est is  to  be  implied,  foreign  jurists  are  not  so  well  agreed^ 
Some  contend,  that,  if  the  contract  is  between  foreigners, 
the  law  of  interest  of  the  domicil  of  the  creditor  ought  to 
prevail ;  and  others,  that  that  of  the  domicil  of  the  debtor 
ought  to  prevail  \ 

1  Burgundus,  Tract.  4,  §  10,  pp.  108,  109;  Post,  $  302. 

^  Molin,  Opera,  Comm.  ad  Consuet.  Paris,  tit.  1,  §  12,  gloss.  7$  n.  57* 
torn.  1,  p.  224;  2  Boullenois,  Observ.  46,  p.  472;  Henry  on  Foreign  Lawy 
p.  53 ;  Boullenois,  Quest,  de  la  Contr.  des  Lois,  pp.  330—388 ;  Antei  } 
82  a. 

3  2  Boullenois,  Observ.  46,  p.  472. 

*  Dig.  lib.  22,  tit.  1,1.  1. 

6  2  Boullenois,  Observ.  46,  p.  472. 

6  Id.  477—479,  496. 

7  Ibid.;  Boubier,  Cout.  de.  Bourg.  cb.  21,  §  194 — 199;  Livermore, 
Dissert.  §  42,  pp.  46,  47. 
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§  295  BouUenois  is  of  opinion,  that,  where  there  is  no 
express  contract,  the  interest  for  which  a  delinquent  debtor 
is  tacitly  liable  on  account  of  his  neglect  to  pay  the  debt,  is 
the  interest  allowed  by  the  law  of  the  place  where  the  debt 
is  payable  ;  because  it  is  there  that  the  interest  has  its  ori- 
gin ^  And,  in  this,  he  follows  the  doctrine  of  Everhardus, 
who  says :  Quia,  ubi  certus  loctis  solutionis  factendoe  destinor 
tus  est,  tunc  non  facta  solutione  in  termino  et  loco  pr(Bfixo, 
mora  dicitur  contrahi  in  loco  destinatoe  solutionis,  non  in  loco 
celebrati  contractus^.  Strykius  holds  the  same  opinion: 
Si  lis  oritur  ex  post  facto  propter  negUgentiam  et  moram, 
consideratur  locus,  ubi  mora  contracta  est^.  BouUenois  puts 
a  distinction  which  also  deserves  notice,  between  cases  where 
the  debt  for  money  loaned  is  payable  at  a  fixed  day,  and 
where  no  day  is  fixed  for  payment,  but  it  is  at  the  pleasure 
of  the  creditor  when  it  shall  be  paid,  and  no  place  of  pay- 
ment is  mentioned  ^.  In  the  former  case  he  holds,  that  the 
debtor  is  bound,  in  order  to  avoid  default,  to  seek  the  cre- 
ditor and  pay  him ;  and  therefore  the  neglect  to  make  pay- 
ment arises  in  the  domicil  of  the  creditor,  and  interest  ought 
to  be  allowed  according  to  the  law  of  that  placed  In  the 
latter  case,  the  creditor  is  to  demand  payment  of  the  debtor ; 
and  the  neglect  of  payment  is  in  the  domicil  of  the  debtor, 
and  therefore  interest  ought  to  be  allowed  according  to  the 
law  of  his  domiciP.  And  if  between  the  time  of  contract- 
ing the  debt,  and  the  demand  of  the  creditor,  the  debtor  has 
changed  his  domicil,  BouUenois  is  of  opinion,  that,  if  the 
demand  is  in  the  new  domicil,  interest  for  neglect  of  pay- 
ment should  be  according  to  the  law  of  the  latter ;  espe- 
cially if  the  change  of  domicil  is  known  to  the  creditor  \  And 


1  2  Boullenois,  Observ.  46,  p.  477* 

2  Eyerhard.  Consil.  78,  n.  10,  p.  205. 

3  2  BouUenois,  Obsery.  46,  p.  477:  Henry  on  Foreign  Law,  p.  53. — 
For  the  citation  from  Strykius  I  have  been  obliged  to  rely  on  BouUenois; 
as  I  have  not  been  able,  after  considerable  research  in  the  voluminous  works 
of  Strykius,  to  find  the  particular  passage. 

*  2  BouUenois,  Observ.  46,  pp.  477,  478. 
s  Ibid.  6  Ibid.  7  Ibid. 
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he  applies  the  same  rule  to  a  case  where,  by  the  law  of  the 
old  domicile  a  simple  demand  only  is  required,  and,  by  the 
law  of  the  new  domicile  a  demand  by  judicial  process  is  ne- 
cessary \  The  distinction  does  not  appear  to  have  any  foun- 
dation in  our  jurisprudence ;  for,  whether  the  debt  be  pay- 
able at  a  fixed  day,  or  upon  a  demand  of  the  creditor,  if  no 
place  of  payment  is  prescribed,  the  contract  takes  effect  as 
a  contract  of  the  place  where  it  is  made ;  and  being  payable 
generally,  it  is  payable  everywhere;  and  after  a  demand 
and  refusal  of  payment,  interest  will  be  allowed  according 
to  the  law  of  the  place  of  the  contract  ^ 

§  296.  It  may,  therefore,  be  laid  down  as  a  general  rule, 
that,  by  the  common  law,  the  lex  loci  contractus  will  in  all 
cases  govern  as  to  the  rule  of  interest,  following  but  the 
doctrine  of  the  civil  law  already  cited :  Cum  judicio  hotue 
fidei  disceptatur,  arbitrio  judids  usurarum  modus,  ex  more 
regionis,  ubi  contractum,  constituitur  ;  ita  tamen  ut  legi  nan 
offendat^.  But  if  the  place  of  payment  or  of  performance 
is  different  from  that  of  the  contract,  then  the  interest  may 
be  validly  contracted  for  at  any  rate  not  exceeding  that 
which  is  allowed  in  the  place  of  payment  or  performance. 
Aiid  in  the  absence  of  any  express  contract  as  to  interest,* 
the  law  of  the  same  place  will  silently  furnish  the  rule,  where 
interest  is  to  be  implied  or  allowed  for  delay  {ex  mora)  of 
payment  or  performance*. 

§  297.  But,  clear  as  the  general  rule  as  to  interest  is, 

1  2  Boullenois,  Observ.  46,  pp.  477—479. 

2  Ante,  §  272,  278  a;  Post,  §  317,  329. 

3  Dig.  lib.  22,  tit.  1,  1.  1 ;  Id.  1.  37  ;  Ante,  §  294;  1  Eq.  Abr.  Interest, 
£.;  Champant  r.  Ranelagh,  Prec.  Ch.  128;  De  Sobry  r.  De  Laistre,  2 
Harr.  &  John.  R.  193,  228.  See  1  Burge,  Comment,  on  Col.  and  For, 
Law,  Pt.  1,  ch.  1,  pp.  29,  30. 

^  Ante,  §  291  ;  2  Kent,  Comm.  Lect.  32,  pp.  460,  461,  3rd  edit.; 
Robinson  v,  Blaud,  2  Burr.  R.  1077 ;  Ekins  v.  East  India  Company,  1 
P.  W.  396;  Royce  t?.  Edwards,  4  Peters,  R.  HI:  2  Fonbl.  Eq.  B.  5, 
ch.  1,  §  6;  Fanning  v.  Conseequa,  17  John.  R.  511;  De  Sobry  r.  De 
Laistre,  2  Harr.  &  John.  R.  193,  228;  Smith  v.  Mead,  3  Connect.  R.  258; 
Wintbrop  v.  Carlton,  12  Mass.  R.  4;  Foden  r.  Sharp,  4  John*  R«  183; 
Henry  on  Foreign  Law,  p.  53. 
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there  are  cases  in  which  its  application  has  been  found  not 
without  embarrassments.  Thus,  where  a  consignor  in  China 
consigned  goods  for  sale  in  New  York,  and  delivered  them 
to  the  agent  of  the  consignee  in  China,  and  the  proceeds 
were  to  be  remitted  to  the  consignor  in  China,  and  there 
was  a  failure  to  remit,  the  question  arose  whether  interest 
was  to  be  computed  according  to  the  rate  in  China,  or  the 
rate  in  New  York.  Mr.  Chancellor  Kent  held,  that  it 
should  be  according  to  the  rate  in  China.  But  the  Appel- 
late Court  reversed  his  decree,  and  decided  in  favour  of  the 
rate  in  New  York.  Each  Court  admitted  the  general  rule, 
that  the  interest  should  be  according  to  the  law  of  the  place 
of  performance,  where  no  express  interest  is  stipulated.  But 
the  Court  of  Chancery  thought  that  the  delivery  of  the  goods 
being  in  China,  and  the  remittance  being  to  be  made  there, 
the  contract  was  not  complete  until  the  remittance  arrived 
and  was  paid  there.  The  Appellate  Court  thought,  that 
the  delivery  of  the  goods  in  China,  to  be  sold  at  New  York, 
was  not  distinguishable  in  principle  from  a  delivery  at  New 
York ;  and  that  the  remittance  would  be  complete,  in  the 
sense  of  the  contract,  the  moment  the  money  was  put  on 
l)oard  the  proper  conveyance  in  New  York  for  China ;  and 
it  was  then  at  the  risk  of  the  consignor.  The  duty  of  re- 
mittance was  to  be  performed  in  New  York,  and  the  failure 
was  there ;  and  consequently  the  rate  of  interest  of  New 
York  only  was  due*. 

§  298.  Another  case  has  arisen  of  a  very  different  charac- 
ter. The  circumstances  of  the  case  were  somewhat  com- 
plicated ;  but  the  only  point  for  consideration  there  arose 
upon  a  note,  of  which  the  defendants  were  the  indorsers,  and 
with  the  amount  thereof  they  had  debited  themselves  in  an 
account  with  the  plaintiff;  and  which  they  sought  now  to 
avoid  upon  the  ground  of  usury.     The  note  was  given  in 


^  Conseeqna  v.  Fanning,  3  John.  Ch.  R.  587»  610 ;  S.  C.  17  John.  R. 
611,  520,  521.  See  Grant  v.  Healey,  2  Cband.  Law  Reporter,  113  ;  Ante, 
i  284  a. 
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New  Orleans,  payable  in.  New  York,  for  a  large  sum  of 
money,  bearing  an  interest  of  ten  per  cent.,  being  the  1^^ 
interest  of  Louisiana,  tbe  New  York  legal  interest  being 
seven  per  cent  only.  The  question  was,  whether  the  note 
was  tainted  with  usury,  and  therefore  void,  as  it  would  be  if 
made  in  New  York.  The  Supreme  Court  of  Louisiana  de- 
cided, that  it  was  not  usurious ;  and  that,  although  the  note 
was  made  payable  at  New  York,  yet  the  interest  might 
be  stipulated  for,  either  according  to  the  law  of  Louisiana, 
or  according  to  that  of  New  York.  The  Court  seem  to 
have  founded  their  judgment  upon  the  ground  that;  in  the 
sense  of  the  general  rule,  already  stated  \  there  are,  or  there 
may  be,  two  places  of  contract ;  that  in  which  the  contract 
is  actually  made,  and  that  in  which  it  is  to  be  paid  or  per- 
formed :  Locus,  uU  contractus  celebratus  est ;  locus,  ubi  des^ 
tinata  solutio  est ;  and,  therefore,  ihat  if  the  law  of  both 
places  is  not  violated  in  respect  to  the  rate  of  interest,  the 
contract  for  interest  will  be  valid'.  In  support  of  their  de- 
cision the  Court  mainly  relied  upon  the  doctrines  supposed 
to  be  maintained  by  certain  learned  jurists  of  continental 
Europe,  whose  language,  however,  does  not  appear  to  me 
to  justify  any  such  interpretation,  when  properly  considered, 
and  is  perfectly  compatible  with  the  ordinary  rule,  that  the 
interest  must  be,  or  ought  to  be,  according  to  the  law  of  the 
place  where  the  contract  is  to  be  performed  and  the  money 
is  to  be  paid.  It  may  not  be  without  use  to  review  some  of 
the  more  important  authorities  thus  cited,  although  it  must 
necessarily  involve  the  repetition  of  «ome  which  have  been 
already  cited. 

§  299.  There  is  no  doubt  that  the  phrase  lex  loci  con- 
tractus may  have  a  double  meaning  or  aspect ;  and  tji^t:  it 
may  indifferently  indicate  the  place  where  the  contract  ^is 

1  Ante«  §  280. 

2  Depau  V.  Humphreys,  20  Martin,  R.  1. — Mr.  Chancellor  Walworth,  in 
Chapman  v.  Robertson,  6  Paige,  R.  627>  634,  has  expressed  his  entire  con- 
currence in  the  decision  in  20  Martin,  R.  1.  Bat  see  Van  Sohatt^  v.  Ed- 
wards,  2  John.  Ch.  Cas.  355. 
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actually  made^  or  that  where  it  is  virtually  made^  according 
to  the  intent  of  the  parties ;  that  is,  the  place  of  payment 
or  performance  \  We  have  seen  that  the  rule  of  the  civil 
law  clearly  indicates  this.  Contractum  atUem  non  utique  eo 
loco  intelligitur,  quo  negotium  gestum  sit ;  sed  quo  solvenda 
est  pecuma  '•  Many  distinguished  Jurists  refer  to  this  dis- 
tinction. Huberus,  in  the  passage  already  cited,  says :  Ve^ 
rum  tamen  non  ita  pracise  respidendus  est  locus  in  quo  con^ 
tractus  est  initus,  ut  si  paries  alium  in  contrahendo  locum 
respexerint,  ille  non potius  sit  considerandus^.  Everhardus 
(as  we  have  seen)  says :  Ubi  certus  locus  solutioni  faciendis 
destinatus  est,  tunc  non  facta  solutione  in  termino  et  loco 
prtefixo  mora  dicitur  contrahi  in  loco  destinatce  solationis,  et 
non  in  loco  celebrati  contractus.  Nimirum,  ergo,  si  inspicia* 
tpr  valor  ret  debita  secundum  locum,  ubi  destinata  est  solutio. 
Turn  etiam,  quia  locus  contractus,  conventio,  sive  obligatio, 
perfidtur,  seu  verba  prqferuntur.  Secundb,  ubi  solutio  seu 
deliberatio  destinatur  ^.  And  he  adds :  Quia  dico,  ut  supra 
dixi;  quod  locus  contractus  dicitur  duobus  modis;  primb,  ubi 
contractus  celebratus  est;  secundb,  ubi  solutio  destinata  est^. 
And  agfun :  Duplex  est  locus  contractus,  ut  supra  dixi,  quo 
casu  in  tantum  censetur  contractus  celebratus  in  loco  desti- 
natce solutionis,  quod  nullo  modo  censetur  celebratus  in  loco, 
ubi  verba  fuerunt  prolata,  quoad  ea,  qtue  veniunt  post  conr 
tractum  in  esse  productum^.  Paul  Voet  places  it  in  a  strong 
light :  Ne  tamen  hie  oriatur  confusio,  locum  contractus  dip- 
plicem  facio  ;  alium,  ubi  fit,  de  quo  jam  dictum ;  aUum,  in 
quem  destinata  solutio.  Illud  locum  verum,  hunc  fictum  ap- 
pellat  Salicetus  \     Uterque  tamen  recte  locus  dicitur  contrac-- 


1  2  Boallenois,  Observ.  46^  p.  446 ;  Ante,  §  235. 
3  Dig.  lib.  42,  tit.  5,  1.  3 ;  Pothier,  Pand.  lib.  42,  tit.  5,  n.  24 ;  Ante, 
§  280. 
3  Ante,  §  239,  281  ;  Haber.  lib.  1,  tit.  3,  §  10. 
*  Everhard.  Consil,  78,  nn,  10,  11,  p,  205;  Ante,  §  295. 

^  Everhard.  Consil.  78,  n.  18. 

6Id.  n.  17;  Id.  n.  20. 

7  Lib.  1,  Cod.  tit.  1.  Summ.  Trinit.  n.  4. 
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t4$,  etiam  secundum  leges  civUes,  Ucet  postremus  aUqmdJie^ 
Uofds  contineat  ^ 

§  299  0.  But  for  what  purpose  do  these  fordgn  jurists 
refier  to  the  distinction  ?  Is  it^  that  the  validity  of  the  same 
contract  is  to  be  at  the  same  time  ascertained  in  part  by  the 
law  of  one  country^  and  in  part  by  that  of  another  ?  By 
no  means.  They  nowhere  assert^  that  the  validity  of  the 
contract  is  not  to  be  judged  of  throughout  by  one  and 
the  same  law ;  that  is^  by  the  law  of  the  place  where  it  is 
made,  or  by  the  law  of  the  place  where  it  is  to  be  per* 
formed,  according  as,  in  a  just  sense,  with  reference  to  the 
nature  and  objects  of  the  particular  contract,  the  one  or 
the  other  is  properly  to  be  deemed  the  place  of  the  contract* 
They  nowhere  assert,  that  one  and  the  same  rule  is  not  to 
apply  throughout,  to  all  the  stipulations  in  the  contract. 
That  the  contract  is  good,  notwithstanding  it  does  not  con* 
form  either  to  the  law  of  the  place  where  it  is  made,  or  to 
that  where  it  is  to  be  performed.  That  the  contract  is  to 
be  treated,  not  as  a  whole,  but  is  to  be  distributed  into 
parts ;  so  that,  if  in  some  of  the  stipulations  it  violates  the 
law  of  each  place,  it  shall  still  be  good  throughout,  if  it 
does  not  violate  in  the  whole  the  law  of  both  places.  In 
many  of  the  passages  cited  in  support  of  the  supposed 
mixed  character,  and  mixed  interpretation,  and  mixed 
operation  of  the  contract,  these  learned  jurists  were  con- 
sidering questions  of  a  very  different  nature.  Some  of 
them  were  considering  the  question  as  to  the  rule,  which 
is  to  govern  generally  in  regard  to  the  formalities,  so- 
lemnities, and  modes  of  execution  of  contracts,  where  the 
place  of  execution  is  the  same  place  where  it  was  made ; 
others  again  were  considering  the  rule,  as  to  the  interpret- 
ation and  extent  of  the  obligation  of  contracts  generally, 
under  the  like  circumstances  ;  and  others  again  were  con- 


1  Voet,  De  Statut.  §  9,  c.  2,  §  11,  p.  270,  (edit.  1715);  Id.  p.  326, 
(edit.  1661).  See  also  2  Boullenois,  Obsenr.  46,  p.  488 ;  Bonllenoii, 
Quest.  8ur  Contr.  des  Lois,  pp.  330 — 338. 
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sidering  the  rule,  where  the  contract  is  made  in  one  place 
and  is  to  be  executed  in  another.  We  are,  therefore,  to 
understand  their  language  according  to  the  particular 
occasion,  and  the  particular  circumstances  to  which  it  is 
applied. 

§  300.  Let  us  examine  then  the  particular  language 
which  is  used  by  these  jurists  in  the  passages  cited.  Thus 
Alexander  is  said  to  use  the  following  passage': — In  scrips 
tura  instrumenti,  in  ceremoniis,  et  solemnitatibus,  et  general- 
iter  in  omnibus  quce  ad  formam  et  perfectionem  contractus 
pertinent,  spectanda  est  consuetudo  regionis,  ubijit  negotium. 
Debet  enim  servari  statutum  loci  contractus,  quoad  iuec  quas 
oriuntur  secundum  naturam  ipsius  contractus.  This  lan- 
guage expresses  only  a  general  truth,  and  we  have  no  means 
of  knowing  that  the  author  intended  to  speak  here  of  any- 
thing further  than  the  general  rule,  applicable  to  all  con- 
tracts made  and  to  be  performed  in  the  same  place  '• 

§  300  a.  Burgundus  says :  Et  quidem  in  scriptura  in-- 
strumenti,  in  solemnitatibus,  et  ceremoniis,  et  generaliter  in 
omnibus  quce  ad  formam  ejusque  perfectionem  pertinent, 
spectanda  est  consuetudo  regionis,  ubi  fit  negotiatio.  Ra^ 
tionem  assignant  Doctores  quod  consuetudo  influat  in  con- 
tractus,  et  convenientes  ad  eum  respicere,  ac  voluntatem  suam 
accommodare  videantur.  Et  recte  ^  Now  we  know  upon 
what  occasion  this  language  was  used.  Burgundus  was 
here  considering  the  question  solely  with  reference  to  the 
point  when  a  contract  is  to  be  deemed  lawful  or  not ;  or, 

1  I  cite  tbe  passage  from  Alexander,  as  I  find  it  in  20  Martin,  R.  22,  23> 
not  having  been  able  to  obtain  tbe  works  of  Alexander.  Bnt  I  have  some 
doubt,  whether  tbe  first  part  of  the  passage  is  not  copied  by  mistake  from 
Burgundus,  who  uses  almost  the  idenlical  language.  Burgundus,  Tract.  4, 
n.  7,  p.  104;  Post,  §  300  a. 

^  From  other  passages  cited  by  Everhardus  from  Alexander,  and  Bartolus, 
and  Baldus,  it  seems  clear  that  they  all  consider  the  locus  solutionis  to  be  the 
proper  locus  contractus,  except  so  far  as  regards  the  solemnities  and  creation 
of  the  contract.  (Solemnitatem  et  subsistentiam  contractus).  See  Ever- 
hard.  Consil.  78,  n.  20,  p.  207  ;  Id.  n.  24,  p.  208. 

'  Burgundus,  Tract.  4,  n.  7,  p.  104. 
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in  other  words^  by  what  law  its  validity  is  to  be  goveraed. 
lUiata  stipukUio  est  (says  he)  qwe  legibus  est  interdictaf 
utputa,  si  debitum  modum  usararum  excedat.  Nunc  ergo  cat^ 
siderandum,  cujus  tod  ratio  haberi  debeat  ^  He  does  not 
even  allude  to  a  case  where  the  contract  is  made  in  one 
place^  and  is  to  be  performed  in  another  place.  He  adds : 
Igitur,  ut  paucis  absoham,  quoties  de  vinculo  obiigationis, 
vel  de  ejus  interpretatione  qtutritur,  veluti,  quos  et  in  quan-^ 
turn  obUget,  quid  sententi^e,  stipulationis  inessce,  quid  abesse 
credi  oporteat;  item  in  omnibus  actionUms,  et  ambiguitatibus, 
qu€B  inde  oriuntur,  primum  quidem  id  sequemur,  quod  inter 
partes  actum  erit,  out  si  non  apparet,  quid  actum  est,  erit 
consequens,  ut  id  sequamur,  quod  in  regione,  in  qud  actum 
est,  frequentatur  ^  And  he  concludes  by  saying  :  Doctores 
toties  ingerunt  ea,  quoe  respiciunt  solemnitatem  actus,  vel  quce 
tempore  contractus  ex  natura  ipsius  adhibentur,  oriunturque^ 
ex  more  regioms,  ubi  contractum  est,  legem  accipere.  Ea 
vero,  quas  ad  complementum  vel  executionem  contractus  spec^ 
tant,  vel  absoluto  eo  superveniunt,  solere  a  statuto  loci  dirigi, 
in  quo  peragenda  est  solutio '. 

§  300  b.  Everhardus  says :  Quod  quo  ad  perfectionem 
contractus  seu  ad  solemnitatem  ad  esse  seu  substantiam  ejus 
requisitam  semper  inspicitur  stalutum  seu  consuetude  loci  cele^ 
brati  contractus.  Et  est  ratio,  quia  ex  quo  agiiur  de  conn 
suetudine  contrahendi  non  mirum,  si  inspicialur  locus  initce 
conventionis,  ubi  contractus  accepit  perfectionem  *.  But  he 
immediately  adds :  Sed  ubi  agiiur  de  consuetudine  solvendi, 
ut  in  casu  presenii,  (that  is,  where  a  contract  made  in  one 
place  was  payable  in  another^)  vel  de  his,  quce  veniunt  im^ 
plenda  diu  post  contractum,  et  in  alio  loco  impletioni  desti- 
nato,  tunc  inspicitur  locus  destinatce  solutionis.     Now^this 


>  Id.  n.  6,  p.  104. 

^  Burgundus,  Tract.  4,  n.  7»  p.  105. 

3  Id.  n.  29,  p.  116.    See  also  Id.  n.  10,  p.  109 ;  ^te,  §  292  a,  293  e. 
^  Everhard.  Consil.  78,  n.  11,  p.  206;  Id.  n.  18,  p.  207;  Id.  d.  27# 
p.  209. 
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latter  passage  would  seem  as  strictly  to  apply  to  the  case  of 
payment  of  interest^  as  to  the  case  of  payment  of 'principal. 
If  the  parties  have  not  stipulated  for  a  particular  rate  of  in- 
terest, the  usage  of  the  place  of  payment  ought  constantly 
to  govern.  If  they  have  stipulated  for  a  particular  rate  of 
interest,  inconsistent  with  that  of  the  lex  loci  solutionis,  the 
question  will  still  remain,  whether  it  can  lawfully  he  done. 
Everhardus  has  not  here  discussed  it ;  far  less  has  he  de- 
cided it.  And  he  cites  Baldus  in  support  of  his  opinion,  as 
saying :  Quod  in  expeditivis  contractus  non  inspiciuntur  ordi-^ 
nativa  contractus,  sed  locus  solutionis^.  He  afterwards  adds, 
that  this  rule,  in  regard  to  the  forms  and  solemnities  re- 
quired in  order  to  create  and  perfect  any  contract,  equally 
applies  to  cases  where  the  performance  is  to  be  in  the  same 
place,  and  where  it  is  to  be  in  another  place.  Ubi  vero  in 
uno  loco  celebratus  est  contractus,  et  in  aUo  loco  destinata  est 
solutio,  tunc  quoad  ea,  quae  concemunt  solemnitatem  actus, 
item  ad  esse  et  perfectionem  contractus,  inspicitur  consuetudo 
lod  celebrati  contractus.  Vnde  si  ex  statuto  loci  contractus 
requiratur  certa  solemnitas  in  ipso  contractu,  S^c,  tale  stOn 
tutum  vel  consuetudo  debet  observari,  Ucet  in  loco  destinat^e 
solutionis  non  sit  simile  statutum^.  How  far  this  latter 
doctrine  is  correct  and  maintainable  as  a  general  rule,  we 
have  already  had  occasion  in  some  measure  to  consider  \  It 
is  not  material  to  the  present  discusssion,  which  turns  upon 
another  point,  that  is,  whether  the  validity  of  a  contract 
may  depend  partly  upon  the  law  of  one  place,  and  partly 
on  the  law  of  another  place,  some  of  its  stipulations  being 
contrary  to  the  law  of  each  place. 

§  300  c.  Christinaeus  expressly  professes  to  follow  the  doc- 
trine of  Everhardus  on  this  subject.  Consuetudo  loci  (says 
he)  ubi  contrahitur  spectanda  est,  scilicet  quoad  observantiam 
solemnitatvm  ipsius  actus.    Generalitur  enim  in  omnibus,  quce 


1  Everhard.  Consil.  78,  n.  11,  p.  206;    Id.  d.  17,  p.207  ;    Id.  n.  27, 
p.  209. 

3  Id.  n.  18,  p.  207.  3  Ante,  §  280. 
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adfcrmam  ef  usque  peffeetianem  pertmeiU,  9peet€mda  ett  m»- 
metudo  regionis  ubiJU  negotiatio,  quia  ctmsuetudo  h^bdt  m 
eoniraetus,  et  videiur  adeos  reMpicere,et  vobmtatem  9uam  H$ 
aeeommodare.  Idque  recte.  Conditio  quoque  loci  et  tem^ 
porie  peffeetianem  famuB  etiam  respicit,  et  idcirco  d  regiame 
contractus  vicissim  dirigunturK  He  adds :  Sed  quoad  efus 
executionem,  utpote  quoad  sobttionem  faciendam,  inspidenda 
venit  consuetudo  destinatm-  soJutiomsK  And  again :  Quoad 
eay  qua  celebrate  contractu  .vemunt  fadenda,  inspicitur  con^ 
suetudo  loci,  ubi  ea  debentjieri,  puta,  tradi,  sobnK 

§  300  d.  Gregorio  Lopez  states  only  the  general  doctrine. 
Quando  contractus  celebratur  in  una  loco,  puta  in  HispaU,  et 
destinata  sokUio  in  Corduba  ;  tunc  non  i$upiciiur  locus  con- 
traetus,  sed  locus  destinata:  solutionis ;  ut  habetur  in  ista 
Lege  ff.  L  contraxisse\  Dumoulin  (Molinseus)  says :  In 
concernentibus  contractum,  et  emergentibus  tempore  contract 
tus,  spectatur  locus,  in  quo  contrahitur,  et  in  concementUms 
meram  solemnitatem,  cujus  actus,  locus,  in  quo  ille  actus  cele- 
bratur*. In  another  place  he  says :  Aut  statutum  loquitur 
de  his,  qu€e  concemunt  nudam  ordinationem  et  solemmtatem 
actus  ;  et  semper  inspicitur  statutum  vel  consuetudo  lod,  ubi 
actus  celebratur,  sive  in  contractibus,  sive  in  Judiciis,  sive  in 
testamentis,  sive  in  instrumentis  aut  aliis  confidendis.  Aut 
statutum  loquitur  de  his,  qu€B  meritum  scilicet  causas,  vel  de- 
cisionem  concemunt ;  et  tunc,  aut  in  his,  ques  pendent  a  vo- 
luntate  partium,  vel  per  eas  immutari  possunt,  et  tunc  inspici- 
untur  circumstantice,  voluntatis,  quorum  una  est  statutum 
loci  in  quo  contrahitur ;  et  domicilii  contrahentium  antiqui 
vel  recentis,  et  similes  circumstantice^.    In  another  passage. 


1  Christin.  Decis.  283,  Vol.  1,  n.  1,  4,  5,  9,  10,  11,  p.  355. 

«  Id.  n.  8,  9,  p.  355. 

8Id.  n.  10,  11,  p.  355. 

*  20  Martin,  H.  9,  17;  Ante,  §  233;  Dig.  lib.  44,  tit.  7, 1.  21. 

^Dumoulin,  cited  in  20  Martin,  R.  24;  Molin.  Comm.  ad  Consuet. 
Paris,  tit.  1,  §  12,  gloss.  7,  n.  37,  torn.  1,  p.  224,  (edit.  1681);  2  BooUenoiSt 
Observ.  46,  p.  472. 

«  Molinaeus,  Comm.  in  Cod.  lib.  1,  tit.  1,  tom.  3,  p.  654,  (edit.  1681). 
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he  finds  fault  with  those  who  exclusively  look  to  the  place 
where  the  contract  is  made  in  all  cases.  Quia  putant  nu- 
diter  et  indistinct^,  quod  debeat  ibi  inspici  locus  et  consuetude, 
ubi  Jit  contractus,  et  sic  jus  in  loco  contractus^.  Quod  est 
falsum;  quinimojus  est  in  tacita  et  verisimiliter  mente  con- 
irahentium.  He  adds  :  Quia  quis  censetur  potius  contrahere 
in  loco,  in  quo  debet  solvere,  quam  in  loco,  ubifortuitb  trans- 
tens  contraxit^.  It  is  plain^  that  these  passages  do  not  jus- 
tify the  inference  sought  to  be  adduced  from  them.  They 
import  no  more^  than  that  the  law  which  is  to  govern  con- 
tracts is  not,  in  all  cases,  to  be  exclusively  the  law  of  the 
place  where  they  are  made. 

§  300  e.  Boullenois  is  also  relied  on  in  support  of  the 
doctrine.  In  one  of  the  passages  cited,  he  says  :  When  the 
question  is,  whether,  in  contracts  upon  any  subject,  the 
rights  which  spring  from  the  nature  and  time  of  the  con- 
tract, (natura  et  tempore  contractus),  are  lawfril  or  not,  it  is 
necessary  to  follow  the  law  of  the  place  where  the  contract 
is  made^  And  in  another  passage,  he  says :  When  the 
question  is,  to  determine  the  lawfulness  of  a  rate  of  rent  or 
annuity,  (taux  de  rentes),  and  in  the  place  where  the  contract 
is  made,  the  rate  is  different  from  that  which  is  to  be  paid, 
either  in  the  country  of  the  domicil  of  the  debtor,  or  in  that 
of  the  domicil  of  the  creditor,  or  finally,  in  the  place  where 
the  property  hypothecated  is  situated ;  the  rate  will  be 
adjudged  lawful,  if  it  conforms  to  the  law  of  the  place  where 
the  contract  is  made\  The  context  shews  that  Boullenois 
was  only  contemplating  the  case  where  the  contract  was 
made,  in  the  place  of  its  intended  performance.  For  he 
adds :  This  is  the  provision  of  the  law  of  the  Digest,  (De 
Usuris),  where  it  is  declared :  Cum  Judicio  bonce  fide  dis- 
ceptatur,  arbitrio  Judicis  usurarum  modus  ex  more  regionis 
ubi  contractum  est,  constituitur  ;  ita  tamen,  ut  legi  non  offen- 


1  Molinaeus,  Comm.  in  Cod.  lib.  1,  tit.  1,  torn.  3,  p.  554,  (edit.  1681). 

a  Ibid. 

3  2  Boullenois,  Obsery.  46,  p.  472,  *  Ibid. 
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ikit^ ;  and  I  believe  it  takes  place  whenever  the  parties  de-  * 
signedly  contract  in  one  place  rather  than  another'.  The 
true  meaning  of  Boullenois^in  this  citation^  may  be  gathered 
firom  his  own  interpretation  of  the  law  of  the  Digest  in 
another  page,  where  he  cites,  with  approbation,  the  opinion 
of  Gothofredus,  that  the  words  '^  Ubi  cotUraetum^  ought  to 
be  understood  to  mean  the  place  where  the  payment  ought 
to  be  made'.  Heee  verba,  "  Uln  catUraetum  eit^  sic  intelKge, 
M  actum  est,  ut  solveret\ 

§  301.  Bartolus  has  discussed  the  question  somewhat  at 
large,  how  £Eur  the  law  of  the  place  of  the  contract  is  ob- 
ligatory upon  foreigners,  and  what  e£Pects  the  laws  of  the 
place  Gi  the  contract  have  beyond  the  territory.  And,  first- 
Che  says)  let  us  suppose  a  contract  made  by  a  foreigner  in 
one  place,  and  afterwards  a  suit  is  litigated  thereon  in  an- 
other place,  that  of  the  origin  of  the  contracting  party ;  of 
which  place  ought  the  laws  to  be  observed  and  followed  in 
deciding  it  ?  He  says,  we  should  make  a  distinction.  Either 
we  speak  of  the  statute,  or  custom  which  respects  the  so* 
lemnities  of  the  contract,  or  of  the  process  and  proceedings 
in  the  suit,  or  of  those  things  which  appertain  to  the  juris- 
diction in  the  execution  of  the  contract.  In  the  first  case, 
we  are  to  look  to  the  law  of  the  place  of  the  contract;  in 
the  second  case^  (as  to  the  process  and  proceedings  in  the 
suit),  to  the  place  of  the  judgment  *.  Or  else,  we  speak  re 
specting  those  things  which  belong  to  the  decision  of  the 
cause ;  and  then  the  question  is  as  to  those  things  which 
arise  from  the  very  nature  of  the  contract  itself  in  its  orig^, 
or  as  to  those  things  which  arise  afterwards,  on  account  of 


^  Dig.  lib.  22,  tit.  1,  1.  1;  Pothier,  Pand.  lib.  22,  tit.  1,  n.  52;  Ante, 
§  296. 

^  2  BouUenois,  Observ.  46,  p.  472;  Id.  p.  446. 

3  Id.  p.  446. 

*  Gothofred.  n.  10,  Ad  Dig.  lib.  22,  tit.  1,1.  1. 

^  Everbardus  manifestly  understands  Bartolus  to  speak  with  reference  to 
contracts,'  where  payment  is  to  be  made  in  loco  celebrati  contractib.  Eyerhard. 
Consil.  78,  n.  26,  27,  p.  208. 
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negligence  or  delay.  In  the  first  case,  the  law  of  the  place 
of  the  contract  is  to  be  looked  to,  that  is,  the  place  where 
the  contract  is  made,  and  not  where  it  is  performed.  In  the 
second  case,  either  the  payment  is  to  be  made  in  a  fixed 
place,  or  alternately  in  several  places,  so  that  the  plaintiff 
has  his  election ;  or  it  is  to  be  made  in  no  particular  place, 
because  the  promise  is  simply  made.  In  the  first  case,  the 
custom  of  the  place  is  to  be  looked  to,  in  which  the  payment 
is  to  be  made.  In  the  second  and  third  cases,  the  place  is 
to  be  looked  to  where  the  suit  is  brought.  His  language  is : 
Et  primo,  utrum  statutum  pofrigatur  extra  territorium  ad 
non  subditos;  secundo,  utrum  effectus  statuti  parrigatur  extra 
territorium  statuentium.  Et  primo,  qtuBro,  quod  de  contract 
tibus.  Pone  contractum  celebratum  per  aliquem  forensem  in 
hac  eivitate;  litigium  ortum  est,  et  agitatur  lis  in  loco  originis 
contrahentis,  cujus  loci  statuta  debent  servari  et  spectari*  Dis- 
tingue. Aut  loqmmur  de  statuto,  aut  de  consuetudine  quoe 
respiciunt  ipsius  contractus  solemnitafem,  aut  litis  ordinationem, 
aut  de  his,  qme  pertinent  ad  jurisdictionem  ex  ipso  contractu 
evenientis  executiofus.  Primo  casu,  inspicitur  locus  contrac- 
tus. Secundo  casu,  aut  quceris  de  his,  quoe  pertinent  ad  litis 
ordinationem,  aut  de  his,  quce  pertinent  ad  litis  ordinationem ; 
et  inspicitur  locus  judicii.  Aut  de  his,  qme  pertinent  ad  ipsius 
litis  decisionem;  et  tunc,  aut  de  his,  qiue  oriuntur  secundum 
ipsius  contractus  naturam  tempore  contractus,  aut  de  his,  quce 
oriuntur  ex  post  facto  propter  negUgentiam,  vel  moram. 
Primo  casu,  inspicitur  locus  contractm,  ubi  est  celebratus  con- 
tractus; et  intelligo  locum  contractus,  ubi  est  celebratus  con- 
tractus, non  de  loco,  in  quern  collata  est  solutio.  Secundo 
casu,  aut  solutio  est  collata  in  locum  certum,  aut  in  pluribus 
locis  alternative,  ita  quod  eleciio  sit  actoris;  aut  in  nullum 
locum,  quia  promissio  fuit  facta  simpliciter.  Primo  casu, 
inspicitur  consuetudo,  quce  est  in  illo  loco,  in  quern  est  collata 
solutio ;  secundo  et  tertio  casu,  inspicitur  locus,  ubi  petitur. 
Ratio  proedictorum  est,  quia  ibi  est  contracta  negUgentia  vel 

mora  \     Now,  taking  this  whole  passage  together,  it  is  dif- 

1  Bartolus,  Ad  Cod.  lib.  1,  tit.  1,  1, 1,  n.  14  — 16,  torn.  7,  p.  4,  (edit. 
1602). 
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ficult  to  misunderstand  the  meaning  of  Bartolus.  It  is 
plain  that  he  did  not  intend  to  repudiate  the  common  dis- 
tinction as  to  the  lex  tod  contractih,  and  the  lex  loci  9ohh 
turns.  He  gives  full  effect  to  the  latter,  where  a  fixed  place 
is  prescribed  for  payment;  and  whether  he  is  right  or  not, 
that  where  no  place  of  payment  is  named,  the  payment  is  to 
be  made  according  to  the  law  of  the  place  where  it  is  de- 
manded by  the  promisee ;  he  goes  no  farther  than  to  assert 
the  general  proposition,  that  the  law  of  the  place  where  the 
contract  is  made,  is  to  govern  in  respect  to  its  solemnities, 
and  that  the  law  of  the  place  of  payment  is  to  be  regarded 
in  cases  of  payment  \  He  does  not  at  all  discuss  the  point 
which  we  have  now  under  consideration. 

§  301  a.  These  are  the  principal  passages  adduced  from 
foreign  jurists,  as  authorities,  in  support  of  the  docrine  that 
a  contract  is,  or  may  be  valid,  notwithstanding  it  does  not 
in  its  entirety  conform,  either  to  the  law  of  the  place  where 
the  contract  is  made,  or  to  that  of  the  place  where  it  is 
to  be  performed.  Now,  in  the  first  place,  it  is  manifest 
that  many  of  these  jurists,  in  the  passages  cited,  speak 
exclusively  as  to  the  formalities  and  solemnities,  and 
modes  of  execution  of  contracts;  and  they  hold,  that  in 
these  respects  they  must  conform  to  the  law  of  the  place 
where  they  are  made.  Some  of  them  make  no  distinction, 
in  the  application  of  this  rule,  between  cases  of  contracts  to 
be  performed  in  foreign  places,  and  cases  of  contracts  to  be 
performed  in  the  place  where  they  are  made.  And,  perhaps, 
the  generality  of  language  used  by  most  of  them,  even  when 
they  do  not  refer  to  this  distinction,  may  be  foirly  applied 
indifferently  to  both  classes  of  cases.  But  several,  and,  in- 
deed, most  of  them,  do  expressly  and  directly  recognise  the 
rule,  that,  where  the  contract  is  made  in  one  place,  and  is 
to  be  performed  in  another,  not  only  may  the  law  of  the 
latter  be  properly  called  the  locus  contractus ;  but  that  it 


1  Bartolus,  Ad  Cod.  lib.  1,  tit.  1, 1. 1,  n.  14  —  16,  (edit.  1602).    See 
Vidal  V.  Thompson,  11  Martin,  R.  23. 
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ought  in  all  respects^  except  as  to  the  formalities^  and  so- 
lemnities^ and  modes  of  execution^  to  be  deemed  the  rule  to 
govern  such  cases. 

§  3016.  In  the  next  place^  when  these  foreign  jurists 
speak  of  payment  or  performance,  they  all  agree  that  the 
contract  must  be  governed  by  the  law  of  the  place  of  pay- 
ment or  performance,  and  not  by  the  law  of  the  place  where 
the  contract  is  made.  How^  then,  are  we  to  distinguish  be- 
tween different  parts  of  the  payment?  If  principal  and 
interest  are  both  to  be  paid  in  a  foreign  place,  how  can  the 
law  of  that  place  govern,  as  to  the  one,  and  not  as  to  the 
other  ?  As  these  jurists  make  no  distinction  in  respect  to 
the  payment  of  principal,  and  that  of  interest,  but  say  gene- 
rally, that  the  payment  must  be  according  to  the  law  of  the 
place  where  the  payment  is  to  be  made,  it  is  certainly  a 
reasonable  inference  that  they  did  not  intend  to  make 
any  exception  whatsoever,  but  deemed  both  the  princi- 
pal and  the  interest  governed  by  the  same  rule.  Indeed, 
it  will  be  found  exceedingly  difficult  to  maintain  any  dis- 
tinction between  them,  which  is  not  purely  artificial  and 
arbitrary;  for  interest  is  but  an  incident  or  accessory  to 
principal. 

§  301  c.  But  we  need  not  rest  entirely  on  the  silence 
of  foreign  jurists  in  these  passages ;  for  the  subject  of  in- 
terest will  be  found  to  be  expressly  treated  by  some  of 
them;  and,  therefore,  if  any  exception  was  intended  by 
them,  there  the  exception  would  naturally  have  found 
its  appropriate  place.  The  omission  of  any  exception  be- 
comes, under  such  circumstances,  peculiarly  significant.  Let 
us,  therefore,  review,  in  this  connexion,  -some  of  the  pas- 
sages, in  which  the  subject  of  interest  is  expressly  or  im- 
pliedly discussed. 

§  301  d.  Everhardus  says  :  Aut  qucerimusy  quis  locus  in- 
spiciatur,  quoad  accessoria,  utpujta  expensas  et  damna  dejure 
canonico,  et  usuras  de  jure  civilly  si  minores  vel  leviores  sunt 
in  uno  loco,  quam  in  alio,  et  similiter ;  certum  est,  quod  in- 
spicitur  locus  destinatce  solutionis  ;  nedum  quoad  principalem 
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obKgationem,  sed  etiam  quoad  accessoria  \  And  he  insists, 
that  the  leading  jurists  whom  he  quotes  hold  the  same 
opinion.  This  language  would  seem  to  be  as  direct  as 
possible  to  the  present  inquiry ;  and  it  affirms  that  the  lex 
loci  solutionis  must  govern^  as  well  to  the  interest  as  to 
the  principal^  the  former  being  merely  accessorial  to  the 
latter.  It  is  no  answer  to  suggest  that  he  meant  to  speak 
of  interest  ex  mora,  or  interest  not  expressly  provided  for ; 
because  there  is  no  such  qualification  in  his  language^  and 
it  is  positive  as  well  as  general  as  to  the  accessorial  rights, 
under  all  circumstances. 

§  301  e.  Christinaeus  avows  the  same  doctrine :  Sic  etiam 
inspicitur  statutum  loci  destinat^e  solutionis,  si  agatur  de  ex- 
tinctione  actionis  per  prwscriptionem  staturiam  vigentem  in 
uno  loco,  et  non  in  alio.  Item  si  agatur  de  accessoriis,  ut  de 
expensis,  damnis,  et  interesse,  aut  denique  usuris,  si  majores 
vel  minores  sint  in  uno  loco,  qudm  in  alio  '• 

§  30 1  /.  Paul  Voet  may  fairly  be  deemed  to  hold  the 
same  opinion.  After  having  said,  in  the  passage  already 
cited^  that  there  may  be  a  double  place  of  the  contract,  one 
where  it  is  made,  and  the  other  where  it  is  to  be  paid  or 
performed,  he  immediately  adds  :  Hinc  ratione  effectus,  et 
complementi  ipsius  contractus,  spectatur  ille  locus,  in  quem 
destinata  est  solutio,  id,  quod  ad  modum,  mensuram,  usuras, 
fyc,  negUgentiam  et  moram  post  contractum  initum  acce- 
dentem  referendum  est^;  and  he  then  refers  to  several  au- 
thorities in  support  pf  this  opinion.  It  seems  plain  from 
this  language,  in  this  connexion,  that  as  to  interest  he 
deemed  the  true  law  by  which  the  legality  of  the  contract 
was  to  be  adjudged,  was  the  law  of  the  place  of  payment. 

§  302.  In  one  passage  Burgundus  says,  that  interest  is 
to  be  allowed  according  to  the  place  of  the  contract ;  and 


>  Everhardus,  Consil.  78,  n.  24,  pp.  208;   Id.  n.  27 — 29,  pp.  208,  20d: 

2  Christin.  Decis.  283,  u.  12,  13,  vol.  1,  p.  355. 

3  P.  Voet,  De  Stat.  §  9,  c.  2,- n.  12,  p.  270,  (edit.  1715);   Id.  p.  336, 
(edit.  1661);  Ante,  §  281. 
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that  if  the  question  comes  under  consideration  in  a  foreign 
Courts  the  interest  stipulated,  though  higher  than  what  is 
lawful  by  the  lex  fori,  ought  to  be  allowed.  But  where  no 
interest  is  stipulated,  there  the  interest  is  to  be  eo;  mora, 
according  to  the  law  of  the  place  of  payment  ^  His  lan- 
guage is :  Quare  et  umrarum  modus  is  constituendus  est,  qui 
in  regione,  in  qua  est  confractum,  legitime  celebratur.  Et  cum 
redditus  duodenarius  in  Gallia  stijnilatus,  in  contraversiam  in^ 
cidisset,  patrocinante  me,  judicatum  est,  in  Curia  FUmdruB, 
valere  pactum;  nee  obesse,  quod  in  Flandria,  ubi  redditus  con- 
stitutus  sive  hypothec€B  impositus  proponeretur,  usura  semisse 
graviores  stipulari  non  Uceat.  Quia  ratio  hypothec€B  non 
habetur,  quas  hoc  in  re  nihil  conferens  ad  substantiam  obUgOr 
tionis,  tanfum  extrinsecus  accedit  legitimce  stipulationi.  Sed, 
hoc  intellige  de  usuris  in  stipulationem  deductis,  non  autem  de 
lis,  quiP  ex  mora  debentur,  in  quibus  ad  locum  solutionis  (ut 
docemus  posted)  respicere  oportet*.  Now,  if  such  be  the 
rule  where  the  contract  is  made  in  France,  and  to  be  per- 
formed there,  the  converse  would  seem  equally  to  be  cor- 
rect, if  the  contract  had  been  made  in  France  to  be  per- 
formed in  Flanders — that  the  contract  would  be  void  for 
usury  as  against  the  law  of  the  latter.  In  another  place  he 
says:  Idem  ergo  de  solutionibus  dicendum,  scilicet,  ut  in 
omnibus,  qtue  ex  ed  sunt,  aut  inde  oriuntur,  aut  circa  illam 
consistunt,  aut  aliquo  modo  affirua  sunt,  consuetudinis  loci, 
spectemus,  ubi  eamdem  implere  convenit  ^  He  adds  :  Itaque 
ex  solutione  suntsokmnia,  valor  rei  debittje  ,  pretium  monetee; 
ex  solutione  oriuntur  prcestatio  apochce,  antigraphce,  similia^ 
que ;  circa  solutionem  consistunt  pondera,  mensurce  bonitas 
expensce,  mora,  damna,  interesse,  usura  ex  mora  debitce,  et 


1  20  Martiir,  R.  28  ;  Burgundus,  Tract.  4,  n.  10,  p.  109.    See  also  Vidal 
V*  Thompson,  11  Martin,  R.  23. 

2  Burgundus,  Tract.  4,  n.  10,  p.  109. 

3  Burgundus,   Tract.  4,  n.  25,  26,   pp.  114,  115  ;    Id.  n.  10,  p.  109;  2 
Boullenois,  Observ.  46,  pp.  488,  498;  Ante,  §  293  e. 
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efusmodi^.  And  he  concludes  by  stating  the  reason  of  the 
doctrine^  as  given  by  all  jurists:  Rationem  mutuantur  i) 
Juris  Cansultis,  qui  unumquemque  tmlt  in  eo  loco  eontraxisse 
ifUelligi,  in  quo,  ut  solver et,  se  obligavit  * :  So  that,  if  this 
language  is  to  be  interpreted  in  its  broad  sense,  the  interest 
must,  in  all  cases,  be  according  to  the  law  of  the  place  of 
performance'.  Burgundus's  opinion  may,  perhaps,  by  some 
persons  be  thought  of  less  value,  however,  because  he  ap- 
plies the  like  rule  to  prescriptions :  Affima  solutioni  sunt 
prwscriptio,  ohlatio  rei  dehitce,  consignation  novatio,  delegation 
et  efusmodi\ 

§  303.  BouUenois  has  nowhere,  to  my  knowledge,  di- 
rectly and  positively  treated  the  question,  whether  the  in- 
terest may  be  stipulated  for  according  to  the  place  of  the 
contract,  when  payment  is  to  be  made  in  another  place 
where  it  would  be  illegal.  The  citations  already  referred 
to',  which  are  supposed  to  countenance  the  affirmative,  put 
the  case  only  of  a  rate  of  interest,  or  of  an  annuity,  good 
by  the  law  of  the  place  of  the  contract,  (and  for  aught  that 
appears  payable  there,)  and  hold  that  it  will  be  good,  al- 
though different  from  the  law  of  the  domicil  of  the  creditor 
or  debtor,  or  even  from  the  law  of  the  place  where  the  pro- 
perty pledged  for  security  is  situate*.  There  is,  however,  a 
passage,  which  seems  to  indicate,  although  not  directly,  an 
opinion  of  BouUenois  in  the  negative.  After  referring  to, 
and  approving  the  doctrine  of  Gothofredus,  that  interest  is 
to  be  according  to  the  law  of  the  place  of  payment,  he  adds, 
that  it  is  in  this  sense  that  Gothofredus  is  to  be  understood, 
in  what  he  says  of  the  Law  20,  of  the  title  of  the  Digest  de 


*  Burgundus,  Tract.  4,  n.  27,  p.  115. 

2  Id.  n.  29,  p.  116. 

3  Id.  n.  10,  p.  109;  Ante,  §  293  o. 

*  Bargundus,  Tract.  4,  n.  28,  p.  1 16;  2  BouUenois,  Observ.  46,  pp.  4SS, 
498  ;  Ante,  §  300  e, 

*  Ante,  §  300  e. 

^  2  BouUenois,  Observ.  46,  pp.  472,  473. 
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Jurisdictione^ ,  where  he  supposes  a  Parisian,  who.  has  con- 
tracted at  Rome  (^Demus  RonuB  contractum  esse) ;  and  in- 
quires, whether  the  Parisian,  if  sued  at  Paris,  shall  be  con- 
demned to  pay  the  interest  prescribed  by  the  law  of  Rome 
for  the  delay ;.  and  he  answers  in  the  affirmative,  saying : 
Id  videtur.  Contractus  enim  istius  initium  vitio  caret.  Boul- 
lenois  says,  that  this  decision  is  very  just  in  effect,  if  we  sup- 
pose that  the  Parisian  has  not  only  made  the  contract  at 
Rome,  but  also  has  promised  to  pay  at  Rome  ^  The  natural 
inference  certainly  would  be,  that  if  he  expressly  agreed  to 
pay  interest,  that  he  should  pay  according  to  the  rate  of  in- 
terest at  the  place  of  payment. 

.  §  304.  It  may  then  be  affirmed  with  some  confidence, 
that  the  foreign  jurists  who  have  been  relied  on,  do 
not  establish  the  asserted  doctrine.  On  the  other  hand, 
there  are  other  foreign  jurists,  whose  doctrines  lead  to  an 
opposite  conclusion.  Thus,  John  Voet  says,  if  a  stipulation 
for  a  high  interest  is  allowed  in  one  place,  and  in  another 
it  is  prohibited,  the  law  of  the  place  where  the  contract  is 
made,  is  to  decide  whether  it  is  good,  or  whether  it  exceeds 
that  which  is  allowable.  Nevertheless,  we  must  remember, 
that,  in  point  of  law,  that  is  not  properly  to  be  deemed  the 
place  of  the  contract  where  the  business  is  transacted,  but 
where  the  money  is  by  the  contract  to  be  paid.  But  good 
faith  must  also  be  observed ;  and  the  place  of  the  contract, 
where  higher  interest  is  allowed,  must  not  be  sought  for  the 
purpose  of  evading  the  law.  He  adds ;  that  an  hypotheca- 
tion of  property,  as  security,  situated  in  another  place  where 
the  interest  is  lower,  will  not  vary  the  rule ;  for  the  security 
will  be  treated  as  merely  accessorial.  And  it  is  more  equit- 
able that  the  accessorial  contract  should  be  governed  by  the 
law  of  the  place  where  the  principal  contract  is  made,  than 
on  the  contrary,  that  the  principal  contract  should  be  go- 


1  Dig.  lib.  2,  lit.  1, 1.  20;  Gothofred.  n.  37. 

2  2  Boullenois,  Observ.  46,  p.  446. 
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vemed  by  the  law  of  the  place  in  which  the  accessorial  con- 
tract is  made.^ 


1  Yoet,  Ad  Pand.  lib.  22,  tit.  1,  §  6,  torn.  1,  p.  9SB;  Id.  lib.  4,  tit.  1, 
§  29,  torn.  1,  p.  241 ;  Ante,  $  293  d, — I  have  given  the  sense,  although 
not  a  precisely  literal  translation,  of  the  passage.    The  words  are:  Si  alio  in 
loco  graviomm  usnramra  stipnlatio  permissa,  in  alio  vetita  sit,  lex  loci,  in  quo 
contractus  celebratus  est,  spectanda  videtur  in  quaestione,  an  moderats,  an 
vero  modum  excedentes  usurae  per  conventionem  constitute  sint.     Dnmmodo 
meminerimus,  ilium  proprie  locum  contractus  in  jure  non  intelligi,  in  quo 
negotium  gestum  est,  sed  in  quo,  ut  pecuniam  solveret,  se  quis  obligavit. 
Mode  etiam  bon&  fide  omnia  gesta  fuerint,  nee  consulto  talis  ad  mutuum  con- 
trahendum  locus  electus  sit,  in  quo  graviores  usurs,  quam  in  loco,  in  quo 
alios  contrahendum  fuisset,  probats  convenientur.     Etiamsi  de  cstero  hypo>- 
theca  in  sortis  et  usurarum  securitatem  obligate,  in  alio  loco  sita  sit,  ubi  sola^ 
leviores  usursB  permisss;  cum  aequius  sit,  contractum  accessorium  regi  ex 
loco  principalis  negotii  gesti,  quam  ex  opposite  contractum  principalem  regi 
lege  loci,  in  quo  accessorius  contractus  celebratur.     It  appears  to  me,  that 
the  first  part  of  the  passage  has  been  misunderstood,  or  at  least  mistranslated, 
in  Depau  v.  Humphreys,  20  Martin,  R.  32.     The  reasoning  of  the  Coovt 
upon  the  passage  will  here  be  given,  in  justice  to  that  learned  tribunal.. 
"  The  authority  of  the  passage  (says  Martin,  J.  in  delivering  the  opinion  of 
the  Court)  from  yo.et  remains  to  be  examined.    This  author  says :  Si  alio  in 
loco  graviorum  usurarum  stipulatio  permissa,  in  alio  vetita  sit,  lex  loci,  ubi 
contractus  celebratus  est,  spectanda  videtur,  an  moderate,  an  vero  modum 
excedentes  usurs,  per  conventionem  stipulatse  sint.     If  in  a  place  the  stipu- 
lation of  higher  interest  be  permitted,  in  another  forbidden,  the  law  of  the 
place  in  which  the  contract  was  celebrated  is  to  be  resorted  to,  in  order  to 
ascertain  whether  the  lesser  or  the  greater  rate  of  interest  be  stipulated  by 
the  contract.     Thus  far  Voet  teaches  what  we  have  seen  Alexander,  Baito- 
lus,  Burgundus,  Everhard,  Strykius,  and  Boullenois  teach,  and  the  contrary 
of  which  no  other  commentator  positively  asserts ;  what,  in  our  opinion,  every 
sound  principle  of  law  dictates.     But  the  appellant's  counsel  urges,  that 
Voet  unsays,  in  the  succeeding  paragraph,  what  he  appears  to  have  so  em- 
phatically expressed.     The  words  of  the  second  paragraph  are:  Dummodo 
meminerirous,  ilium  proprie  locum  contractus  in  jure  non  intelligi,  in  quo 
negotium  gestum  est,  sed  in  quo,  ut  pecuniam  solveret,  se  obligavit.     In  the 
argument  which  the  appellee's  <;outtsel  draws,  in  this  respect,  he  is  fully  sup- 
ported by  what  is  said  arguendo,  by  Lord  Mansfield^  in  Robinson  v.  Bland, 
and  in  some  degree  by  Judge  Kent,  in  the  same  manner,  in  the  case  of  Van 
Schaick  v,  Edwards,  already  cited.     In  endeavouring  to  ascertain  the  charac- 
ter of  the  rate  of  interest,  stipulated  in  a  note  given  in  Massachusetts,  Judge 
Kent  says :  *  Had  the  money,  for  instance,  in  this  case  been  made  payable 
at  Albany,  or  elsewhere  in  this  State,  (New  York),  then  perhaps  the  decision 
in  Robinson  r.  Bland,  would  have  applied.'     If,  in  the  second  paragraph. 
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304  a.  If  to  this  doctrine,  thus  maintained  by  John  Voet, 
(himself  an  author  of  distinguished  weight  and  ability),  we 
add  the  concurrent  testimony  of  Huberus,  Everhardus^ 
Christinseus,  and  Paul  Voet,  already  cited  ^  on  the  same 
side,  and  the  entire  absence  of  any  direct  and  absolute  au- 
thority to  the  contrary,  it  is  not  perhaps  too  much  to  affirm, 
that  the  decision  already  alluded  to  of  the  Supreme  Court 
of  Louisiana^,  is  not  supported  by  the  reasoning  or  the 
principles  of  foreign  jurists.  It  is  certainly  also  at  variance 
with  the  doctrine  maintained  by  Lord  Mansfield  and  the 
Judges  of  the  King's  Bench,  in  a  highly  interesting  case, 
(although  not  positively  necessary  to  the  judgment  then 
pronounced),  that  the  law  of  the  place  of  payment  or  per- 


Voet  meant  to  introdace  an  exception  to  the  rule  laid  down  in  the  first ;  if  he 
meant  to  teach,  that  the  legality  of  a  rate  of  conventional  interest,  arising, 
not  ex  mora,  hnt  tempore  contractus,  is  exclusively  to  he  tested  by  the  law 
loci  solutionis,  even  when  it  is  different  from  the  law  loci  celebrati  contractiis ; 
then,  we  cannot  consider  him  as  affording  to  us  a  legitimate  rule  of  decision 
in  the  present  case;  because  the  weight  of  his  authority  is  borne  down  by 
that  of  a  crowd  of  the  most  respectable  commentators  of  the  law  he  cites. 
Perhaps,  he  must  be  understood,  in  the  second  paragraph,  to  convey  to  the 
student  a  warning,  that  by  what  he  teaches  in  the  first  he  must  not  be  under- 
stood to  impugn  the  proposition,  that,  in  a  great  degree,  the  law  loci  solu- 
tionis, infiuences  the  obligation  of  the  party  who  bound  himself  ut  solveret 
pecuniam.  Upon  the  whole,  we  must  corfclude,  as  we  did  in  Norris  «•  Eves, 
and  Yidal  0.  Thompson,  that  contracts  are  governed  by  the  law  of  the  coun- 
try in  which  tbey  were  made,  in  every  thing  which  relates  to  the  mode  of 
construing  them,  the  meaning  to  be  attached  to  the  expressions  by  which  the 
parties  bound  themselves,  and  the  nature  and  validity  of  the  engagement. 
But  that,  wherever  the  obligation  be  contracted,  the  performance  must  be  ac- 
cording to  the  law  of  the  place  where  it  is  to  take  place.  In  other  words, 
that  in  a  note  executed  here,  on  a  loan  of  money  made  here,  the  creditor  may 
stipulate  for  the  legal  rate  of  conventional  Interest  authorized  by  our  law, 
although  such  a  rate  be  disallowed  in  the  place  at  which  payment  is  to  be 
made."  If  I  am  right  in  the  remarks  in  the  text,  it  will  be  found  that  the 
authorities  cited  by  the  learned  judge  by  no  means  justify  the  judgment.  See 
Bouhier,  Cout.de  Bourg.  vol.  1,  ch.  21,  p.  313;  3  Burge,  Comra.  on  Col. 
and  For.  Law,  pt.  2,  ch.  20,  pp.  773 — 775. 

1  Ante,  %  299,  300  6,  300  c. 

2  Depau  r.  Humphreys,  20  Martin,  R.  1. 
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formance  constitutes  the  true  test  by  which  to  ascertain  the 
yalidity  or  inyalidity  of  contracts  \  And  finally^  in  a  very 
recent  case  the  Supreme  Court  of  the  United  States  hare 
adopted  the  doctrine,  that,  where  a  contract  is  made  in  one 
place  to  be  executed  in  another,  it  is  to  be  governed  as  to 
usury,  by  the  law  of  the  place  of  performance,  and  not  by 
the  law  of  the  place  where  it  is  made.  So,  that,  if  the  trans- 
action is  bond  fide^  and  not  with  intent  to  eyade  the  law 
against  usury,  and  the  law  of  the  place  of  performance 
allows  a  higher  rate  of  interest  than  that  permitted  at  the 
place  of  the  contract,  the  parties  may  lawfully  stipulate  for 
the  higher  interest  ^  But  then  the  transaction  must  be  hwid 
fide,  and  not  intended  as  a  mere  cover  of  usury.  Bouhier, 
indeed,  thinks,  that  every  contract  of  this  sort  would  almost 
firom  its  very  terms  and  nature  import  a  design  to  evade  the 
laws,  and  to  cover  usury'.  But  he  manifestly  presses  the 
presumption  fitr  beyond  its  legitimate  application ;  for  the 
circumstances  of  the  case  may  often  establish,  that  the  con- 
tract is  perfectly  innocent  and  praiseworthy. 

§  305.  It  has  been  said,  that  if  the  principle  be  that  a 
contract  valid  in  the  place  where  the  contract  is  celebrated, 
is  void  if  it  is  contrary  to  the  law  of  the  place  of  payment, 
it  must  establish  the  converse  proposition,  that  a  contract 
void  by  the  law  of  the  place  where  it  is  made,  is  valid,  if 
good  by  the  law  of  the  place  of  payment*.  This  would 
seem  to  be  reasonable ;  and  the  doctrine  is  supported  by  the 
modern  cases,  notwithstanding  the  old  cases  have  been 
supposed  to  lead  to  a  contrary  conclusion.  In  one  case  *,  a 
bond  was  executed  in  Ireland  for  a  debt  contracted  in 
England ;  and  because  it  constituted  a  security  on  lands  in 
Ireland,  Lord  Chancellor  Hardwicke  held  that  it  was  vaGd, 


^  Robinson,  v.  Bland,  2  Bnrr.  1077.     See  also  Van  Schaick  v.  Edwards, 
2  John.  Cas.  355. 

2  Andrews  r.  Pond,  13  Peters,  R.  65,  77,  78. 

3  Bouhier,  Cout.  de  Bourg.  vol.  1>  ch.  21,  p.  413. 
♦  De  Pan  v.  Humphreys,  20  Martin,  R.  1,  30. 

5  Connor  ».  Bellamont,  2  Alk.  R.  381. 
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although  it  bore  the  Irish  interest  of  seven  per  cent.  But 
he  thought  it  would  have  been  otherwise  if  it  had  been  a 
simple  contract  debt,  or  if  the  bond  had  been  executed  in 
England  \  Mr.  Chancellor  Kent  has  correctly  laid  down 
the  modern  doctrine ;  and  he  is  fiiUy  borne  out  by  the 
authorities  : — '^  The  law  of  the  place  (says  he)  where  the 
contract  is  made,  is  to  determine  the  rate  of  interest,  when 
the  contract  specifically  gives  interest ;  and  this  will  be  the 
case  though  the  loan  be  secured  by  a  mortgage  on  lands  in 
another  State,  unless  there  be  circumstances  to  shew  that 
the  parties  had  in  view  the  law  of  the  latter  place  in  respect 
to  interest.  When  that  is  the  case,  the  rate  of  interest  of 
the  place  of  payment  is  to  govern  ^•* 

§  306.  But  it  has  been  asked,  if  this  be  the  established 
doctrine,  of  what  use  is  it  for  any  legislature  to  pass  a  law 
for  the  protection  of  the  weak  and  necessitous '  ?  And  the 
case  of  minors  has  been  mentioned,  as  exhibiting  the  incon- 
venience of  the  principle.  But  we  have  already  seen  that 
minors  in  one  country  may  lawfully  contract  in  another  in 
which  they  are  deemed  of  age  *.  The  true  answer  to  all 
such  suggestions  is,  that  no  country  can  give  to  its  own 
laws  any  extra-territorial  authority,  so  as  to  bind  other  na- 
tions. If  it  undertakes  to  legislate  in  regard  to  acts  done 
or  contracts  performed  elsewhere,  it  can  claim  for  its  own 
laws  no  other  validity  than  such  as  the  comity  of  other 
nations  may  choose  to  allow  towards  them.  It  may,  if  it 
chooses,  deem  all  such  acts  and  contracts  valid  or  invalid, 
according  to  its  own  laws ;  but  it  cannot  impose  a  like  obli- 


^  Staplelon  v.  Conway,  3  Atk.  R.  727  ;  S.  C.  1  Ves.  R.  427.  See 
Dewar  v.  Span,  3  T.  R.  425. 

2  2  Kent,  Comm.  Lect.  39,  pp.  460,  461,  3rd  edit. ;  De  Wolf  v.  Jolinson, 
lOWheatoD,  R.  367;  Scofield  o.  Day,  20  John.  R.  102;  Thompson  v. 
Powles,  2  Simons,  R.  194;  Robinson  t?.  Bland,  2  Bur.  1077;  Boyce  i?. 
Edwards,  4  Peters,  R.  111.  But  see  Chapman  v.  Robertson,  6  Paige,  R. 
627,  630. 

3  De  Pau  V.  Humphreys,  20  Martin,  R.  1,  30. 

*  Saul  V,  His  Creditors,  17  Martin,  R.  596,  597;  Ante,  §  82. 
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gation  on  other  nations  so  to  treat  them.  The  repose  and 
common  interest  of  all  nations,  therefore,  require  each  to 
observe  towards  all  others  the  principles  of  reciprocal  justice 
and  comity;  and  these/  as  we  have  seen,  are  best  sub- 
served by  the  adoption  of  the  general  rule,  that  the  law  of 
the  place  of  the  contract  and  payment  shall  govern  ^ 

§  307.  Analogous  to  the  rule  respecting  interest,  would 
seem  to  be  the  rule  of  damages  in  cases  of  contract,  where 
damages  are  to  be  recovered  for  a  breach  thereof  ex  mora, 
or  where  the  right  to  damages  arises  ex  delicto,  from  some 
wrong  or  injury  done  to  personal  property.  Thus,  if  a  ship 
should  be  illegally  or  tortiously  converted  in  the  East 
Indies  by  a  party,  the  interest  there  will  be  allowed  by  way 
of  damages  in  a  suit  against  him '.  So,  the  rate  of  damages 
on  a  dishonoured  bill  of  exchange  will  be  according  to  the 
lex  loci  contr€u:t4s  of  the  particular  party  \  So,  if  a  bill  of 
exchange  be  made  in  one  State  and  indorsed  in  another 
State,  and  again  indorsed  by  a  second  indorser  in  a  third 
State,  the  rate  of  damages  upon  the  dishonour  of  the  bill 
will  be  against  each  party  according  to  the  law  of  the  place 
where  his  own  contract  had  its  origin,  either  by  making  or 
by  indorsing  the  bill\  So,  if  a  note  made  in  a  foreign 
country  is  for  the  payment  of  a  certain  sum  in  sugar,  and 
by  the  custom  of  that  place  the  like  notes  are  payable  in 
sugar  at  a  valuation,  the  law  of  the  place  is  to  govern  in 
assessing  the  damages  for  a  breach  thereof^. 

§  308,  Where  a  contract  is  made  in  one  country,  and  is 
payable  in  the  currency  of  that  country,  and  a  suit  is  after- 
wards brought  in  another  country  to  recover  for  a  breach  of 
the  contract,  a  question  often  arises  as  to  the  manner  in 


1  Ante,  $  242,  280. 

3  Ekins  V.  East  India  Company,  1  P.Will.  394,  396;  Conseequa  v.  Wil- 
Ung,  Peters,  Cir.  R.  225 ;  Id.  303. 

3  Slacum  V.  Poraeroy,  6  Cranch,  221 ;  Hazleharst  r.  KeaD,  4  Yates,  R. 
19;  Pothier  on  Oblig.  n.  171. 

*  Post,  §  314,  317. 

*  CoQitois  9.  Carpentier,  1  YTash.  Cir.  R.  370. 
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which  the  amount  of  the  debt  is  to  be  ascertained,  whether 
at  the  nominal  or  established  par  value  of  the  currencies  of 
the  two  countries,  or  according  to  the  rate  of  exchange  at 
the  particular  time  existing  between  them.  In  all  cases  of 
this  sort,  the  place  where  the  money  is  payable,  as  well  as 
the  currency  in  which  it  is  promised  to  be  paid,  are  (as  we 
shall  presently  see)  material  ingredients '.  For  instance,  a 
debt  of  <£100  sterling  is  contracted  in  England,  and  is 
payable  there  ;  and  afterwards  a  suit  is  brought  in  America 
for  the  recovery  of  the  amount.  The  present  par  fixed  by 
law  between  the  two  countries  is,  to  estimate  the  pound 
sterling  at  four  dollars  and  forty-four  cents  ^.  But  the  rate 
of  exchange  on  bills  drawn  in  America  on  England,  is  gene- 
rally at  firom  eight  to  ten  per  cent,  advance  on  the  same 
amount.  In  a  recent  case  it  was  held  by  the  King^s  Bench, 
in  an  action  for  a  debt  payable  in  Jamaica,  and  sued  in 
England,  that  the  amount  should  be  ascertained  by  adding 
the  rate  of  exchange  to  the  par  value  if  above  it ;  and  so, 
vice  versa,  by  deducting  it  when  the  exchange  is  below 
the  par'.  Perhaps  it  is  difficult  to  reconcile  this  case 
with  the  doctrine  of  some  other  cases  ^  In  a  late  Amer- 
ican case,  where  the  payment  was  to  be  in  Turkish  piastres, 
(but  it  does  not  appear  from  the  Report  where  the  con- 
tract was  made  or  was  made  payable),  it  was  held  to 
be  the  settled  rule,  ^'  where  money  is  the  object  of  the 
suit,  to  fix  the  value  according  to  the  rate  of  exchange  at 


1  Post,  §  310. 

^  This  is  the  par  for  ordinary  commercial  purposes  ;  hut  hy  the  Act  of 
Congress  of  1832,  ch.  229,  §  16,  the  par,  for  the  purpose  of  estimating  the 
value  of  goods  paying  an  ad  valorem  duty,  and  for  that  purpose  only,  is  de- 
clared to  be  to  estimate  a  pound  sterling  at  four  dollars  and  eighty  cents. 

3  Scott  r.  Bevan,  2  Barn,  &  Adol.  78. — Lord  Tenterden  in  delivering  the 
opinion  of  the  Court  in  favour  of  the  rule,  said :  *'  Speaking  for  myself  per- 
sonally, I  must  say  that  I  still  hesitate  as  to  the  propriety  of  the  conclusion." 
See  Delegal  t?.  Naylor,  7  Bing.  R.  460;  Ekins  r.  East  India  Company, 
1  P.  Will.  396. 

^  See  Cockerell  r.  Barber,  16  Yes.  461 ;  Post,  §  312. 
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the  time  of  the  trial  ^^  It  is  impossible  to  say  that  a  rule 
laid  down  in  such  general  terms  ought  to  be  deemed  of 
uniyersal  application;  and  cases  may  easily  be  imagined 
which  may  justly  form  exceptions. 

§  309.  The  proper  rule  would  seem  to  be,  in  all  cases  to 
allow  that  sum  in  the  currency  of  the  country  where  the 
suit  is  brought,  which  should  approximate  most  nearly  to 
the  amount  to  which  the  party  is  entitled  in  the  country 
where  the  debt  is  payable,  calculated  by  the  real  par,  and 
not  by  the  nominal  par  of  exchange  K  This  would  seem  to 
be  the  rule  also  which  is  adopted  by  foreign  jurists  \  In 
some  countries  there  is  an  established  par  of  exchange  by 
law,  as  in  the  United  States,  where  the  pound  sterling  of 
England  is  now  valued  at  four  dollars  and  forty-four  cents 
for  all  purposes,  except  the  estimation  of  the  duties  on 
goods  paying  an  ad  valorem  duty  \  In  other  countries  the 
original  par  has,  by  the  depreciation  of  the  currency,  be- 
come merely  nominal ;  and  there  we  should  resort  to  the 
real  par.  Where  there  is  no  established  par,  from  any  de- 
preciation of  the  currency,  there  the  rate  of  exchange  may 
justly  furnish  a  standard  as  the  nearest  approximation  of 
the  relative  value  of  the  currencies.  And  where  the  debt 
is  payable  in  a  particular  known  coin,  as  in  Sicca  rupees. 


I  Lee  V,  Wilcocks,  5  Serg.  &  Rawle,  48.  It  is  probable  that  in  this  case 
the  money  was  payable  in  Turkey. 

3  In  Cash  v.  Kennion,  (11  Yesey,  R.  314),  Lord  Eldon  held,  that  if  a 
man  in  a  foreign  country  agrees  to  pay  £100  in  London,  upon  a  given  day, 
he  ought  to  have  that  sum  there  on  that  day.  And  if  he  fails  in  that  con- 
tract, wherever  the  creditor  sues  him,  the  law  of  that  country  ought  to  give 
him  just  as  much  as  he  would  have  had  if  the  contract  had  been  performed. 
J.  Yoet  says, — "  Si  major,  alibi  minor,  eorundem  nummorum  valor  ait,  in 
solutione  faciendd;  non  tam  spectanda  potestas  pecuniae,  quK  est  in  loco  in 
quo  contractus  celebratus  est,  quam  potius  quie  obtinet  in  regione  ill&  in  quA 
contractus  implementum  faciendum  est."  Voet,  Ad  Pand.  lib.  12,  tit.  1, 
§  25;  Henry  on  Foreign  Law,  43,  n.  See  also  Ante,  §  281;  3  Barge^ 
Com.  on  Col.  and  For.  Law,  Pt.  2,  ch.  20,  pp.  771 — 773. 

3  Ante,  §  281. 

^  Ante,  §  308,  n.  2. 
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or  in  Turkish  piastres,  there  the  mint  value  of  the  coin,  and 
not  the  mere  bullion  value  in  the  country  where  the  coin  is 

issued,  would  seem  to  furnish  the  proper  standard,  since  it 
is  referred  to  by  the  parties  in  their  contract  by  its  descrip- 
tive name  as  coin. 

§  310.  But  in  all  these  cases  we  are  to  take  into  consi- 
deration the  place  where  the  money  is,  by  the  original  con- 
tract payable ;  for  wheresoever  the  creditor  may  sue  for  it, 
he  is  entitled  to  have  an  amount  equal  to  what  he  must 
pay,  in  order  to  remit  it  to  that  country'.  Thus,  if  a  note 
were  made  in  England  for  <£100  sterling,  payable  in  Bos- 
ton (Mass.),  if  a  suit  were  brought  in  Massachusetts,  the 
party  would  be  entitled  to  recover  444  dollars  and  44  cents, 
that  being  the  established  par  of  exchange  by  our  laws. 
But  if  our  currency  had  become  depreciated  by  a  debase- 
ment of  our  coinage,  then  the  depreciation  ought  to  be 
allowed  for,  so  as  to  bring  the  sum  to  the  real  par,  instead 
of  nominal  par  *.  But,  if  a  like  note  were  given  in  England 
for  <£100,  payable  in  England,  or  payable  generally  (which 
in  legal  effect  would  be  the  same  thing),  there,  in  a  suit  in 
Massachusetts,  the  party  would  be  entitled  to  recover  in 
addition  to  the  444  dollars  and  44  cents,  the  rate  of  ex- 
change between  Massachusetts  and  England,  which  is  ordi- 
narily from  eight  to  ten  per  cent,  above  par.  And  if  the 
exchange  were  below  par,  a  proportionate  deduction  should 
be  made ;  so  that  the  party  would  have  his  money  replaced 


1  See  1  Chitty  on  Comm.  and  Manaf.  ch.  12,  pp.  650,  651.  See  Ante, 
$  261,  308. 

^  Paul  Yoet  has  expressed-  an  opinion  npon  this  subject  in  general  terms. 
"  Quid  si  in  specie  de  nummorum  aut  reddituum  solutione  difficultas  incidat, 
si  forte  valor  sit  iromutatus ;  an  spectabitur  loci  valor,  ubi  contractus  erat 
celebratus,  an  loci  in  quern  destinata  erat  solutio?  Respondeo,  exgenerali 
regula,  spectandum  esse  loci  statulum,  in  quern  destinata  erat  solutio." 
P.  Voet,  De  Stat.  §  9,  c.  2,  §  15,  p.  271  ;  Id.  p.  328,  (edit.  1661).  And 
he  applies  the  same  rule  where  contracts  are  for  specific  articles,  the  measures 
whereof  are  different  in  different  countries.  Id.  §  16,  p.  271 ;  Id.  p.  328, 
(edit.  1661). 
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in  England  at  exactly  the  same  amount  which  he  would  be 
entitled  to  recover  in  a  suit  there. 

§  311.  This  distinction  may  perhaps  reconcile  some  of 
the  cases^  between  which  there  might  seem^  at  first  view,  to 
be  an  apparent  contrariety.  It  was  evidently  acted  on  in 
an  old  case,  where  money  payable  in  Ireland  was  sued 
for  in  England,  and  the  Court  allowed  Irish  interest, 
but  directed  an  allowance  to  the  debtor  for  the  payment 
of  it  in  England  and  not  in  Ireland  \  It  is  presumable 
that  the  money  was  of  less  value  in  Ireland  than  in  Eng- 
land. A  like  rule  was  adopted  in  a  later  case,  where 
money  payable  in  India  was  recovered  in  England,  and  the 
charge  of  remitting  it  from  India  was  directed  to  be  de- 
ducted  *. 

§  31 1  a.  There  is,  however,  an  irreconcilable  difference 
in  some  of  the  authorities  on  this  subject.  Thus,  it  has 
been  held  in  New  York,  that  where  a  debt  is  contracted  in 
a  foreign  country,  and  is  payable  there,  if  the  creditor  after- 
wards sues  the  debtor  here  for  the  debt,  he  is  entitled  to 
recover  only  for  the  debt  according  to  the  par  of  exchange, 
and  not  according  to  the  rate  of  exchange  necessary  to 
remit  the  amount  to  the  foreign  country.  On  that  occasion 
the  Court  said  :  '^  The  debt  is  to  be  paid  according  to  the 
par,  and  not  the  rate  of  exchange.  It  is  recoverable  and 
payable  here  to  the  plaintiffs  or  their  agent,  and  the  Courts 
are  not  to  inquire  into  the  disposition  of  the  debt  after  it 
reaches  the  hands  of  the  agent.  He  may  remit  the  debt 
to  his  principal  abroad  in  bills  of  exchange,  or  he  may  in- 
vest it  here  on  his  behalf,  or  transmit  it  to  some  other  part 
of  the  United  States,  or  to  other  countries  on  the  same 
account.  We  cannot  trace  the  disposition  which  is  to  take 
place  subsequent  to  the  recovery,  nor  award  special  dam- 
ages upon  such  uncertain  calculations\   The  same  doctrine 

^  Dangannon  v,  Hackelt,  1  Eq.  Cas.  Abr.  288,  289. 

2  EkiDs  V.  The  East  India  Company,  1  P.  Will.  396;  S.  C.  2  Bro.  Par. 
Cas.  382,  edit.  Tomlins. 

3  Martin  r.  Franklin,  4  John.  R.  124,  125. 
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has  been  adhered  to  in  subsequent  decisions  ^  It  has  also 
been  adopted  by  the  Supreme  Court  of  Massachusetts^  as 
the  proper  rule  in  all  cases^  except  bills  of  exchange  ^  On 
the  contrary,  in  the  Circuit  Courts  of  the  United  States,  the 
opposite  doctrine  has  been  maintained^. 


1  Scofield  V.  Day,  20  John.  R.  102. 

3  Adams  v.  Cordis,  8  Pick.  R.  260,  266,  267. 

s  Smith  9.  Shaw,  2  Wash.  Cir.  R.  167, 168;  Grant  v.  Healey,  2  Chand. 
Law  Reporter,  113;  Ante,  §  284  a. — In  this  last  case  the  subject  was  con- 
sidered at  great  length ;  and  the  following  remarks  were  made  by  the  Judge, 
in  delivering  the  opinion  of  the  Court :  "  I  take  the  general  doctrine  to  be 
clear,  that  whenever  a  debt  is  made  payable  in  one  country,  and  it  is  afterwards 
sued  for  in  another  country,  the  creditor  is  entitled  to  receive  the  full  sum 
necessary  to  replace  the  money  in  the  country  where  it  ought  to  have  been 
paid,  with  interest  for  the  delay ;  for  then,  and  then  only,  is  he  fully  indemni- 
fied for  the  violation  of  the  contract.  In  every  such  case  the  plaintiff  is,  there- 
fore, entitled  to  have  the  debt  due  to  him  first  ascertained  at  the  par  of  ex- 
change between  the  two  countries,  and  then  to  have  the  rate  of  exchange 
between  those  countries  added  to  or  subtracted  from  the  amount,  as  the  case 
may  require,  in  order  to  replace  the  money  in  the  country  where  it  ought 
to  be  paid.  It  seems  to  me,  that  this  doctrine  is  founded  on  the  true  princi- 
ples of  reciprocal  justice.  The  question,  therefore,  in  all  cases  of  this  sort, 
where  there  is  not  a  known  and  settled  commercial  usage  to  govern  them, 
seems  to  me  to  be  rather  a  question  of  fact  than  of  law.  In  cases  of  accounts 
and  advances,  the  object  is  to  ascertain  where,  according  to  the  intention  of 
the  parties,  the  balance  is  to  be  repaid  ?  In  the  country  of  the  creditor  or  of 
the  debtor?  In  Lanusse  v.  Barker,  (3  Wheat.  R.  101,  147),  the  Supreme 
Court  of  the  United  States  seem  to  have  thought,  that  where  money  is  ad- 
vanced for  a  person  in  another  State,  the  implied  understanding  is  to  replace 
it  in  the  country  where  it  is  advanced,  unless  that  conclusion  is  repelled  by 
the  agreement  of  the  parties  or  by  other  controlling  circumstances.  Governed 
by  this  rule,  the  money  being  advanced  in  Boston,  so  far  as  it  was  not  reim- 
bursed out  of  the  proceeds  of  the  sales  at  Trieste,  would  seem  to  be  proper 
to  be  repaid  in  Boston.  In  relation  to  mere  balances  of  account  between  a 
foreign  factor  and  a  home  merchant,  there  may  be  more  difficulty  in  ascertain- 
ing where  the  balance  is  reimbursable,  whether  where  the  creditor  resides,  or 
where  the  debtor  resides.  Perhaps  it  will  be  found,  in  the  absence  of  all 
controlling  circumstances,  the  truest  rule  and  the  easiest  in  its  application, 
that  advances  ought  to  be  deemed  reimbursable  at  the  place  where  they  are 
made,  and  sales  of  goods  accounted  for  at  the  place  where  they  are  made  or 
authorized  to  be  made.  Thus,  if  a  consignment  is  made  in  one  country  for 
sales  in  another  country  where  the  consignee  resides,  the  true  rule  would  seem 
to  be,  to  hold  the  consignee  bound  to  pay  the  balance  there,  if  due  from  him ; 
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§  312.  In  one  case,  where,  by  a  will  made  in  India,  a 
legacy  was  given  of  30,000  Sicca  rupees,  and  the  testator 


and  if  dae  to  him  on  advances  there  made,  to  receive  the  halance  from  the 
consignor  there.  The  case  of  Conseeqna  o.  Fanning,  (3  John*  Ch.  R.  587f 
610),  which  was  reversed  in  17  John.  R.  511,  proceeded  upon  this  intelli- 
gihle  ground,  hoth  in  the  Court  of  Chancery  and  in  the  Court  of  Errors  and 
Appeals ;  the  difference  between  these  learned  tribunals  not  being  so  much  in 
the  rule,  as  in  its  application  to  the  circumstances  of  that  particular  case.  I 
am  aware,  that  a  different  rule  in  respect  to  balances  of  account  and  debts 
due  and  payable  in  a  foreign  country,  was  laid  down  in  Martin  o.  Franklin, 
(4  John.  R.  125),  and  Scofield  v.  Day,  (20  John.  R.  102) ;  and  that  it  has 
been  followed  by  the  Supreme  Court  of  Massachusetts,  in  Adams  v.  Cordis, 
(8  Pick.  R.  260).  It  it  with  unaffected  diffidence  that  I  venture  to  express 
a  doubt  as  to  the  correctness  of  the  decisions  of  these  learned  Courts  upon 
this  point.  It  appears  to  me  that  the  reasoning  in  4  John.  R.  125,  which 
constitutes  the  basis  of  the  other  decisions,  is  far  from  being  satisfactory. 
It  states  very  properly,  that  the  Court  have  nothing  to  do  with  inquiries 
into  the  disposition  which  the  creditor  may  make  of  his  debt  after  the  money 
has  reached  his  hands;  and  the  Court  are  not  to  award  damages  upon 
such  uncertain  calculations  as  to  the  future  disposition  of  it.  But  that  is  not, 
it  is  respectfully  submitted,  the  point  in  controversy.  The  question  is,  whe- 
ther if  a  man  has  undertaken  to  pay  a  debt  in  one  country,  and  the  creditor 
is  compelled  to  sue  him  for  it  in  another  country  where  the  money  is  of  less 
value,  the  loss  is  to  be  borne  by  the  creditor  who  is  in  no  fault,  or  by  the  debtor 
who,  by  the  breach  of  this  contract,  has  occasioned  the  loss  ?  The  loss  of 
which  we  here  speak  is  not  a  future  contingent  loss.  It  is  positive,  direct, 
immediate.  The  very  rate  of  exchange  shews  that  the  very  same  sum  of  money 
paid  in  the  one  country,  is  not  an  indemnity  or  equivalent  for  it  when  paid  in 
another  country,  to  which  by  the  default  of  the  debtor  the  creditor  is  bound  to 
resort.  Suppose  a  man  undertakes  to  pay  another  10,000  dollars  in  China, 
and  violates  his  contract ;  and  then  he  is  sued  therefor  in  Boston,  when  the 
money  if  duly  paid  in  China  would  be  worth  at  the  very  moment  20  per  cent, 
more  than  it  is  in  Boston  :  what  compensation  is  it  to  the  creditor  to  pay  him 
the  10,000  dollars  at  the  par  in  Boston  ?  Indeed  I  do  not  perceive  any  just 
foundation  for  the  rule,  that  interest  is  payable  according  to  the  law  of  the 
place  where  the  contract  is  to  be  performed,  except  it  be  the  very  same  on 
which  a  like  claim  may  be  made  as  to  the  principal,  viz.,  that  the  debtor 
undertakes  to  pay  there,  and  therefore  is  bound  to  put  the  creditor  in  the 
same  situation  as  if  he  had  punctually  complied  with  his  contract  there 
It  is  suggested,  that  the  case  of  bills  of  exchange  stands  upon  a  distinct 
ground,  that  of  usage,  and  is  an  exception  from  the  general  doctrine.  I 
think  otherwise.  The  usage  has  done  nothing  more  than  ascertain  what 
should  be  the  rate  of  damages  for  a  violation  of  the  contract  generally,  as  a 
matter  of  convenience  and  daily  occurrence  in  business,  rather  than  to  have  a 
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afterwards  died  in  England^  leaving  personal  property 
both  in  England  and  in  India ;  upon  a  suit  in  Chan- 
eery  for  the  legacy  the  Master  to  whom  it  was  referred. 


flactaatiDg  standard,  dependent  upon  the  daily  rates  of  exchange ;  exactly 
for  the  same  reason^  that  the  rule  of  deducting  one-third  new  for  old  is  ap- 
plied to  cases  of  repairs  of  ships^  and  the  deduction  of  one- third  from  the 
gross  freight  is  applied  in  cases  of  general  average.  It  cuts  off  all  minute 
calculations  and  inquiries  into  evidence.  But  in  cases  of  bills  of  exchange, 
drawn  between  countries  where  no  such  fixed  rate  of  damages  exists,  the 
doctrine  of  damages  applied  to  the  contract  is  precisely  that  which  is  sought 
to  be  applied  to  the  case  of  a  common  debt  due  and  payable  in  another  country; 
that  is  to  say,  to  pay  the  creditor  the  exact  sum  which  he  ought  to  have  received 
in  that  country.  That  is  sufficiently  clear  from  the  case  of  Mellish  v.  Simeon, 
(  2  H.  Black.  R.  378),  and  the  whole  theory  of  re- exchange.  My  brother,  the 
late  Mr.  Justice  Washington,  in  the  case  of  Smith  r.  Shaw,  (2  Wash.  Cir.  R.  167, 
168,  in  1808),  which  was  a  suit  brought  by  an  English  merchant  on  an  account 
for  goods  shipped  to  the  defendants*  testator, — where  the  money  was  doubtless 
to  be  paid  in  England^  and  a  question  was  made,  whether,  it  being  a  sterling 
debt,  it  should  be  turned  into  currency  at  the  par  of  exchange,  or  at  the  then 
rate  of  exchange,  held — that  the  debt  was  payable  at  the  then  rate  of  exchange. 
To  which  Mr.  Ingersoll,  at  that  time  one  of  the  ablest  and  most  experienced 
lawyers  at  the  Philadelphia  bar,  of  counselfOT  the  defendant,  assented.  It  is 
said,  that  the  point  was  not  started  at  the  argument,  and  was  settled  by  the 
Court  suddenly,  without  advancing  any  reasons  in  the  support  of  it.  I  cannot 
but  view  the  case  in  a  very  different  light.  The  point  was  certainly  made 
directly  to  the  Court,  and  attracted  its  full  attention.  The  learned  Judge  was 
not  a  Judge  accustomed  to  come  to  sudden  conclusions,  or  to  decide  any  point 
which  he  had  not  most  scrupulously  and  deliberately  considered.  The  point 
was  probably  not  at  all  new  to  him ;  for  it  must  frequently  have  come  under 
his  notice  in  the  vast  variety  of  cases  of  debts  due  on  account  by  Virginia 
debtors  to  British  creditors,  which  were  sued  for  during  the  period  in  which 
he  possessed  a  most  extensive  practice  at  the  Richmond  bar.  The  circum- 
stance, that  so  distinguished  a  lawyer  as  Mr.  Ingersoll  assented  to  the  de- 
cision, is  a  farther  proof  to  me,  that  it  had  been  well  understood  in  Pennsyl- 
vania to  be  the  proper  rule.  If,  indeed,  I  were  disposed  to  indulge  in  any 
criticism,  I  might  say  that  the  cases  in  4  John.  R.  125,  and  20  John.  R. 
101,  102,  do  not  appear  to  have  been  much  argued  or  considered;  for  no 
general  reasoning  is  to  be  found  in  either  of  them  upon  principle,  and  no 
authorities  were  cited.  The  arguments  and  the  opinion  contain  little  more 
than  a  dry  statement  and  decision  of  the  point.  The  first  and  only  case,  in 
which  the  question  seems  to  have  been  considered  upon  a  thorough  argument, 
is  that  in  8  Pick.  R.  260.  I  regret  that  I  am  not  able  to  follow  its  author- 
ity with  a  satisfied  assent  of  mind." 
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estimated  the  Sicca  rupees  at  2s.  6d.  per  Sicca  rupee,  being 
the  East  India  Company's  rate  of  exchange  between  India 
and  Great  Britain,  (i.  e.  on  bills  drawn  in  India  on  Great 
Britain),  at  the  time  the  legacy  became  due.  At  the  same 
time,  the  par  or  sterling  value  of  the  Sicca  rupees  in  India 
and  England  was  2s.  Id.  per  Sicca  rupee ;  and  the  East 
India  Company's  rate  of  exchange  between  Great  Britain 
and  India,  (i.  e.  on  bills  drawn  in  England  on  India),  was 
2s.  3d.  Upon  exceptions  taken  to  the  Report,  it  was  con- 
tended, that  either  the  par  of  exchange  or  the  rate  of  ex- 
change between  Great  Britain  and  India  ought  to  have  been 
adopted  \  Lord  Eldon  on  that  occasion  said :  ^^  In  all  the 
cases  reported  upon  the  wills  of  persons  in  Ireland  or 
Jamaica,  and  dying  there,  and  vice  versd  in  this  country, 
some  legacies  being  expressed  in  sterling  money,  others  in 
sums,  without  reference  to  the  nature  of  the  coin  in  which 
they  are  to  be  paid,  the  legacies  are  directed  here  to  be  com- 
puted according  to  the  (real)  value  of  the  currency  of  the 
country  to  which  the  testator  belonged,  or  where  the  pro- 
perty was ;  and  I  apprehend  no  more  was  done  in  such 
cases,  than  ascertaining  the  value  of  so  many  pounds  in  the 
current  coin  of  the  country,  and  paying  that  amount  out  of 
the  funds  in  Court.  On  the  other  hand,  I  do  not  believe 
the  Court  have  ever  said  they  would  not  look  at  the  value 
of  the  current  coin  of  the  country,  but  would  take  it  as 
bullion.  At  the  time  of  Wood's  half-pence  in  Ireland,  what- 
ever was  their  actual  worth,  yet  payment  in  England  must 
have  been  according  to  their  nominal  current  value,  not 
the  actual  value.  So  whatever  was  the  current  value  of 
the  rupee  at  the  time  when  this  legacy  ought  to  be  paid, 
is  the  ratio  according  to  which  payment  must  be  made  here 
in  pounds  sterling.  If  twelve  of  Wood's  half-pence  were 
worth  six  pence  in  this  Court,  six  pence  must  have  been  the 
sum  paid.     And  in  a  payment  in  this  Court,  the  cost  of  re- 


1  Cockerell  v.  Barber,  16  Yes.  461,  465. 
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mlttance  has  nothing  to  do  with  it.  So  if  the  value  of 
30^000  rupees  at  the  time  the  payment  ought  to  have  been 
made  in  India  was  <£  10^000^  that  is  the  sum  to  be  paid 
here^  without  any  consideration  as  to  the  expense  of  remit- 
tance/* And  he  accordingly  directed  the  Master  to  review 
his  report^  and  the  legacies  to  be  paid  according  to  the 
current  value  of  the  Sicca  rupee  in  Calcutta^ 

§  313.  In  considering  this  decision^  it  is  material  to  ob- 
serve^ that  the  will  was  made  in  India^  and^  of  course^  the 
legacy  payable  there ;  and  the  testator  died  in  England^ 
leaving  personal  assets  in  both  countries.  Under  these  cir- 
cumstances^ the  legatee  was  not  compellable  to  resort  to 
England  for  payment  of  the  legacy  ;  but  he  elected  of  his 
own  mere  choice  to  receive  it  there.  He  might  have  resorted 
to  India  if  he  had  pleased^;  and  if  so^  he  would  have  been 
entitled  to  the  exact  amount  of  30^000  Sicca  rupees^  accord- 
ing to  their  current  value  there.  He  ought  not^  then^  by 
resorting  to  a  court  in  England^  to  oblige  the  estate  to  bear 
the  charge  of  the  remittance  of  the  amount  to  England^ 
with  which  it  was  charged  by  the  Master's  report.  Nor 
ought  the  estate^  upon  his  mere  election  to  receive  the 
amount  in  England^  to  pay  for  the  remittance  of  the  same 
from  England  to  India.  The  decree  of  the  Court  was, 
therefore,  manifestly  right,  and  consistent  with  the  princi- 
ples above  stated.  The  language  of  the  Court,  however, 
does  not  seem  to  put  the  case  upon  this  clear  ground ;  but 
to  put  it  upon  the  ground,  that  the  value,  at  the  par  of  ex- 
change, (not  indeed  the  nominal,  but  the  real  par),  without 
any  reference  to  the  place  of  payment  or  of  remittance,  was, 
in  all  cases,  the  true  rule.  It  admits,  however,  of  some  doubt, 
whether  the  Court  intended  to  make  so  general  an  applica- 
tion of  its  language,  and  did  not  intend  to  restrain  it  to  the 


1  Cockerell  v.  Barber,  16  Ves.  461,  465. 

2  See  Bourke  v.  Ricketts,  10  Ves.  332,  and  Raithby's  Notes  to  Rane- 
lagh  r.  Champant,  2  Vern.  395;  Saunders  v,  Drake,  2  Atk.  R,  466;  Sta- 
pleton  V,  Conway,  1  Ves.  427* 
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circumstances  of  the  particular  case.  Suppose  tiie  executor 
in  India  had  remitted  all  the  funds  to  England,  and  had 
become  domiciled  there^  and  the  legatee  had  always  lived  in 
India ;  would  not  the  latter^  having  no  other  means  of  get- 
ting payment  but  by  a  suit  in  England,  have  been  entitled 
to  the  charge  of  remittance  to  India?  Without  expressing 
any  opinion  upon  the  subject,  it  may,  perhaps,  be  thought 
worthy  of  further  consideration.  Some  of  the  cases  ^  already 
cited  are  certainly  at  variance  with  this  decision,  if  it  is 
to  be  deemed  to  assert  a  doctrine  of  universal  application*. 


^  Scott  0.  Bevan,  2  Barn.  &  Adol.  78.  See  also  Delegal  9.  Naylor» 
7  BiDg.  R.  460,  which  apparently  supports  the  mle  in  Scott  v.  Beyan,  and 
Ante,  §  808,  309,  811,  311  a. 

3  In  the  case  of  mixed  money,  in  Sir  John  Davies's  Reports  [28],  48, 
there  is  a  cnrioas  discussion  as  to  the  nature  and  changes  of  English  cur- 
rency. A  bond  was  given  in  England  for  the  payment  of  '^£100  sterling, 
coxrent  and  lawful  money  of  England,"  to  be  paid  in  Dublin,  Ireland;  and 
between  the  time  of  giving  the  bond  and  its  becoming  due.  Queen  Elizabeth, 
by  proclamation,  recalled  the  existing  currency  in  Ireland^  and  issued  a  new 
debased  coinage,  (called  mixed  money),  declaring  it  to  be  the  lawful  cur- 
rency in  Ireland.  A  tender  was  made  in  this  debased  coin,  or  mixed  coin, 
in  Dublin,  in  payment  of  the  bond.  The  question,  before  the  Privy  Council 
of  Ireland,  was,  whether  the  tender  was  good,  or  ought  to  have  been  in  cur- 
rency or  value  equal  to  the  current  lawful  money  then  current  in  England. 
The  Court  held  the  tender  good :  first,  because  the  mixed  money  was  current 
lawful  of  England,  Ireland  being  within  the  sovereignty  of  the  British  crowni 
and  secondly,  because  the  payment  being  to  be  in  Dublin,  it  could  be  made 
in  no  other  currency  than  the  existing  currency  of  Ireland,  which  was  the 
mixed  money  *  The  Court  do  not  seem  to  have  considered  that  the  true  value 
of  the  English  current  money  might,  if  that  was  required  by  the  bond,  have 
been  paid  in  Irish  currency,  though  debased,  by  adding  so  much  more  as 
would  bring  it  to  the  par.  And  it  is  extremely  difficult  to  conceive  how  a 
payment  of  current  lawful  money  of  England  could  be  interpreted  to  mean 
current  or  lawful  money  of  Ireland,  when  the  currency  of  each  kingdom  was 
different,  and  the  royal  proclamation  made  a  distinction  between  them,  the 
mixed  money  being  declared  the  lawful  currency  of  IrelsCnd  only^  Perhapi 
the  desire  to  yield  to  the  royal  prerogative  of  the  Queen  a  submissive  obedl« 
ence,  as  to  all  payments  in  Ireland,  may  account  for  a  decision  so  little  con* 
sonant  with  the  principles  of  law  in  modern  times.  See  also  the  comments 
on  this  case  in  the  case  of  Pilkington  v.  Commissioners  for  Claims,  2  Knapp^ 
R.  18—21 ;  S.  C.  cited  2  Bligh,  R.  98,  n.  See  Kearney  v.  King,  2  Bam 
&  Aid.  301;  Sprowle  v.  Legg,  1  Barn.  &  Cres.  16. 
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§  313  a.  The  question  touching  the  effect  of  a  deprecia- 
tion of  the  currency  between  the  time  when  the  debt  is  con- 
tracted or  it  becomes  due^  and  the  subsequent  payment 
thereof^  which  was  hinted  at  in  the  preceding  case^  has  since 
arisen  in  a  more  direct  and  solemn  form^  and  undergone  no 
inconsiderable  discussion.  The  French  government^  during 
the  war  between  England  and  France^  had  confiscated  a  debt, 
due  from  a  French  subject  to  a  British  subject ;  and  subse- 
quently an  indemnity  was  stipulated  for  on  the  part  of  the 
French  government ;  and  there  having  been  a  great  depre- 
ciation of  the  French  currency  after  the  time  when  the  debt 
was  confiscated^  the  question  arose^  whether  the  debt  was  to 
be  calculated  at  the  value  of  the  currency  at  the  time  when 
the  confiscation  took  place,  or  subsequently;  and  it  was 
held,  that  it  ought  to  be  calculated  according  to  the  value 
at  the  time  of  the  confiscation.  On  that  occasion,  the  case 
in  Sir  John  Davies's  Reports,  already  alluded  to ',  was  re- 
ferred to,  as  well  as  the  opinions  of  foreign  jurists  on  the 
same  subject;  and  Sir  William  Grant,  in  delivering  the 
opinion  of  the  Court,  said,  **  Great  part  of  the  argument  at 
the  bar  would  undoubtedly  go  to  shew,  that  the  Commis- 
sioners have  acted  wrong  in  throwing  that  loss  upon  the 
French  government  in  any  case ;  for  they  resemble  it  to  the 
case  of  depreciation  of  currency,  happening  between  the 
time  that  a  debt  is  contracted  and  the  time  that  it  is  paid ; 
and  they  have  quoted  authorities  for  the  purpose  of  shewing, 
that  in  such  a  case  the  loss  must  be  borne  by  the  creditor, 
and  not  by  the  debtor.  That  point  it  is  unnecessary  for  the 
present  purpose  to  consider,  though  Vinnius,  whose  autho- 
rity was  quoted  the  other  day,  certainly  comes  to  a  conclu- 
sion directly  at  variance  with  the  decision  in  Sir  John  Da- 
vies's Reports.  He  takes  the  distinction,  that  if  between 
the  time  of  contracting  the  debt  and  the  time  of  its  payment, 
the  currency  of  the  country  is  depreciated  by  the  State,  that 


1  Ante,  §  312,  313,  note  2. 


S 


GH.  Tin.]  FOREIGN  CONTRACTS.  441 

18  to  say,  lowered  in  its  intrinsic  goodness,  as  if.  there  were 
a  greater  proportion  of  alloy  put  into  a  guinea  or  a  shillings 
tlie  debtor  should  not  liberate  himself  by  paying  the  nominal 
amount  of  his  debt  in  the  debased  money ;  that  is,  he  may 
pay  in  the  debased  money,  being  the  current  coin,  but  he 
must  pay  so  much  more  as  would  make  it  equal  to  the  sum 
he  borrowed.  But  he  says,  if  the  nominal  value  of  the  cur- 
rency, leaving  it  unadulterated,  were  to  be  increased,  as  if 
they  were  to  make  the  guinea  pass  for  30^.,  the  debtor  may 
liberate  himself  from  a  debt  of  1/.  lOs.  by  paying  a  guinea, 
although  he  had  borrowed  the  guinea  when  it  was  but  worth 
21  s.  I  have  said  it  is  unnecessary  to  consider  whether  the 
conclusion  drawn  by  Vinnius,  or  the  decision  in  Davies's 
Reports,  be  the  correct  one;  for  we  think  this  has  no  ana- 
logy to  the  case  of  creditor  and  debtor.  There  is  a  wrong 
act  done  by  the  French  government ;  then  they  are  to  undo 
that  wrong  act,  and  to  put  the  party  into  the  same  situation 
as  if  they  never  had  done  it.  It  is  assumed  to  be  a  wrong 
act,  not  only  in  the  treaty,  but  in  the  repealing  decree. 
They  justify  it  only  with  reference  to  that  which,  as  to  this 
country,  has  a  false  foundation ;  namely,  on  the  ground  of 
what  other  governments  had  done  towards  them,  they  hav- 
ing confiscated  the  property  of  French  subjects;  therefore, 
they  say,  we  thought  ourselves  justified  at  the  time  in  re- 
taliating upon  the  subjects  of  this  country.  That  being 
destitute  of  foundation  as  to  this  country,  the  Republic 
themselves,  in  effect,  confess  that  no  such  decree  ought  to 
have  been  made,  as  it  affected  the  subjects  of  this  country. 
Therefore  it  is  not  merely  the  case  of  a  debtor  paying  a  debt 
at  the  day  it  falls  due;  but  it  is  the  case  of  a  wrong-doer, 
who  must  undo,  and  completely  undo,  the  wrongful  act  he 
has  done ;  and  if  he  has  received  the  assignats  at  the  value 
of  50d.,  he  does  not  make  compensation  by  returning  an 
assignat^  which  is  only  worth  20d.;  he  must  make  up  the 
difference  between  the  value  of  the  assignat  at  different  pe- 
riods. And  that  is  the  case  stated  by  Sir  John  Davies, 
where  restitutio  in  integrum  is  stated.     He  says,  two  cases 
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were  put  by  the  Judges^  who  were  called  to  the  assistance 
of  the  Privy  Council,  although  they  were  not  positively  and 
formally  resolved.  He  says,  it  is  said,  if  a  man  upon  mar- 
riage receive  ^1000  as  a  portion  with  his  wife,  paid  in  silver 
money,  and  the  marriage  is  dissolved  causd  precontractAs, 
so  that  the  portion  is  to  be  restored,  it  must  be  restored  in 
equal  good  silver  money,  though  the  State  shall  have  depre- 
ciated the  currency  in  the  meantime.  So  if  a  man  recover 
£100  damages,  and  he  levies  that  in  good  silver  money,  and 
that  judgment  is  afterwards  reversed,  by  which  the  party  is 
put  to  restore  back  all  he  has  received,  the  judgments-cre- 
ditor cannot  liberate  himself  by  merely  restoring  <£100  in 
the  debased  currency  of  the  time ;  but  he  must  give  the  very 
same  currency  that  he  had  received.  That  proceeds  upon 
the  principle,  that  if  the  act  is  to  be  undone,  it  must  be 
completely  undone,  and  the  party  is  to  be  restored  to  the 
situation  in  which  he  was  at  the  time  the  act  to  be  undone 
took  place.  Upon  that  principle,  therefore,  undoubtedly  the 
French  government,  by  restoring  assignats  at  the  end  of 
thirteen  months,  did  not  put  the  party  in  the  same  situation 
in  which  he  was  when  they  took  from  him  assignats  that 
were  of  a  very  different  value.  We  have  said,  that  as  this 
point  is  not  directly  or  immediately  before  us,  it  can  make 
no  part  of  our  decree.  At  the  same  time,  it  may  not  per- 
haps have  been  without  some  utility  to  have  given  an  opinion 
upon  it,  inasmuch  as  it  was  argued  and  discussed  at  the  bar. 
And  we  think,  therefore,  the  Commissioners  have  proceeded 
on  a  perfectly  right  principle  in  those  cases,  in  which  we  un- 
derstand they  have  made  an  allowance  for  the  depreciation 
of  paper  money;  and  considering  that  this  case  does  not 
differ  from  those  in  which  they  have  made  that  allowance, 
we  are  of  opinion  that  the  claimants  ought  to  have  the  same 
equity  administered  to  them  in  remunerating  them  for  the 
loss  they  have  sustained  *." 


^  Pilkington  v.  Commissioners  for  Claims,  2  Knapp,  R.  17 — 21. 
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§313  6.  The  opinions  of  Vinnius  and  Pothier^  alluded  to 
in  the  opinion  of  Sir  Wm.  Grant,  fully  confirm  his  state* 
ments.  Vinnius  is  of  opinion  that  the  value  of  the  money 
at  the  time  when  it  ought  to  be  paid,  is  the  value  which  b 
to  be  allowed  to  the  creditor.  Of  the  same  opinion,  he 
adds,  are  Bartolus,  and  Baldus,  and  De  Castro,  and  indeed 
of  jurists  generaUy,  with  the  exception  of  Dumoulin,  and 
Hotomannus,  and  Donellus,  who  think  the  value  at  the  time 
of  making  the  contract  ought  to  govern.  Hence,  after  hav- 
ing discussed  the  principle,  he  says,  in  confonmty  with  the 
opinions  of  the  former :  Hoc  auiem  fundamento  posito,  si- 
guidem  neutri  cantrahentium  injuriam  fieri  volumus^  ita  de^ 
fimemlum  mdetur,  ut  si  bofdtas  maneta  intrinseca  mutata  sit, 
tempus  contractus,  si  extrinseca,  id  est  valor  imposititius, 
tempus  solutionis  in  solutione facienda,  spectari  deheat^.  Po- 


1  Yinnioi,  A^  Instit.  lib.  8,  tit.  15;  Textns  De  Mutno.  Comm.  n.  12, 
p.  599,  (edit.  1726).  The  whole  passage  deservei  to  be  cited:  Atqne  bine 
pendet  deciaio  nobilissimae  qnaestioDit,  si  post  contractnm  aestimatio  nmnmonun 
crevertt  aot  decreverity  utram  in  solutione  facienda  spectare  oporteat  yalorem, 
qnem  babebant  tempore  contractas,  an  qui  nunc  est  tempore  solutionis:  in- 
tellige  si  nibil,  de  ea  re  expresse  dictum  sit,  neque  mora  interrenerit.  Moli« 
naeus,  Hotomannus,  Donellus  contendunt,  tempus  contractus  inspiciendum 
essoy  id  est,  ea  aestimatione  nummos  reddendos,  non  quae  nunc  est,  sed  quae 
initio  fuir,  cum  dabantur.  Nimirum  nihil  illi  in  pecunia  numerata  praeter 
aestimationem  considerandum  putant,  totaroque  nummi  bonitatem  in  hac  ipsa 
aestimatione  consistere :  ac  proinde  creditori  non  facere  injuriam,  qui  eandem 
aestimationem,  quam  accepit,  reddit:  tantum  enim  reddere  eum,  quantum  ac- 
cepit,  quod  ad  solutidnem  mutui  sit  satis.  Itaque  secundum  homm  sententiam, 
si  100  aurei  mutuo  dati  sint,  cum  aureus  valebat  asses  50  reddantur  autem,  cum 
sioguli  valent  asses  55  debitor  reddens  creditori  aureos  90  aut  in  singulos  an- 
reos  50  asses  reddit,  quantum  accepit,  et  liberatur:  et  vicissim  si  imminuta  sit 
ad  eundem  modum  aureorum  aestimatio,  non  liberatur,  nisi  reddat  aureos  1 10 
aut  in  singulos  aureos  asses  55.  Bartolus  vero  (in  1.  Paulus  101  de  solut). 
Baldus  (in  1.  res  in  dotem.  24  de  jur.  dot.)  Castro  (in  lib.  3,  de  reb.  cred), 
et  DD.  comm.  ut  videre  est  apud  Boer,  decis.  327  contra  consent,  spectandum 
esse  in  proposito  tempus  solutionis,  id  est,  aucto  vel  deminuto  nummorum  ▼•- 
lore,  ea  aestimatione  reddi  eos  oportere,  non  quae  tunc  fuit,  cum  dabantur,  sed 
quae  nunc  est,  cum  solvuntur;  neque  aliud  statu!  posse  sine  creditoris  ant 
debitoris  injuria.  Quae  sententia,  ut  mihi  videtur,  et  verior  et  aequior  est. 
Nam  quod  contrariae  sententiae  auctores  unicum  urgent,  in  nnmmis  non  ma* 
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thier  holds  the  opposite  opinion,  and  says :  *'  It  remains  to 
be  observed,  in  regard  to  the  price,  that  it  may  be  rendered 
in  a  money  different  from  that  in  which  it  is  paid.  If  it  is 
paid  to  the  seller  in  gold,  the  seller  may  repay  it  in  pieces 
of  silver,  or  vice  versd.  In  like  manner,  though  subsequent 
to  the  payment  of  the  price,  the  pieces  in  which  it  is  paid 
are  increased  or  diminished  in  value ;  though  they  are  dis- 

terise,  sed  solius  sestiroalioDis  imposititise  atque  externs,  quam  ob  id  volgo 
extrinsecam  nummi  bonitatem  vocanli  rationem  duci,  Dummumque  nihil  aliud 
esse,  quam  quod  public^  valet,  vereor,  ut  simpliciter  verum  sit.  Utique  enim 
materia  numismatis  fundamentum  est  et  causa  valoris:  quippe  qui  variatur 
pro  diversitate  materis:  oportetque  valorem  hunc  justa  aliqoa  proportione 
materiae  respoudere:  Deque  in  bene  constituta  repub.  nummo  ea  ssstimatio 
impoui  debet,  quae  pretium  materiae,  ex  qua  cuditur,  superat,  aut  superet  ultra 
modum  expensarum,  qus  in  signanda  pecunia  fiunt;  quod  ad  singularum  spe- 
cierom  valorem  parum  addere  potest.  Sed  hoc  ad  actus  et  praestationes  pri- 
▼atorum  non  pertinet.  Illud  pertinet,  quod  si  dicimus,  creditis  nummis  nihil 
prseter  aestimationem  eorum  creditum  intelligi,  necessario  sequitur,  creditorem 
teneri  in  alia  forma  aut  materia  nummos  accipere  contra  definitionem  Pauli  in 
d.  1.  99,  de  solut.  etiamsi  damnum  ex  eo  passums  sit :  nam,  qui  recipit,  quod 
credidit,  nihil  habet,  quod  conqueratnr.  Sequitur  et  hoc,  si  contingat  mutari 
nnmmorum  bonitatem  intrinsecam,  id  est,  si  valore  veteri  retentio  percutiantur 
novi  nummi  ex  deteriore  materia,  quam  ex  qua  cusi,  qui  dati  sunt,  pnta,  si 
qui  dati  sunt,  cusi  fuerint  ex  puro  auro,  postea  alii  feriantur  ex  auro  minus 
puro  et  mixto  ex  aere,  debitorem  restituendo  tot  mixtos  et  contaminatos,  quot 
ille  puros  accepit,  liberari  cum  insigni  injuria  creditoris:  et  contra  interpp. 
pene  omnium  doctrinam,  qui  hoc  casu  solutionem  faciendam  esse  statuunt  ad 
valorem  intrinsecum  monetae,  qui  currebat  tempore  contractus,  testibus  Gail.  2, 
obs.  73,  nn.  6  &  7*  Borcholt.  de  feud,  ad  cap.  un.  quae  sunt  regal,  num.  62. 
Illud  enim  maxime  in  hac  disputatione  considerandum  est,  quoniam  hie  finis 
nummi  principalis  est,  ut  serviat  rebus  necessariis  comparandis,  auctore  Aris- 
totele  1.  Polit.  6,  quod  mutata  monetae  bonitate  sive  extrinseca,  sive  in- 
trinseca,  pretia  rerum  omnium  mutentur,  et  pro  modo  auctae  aut  imminutae 
bonitatis  nummorum  crescant  aut  decrescant:  quod  ipsa  docet  experientia: 
eoque  facit  1.  2.  C.  de  vet.  num.  pot.  lib.  11.  Crescunt  rerum  pretia,  si  de- 
terior  materia  electa,  aut  manente  eadem  materia  valor  auctus  sit:  decrescunt 
electu  materiae  melioris,  aut  si  eadem  bonitate  materiae  manente  valor  immi- 
nutus  fuerit.  Fallitur  enim  imperitum  vulgus,  dum  sibi  persuadet,  ex  aug- 
mento  valoris  aurei  aliquid  sibi  lucri  accedere.  Hoc  autem  fundaraento  posito, 
siquidem  neutri  contrahentium  injuriam  fieri  volumus,  ita  definiendum  videtur, 
ut  si  bonitas  monetae  intrinseca  mutata  sit,  tempus  contractus,  si  extrinseca, 
id  est,  valor  imposititius,  tempus  solutionis  in  solutione  facienda  spectari  de- 
beat.     Atque  ita  saepissime  judicatum  est. 
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credited^  and  at  the  time  of  the  redemption  their  place  is 
supplied  by  new  ones  of  better  or  worse  alloy ;  the  seller, 
who  exercises  the  redemption^  ought  to  repay,  in  money 
which  is  current  at  the  time  he  redeems,  the  same  sum  or 
quantity  which  he  received  in  payment,  and  nothing  more 
nor  less.  The  reason  is,  that  in  money  we  do  not  regard 
the  coins  which  constitute  it,  but  only  the  value  which  the 
sovereign  has  been  pleased  that  they  shall  signify :  Eaque 
materia  forma  publica  percussa,  usum  domimumque  nan  tam 
ex  substantia  prabet,  quum  ex  quantitate;  D.  18,  1,  1. 
When  the  price  is  paid^  the  seller  is  not  considered  to  re- 
ceive the  particular  pieces,  so  much  as  the  sum  or  value, 
which  they  signify ;  and,  consequently,  he  ought  to  repay, 
and  it  is  sufficient  for  him  to  repay,  the  same  sum  or  value 
in  pieces  which  are  current,  and  which  have  the  signs  autho- 
rized by  the  prince  to  signify  that  value.  This  principle 
being  well  established  in  our  French  practice,  it  is  sufficient 
merely  to  state  it.  It  cuts  off  all  the  questions  made  by  the 
Doctors  concerning  the  changes  of  money  \  " 

§  314.  Negotiable  instruments  often  present  questions  of  a 
like  mixed  nature  ^  Thus,  suppose  a  negotiable  bill  of  ex- 
change is  drawn  in  Massachusetts  on  England,  and  is  in- 
dorsed in  New  York,  and  again  by  the  first  indorsee  in 
Pennsylvania,  and  by  the  second  in  Maryland,  and  the  bill 
is  dishonoured ;  what  damages  will  the  holder  be  entitled 
to  ?  The  law  as  to  damages  in  these  States  is  different. 
In  Massachusetts,  it  is  ten  per  cent. ;  in  New  York  and  Penn- 
sylvania, twenty  per  cent.;  and  in  Maryland,  fifteen  per 
cent*.  What  rule,  then,  is  to  govern  ?  The  answer  is, 
that,  in  each  case,  the  lex  loci  contractus.  The  drawer  is 
liable  on  the  bill  according  to  the  law  of  the  place  where 
the  bill  was  drawn,  and  the  successive  indorsers  are  liable 


^  Pothier,  Traite  da  Contrat  de  Vente,  n.  416.     I  quote  from  Mr.  Cash- 
ing's  cxcelleDt  Translation,  n.  416,  pp.  264,  265. 
^  See  Post,  §  344,  §  353—361. 
'  3  Kent.  Comm.  L^^-t.  44,  pp.  116 — 120,  3rd  edit. 
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on  the  bill  according  to  the  law  of  the  place  of  their  indorse- 
ment^ every  indorsement  being  treated  as  a  new  and  sub- 
stantive contract  ^  The  consequence  is^  that  the  indorser 
may  render  himself  liable^  upon  a  dishonour  of  the  bill^  for 
a  much  higher  rate  of  damages  than  he  can  recover  from 
the  drawer ;  but  this  results  from  his  own  voluntary  con- 
tract^ and  not  from  any  collision  of  rights  arismg  from  the 
nature  of  the  original  contract  ^. 

§  315.  It  has  sometimes  been  suggested  that  this  doctrine 
is  a  departure  from  the  rule^  that  the  law  of  the  place  of 
payment  is  to  govern'.  But^  correctly  considered^  it  is 
entirely  in  conformity  to  the  rule.  The  drawer  and  in- 
dorsers  do  not  contract  to  pay  the  money  in  the  foreign 
place  on  which  the  bill  is  drawn^  but  only  to  guarantee  its 
acceptance  and  payment  in  that  place  by  the  drawee ;   and 


1  Ante,  §  307;  Post,  §  317  ;  Powers  v.  Lynch,  3  Mass.  B.  77;  Prentiss 
r.  Savage,  13  Mass.  R.  20,  23,  24;  Slacam  v.  Pomeroy,  6  Cranch,  221 ; 
Depan  r.  Humphreys,  20  Martin,  R.  1,  14,  15;  Hicks  o.  Brown,  12  John. 
R.  142  ;  Bayley  on  Bills,  ch.  A.  p.  2S,  Phillips  &  Sewall's  edition ;  Trimhey 
9.  Yignier,  1  Bing.  R.  151,  159,  160 ;  Ante,  §267;  Post,  §  316  a,  §353 
— 361 ;  3  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  20,  pp.  771 — 
774. 

^  Pardessus  has  discussed  this  matter  at  large :  he  adopts  the  general 
doctrine  here  stated,  that  the  law  of  the  place  of  each  indorsement  is  to 
govern,  as  each  indorsement  constitutes  a  new  contract  between  the  imme- 
diate parties  :  and  he  applies  the  same  rule  to  damages,  and  says,  that  if  the 
law  of  the  place  where  a  bill  of  exchange  is  drawn  admits  of  the  accumu- 
lation of  costs  and  charges  on  account  of  re-exchanges,  (as  is  the  law  of  some 
conntries),  in  such  a  case  each  successive  indorser  may  become  liable  to  the 
payment  of  such  successive  accumulations,  if  allowed  by  the  law  of  the  place 
where  they  made  their  indorsement.  He  seems,  indeed,  to  press  his  doctrine 
farther,  and  to  hold,  that  if  the  law  of  the  place  of  such  indorsement  does  not 
allow  such  accumulation  of  re-exchanges,  but  the  law  of  the  place  where 
the  bill  is  drawn  does,  the  indorsers  will  be  liable  to  pay,  as  the  drawer 
would.  But  his  reasoning  does  not  seem  satisfactory  ;  and  it  is  certainly 
inconsistent  with  the  acknowledged  doctrines  of  the  common  law.  Pardessus, 
Droit  Commerc.  art.  1500.  See  also  Henry  on  Foreign  Laws,  53  App. 
239—242;  3  Kent,  Comm.  Lect.  44,  p.  115,  3rd  edit. 

3  2  Kent,  Comm.  Lect.  39,  pp,  459,  460,  3rd  edit.  ;  Chitty  on  Bills,  pp. 
191—194,  8th  edit.  London. 
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in  de&ult  of  such  payment^  they  agree  upon  due  notice  to 
reimburse  the  holder^  in  principal  and  damages,  at  the  place 
where  they  respectively  entered  into  the  contract  ^ 

§  316.  Nor  is  it  any  departure  from  the  rule  to  hold,  that 
the  time  when  the  payment  of  such  a  bill  is  to  accrue  is  to 
be  according  to  the  law  of  the  place  where  the  bill  is  pay- 
able ;  so  that  the  days  of  grace  (if  any)  are  to  be  allowed 
according  to  the  law  or  custom  where  the  bill  is  to  be  ac- 
cepted and  paid^;  for  such  is  the  appropriate  construction 
of  the  contract^  according  to  the  rules  of  law  and  the  pre- 
sumed intention  of  the  parties '. 

§  316  a.  Another  illustration  of  the  general  doctrine  may 
be  derived  from  the  case  of  negotiable  paper,  as  to  the  bind- 
ing obligation  and  effect  of  a  blank  indorsement.  It  seems, 
that  by  the  law  of  France  an  indorsement  in  blank  of  a  pro- 
missory note  does  not  transfer  the  property  to  the  holder, 
unless  certain  prescribed  formalities  are  observed  in  the  in- 
dorsement, such  as  the  date,  the  consideration,  and  the 
name  of  the  party  to  whose  order  it  is  passed ;  otherwise, 
it  is  treated  as  a  mere  procuration  ^  Now,  let  us  suppose  a 
note  made  at  Paris,  payable  to  the  order  of  the  payee,  and 
he  should  there  indorse  the  same  in  blank  without  the  pre- 
scribed formalities,  and  afterwards  the  holder  should  sue 
the  maker  of  the  note  in  another  country,  as  for  example  in 
England,  where  no  such  formalities  are  prescribed;  the 
question  would  arise,  whether  the  holder  could  recover  in 
such  a  suit  in  an  English  Court  upon  such  an  indorsement  ? 
It  has  been  held  that  he  cannot ;  and  this  decision  seems  to 
be  founded  in  the   true  principles  of  international  juris- 

1  Potter  p.  Brown,  5  East,  R.  123, 130;  Hicks  v.  Brown,  12  John.  R. 
142;  Powers  v.  Lynch,  3  Mass.  R.  77;  Prentiss  v*  Savage,  13  Mass.  R. 
20,  24;  Pardessus,  Droit.  Comm.  art.  1497. 

^  See  2  Kent,  Comm.  Lect.  39,  pp.  459,  460,  3rd  edit.;  Chitty  on  Bills, 
p.  191,  8th  edit.  London;  Pothier,  Contrat.  de  Change,  n.  15>  155;  5  Par- 
dessus, §  1495. 

3  Mr.  Justice  Martin  in  Vidal  v.  Thompson,  1 1  Martin,  R.  23,  24. 

^  Code  de  Conunerc.  art.  137, 138 ;  Trimhey  v.  Vignier,  1  Bing.  N.  Cu. 
151,  158—160. 
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prudence ;  for  it  relates  not  to  the  form  of  the  remedy,  but 
to  the  interpretation  and  obligation  of  the  contract,  created 
by  the  indorsement,  which  ought  to  be  governed  by  the  law 
of  the  place  of  indorsement^ 

§  316  6.  Another  illustration  may  be  derived  from  the 
different  obligations,  which  an  indorsement  creates  in  dif- 
ferent States.  By  the  general  commercial  law,  in  order  to 
entitle  the  indorsee  to  recover  against  any  antecedent  in- 
dorser  upon  a  negotiable  note,  it  is  only  necessary  that  due 
demand  should  be  made  upon  the  maker  of  the  note  at  its 
maturity,  and  due  notice  of  the  dishonour  to  the  indorser. 
But  by  the  laws  of  some  of  the  American  States,  it  is  re* 
quired,  in  order  to  charge  an  antecedent  indorser,  that  not 
only  due  demand  should  be  made  and  due  notice  given,  but 
that  a  suit  shall  be  previously  commenced  against  the  maker, 
and  prosecuted  with  effect  in  the  country  where  he  resides ; 
and  then  if  payment  cannot  be  obtained  from  him  under  the 
judgment,  the  indorsee  may  have  recourse  to  the  indorser. 
In  such  a  case,  it  is  clear  upon  principle  that  the  indorse- 
ment, as  to  its  legal  effect  and  obligation,  and  the  duties  of 
the  holder,  must  be  governed  by  the  law  of  the  place  where 
the  indorsement  is  made.  This  very  point  has  been  recently 
decided  in  a  case,  where  a  note  was  made  and  indorsed  in 
the  State  of  Illinois.  On  that  occasion  Mr.  Chief  Justice 
Shaw  in  delivering  the  opinion  of  the  Court,  said :  **  The 
note  declared  on,  being  made  in  Illinois,  both  parties  re- 
siding there  at  the  time,  and  it  also  being  indorsed  in  Illi- 
nois, we  think  that  the  contract  created  by  that  indorse- 
ment must  be  governed  by  the  law  of  that  State.  The  law 
in  question  does  not  affect  the  remedy,  but  goes  to  create, 
limit,  and  modify  the  contract  effected  by  the  fact  of  indorse- 
ment. In  that  which  gives  force  and  effect  to  the  contract, 
and  imposes  restrictions  and  modifications  upon  it,  the  law 


1  Trimbey  v.  Vignier,  1  Bing.  New  Cases,    151,    158—160;  §  Ante, 
§272. 
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of  the  place  of  contract  must  prevail  when  another  is  not 
looked  to  as  a  place  of  performance.  Suppose  it  were 
shewn  that  hy  the  law  of  Illinois  the  indorsement  of  a  note 
by  the  payee  merely  transferred  the  legal  interest  in  the 
note  to  the  indorsee,  so  as  to  enable  him  to  sue  in  his  own 
name,  but  imposed  no  conditional  obligation  on  the  indorser 
to  pay ;  it  would  hardly  be  contended,  that  an  action  could 
be  brought  here' upon  such  an  indorsement,  if  the  indorser 
should  happen  to  be  found  here,  because  by  our  law  such  an 
indorsement,  if  made  here,  would  render  the  indorser  con- 
ditionally liable  to  pay  the  note.  By  the  law  of  Illinois, 
the  indorser  is  liable  only  after  a  judgment  obtained  against 
the  maker ;  and  as  no  such  judgment  appears  to  have  been 
obtained  on  this  note,  the  condition  upon  which  alone  the 
plaintiff  may  sue  is  not  complied  with,  and  therefore  the 
action  cannot  be  maintained^''. 

§  317.  But,  suppose  a  negotiable  note  is  made  in  one 
country,  and  is  payable  there,  and  it  is  afterwards  indorsed 
in  another  country,  and  by  the  law  of  the  former  coiintry 
equitable  defences  are  let  in,  in  favour  of  the  maker,  and  by 
the  latter  such  defences  excluded ;  what  rule  is  to  govern  in 
regard  to  the  holder,  in  a  suit  against  the  maker  to  recover 
the  amount  upon  the  indorsement  to  him  ?  The  answer  is, 
the  law  of  the  place  where  the  note  was  made,  for  there  the 
maker  undertook  to  pay ;  and  the  subsequent  negotiation  of 
the  note  did  not  change  his  original  obligation,  duty,  or 
rights*.  Acceptances  of  bills  are  governed  by  the  same 
principles.  They  are  deemed  contracts  of  acceptance  in  the 
place  where  they  are  ma'de,  and  where  they  are  to  be  per- 
formed \  So,  Paul  Voet  lays  down  the  doctrine :  Quid  si 
de  Uteris  C ambit  incidat  questio;  quis  locus  erit  spectandusf 
Is  spectandus  est  locus,  ad  quern  sunt  destinatis,  et  ibidem  ac" 


1  Williams  v.  Wade,  1  Metcalf,  R.  82,  83. 
«  Ory  v:  Winter,  16  Martin,  R.  277;  Post,  §  332,  343,  844. 
s  Lewis  9.  Owen,  4  Barn.  &  Aid.  654 ;  Ante,  §  307 ;  Post,  §  333,  344, 
345. 
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ceptatce  ^  But  suppose  a  negotiable  acceptance,  or  a  ne- 
gotiable note  made  payable  generally  without  any  specifica* 
tion  of  place ;  what  law  is  to  govern  in  case  of  a  negotiation 
of  it  by  one  holder  to  another  in  a  foreign  country,  in  regard 
to  the  acceptor  or  to  the  maker  ?  Is  it  a  contract  by  them 
to  pay  in  any  place  where  it  is  negotiated,  so  as  to  be 
deemed  a  contract  of  that  particular  place,  and  governed  by 
its  laws  ?  The  Supreme  Court  of  Massachusetts  have  held, 
that  it  creates  a  debt  payable  any  where,  by  the  very  nature 
of  the  contract ;  and  it  is  a  promise  to  whosoever  shall  be 
the  holder  of  the  bill  or  note  ^  Assuming  this  to  be  true, 
still  it  does  not  follow  that  the  law  of  the  place  of  the  negotia- 
tion is  to  govern ;  for  the  transfer  is  not,  as  to  the  acceptor 
or  the  maker,  a  new  contract;  but  it  is  under,  and  a  part 
of  the  original  contract,  and  springs  up  from  the  law  of  the 
place  where  that  contract  was  made.  A  contract  to  pay 
generally  is  governed  by  the  law  of  the  place  where  it  is 
made;  for  the  debt  is  payable  there,  as  well  as  in  every 
other  place  ^     To  bring  a  contract  within  the  general  rule 


1  P.  Voct,  De  Stat.  §  9,  ch.  2,  n.  14,  p.  270,  (edit.  1713);  Id.  p.  327, 
(edit.  1661);  Po<t,  §  346,  Dote. 

3  Braynard  v.  Marshall,  8  Pick.  R.  194;  Post,  §  341,  §  343^346. 

*  See  Kearney  v.  King,  2  Barn.  &  Aid.  301 ;  Sprowle  r.  Legge,  1  Barn. 
&  Ores.  16;  Ante,  §  272  a;  Post,  §  329;  Don  v.  Lippman,  6  Ciark  & 
Fin.  1,  12,  13. — In  this  last  case  a  bill  of  exchange  was  drawn  and  accepted 
in  Paris  by  a  Scotchman  domiciled  in  Scotland,  and  it  was  payable  generally. 
It  seems,  that,  by  the  law  of  Scotland,  an  acceptance  is  deemed  payable  at  the 
place  of  the  domicil  of  the  acceptor,  at  the  time  when  it  becomes  due.  Lord 
Brongham  on  this  occasion  said:  ''It  appe'ars,  that  in  Scotland — and  it  it 
father  aingnlar  that  it  should  be  so-— where  a  bill  is  accepted  payable  gene- 
lally,  without  any  particular  place  being  named,  it  shall  be  deemed  payable  at 
the  place  at  which  the  acceptor  is  domiciled,  when  it  becomes  due.  It  be- 
comes of  some  importance  to  know  where  the  bills  were  payable,  because  this 
principle,  which  has  been  adopted  of  late  years  in  many  of  the  Scotch  decisions, 
and  towards  which  I  admit  the  great  leaning  of  the  Scotch  profession  is,  renders 
it  material  to  consider  whether  this  is  a  Scotch  or  a  foreign  debt.  Yet  some- 
times this  expression  is  used  in  the  cases  without  affording  any  sft^curacy  of 
description ;  for  sometimes  the  debt  is  called  English,  or  French,  in  respect  of 
the  place  where  the  contract  was  made;  sometimes  it  is  the  place  of  the 
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of  the  lex  loci,  it  is  not  necessary  that  it  should  be  payable 
exclusively  in  the  place  of  its  origin.  If  payable  everywhere, 
then  it  is  governed  by  the  law  of  the  place  where  it  is  made ; 
for  the  plain  reason,  that  it  cannot  be  said  to  have  the  law 
of  any  other  place  in  contemplation,  to  govern  its  validity^ 
its  obligation,  or  its  interpretation.  All  debts  between  the 
original  parties  are  payable  everywhere,  unless  some  spedal 
provision  to  the  contrary  is  made;  and  therefore  the  rule  is, 
that  debts  have  no  sUus;  but  accompany  the  creditor  every- 
where K  The  holder,  then,  tikes  the  contract  of  the  acceptor 
or  maker,  as  it  was  wiginally  made,  and  as  it  was  in  the 
place  where  it  was  made.  It  is  there  that  the  promise  is 
made  to  him  to  pay  everywhere  K 

§  318.  A  case  a  little  more  difficult  in  its  texture  is  when 
a  contract  is  made  in  one  country  for  payment  of  money  in 
another  country,  and,  by  the  laws  of  the  latter,  a  stamp  is 
required  to  make  the  contract  valid,  and  it  is  not  by  those 
of  the  former ;  whether  it  is  governed  by  the  lex  sobdumis, 
or  by  the  lex  loci  contractus,  as  to  the  stamp.  It  has  been 
held  that  a  stamp  is  not  required  in  such  a  case  to  give 
validity  to  the  contract,  upon  the  ground,  that  an  instru- 
ment, as  to  its  form  and  solemnities,  is  to  be  governed  by 
the  lex  loci  contractus,  and  not  by  the  law  of  the  place  of 
payment;  and  that  therefore  a  stamp  is  not  required  by  the 
principle  ^     On  that  occasion  the  Court  said :  ''  An  instru- 


origiD,  sometimes  of  the  payment  of  the  contract,  and  sometimes  of  the  do- 
micil  of  one  of  the  parties.  But,  at  all  events,  it  becomes  important  to  con- 
sider whether  this  was  a  foreign  or  a  Scotch  debt.  In  the  present  case  it  was 
held  most  properly  to  be  a  foreign  debt.  That  is  a  fact  admitted  ;  it  is  out 
of  all  controversy.  This,  therefore,  must  now  be  taken  to  be  a  French  debt ; 
and  then  the  general  law  is,  that  where  the  acceptance  is  general,  naming  no 
place  of  payment,  the  place  of  payment  shall  be  taken  to  be  the  place  of  the 
contracting  of  the  debt.  I  shall  therefore  deal  with  this  bill  as  if  it  was 
accepted,  payable  in  Paris." 

1  Blanchard  v.  Russell,  13  Mass.  R.  1,  6;  Slacumo.  Pomeroy,  6  Crancb, 
221;   Post,  §  329,  362,  399,  400. 

«  Post,  §  343,  344. 

3  Mr.  Justice  Martin  in   Vidal  v.  Thompson,  1 1  Martin,  R.  2S-*25« 
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ment^  as  to  its  form  and  the  formalities  attending  its  exe- 
cution^ must  be  tested  by  the  laws  of  the  place  where  it 
is  made ;  but  the  laws  and  usages  of  the  place  where  the 
obligation^  of  which  it  is  evidence,  is  to  be  fulfilled,  must 
regulate  the  performance.  A  bill  drawn  out  of  London 
must  be  paid  at  the  expiration  of  the  days  of  grace,  which 
the  laws  and  usages  of-  that  place  recognise ;  but  need  not 
have  those  stamps,  which  are  by  law  required  on  a  bill 
drawn  there  K" 

§  319.  But  a  case  more  difficult  to  reconcile  with  esta- 
blished principles  in  its  actual  adjudication,  has  occurred  in 
Massachusetts.  A  bill  of  exchange  was  drawn  at  Man- 
chester, in  England,  upon  a  firm  established  at  Boston,  in 
Massachusetts,  payable  in  London,  and  was  accepted  at 
Manchester  by  one  .of  the  firm,  then  there.  The  bill  was, 
therefore,  drawn  in  England,  accepted  in  England,  and  pay- 
able in  England.  But  upon  its  dishonour,  it  was  held  that 
it  was  to  be  deemed  a  bill  accepted  in  Boston ;  because  the 
domicil  of  the  firm  was  there,  and  that  damages  were  reco- 
yerable  of  ten  per  cent.,  as  they  would  be  upon  a  like  bill, 
accepted  in  Boston  ^  There  was  nothing  upon  the  face  of 
the  bill  that  alluded  to  an  acceptance  in  Boston,  and  no- 
thing in  the  circumstances  that  pointed  in  that  direction. 
It  was  certainly  competent  for  the  firm  to  contract  in  Eng- 
land, and  to  accept  in  England ;  and,  beyond  all  question, 
if  the  bill  had  been  drawn  solely  on  the  person  who  accepted 
it,  the  acceptance  must  have  been  deemed  to  be  made  in 


But  see  Ante^  §  260  and  note,  §  262,  262  a  ;  Wynne  v.  Jackson,  2  Rass. 
R.  351;  Clegg  0.  Levy,  3  Camp.  R.  166;  James  r.  Catherwood,  3  Dowl. 
&  Ryl.  R.  190. 

Ibil. 

3  Qrimshaw  v.  Bender,  6  Mass.  R.  157. — The  case  of  Acebal  v.  Levy, 
10  Bing.  R.  376,  379,  seems  to  have  involved  a  question  very  nearly  the 
same,  arising  under  the  Statute  of  Frauds  of  England,  the  contract  having 
been  made  in  Gijon  in  Spain  for  the  delivery  of  the  goods  purchased  in  Eng- 
land. The  Court  and  Bar  seem  to  have  thought,  that  the  contract  was  to  be 
governed  by  the  English  Statute  of  Frauds,  although  made  in  Spain.  See 
Ante,  §  262  a,  and  note. 
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England,  notwithstanding  his  domicil  was  in  Boston.  Is 
there  any  difference  between  an  acceptance  by  a  firm,  and 
an  acceptance  by  a  single  person  ?  Is  not  the  general  prin- 
ciple of  law  that  which  is  affirmed  by  Casaregis,  that  a  con- 
tract or  acceptance  is  to  be  deemed  made,  where  the  con- 
tract or  acceptance  is  perfected :  Eo  loci,  quo  ultimus  in  con- 
trahendo  assentitur  f  ^  It  has  certainly  been  put  upon  that 
ground  in  many  modern  authorities '.  And,  therefore,  if  the 
acceptor  be  an  accommodation  acceptor  in  one  country, 
payments  made  by  him  of  the  bills  drawn  by  the  drawer  in 
a  foreign  country,  will  be  deemed  payments  under  a  con- 
tract, made  with  the  drawer  in  the  place  of  acceptance  and 
payment  *. 

§  320.  The  doctrine  maintained  in  Massachusetts,  in 
this  last  case,  is  directly  in  conflict  with  that  maintained 
under  similar  circumstances  by  the  Supreme  Court  of  New 
York.  The  latter  Court  has  held,  that  the  bill  haying 
been  drawn  in  England,  and  made  payable  there,  and  ac- 
cepted there,  it  was  to  be  treated  as  an  English  contract ; 
and  that  the  English  interest  of  five  per  cent,  only  was  to 
be  allowed  for  the  delay  of  payment  ^.  This  decision  being 
in  entire  harmony  with  the  general  principles  on  this  sub- 
ject, will  probably  obtain  general  credit  in  the  commercial 
world  *. 

§  320  a.  Many  other  cases  might  easily  be  put,  to  illus- 
trate the  law  in  relation  to  the  conflict  of  the  laws  of  difier- 
ent  countries  in  cases  of  contract.  In  some  countries  there 
are  limited  or  special  partnerships,  called  in  France  part- 
nerships in  commandite.  In  these  partnerships  the  contract 
is  between  one  or  more  partners,  who  are  jointly  and  seve- 

^  Casaregis,  Disc.  179,  n.  1 ;  Ante,  §  285.  . 

^  Boyce  v.  Edwards,  4  Peters,  R.  Ill;  P.  Voet,  De  Stat.  §  9,  ch.  2, 
5  14.  See  also  M'Candish  r.  Cruger,  2  Bay,  R.  377;  Bain  9.  Awkworth. 
1  S.  Car.R.  107;  Lewis  r.  Owen,  4  B.  &  Aid.  654. 

3  Lewis  V.  Owen,  4  B.  &  Aid.  654. 

♦  Foden  v.  Thorp,  4  John.  R.  183. 

5  Sec  Bayley  on  Bills,  5th  edit.,  ch.  A.  pp.  72—86,  Phillips  & 
Sewall's  n.  edit. 
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rally  responsible  for  the  whole  contracts  and  orders  of  the 
partnership,  and  one  or  more  partners,  who  merely  furnish 
a  particular  amount  of  funds,  and  are  responsible  only  to 
the  amount  of  such  funds,  and  who  are  called  commando^ 
iaires,  or  partners  en  commandite '.  Similar  limited  partner- 
ships are  also  authorized  in  some  of  the  American  States. 
Now,  let  us  suppose  an  order  given  by  the  general  partner 
in  such  a  firm  in  one  of  such  States,  upon  a  house  in  Eng- 
land, for  the  purchase  of  goods  there;  and  they  were 
accordingly  purchased  in  England  on  the  credit  of  the  firm. 
If  the  partnership  became  insolvent,  the  question  might 
then  arise  whether  the  partner  in  commandite  was  liable  to 
pay  for  the  goods  beyond  the  amount  of  the  fiinds  which  he 
had  contributed,  or  was  bound  to  contribute  for  the  part- 
nership. That  question  might  essentially  depend  upon 
another,  whether  the  contract  is  to  be  treated  as  made  in 
the  American  States  where  the  partnership  was  established, 
or  in  England,  where  the  contract  was  consummated.  And 
it  might  also  be  important  in  the  case,  whether  the  seller 
knew  that  the  partnership  was  so  limited  or  not.  No  point 
of  this  sort  has  as  yet  arisen  for  decision ;  and  therefore  it 
is  left  for  the  more  full  consideration  of  those  who  may  be 
called  upon  to  examine  it  in  the  case  of  a  judicial  con- 
troversy *. 

§  32 1 .  In  stating  the  foregoing  rules,  we  have  been 
necessarily  led  to  the  consideration  of  many  of  what  are 
properly  deemed  the  effects  of  contracts,  which,  like  the 
validity  of  contracts,  are  dependent  upon,  and  are  to  be 
governed  by  the  lex  loci  contractus.  These  efiects  are,  the 
right  conferred  on  the  party  for  whose  benefit  the  contract 
is  made;  the  correspondent  duty  of  the  other  party  to 
fulfil  it ;  the  right  of  action  which  arises  from  the  nonful- 
filment  of  it ;  and  the  consequential  right  to  interest  or 
damages  for  the  injury  done  by  such  non-fulfilment  belong- 


1  Code  of  Commerce  of  France,  art.  23 — 27. 
a  Ante,  §  285—287. 
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ing  to  the  injured  party  \  The  manner  in  which  remedies 
are  to  be  administered^  will  fall  under  another  and  didtinct 
head^ 

I  322.  But  there  are  some  other  eflfects^  which  may  be 
deemed  accompaniments,  eflfects,  or  incidents  of  contracts, 
which  may  here  deserve  a  passing  notice.  They  are  pro- 
perly collateral  to  them,  and  arise  by  operation  of  law  or 
by  the  act  of  the  parties.  Among  these  may  be  placed  the 
liability  of  partners  and  part  owners  for  partnership  debts. 
If,  by  the  law  of  the  place  where  the  contract  is  made,  they 
would  be  liable  in  soUdo,  although  by  the  law  of  the  domi- 
cil  of  the  partnership  they  might  be  liable  only  for  a  pro- 
portionate share,  the  law  of  the  former  will  follow  the  debt 
everywhere ;  or  in  other  words,  the  effect  of  the  lex  led 
of  the  contract  upon  the  liability  of  the  partners  and  part 
owners  will  be  of  universal  obligation  \  By  the  law  of 
some  countries  the  acceptor  of  a  bill  of  exchange  is  dis^- 
charged  from  his  acceptance,  if,  when  he  accepted,  the 
drawer  was  bankrupt ;  and  this  effect  of  the  acceptance 
regularly  accompanies  it  everywhere  as  an  incident  \ 

§  322  a.  Another  illustration  may  be  found  in  the  law  of 
some  countries,  (as  in  Alost  in  Flanders),  which  allows  to  a 
debtor  who  has  assigned  or  transferred  a  debt,  the  right  of 
redemption  of  it  upon  payment  back  of  the  price.  In  such 
a  case,  according  to  Burgundus,  the  right  of  redemption 
will  exist,  notwithstanding  the  debt  has  been  contracted  in 
another  country  ;  for  in  such  a  case  the  right  is  for  the  be- 
nefit of  the  debtor,  and  the  debts  and  the  rights  of  action 
are  judged  of  by  the  law  of  his  domicil,  without  any  con- 
sideration of  the  place  where  the  debts  were  contracted. 
Unde  rede  did  potest,  consuetudinem  Alostensem,  qua  in- 

1  See  Pothier,  Oblig.  n.  141—172 ;  P.  Voet,  Do  Stat.  §  9,  ch.  2,  J  12; 
Boullenois,  Ques.  de  la  Contr.  des  Lois,  pp.  330 — 338. 

a  Post,  §  556—575. 

5  Ferguson  v.  Flower,  16  Martin.  R.  312.  See  also  Carroll  v.  Wattrt. 
9  Martin,  R.  500;  Pardessus,  Droit  Comm.  art.  1495. 

*  Pardessus,  Droit  Coxnra.  art.  1495. 
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dulget  debitori  redemptionis  cessi  nominis,  eo  pretio,  quod 
assionis  auctori  solutum  est,  etiam  locum  habere  in  tere  alieno 
extra  territorium  Alostense  contracto.  Cum  enim  ejusmodi 
redemptio  in  favor  em  debitor  is  introducta,  situm  nominum,  et 
actionum  ex  domicilio  ejus  metitur,  sine  considercUione  qua 
regione  contracta  fuerint  K  A  more  unexceptionable  illus- 
tration is  the  incidental  right  of  warranty,  conferred  by  the 
civil  law  in  cases  of  sales  of  merchandise,  not  merely  as  to 
title  but  as  to  quality  ^. 

§  322  b.  Of  the  like  nature  is  the  benefit  of  the  right  of 
discussion,  as  it  is  called.  By  the  Roman  law  sureties  were 
not  primarily  liable  to  pay  the  debt  for  which  they  became 
bound  as  sureties ;  but  were  liable  only  after  the  creditor 
had  sought  payment  from  the  principal  debtor,  and  he  was 
unable  to  pay.  This  was  called  the  benefit  or  right  of  dis- 
cussion^. Under  those  systems  of  jurisprudence  which 
adopt  the  Roman  law,  and  under  the  present  law  of  France, 
the  rule  is  similar ;  and  the  obligation  contracted  by  the 
surety  with  the  creditor  is,  that  the  latter  shall  not  proceed 
against  him  until  he  has  first  discussed  the  principal  debtor, 
if  he  is  solvent.  This  right  the  surety  enjoys,  as  the  bene- 
Jicium  ordinis  vel  excussionis  ^  And,  again :  if  other  persons 
are  joined  with  him  in  the  obligation  as  sureties,  he  is  not 
in  the  first  instance  to  be  proceeded  against  for  the  whole 
debt,  but  only  for  his  share  of  it,  if  his  co-sureties  and  co- 
obligees  are  solvent  \  This  is  commonly  known  as  the  be- 
nefit of  division,  or  beneficium  divisionis.  If  the  suit  should 
be  brought  in  a  different  country  from  that  where  the  con- 
tract or  obligation  is  made,  the  right  of  discussion  or  divi- 

1  Burgundus,  Tract.  2,  n.  24,  25. 

2  Ante,  §264;  Henry  on  Foreign  Law,  51,  52;  2  Boullenois,  Observ. 
46,  pp.  475,  476;  P.  Voet,  De  Stat.  §9,  ch.  2,  §  10. 

3  1  Domat,  b.  3,  tit.  4,  §  2,   art.  1  ;  Dig.  lib.  46,   tit,  1,  1.  68;  Novell, 
tit.  4,  cap.  1. 

4  Potbier  on  Oblig.  n.  407 — 414;  Code  Civil   of  France,  art.  2021 — 
2026. 

5  Potbier  on  Oblig.  n.  415—427  ;  Code  Civil  of  France,  art.  2026. 
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sion  would  still  belong  to  the  surety,  as  an  incident  to  his 
contract,  although  it  did  not  exist  by  the  law  of  the  place 
where  the  suit  was  brought  {lex  fofiy.  The  converse  pro- 
position would  be  equally  true  ^  Such  also  is  the  lien  of  a 
vendor,  upon  a  real  estate  sold  for  the  payment  of  the  pur- 
chase-money, according  to  the  law  of  England ;  the  lien 
given  for  the  purchase-money  upon  goods  or  merchan£se 
sold,  by  the  civil  law  and  by  the  law  of  some  modem 
countries  ^ ;  the  right  of  stoppage  in  tranntu  of  the  vendor 
of  goods,  in  case  of  the  insolvency  of  the  purchaser  in  the 
course  of  the  transit  ^ ;  the  lien  of  a  bottomry  bond  on  the 
thing  pledged ;  the  lien  of  mariners  on  the  ship  for  their 
wages;  the  priority  of  payment  in  rem,  which  the  law 
sometimes  attaches  to  peculiar  debts  or  to  particular  per- 
sons. In  these  and  like  cases,  where  the  lien  or  privil^;e 
is  created  by  the  lex  loci  contractus,  it  will  generally,  al- 
though not  universally,  be  respected  and  enforced  in  all 
places  where  the  property  is  found,  or  where  the  right  can 
be  beneficially  enforced  by  the  lexfori^.  And  on  the  other 
hand,  where  the  lien  or  privilege  does  not  exist  in  the  place 
of  the  contract,  it  will  not  be  allowed  in  another  country. 


^  3  Barge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  20,  pp.  765,  766  ; 
Carroll  v.  Waters,  9  Martin,  R.  500. 

2  Ibid.;  Ante,  §316  6. 

3  1  Domat,  Civil  Law,  b.  4,  §  2,  n.  3;  3  Burge,  Comm.  on  Col.  and 
For.  Law,  pt.  2,  ch.  20,  pp.  770,  771.  See,  as  to  Lien  of  Vendor  on  Real 
Estate,  Oilman  o.  Brown,  1  Mason,  R.  219 — 221 ;  Warrender  v.  Warren- 
der,  9  Bligh,  R.  127* — It  seems  that  a  lien  created  by  the  lex  loci  contrac- 
tus may  be  dissolved  and  extinguished  not  only  according  to  the  law  of  that 
place,  but  also  by  any  act  done  in  a  foreign  country,  which,  according  to  the 
law  of  that  country,  would  work  such  dissolution  or  extinguishment.  See 
Post,  5  351  fl— §  351  rf. 

♦  Post,  §  401. 

^  See  3  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  20,  pp.  770, 771  > 
779;  Post,  §401;  Foelix,  Conflit  des  Lois,  Reyue  Etrang.  et  Fran, 
term.  7,  (1840),  §  33,  pp.  227,  228.  The  latter  says, — "  Nous  avons  vu,  que 
la  regie  suivant  laquelle  les  meubles  sont  r6gis  par  la  loi  du  domicile  de  celui, 
i  qui  ils  appartiennent,  repose  sur  le  rapport  intime  entre  les  meubles  et  la 
personne  du  propri^taire,  sur  une  fiction  legale,  qui  les  repute  exister  au  lieu 
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although  the  local  law,  where  the  suit  is  brought,  would 
otherwise  sustain  it^  Thus,  if  goods  are  purchased  in 
England  by  a  citizen  of  Louisiana,  no  lien  or  privilege  will 
exist  for  the  unpaid  price  in  case  of  his  insovlency ,  although  the 
law  of  Louisiana  allows  it  in  common  cases ;  because  it  is 
not  given  by  the  law  of  the  place  of  the  contract,  (Eng* 
land)^  Nor  would  there  seem  to  be  any  just  ground  of 
doubt,  that  a  bottomry  bond  would,  generally,  be  held  valid 
in  rem  in  all  commercial  countries,  if  the  lien  is  good  by  the 
law  of  the  place  of  the  contract  '• 

§  322  c.  We  have  said  that  such  liens  will  be  generally, 
although  not  universally  respected ;  for,  although  the  foreign 
jurists  generally  assert  the  doctrine,  they  do  not  universally 
agree  in  it  as  to  all  kinds  of  property,  or  under  all  circum* 
stances.    Some  of  them  take  a  distinction  between  personal 


da  domicile  de  ce  dernier.  De  Ik  il  suit,  que  cette  regie  ne  peat  s'appliqaer, 
qa'Baz  circoustances,  ou  actes  dans  lesquels  lea  meablea  n'apparais&ent,  qae 
comme  un  accesaoire  de  la  personne;  par  exemple:  en  cas  de  aacceaalon  ab 
intestat,  de  dispositions  de  dernidre  volont6  ou  entre-vifs  (tellea  que  lea  cou« 
trata  de  mariage  exprds  ou  tacites).  La  r6gle  est  sans  application  h.  tons  lea 
caa  oii  les  meublea  n'ont  pas  un  rapport  intime  avec  la  personne  da  proprie- 
taire :  par  exemple,  lorsque  la  propri6c6  de  meubles  est  r^clamee,  et  contea- 
t6e,  lorsqu'on  invoque  la  maxime,  qu'en  fait  de  meubles  possession  vaut  titre ; 
lorsqu'il  s'agit  d'exercer  des  privileges  ou  des  voies  d'execution  sur  les  men- 
blea,  d'en  prohiber  Tali^nation,  d*en  prononcer  la  confiacation,  ou  de  declarer 
une  succession  mobili^re  en  desherence  an  profit  du  fiac,  ou  enfin  d'interdire 
I'exportation  dea  meublea.  Dana  tous  ces  caa,  il  faut  appliquer  la  loi  du  liea» 
o&  lea  meublea  se  trouvent  efiectivement :  car  la  dite  fiction  cease  par  le  fait. 
Par  rapport  aux  privileges  sur  les  meubles^  Hert  soutient  Topinion  contraire, 
en  faisant  observer,  que  toutes  les  questions  de  privilege  sur  les  meubles  doi- 
vent  ^tre  decidees  dans  le  lieu  du  domicile  du  debiteur,  par  suite  de  la  con- 
nexite  des  causes.  Cette  opinion  revient  h  ceWe,  qui  attribue  k  la  loi  du 
domicile  son  efiet  sur  Tuniversalite  des  biens  d'un  individu.  Nous  refute- 
rons  cette  opinion  au  no  37  ci-apres.  Ce  que  nous  venons  de  dire  des 
meubles  s'applique  non-seulement  aux  meubles  corporels,  mais  aussi  aux 
meubles  incorporels ;  il  y  a  identiie  de  raison."     See  Post,  §  401—403. 

1  Ibid. 

3  Whiston  V.  Stodder,  8  Martin,  R.  95,  134,  135. 

3  Post,  §  323,  note  2. 
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or  movable  property,  and  real  or  immovable  property;  giv- 
ing eflect  to  the  former,  according  to  the  law  of  the  place 
of  the  contract,  and  insisting,  as  to  the  latter,  that  no  lien 
can  exist  except  it  is  founded  in  the  law  of  the  place  where 
the  property  is  situated  (ret  dtai).  Others  make  no  dis- 
tinction whatsoever  in  respect  to  such  lien  or  privilege  be- 
tween movable  property  and  immovable  property;  some 
holding  that  in  both  cases  the  lex  loci  ctmtraetAs  is  equally 
to  govern ;  and  some  that  in  both  cases  the  lex  rei  ritof  is 
equally  to  govern  ^ 

I  322  d.  Rodenburg  notices  these  distinctions,  and  says, 
that,  although  by  the  laws  of  some  countries  where  a  mar* 
riage  is  had,  the  wife  has  an  hypothecation  upon  all  the 
property  of  her  husband,  for  her  dotal  portion,  {pro  restitu^ 
Hone  dotii),  yet  a  question  may  arise,  whether  this  hypothe- 
cation can  reach  the  property  of  the  husband  situate  in 
another  country  where  no  such  law  exists,  or  the  law  is  to 
the  contrary.  He  remarks,  also,  that  Christinsus  has  stated 
that  the  affirmative  has  been  maintained  in  many  decisions. 
But  Rodenburg  adds,  that  he  dares  not  affirm  that  they 
have  been  rightly  made.  Qtus  tamen  an  recte  se  habeant, 
affirmare  nan  ausim.  And  he  thinks  that  the  hypothecation 
does  not  extend  to  the  real  property  of  the  husband  situate 
in  a  foreign  country ;  because  the  statute  is  real,  and  cannot 
have  an  extra-territorial  authority.  Consequenter  nan  tacita 
9eu  legaUs  hypotheca  adstringit  bona  aUa,  quam  quibus  lex 
poterit  imperare;  ea  nimirum,  qtuB  legislatoris  territorio  sunt 
supposita,  cujus  solius  loci  legis  est,  tanquam  statuti  realis, 
realem  in  rebus  ejffectum  producere,  cum  aUerius  judicis  auc* 
toritas  non  efficiat  hypothecam  ^ 


1  See  some  of  these  opinions  cited  in  Rodenburg,  De  Divers.  Stat.  tit.  2, 
ch.  5,  §  16;  2  Boullcnois,  App.  pp.  49—51;  Maltli«us,  De  Auctionibus, 
lib.  1,  ch.  21,  nn.  35—41,  pp.  294—299;  1  BouUenois,  Observ.  30, 
pp.  833,  834,  838 ;  Foelix,  Conflit  des  Lois,  Revue  Etrang.  et  Fran9.  1840, 
torn.  7,  §  32—34,  pp.  222—228. 

a  Rodenburg,  De  Divers.  Stat.  tit.  2,  ch.  5,  J  16;  2  BouUenoif,  App. 
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§  323.  But  the  recognition  of  the  existence  and  validity 
of  such  liens  by  foreign  countries  is  not  to  be  confounded 
with  the  giving  them  a  superiority  or  priority  over  all  other 
liens  and  rights^  justly  acquired  in  such  foreign  countries 
under  their  own  laws,  merely  because  the  former  liens  in  the 
countries  where  they  first  attached,  had  there  by  law  or  by 
custom  such  a  superiority  or  priority.  Such  a  case  would 
present  a  very  different  question,  arising  from  a  conflict  of 
rights  equally  well  founded  in  the  respective  countries  \ 
This  very  distinction  was  pointed  out  by  Mr.  Chief  Justice 
Marshall,  in  delivering  the  opinion  of  the  Court  in  an  im- 
portant case.  His  language  was :  "  The  law  of  the  place 
where  a  contract  is  made  is,  generally  speaking,  the  law  of 
the  contract ;  L  e.  it  is  the  law  by  which  the  contract  is  ex- 
pounded. But  the  right  of  priority  forms  no  part  of  the 
contract.  It  is  extrinsic,  and  rather  a  personal  privilege, 
dependent  on  the  law  of  the  place  where  the  property  lies, 
and  where  the  Court  sits,  which  is  to  decide  the  caused 
And  the  doctrine  was  on  that  occasion  expressly  applied  to 
the  case  of  a  contract  made  in  a  foreign  country  with  a 
person  resident  abroad  ^. 

§  324.  Huberus  has  also  laid  down  the  same  qualifying  doc- 


p.  47.     See  also  Rodenburg,  tit.  2,  ch.  5,  §  5 — 7 ;    2  Boullenois,  App. 
pp.  37,  38.     See  also  Post,  §  324,  325  ;  1  Boullenois,  684,  685. 

1  Post,  §  324,  327,  524 — 527,  582 ;  Fcelix,  Conflit  des  Lois,  Revae 
Strang,  et  Fran^.  torn.  7,  1840,  §  33,  pp.  227,  228. — This  question  might 
arise  even  in  relation  to  a  bottomry  bond,  which  by  the  law  of  most  maritime 
countries  has  a  priority  or  preference  over  most  other  claims,  in  case  of  a  de- 
ficiency of  the  proceeds  to  satisfy  all  claims.  In  such  a  case,  if  the  local  law 
of  the  country  where  the  bond  was  sought  to  be  enforced,  differed  as  to  sucb 
priority  or  preference  from  that  of  the  place  where  the  bond  was  made  and 
executed,  it  might  be  a  very  nice  question,  which  ought  to  prevail ;  and  would 
therefore  probably  be  disposed  of  upon  consideration  of  local  and  municipal 
policy.  But  upon  this  subject  we  shall  have  occasion  to  speak  hereafter. 
See  Post,  §  401 — 403. 

2  Harrison  v,  Sterry,  5  Cranch,  289,  298.  See  Ogden  v,  Saunders, 
12  Wheaton,  R.  361,  362. 

3  Ibid. 
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trine.  Fweign  contracts  are  to  have  their  full  efiect  here, 
provided  they  do  not  prejudice  the  rights  of  our  own  countrj 
or  its  citizens.  Quaiemn  mkilpotestati  autjuri  alterius  impe^ 
ramtes  guique  eivium  pmejudicetur  ^  Or,  as  he  has  more  fully 
expressed  it  in  another  place :  Effecta  contractuum  certo  loco 
imtonmi,  pro  jure  loci  ilBus  aUbi  quoque  observof^ur,  n  tml- 
htm  mde  embus  alienis  creatur  prafudidum  injure  siln  guit^ 
Mtto;  ad  quodpotestas  alterius  loci  non  tenetur,  neque  potest 
extendere  jus  diversi  territorii '.  Hence  he  adds,  that  the 
general  rule  should  be  thus  fiar  enlarged.  If  the  law  of 
another  country  is  in  conflict  with  that  of  our  own  State,  in 
which  also  a  contract  is  made,  conflicting  with  a  contract 
made  elsewhere,  we  should  in  such  a  case  rather  observe 
our  own  law  than  the  foreign  law'.  AmpUamus  hanc  regu- 
lam  taU  extensione.  Si  jus  loci  in  alio  imperio  pugnet  cum 
jure  nostrw  cimtatist  in  qua  contractus  etiam  initus  est,  cofi/H" 
gens  cum  eo  contractu,  qui  alibi  celebratus  fuit ;  magis  est,  ut 
jus  nostrum,  quam  jus  alienum,  servemus^.  And  he  puts 
several  cases  to  illustrate  the  rule. '  By  the  Roman  law,  and 
the  law  of  Friezeland,  an  express  hypothecation  of  movable 
property,  oldest  in  date,  is  entitled  to  a  preference  or  priority 
even  against  a  third  possessor.  But  it  is  not  so  among  the 
Batavians.  And,  therefore,  if,  upon  such  an  hypothecation, 
the  party  brings  a  suit  in  Holland  against  such  third  pos- 
sessor, his  suit  will  be  rejected ;  because  the  right  of  such 
third  possessor  cannot  be  taken  away  by  the  law  of  a  foreign 
country  ^ 

§  325.  He  also  puts  another  case.  In  Holland,  if  a  mar- 
riage contract  is  privately  or  secretly  made,  stipulating 
that  the  wife  shall  not  be  liable  for  debts  contracted  solely 


^  Huberus,  De  Conflict.  Leg.  torn.  2,  lib.  1,  tit.  3,  §  2. 

2  Id.  torn.  2,  lib.  1.  tit.  3,  5  11;  Post,  §  525. 

3  Ibid. 

♦  Ibid. ;  Ante,  §  239. 

^  Ibid.  See  also  Rodenburg,  De  Divers.  Stat.  tit.  2,  ch.  5;  2  Boallenoisy 
App.  p.  47 ;  1  Boullenois,  pp.  683,  684. 
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by  the  husband,  it  is  valid,  notwithstanding  it  is  to  the 
prejudice  of  subsequent  creditors.  But  in  Friezeland  such 
a  contract  is  not  valid,  unless  published;  nor  would  the 
ignorance  of  the  parties  be  an  excuse,  according  to  the  Ro- 
man law  and  equity.  If  the  husband  should  contract  debts 
in  Friezeland,  on  a  suit  there,  the  wife  would  be  held  liable 
for  a  moiety  thereof  to  the  Friezian  creditors,  and  could  not 
defend  herself  under  her  private  dotal  contract ;  for  the  cre- 
ditors might  reply,  that  such  a  private  dotal  contract  had 
no  effect  in  Friezeland,  because  it  was  not  published.  But 
the  Batavian  creditors,  contracting  in  Holland,  although 
suing  in  Friezeland,  would  not  be  entitled  to  a  similar 
remedy ;  for,  in  such  a  case,  the  law  of  the  place  of  their 
contract  alone,  and  not  the  law  of  both  countries,  would 
come  under  consideration  ^  The  author  was  probably  here 
treating  of  a  case  where  the  debts  were  contracted  in  Frieze- 
land, after  the  husband  and  wife  had  removed  their  domicil 
there ;  or,  at  least,  if  there  was  no  change  of  domicil,  where 
the  property  of  the  parties,  to  be  affected  by  the  marriage 
contract,  was  situate  in  Friezeland.  Under  any  other  aspect, 
it  would  be  difficult  to  maintain  the  doctrine. 

§  325  a.  Huberus  in  another  place  asserts  a  similar  doc- 
trine. A  creditor  (says  he)  on  account  of  a  bill  of  exchange, 
exercising  his  right  in  due  time,  has  a  preference  in  Holland 
to  all  other  creditors  against  the  movable  property  of  his 
debtor.  The  debtor  has  property  of  the  same  kind  in  Frieze- 
land, where  no  such  law  obtains.  The  question  is,  whether 
such  a  creditor  will  be  preferred  there  to  all  other  cre- 
ditors ?     Certainly ;  not  since,  by  the  law  there,  the  right 

■     ■■■■■■■'■'       ■  ■  ^^»^i^—     ■    II    ■  ■  1 1        . 

1  Huberus,  lib.  1,  tit.  3,  §  11. — Huberus  adds:  Et  boc  pre  valet  apud 
nos,  in  contractibus  heic  celebratis,  ut  nuperrim^  consultus  respondi.  Tbe 
sense  of  this  passage  in  Huberus  is  mistranslated  in  the  note  to  3  DaUas,  R. 
375.  The  translator  has  translated  the  words,  in  contractibus  heic  celebratis, 
"  where  the  marriage  was  contracted  here,"  and  jus  loci  contractils,  "  the 
law  of  the  place  where  the  marriage  was  contracted;'*  whereas  the  author  in 
this  clause  is  manifestly  referring  to  the  contracts  (debts)  of  the  respective 
creditors. 
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of  the  creditors  is  established.  Creator  ex  causa  CanMi,ju$ 
$mm  iM  tempore  exercens,  prafertur  apud  Batavas  ammiue 
aBis  creditaribus  in  bona  mobilia  dehitoris.  Hie  hahet  efm* 
modi  rei  in  Friria,  ubi  hocjm  non  ohtinet.  An,  Un,  creditor 
etiam  profferetur  aliii  creditaribus  9  Nulla  mado  ;  quoniam 
ieie  creditaribus  vi  legum  hie  receptarum  jus  pridem  qu^si^ 
turn  est^. 

§  325  K  The  same  doctrine  is  adopted  by  Hertios.  After 
ronarking,  that  in  this  matter  of  preferences  and  privileges 
of  creditors,  the  statute  laws  of  particular  countries  have 
changed  the  common  (the  civil)  law;  in  answer  to  the 
question,  what  law  ought  to  govern  in  such  cases,  he  says : 
If  the  controversy  respects  immovables,  the  law  of  the 
country  of  the  situs  rei  is,  without  doubt,  to  govern.  But 
in  respect  to  movables,  if  the  question  arises  in  cases  of  con* 
tract,  or  of  quasi  contract,  the  law  of  the  place  of  the  con- 
tract is  to  be  examined.  But,  inasmuch  as  the  preference 
arises  firom  some  peculiar  law  or  privilege,  it  ought  not  to 
be  extended  to  the  prejudice  of  the  State  where  the  debtor 
resides,  and  his  movables  are  deemed  to  be  collected.  In 
the  conflict  (cancursus)  of  creditors,  the  law  of  the  place  of 
domicil  of  the  debtor  ought  to  be  observed.  Enimvera,  quia 
antekUio  ex  jure  singulari  vel  privilegio  competit,  non  debet 
in  pr€Bjudicium  illius  civitatis,  sub  qua  debitor  degit,  et  res 
qfus  mobiles  contineri  censentur,  extendi.  Ad  jura  igitur 
domicilii  debitoris,  ubi  Jit  concursus  creditorum,  et  quo  omnes 
cujuscunque  generis  lites  adversus  ilium  debitorem  propter 
connexitatem  causae  traduntur,  regulariter  respiciendum  erit '. 

$  325  c.  Rodenburg  has  discussed  this  subject  at  large,  in 
relation  to  the  liens,  the  privileges,  and  the  priorities  of  cre- 
ddiats  in  cases  of  insolvency,  and  in  other  cases,  where  his 
property,  movable  or  immovable,  is  situated  in  different 


1  Hub.  lib.  J.  P.  Univer.  cap.  10,  5  44,  cited  1  Hertii  Opera,  De  CoUis. 
Leg.  5  4,  n.  64,  p.  150,  (edit.  1737);  Id.  p.  211,  (edit.  1716)  ;  Post,  §  627. 

2  1  Hertii  Opera,  De  CoUis.  Leg.    §  4,  n.  64,  p.  150,  (edit.  1737);  Id. 
p.  211,  (edit.  1716). 
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countries^  and  is  not  sufficient  to  satisfy  all  his  debts.  This 
is  commonly  known  by  the  name  of  concursus  creditorum, 
and  the  privilege  or  priority  itself  by  the  name  of  the 
jus  pnelationis.  It  may  be  useful  to  present  a  brief  sketch 
of  the  substance  of  his  remark,  and  his  conclusions  on  the 
subject.  In  respect  to  the  property  of  debtors  in  different 
countries,  he  says,  that  jurists  have  distinguished  between 
those  things  which  concern  the  form  and  order  of  the  suit, 
and  those  which  concern  the  decision  or  matter  of  the  suit. 
The  suit  is  to  be  according  to  the  law  of  the  place  where  it 
13  instituted.  As  for  example,  if  the  debtor's  property  is  to 
be  taken  in  satisfaction  of  a  judgment,  the  execution  and 
sale  thereof  are  to  be  according  to  the  law  of  the  place 
where  the  goods  are  situated,  or  where  they  are  taken  upon 
the  judgment.  But  if  the  debtor  has  become  bankrupt,  or 
notoriously  insolvent,  so  that  there  is  no  fiirther  opportunity 
for  the  seizure  of  his  movables,  or  for  execution  thereon,  all 
the  creditors  being  in  the  same  condition,  the  question  as  to 
their  rights  and  privileges  should  be  discussed  or  litigated 
in  the  place  of  his  domicil ;  for  it  is  properly  a  question  as 
to  the  proceedings  in  the  suit,  de  litis  ordinatione\  But  a 
different  rule  prevails  as  to  the  decision  and  merits  of  a  suit ; 
and  the  rights  of  the  creditors,  in  respect  to  the  priority  of 
their  debts  upon  the  property  of  the  debtor,  ought  to  be 
measured  according  to  the  law  of  the  place  where  it  is  really 
situated,  or  is  presumed  to  be  situated  ^ 

§  325  d.  In  respect  to  movable  property,  as  it  is  always 
supposed  to  be  in  the  place  of  the*  domicil  of  the  debtor,  (for 
all  effects  not  having  a  fixed  location  are  presumed  to  adhere 
to  his  person,)  it  is  the  law  of  his  domicil  which  ought  to 
decide  the  rights  of  creditors  as  to  such  movables.  'This 
rule  will  prevail  where  the  goods  are  in  his  possession,  unless 


1  Rodenburg,  De  Div.  Stat.  tit.  2,  ch.  5,  §  16;   2  Boullenois,  App.  pp. 
47,  48;   1  Boullenois,  684,  685. 

2  Rodenburg,  ibid;  2  Boullenois,  App.  p.  48;  1  Boullenois,  685  ;  Post, 
§  524—527,  582. 
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indeed  a  creditor  has  by  his  diligence^  according  to  the  laws 
of  the  place,  acquired  a  superior  right  by  an  execution  over 
them;  for  he  will  then  retain  that  privilege,  since  it  is  not  so 
much  founded  in  the  quality  of  the  debt,  as  that  the  creditor 
has  by  his  diligence  gained  a  priority ;  so  that  this  privilege 
being  attached  to  the  formalities  regulating  the  execution,  it 
ought  therefore  to  be  regulated  by  the  law  of  the  place  of 
execution.  And  besides,  the  Judge,  who  puts  the  creditor 
judicially  in  possession  of  property,  seized  within  his  juris- 
diction, is  regarded  as  acting  in  the  name  of  the  debtor ;  so 
that  it  may  be  deemed  affected  by  the  same  reasoning,  as  if 
the  debtor  himself  had  given  it  in  pledge  to  the  creditor  in 
the  place  where  the  property  is  seized  \ 

§  325  e.  Rodenburg  afterwards  puts  the  case  of  a  mer- 
chant, having  different  shops  of  trade  in  different  places ; 
and  he  says  that  the  question  has  been  put,  whether  in  such 
a  case  the  creditors  in  each  place  are  entitled  to  be  paid 
out  of  the  property  there  in  trade,  or  the  whole  property  is 
to  be  divided  among  all  the  creditors.  Some  jurists  main- 
tain the  affirmative.  But  others,  with  whom  Rodenburg 
agrees,  hold,  that  the  whole  should  be  distributed  among  the 
creditors  generally,  in  cases  of  insolvency  ^. 

§  325/.  Rodenburg  then  puts  the  case  of  a  contract 
made  in  a  foreign  country,  not  being  the  domicil  of  the 
debtor,  by  whose  laws  a  preference  is  granted  to  creditors 
by  promissory  notes  of  hand  ;  and  he  says  that  it  might 
seem,  in  such  a  case,  that  the  law  of  the  place  where  the 
contract  is  made,  ought  to  govern ;  for  that  is  the  law  by 
which  the  obligation  of  contracts  is  ordinarily  expounded 
and  governed ' ;  Eo  quod  obligationes  dirigi  soleant  a  loco, 
ubi  contrakuntur  ^     But  after  stating  that  Mascardus  has 

— ■  ^^  ^  ^  ^      ^_, — . — . _— ^ — ^^^»^— . 

^  Rodenburg,  Ibid. ;  2  Boullenois,  App.  p.  48 ;   1  Boullenois^  685. 

^  Rodenburg,  De  Div.  Stat.  tit.  2,  c.  5,  §  16;  2  BouUenois,  App,  p. 
49,  50  ;    1  BouUenois,  687,  688. 

5  Rodenburg,  De  Div.  Stat.  tit.  2,  c.  5,  §  16;  2  BouUenois,  App.,  pp. 
50;   1  BouUenois,  688. 

♦  Ibid. 
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expressed  a  similar  opinion,  following  Deeianus,  he  adds, 
that  it  is  a  nearer  approach  to  the  truth,  to  say  that  the 
law  of  the  place  of  the  contract  ought  not  to  govern ;  be- 
cause that  law  can  determine  only  the  greater  or  less  extent 
of  the  engagements  of  the  debtor,  and  concerns  only  the 
contracting  parties,  who,  having  contracted  in  another  place 
than  that  of  their  domicil,  are  presumed  to  have  referred  to 
the  laws  of  that  place,  the  form,  the  obligation,  the  mode, 
the  condition,  and  whole  nature  of  the  contract.  Verum 
nan  esse  respictendum  locum  contractus  vera  proprius  est; 
utpote,  qui  eo  duntaxat  pertineat,  quo  vel  arctius,  vel  remis" 
sius  ex  contractu  suo  teneatur  ipse  debitor,  adeoque  spectatur, 
quoad  ipsos  contrahetUes,  quod  eo  ipso,  quod  alio  in  loco  con^ 
tractum  celebrant,  ad  ejusdem  leges,  formam,  vinculum, 
modum,  conditionem,  totam  denique  negotii  naturam,  sui 
respectu,  componunt  \  He  proceeds  to  render  the  reasons 
of  his  opinion,  that  this  preference  of  creditors  constitutes 
no  part  of  the  law  of  the  contract,  obligatory  in  other  coun* 
tries,  and  says:  Moreover,  what  does  not  arise  from  the 
jAct  of  man,  but  simply  from  the  authority  of  the  law,  of 
which  sort  all  privileges  of  preference  among  creditors  are, 
it  should  be  said  that  the  authority  of  the  legblator  has  no 
efiect  upon  property  not  subjected  to  him  when  the  contro- 
versy respects  the  interest  of  third  persons,  or  of  other 
creditors  who  have  not  contracted  in  that  place,  and  who 
consequently  have  submitted  themselves  to  the  laws  of  that 
place.  Besides,  it  is  manifest  that  we  do  not  exercise  these 
sorts  of  privileges  upon  the  persons  of  debtors  ;  because, 
being  directed  upon  the  property,  they  have  their  place 
properly  among  all  the  creditors.  Cceterum,  si  quid  non 
ab  actu  hominis,  sed  a  potestate  legis  prqficiscitur,  cujusmodi 
4funt  prcelationis  privilegia  omnia,  dicendum  est  vim  legislatoris 
nullam  esse  in  bona  sibi  non  subjecta  tertii  respectu,  sen  ere- 


1  Rodenburg,  De  Div.  Stat.  tit.  2,  c.  5>  §  16;  2  Boullenois,  App.  p. 
50 ;   I  Boullenois,  688. 
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ditorum  aliarum,  qui  imbi  nullum  gesserint  negotium,  nee 
legibus  loci  istius  se  submiserinL  Ad  hasc  constat  priviiegiis 
istis  non  agi  in  debit  oris  personam,  utpote  quas  in  res  directa, 
locum  habeant  inter  creditores  ^ 

§  325  g.  Rodenbui^  farther  insists,  that  the  same  rule 
applies  when  the  debtor  has  changed  his  domicil  to  another 
country.  If,  in  the  country  of  his  original  domicil  where 
the  contract  is  made,  there  would  be  a  privilege  thereby 
created  upon  the  movables  of  the  debtor,  and  he  afterwards 
removes  to  another  country  where  no  such  privilege  exists^ 
Rodenburg  says,  that  although  it  might  seem  that  the  privi-* 
lege  ought  still  to  continue  on  his  movables  in  his  old  domi- 
cil, yet  the  true  rule  is,  that  the  law  of  the  new  domicil  is  to 
prevail;  for  movables  are  governed  by  the  law  of  the 
domicil.  Nee  aliud  de  eo  debitore  dicendum  est,  qui  in  loco 
iUo  privilegii  domicilkim  foverit  tempore  celebrati  contractus; 
quamvis  enim  videri  possit  jus  illud  prcelationis  creditori  per 
leges  loci  domicilii  in  rebus  mobilibus  legitime  qucesitum,  sub- 
secutd  domicilii  mutatione  non  debere  amitti ;  mobiUa  tamen, 
in  quibus  prioris  domicilii  lege  tenuit  prcelationis  privilegium, 
traductis  alio  domesticis  laribus,  traducuntur  quoque  in  leges 
novi  domicilii,  edque  lege  administrantur ;  mutatione  enim 
domicilii  mutatur  et  mobilium  conditio  eorum,  quce  in  manum 
aliis  tradita  non  sunt,  etiam  dispendio  tercii  *. 

§  325  A.  In  regard  to  immovables,  Rodenburg  holds,  that 
if  there  is  either  an  express  or  tacit  hypothecation  or  lien 
by  the  law  of  the  domicil  of  the  debtor,  which  is  not  equally 
allowed  by  the  law  of  the  situs  thereof,  the  law  of  the  situs 
or  situation  is  to  govern ;  and  that  the  creditor  will  in  vain 
seek  to  assert  any  right  of  priority  or  privilege  ;  for,  as  no 
man  has  authority  expressly  to  create  such  a  charge  under  a 
foreign  law  by  a  judicial  proceeding,  so  neither  can  the 


1  Rodenburg,  De  Div.  Stat.  tit.  2,  c.  5,  §  16 ;  2  Boullenoif,  App.  p.  60 ; 
1  Boullenois,  688  ;  3  Burge,  Coram,  on  Col.  and  For.  Law,  Pt.  2,  c.  20, 
pp.  770,  771.  a  Ibid. 
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foreign  law  itself  exert  such  an  authority,  since  real  statutes 
have  no  operation  beyond  the  territory  where  they  are  enacted. 
Tandem  ut  ad  immobtUa  transeam.  Fac,jtis  tacitw  seu  legaUs 
hypotheccB  non  obtinere  idem  in  loco  rei  siUe,  quod  obtinet  in 
loco  domicilii  debitoris,  dicendum  frustra  est  esse  creditor  em, 
qui  hujusmodi  hypothecoe  obtentu  prioritatem  sibi  asseruerit ; 
cum  ceque  atque  expressim  facto  honunis,  coram  uno  Judicio, 
hypothecoB  nexu  devindri  nequeunt  alterius  territorH  bona, 
ita  nee  legis  ullius  potestas  est  qfflcere  prcedia  extera  ;  quod 
statuta  reaKa  territorium  non  egrediantur^ .  The  result, 
therefore,  of  the  doctrine  of  Rodenburg,  seems  to  be,  that 
the  'pro^T  forum  to  decide  upon  all  questions  of  the  prior- 
ities and  preferences  of  creditors  is  the  place  of  the  domicil 
of  tiie  debtor ;  and  that  the  law  of  that  place,  and  not  the 
law  of  the  place  of  the  contract,  is  to  govern  in  all  cases  of 
such  priorities  and  preferences,  in  respect  to  movables 
situated  in  his  place  of  domicil.  But  as  to  movables  situate 
elsewhere,  as  well  as  to  immovables,  the  law  rei  sitce  is  to 
govern ;  although,  to  prevent  confusion  and  inconvenience, 
the  administration  and  adjudication  thereof  in  all  cases,  is 
to  be  by  i\ie  forum  or  tribunal  of  the  debtor's  domicil  ^ 


1  Rodenburg,  De  Div.  Stat.  tit.  2,  c.  5,  $  16  ;  2  BouUenois,  App.  pp. 
50,  51;  1  Bonllenois,  689,  690;  Id.  Obsenr.  30,  pp.  818 — 875. 

3  1  Boollenois,  Observ.  30,  pp.  818 — 820. — As  the  work  of  Rodenbarg 
it  rarely  foand  in  our  libraries,  and  the  subject  here  discussed  is  of  great 
practical  consequence,  it  may  be  useful  to  subjoin  the  whole  passage  in  this 
note.  ''  Pergamus  quaerere  ulterius,  creditoribus  de  prselatione  contendenti- 
bnSy  quod  jus  cujusque  loci  oporteat  inspicere.  Primum  utaraur  vulgatA 
D  D.  distinctione,  qn&  separantur  ea,  quae  litis  formam  concemunt  ac  ordina- 
tionem,  ab  iis,  qufe  decisionem  aut  materiam.  Lis  ordinanda,  secundiUn 
morem  loci,  in  quo  ventilatur.  Ut,  si  judicati  exequendi  causa  bona  debitoris 
distrahantur,  qui  solvendo  sit,  executio  peragatur  eo  loci,  ubi  bona  sita  sunt, 
aut  in  causam  judicati  capiuntur.  Sin  cesserit  foro  debitor,  aut  propalam 
desierit  esse  solvendo,  ut  isti  mobilium  capioni,  aut  ulli  omnin6  executioni 
non  sit  ultra  locus,  facta  jam  omnium  creditorum  conditione  pari,  disputatio 
de  privilegiis,  aut  concursu  creditorum  veniat  instituenda,  ubi  debitor  habuerit 
domicilium.  Unde  ciim  apud  nos  relictis  fortunis  solum  vertisset  debitor 
obsratus,  ac  res  ejus  sitas  in  Hollandia  venum  proscriberet  curator,  creditores 
Hollandi,  apud  Provinciae  suae  Curiam  venditioni  intercedentes,  causa  ibidem 
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§  325  i.  BouUenois  in  commenting  upon  Rodenburg  says, 
that  every  hypothecation  or  privilege  upon  property  is  to  be 


ventilata,  tuleruDt  repulsam :  audito  in  eo  curatore,  quod  apud  nos  soper  uni- 
▼ersis  debitoris  facultatibus,  adeoqoe  et  pretio  ex  venditione  ilia  redigendo,  ab 
uno  eodemque  Judice  peragenda  decidendaque  sit  creditorum  contentio :  ez 
communi  scribentium  placito.  Ob  manlfestam  qaoque  causae  continentiaxnf 
ne  super  creditorum  Jure  k  diversis  Judicibus  dissonse  sententise  pronuntientur* 
Haec  de  litis  ordinatoriis.  Aliud  fere  k  prscedentibus  obtinere  dixeris  iu 
ejusdem  decisoriis :  Jus  enim  creditorum  super  prioritate  in  bonis  debitoris 
demetiri  oportet  k  loco,  ubi  distracta  bona  sita  sunt,  vel  esse,  intelliguntur. 
Et  quidem  de  mobilibus  si  quseratur,  ci!un  semper  ibi  esse  existimentur,  ubi 
creditor  [debitor]  fovet  domiciliura,  cujus  ossibus  vagae  hse  res  intelliguntur 
adbsrere,  utique  ex  lege  ejusdem  domicilii  discutienda  causa  creditorum  est. 
Haec  ita  nisi  forsan  executio  directa  sit  in  ejus  debitoris  mobilia,  qui  adhuc 
in  possessione  suorum  bonorum  sit,  feret  enim  tum  creditor  diligentise  ac  vigi- 
lantise  su»  proemium,  si  quod  eo  nomine  loci  mores,  ubi  in  causam  judicati 
ceperit  mobilia,  prae  aliis  creditoribus  ipsi  indulserint;  quod  privilegium  illud 
non  tarn  proficiscatur  ex  credito,  quam  ex  actu  ipso  executionis,  qui  alios 
creditor  prasvertit,  adeoque  haec  res  tanquam  concernens  exequendi  ordinem, 
legem  accipiat  a  loco,  ubi  ilia  peragitur,  ac  praeterea  pignus  illud  judiciale  ita 
constituens  Judex  in  bonis,  apud  se  in  causam  judicati  captis,  dickur  supplere 
Ticem  debitoris;  ut  perinde  res  habeatur,  ac  si  ipse  debitor  bona  ilia  eo  loci 
pignori  tradidisset.  Haec  ita  si  in  uno  loco  debitoris  sit  domicilium.'*  Again ; 
**  Fac  foris  contractum  celebralum,  ubi  per  mores  ejusdem  loci  Jus  praela- 
tionis  inter  chiro-g^apharios  competit,  locus  videri  posset  attendendus  esse 
contractae  obligationis  :  eo  quod  obligationes  dirigi  soleant  k  loco,  ubi  contra- 
huntur.  Verum  non  esse  respiciendum  locum  contractus  vero  proprius  est: 
utpote  qui  eo  duntaxat  pertineat,  quo  vel  arctius,  vel  remissius  ex  contractu 
suo  teneatur  ipse  debitor,  adeoque  spectetur  quoad  ipsos  contrahentes,  quod 
eo  ipso,  quod  alio  in  loco  contractum  celebrent,  ad  ejusdem  leges,  formam, 
vinculum,  modum,  conditionem,  totam  denique  negotii  naturam,  sui  respectu^ 
componunt.  Caeterum  si  qui  non  ab  actu  hominis,  sed  a  potestate  legis  pro- 
ficiscitur,  cujusmodi  sunt  praelationis  privilegia  omnia,  dicendum  est  vim  Le- 
gislatoris  nullam  esse  in  bona  sibi  non  subjects  tertii  respectu,  sen  creditorum 
aliorum,  qui  inibi  nullum  gesserint  negotium,  nee  legibus  loci  istius  se  sub- 
miserint.  Ad  haec  constat  privilegiis  istis  non  agi  in  debitoris  personam,  ut- 
pote quae  in  res  directa,  locum  habeant  inter  creditores.  Ecquid  autem  Juris 
est  alieno  Judici  circa  res  sibi  non  suppositas,  dispendio  tertii,  qui  apud  se 
non  contraxit  ?  Nee  est,  quod  retorserit  creditor  suum  non  minus  spectari 
oportere,  atque  debitoris  domicilium.  Constat  quippe,  qui  cum  alio  contrahit, 
non  esse  vel  debere  esse  conditionis  ejus  ignarum.  Ut  nihil  imputetur  ei, 
qui  in  mobilibus  a  loco  domicilii  debitoris  sua  mensus  est  privilegia,  ad  quem 
locum  palam  est  mobilia  pertinere  :  cum  culpa  non  vacent  alii,  qui  privilegium 
sibi  assumpseriut  a  potestate  Legislatoris  alieni,  cui  de  mobilibus  disponeudi 
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deemed  a  real  right  {jtia  ad  rem,  or  jus  in  re).  An  action 
without  any  h3rpothecation  or  privilege  is  purely  personal. 
The  existence  of  a  real  right  must  depend  either  upon  local 
ordinances^  or  upon  the  law  of  the  sittis  of  the  property ;  and 
if  the  law  of  the  situs  differs  from  the  ordinances  of  the  place 
where  the  parties  create  the  hypothecation  or  privilege,  in 
allowing  or  disallowing  such  an  hypothecation  or  privilege, 
the  law  of  the  situs  must  govern.  In  regard  to  movables, 
they  are  presumed  to  have  their  situs  in  the  place  of  the 
domicil  of  the  owner ;  and  if  the  law  of  that  domicil  gives  a 
privilege  upon  them,  that  privilege  ought  to  be  regarded  in 


nullum  Jus  est.  -Nee  aliud  de  eo  debitore  dicendum  est,  qui  in  loco  iUo  pri- 
Tilegii  domicilium  foverit  tempore  celebrati  contractils :  quamvis  enim  videri 
possit  Jus  illnd  prselationis,  creditori  per  leg^s  loci  domicilii  iu  rebus  mobili- 
bus  legitime  qussitum,  subsecut^  domicilii  mutatione  non  debere  amitti ;  mo- 
bilia  tamen,  in  quibus  prioris  domicilii  lege  tenuit  prslationis  privilegium, 
traductis  alid  domesticis  laribus,  traducuntur  quoque  in  leges  novi  domiciliii 
eftque  lege  administrantur :  mutatione  enim  domicilii  mutatur  et  mobiliam 
conditio  eorum,  quae  in  manum  aliis  tradita  non  sunt,  etiam  dispendio  tertii : 
quo  argumento,  alia  quanquam  in  specie,  usus  est  Senatus  Parisiensis,  apud 
Cbopin.  £t  buc  spectat  quod  Burgundos  tradit,  mobilia  seqoi  personam,  boc 
est  (inquit)  in  domicilio  ejus  ezistere,  et  non  aliter  quam  cum  domicilio  trans- 
ferri.  Tandem  ut  ad  immobilia  transeam.  Fac  Jus  tacitse,  seu  legalis  bypo- 
thecs  non  obtinere  idem  in  loco  rei  sits,  quod  obtinet  in  loco  domicilii 
debitoris,  dicendum  frustra  esse  creditorem,  qui  bujusmodi  bypothecse  obtenta 
prioritatem  sibi  asseruerit :  cum  »que  atque  expressim  facto  bominis,  coram 
uno  judicio,  bypotbecse  nexu  devinciri  nequeunt  alterius  territorii  bona,  ita 
nee  legis  ullius  potestas  est  afficere  prsdia  extera :  quod  Statuta  realia  terri- 
toriom  non  egrediantur,  ut  supra  tractatum  est.  Ita  si  Hollandus,  cui  gene- 
raliter  bona  debitoris  coram  quocunque  Hollandiae  judicio,  bypotbecse  data 
sunt,  apud  nos  cum  reliquis  creditoribus  experiatur  de  prselatione,  pro  futura 
erit  ei  bypotbeca  in  bonis,  in  quacnnque  Hollandiae  parte,  extra  districtum 
Amstelodamensem,  sitis ;  non  autem  in  bonis  suppositis  territorio  nostratinm, 
quibus  nulla  subsistit  bypotbecae  datio,  nisi  pacta  coram  judice  rei  sitae.  Con* 
tra  cum  apud  Hollandos  bypotbeca  general  is  extinguatur  alienatione,  non 
juvabitur  creditor  moribus  nostris,  quibus  res  ita  obligata  ad  emptores  transit 
cum  suo  onere.  Consimilit^r,  si  teneat  alibi  consuetude,  ut  in  bonis  debi- 
toris concurrant  creditores,  nulla  babita  ratione  bypotbecarum  quale  statu* 
turn  profert  Florentinum  Straccha.  Ex  lege  loci  rei  sitae  dirimenda  creditorum 
contentio."  Rodenburg,  De  Div.  Statut.  tit.  2,  c.  5,  §  16;  2  Boullenois, 
App.  pp.  47 — 51. 
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every  other  place  in  which  those  movables  may  be  found  ^ 
BouUenois  in  this  respect  adopts  the  language  of  Lauten- 
burg.  In  rebus  mobilihus  observari  debentjura  illius  loci,  in 
quo  illorum  domintis,  vel  creditor  habet  donudUum,  etiam 
guando  agitur  de  concursu  et  prcelatione  creditorum  *•  In 
regard  to  immovables^  BouUenois  adopts  the  doctrine^  that 
all  preferences  and  privileges  thereon  are  real,  and  are 
therefore  governed  by  the  law  rei  sitce^. 

§  325  k.  John  Voet  has  treated  this  question  with  great 
fulness.  In  respect  to  priorities  and  privileges  in  cases  of 
hypothecations,  he  insists,  that,  as  to  movable  property,  the 
law  of  the  domicil  of  the  debtor  ought  to  govern  the  order 
thereof,  as  well,  because  all  movables  are  understood  to  be 
in  the  place  where  the  owner  lives,  and  are  to  be  governed 
by  the  law  of  that  place ;  as  because  all  creditors  who  ought 
to  bring  their  suit  in  the  tribunal  where  the  property  is 
{Jorum  ret),  are  deemed  in  their  contracts  to  have  had 
reference  to  the  place  of  domicil  of  the  debtor,  since  in  that 
place  the  debtor,  as  the  principal  forum,  ought  to  be  sued ; 
and  also,  because  if  the  laws  of  the  place  where  the  con- 
tract is  made,  or  of  the  forum  in  which  the  controversy  re- 
specting the  conflict  of  rights  and  preferences  between  cre- 
ditors, are  to  be  observed,  inexplicable'^difficulties  will  arise, 
or  notorious  absurdities  will  be  fallen  into ;  of  which  he  pro- 
ceeds to  give  some  illustrations.  But  in  respect  to  immov- 
ables, he  holds,  that  the  law  of  the  place  of  the  situs  ought 
to  govern  in  all  questions  of  priorities  and  privileges,  /m- 
mobilia  regenda  esse  jure  loci,  in  quo  sitce  sunt^. 


1  1  BouUenois,  Observ.  30,  pp.  832—834. 

2  Id.  p.  834. 

3  Ibid. 

*  J.  Voet,  Ad  Pand.  lib.  20,  tit.  4,  n.  38,  p.  904. — The  whole  passage  de- 
serves to  be  cited.  *'  In  questione,  cujus  loci  statuta  in  prselatiooe  turn  hy- 
pothecarionim  turn  chirographariorum  privilegio  munitorum  spectari  debeaiit, 
dicendum  videtur  secundum  fundamenta  generalia  in  tit.  de  constitut.  Prin* 
cip.  parte  alter4,  de  statutis  proposita.  In  mobilibus  debitoris  bonis  ilium 
observari  oportere  prelationis  ordinem,  qui  in  loco  domicilii  debitoris  probata! 
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§  325  I.  Matthseus  holds^  in  a  great  measure^  the  same 
opinion^  and  has  discussed  the  subject  at  large.  The  whole 
passage  is  too  long  for  insertion  in  this  place ;  but  a  mode- 
rate extract  will  present  his  views  in  a  very  clear  manner. 


est;  tarn  quia  mobilia  omnia,  ubicuoque  existentia,  illic  domino  boo  prssentia 
esse  intelligantur,  acpropterea  isto  quoque  jure  regenda  sunt;  turn  quia  cre- 
ditores  omnes,  qui  sequi  in  agendo  debent  forum  rei,  etiam  maxime  locam 
domicilii  in  contrahendo  respexisse  videntur,  quippe  in  quo  praecipne  debitor^ 
velut  in  foro  prsprimis  competente,  conveniendus  est ;  turn  denique,  quia,  si 
leges  vel  loci  in  quo  contractum  est,  vel  fori  in  quo  de  creditorum  prselatione 
ac  concursu  disputatur,  obsenrandas  censneris,  aut  inexplicabilibns  te  difficul* 
iatibus  implicatnrus  es,  aut  ad  notabiles  delapsurus  absnrditates.  Etenim,  si 
contractuum  singulorum  loca  spectaii  debere  contendas,  explicari  non  poterit* 
quid  fieri  debeat,  si  in  HolIandi4,  Frisia,  Anglid,  Italid,  Hispanii  diversi  per 
eundem  debitorem  contractus  initi  sint,  quarum  regionum  unaqusque  diversis 
ex  parte,  quin  et  subinde  contrariis  de  protopraxi4  legibus  utitur,  dnm  in 
ApgM  aut  HoUandi^  contrahens  ex  legibus  Anglicanis  aut  HoUandicis  pr»- 
ferri  desiderabit  ei,  qui  in  FrisiS  contraxit;  hie  vero  ex  Frisiae  legibus  con- 
trariis potior  esse  velit  eo,  qui  in  HollandilL  vel  Angli4  effecit  sibi  devinctum 
debitorem.  Quod  si  locum,  ubi  mobilia  proscribuntur,  et  judicium  concursus 
inter  creditores  agitatur^  spectandum  existimes,  quasi  distributio  pecuniarum 
inter  creditores  pars  et  sequela  executionis  sit,  (posito,  quod  alibi,  quam  in 
loco  domicilii  postremi  debitoris  oba^rati  mobilia  vendi  et  lis  de  protopraxii 
agitari  possit,  cujus  contrarium  apud  nos  nunc  obtinere,  supra  x.  t.  num.  12. 
dictum  est)  absurdum  illud  inde  sequeretur,  quod  tunc  non  mobilium  tantum 
sed  et  immobilium  intuitu  leges  loci,  in  quo  judicium  de  protopraxiA  agitur, 
observandK  forent;  cum  non  minus  distributio  pecuniae  ex  immobilibus,  quam 
fiz  mobilibus,  redact®  dici  deberet  executionis  sequela  aut  pars;  atque  ita 
fieret,  immobilia  non  ex  lege  situs  regi,  sed  incerti  juris  subesse  disposition], 
prout  in  boc  vel  iUo  loco,  diversis  juribus  utente,  contentio  fuerit  inter  credi- 
tores instituta  de  praelatione.  Quinimo,  posito  illo  jure,  quod  judicium  uni- 
versale concursus  creditorum  in  eo  loco  ventilari  debeat,  in  quo  debitor,  cum 
moreretur  ant  foro  cederet,  domicilium  habuit,  esse  in  arbitrio  debitoris  posi- 
tnm,  ut  migrando  de  loco  in  locum  creditores  non  privilegiatos  efficeret  pri- 
^legiatos,  bypotbecam  legalem  faceret  aliis  nasci,  aliis  interire,  prout  aliud 
atque  contrarium  domicilii  prioris  aut  rei  sitse  legibus  jus  in  novissimi  domi- 
cilii loco  viguerit:  quod  in  immobilibus  loco  certo  alligatis,  nee  arbitrio  domini 
situm  mutantibus,  ferendum  non  est ;  sed  potius  (cum  jam  ad  immobilia  nos 
deduxerit  ratiocinium)  in  immobilium  pretio  inter  creditores  secundum  cujus- 
que  privilegium  distribuendo  servandas  erunt  leges  locorum  illorum,  in  quibus 
immobilia  singila  existunt,  idque  convenienter  regulae  in  tit.  de  constit. 
Princip.  parte  altera,  de  statutis  num.  12.  firmatae,  ac  dictanti,  immobilia  re- 
f  enda  esse  jure  loci,  in  quo  sita  sunt." 
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Speaking  of  movables,  he  sayB :  Quantum  igitur  ad  res  nuh 
Wei  atiinet,  tametsi  amnes  nnt  gusdem  generis  atque  natmw, 
nwtu  tamen  et  quiete  discriminari  passunt.  Earum  emm 
oBm  nulla  certo  loco  dispositce,  hue  illucferuntur  trahunturve; 
vehfti  merces  in  itinere  deprehensce,  et  ut  hodiejieri  solet, 
arresta  retentce:  aUw  verb  certo  loco  dispasitaf  quiescunt; 
vehiti  instrumentum  et  supeUex,  quam  paterfam.  profdiorum 
instruendarum  gratia  inpromnciam  nUsit:  item  feres  besiim, 
et  pieces,  et  reliqua  animaUa,  qwB  in/undis  habeniur  foetmw 
et  prapagatioms  gratia.  Quascunque  ^us  generis  deprehen- 
duntur,  ut  certo  loco  prcediove  cffixas  non  sint,  in  Us  hand 
dubii  superior  definitio  observanda  est.  Cum  emm  nuu> 
ime  in  motu  sint,  ac  ineertis  quasi  sedibus  vagentur,  nihil pro^ 
pius  est,  quam  ut  in  disputatione  de  pnerogativa  creditarum 
spectemus  domicilium  debitoris.  Quce  vero  loco  qffixije,  out 
certis  possessionibus  attributce  sunt,  eas  naturam  pra^diorum 
sequuntur,  efusque  promndas  esse  censentur,  in  qud  prwdia 
sita  sunt.  Unde  dicendum  videbatur,  in  his  rebus  spectandas 
esse  leges  ejus  loci,  ubi  prwdia  sita  sunt,  non  ubi  damiciUum 
debitor  habetK  Again ;  referring  to  objections,  which  might 
made,  he  says  :  Illud  etiam  oljici  poterat  definitioni  nostrce: 
In  contractibus  spectandas  esse  leges  ejus  loci,  ubi  contractum 
est,  vel  in  quern  solutio  destinata  est :  his  enim  legibus  contra^ 
hentes  ultrh  snbfecisse  se  intelliguntur.  Igitur  in  creditorum 
quoque  contentione,  non  semper  leges  domicilii,  sed  si  alibi 
contractum  sit,  loci  contractils  sunt  observandoe.  Respondeo  : 
Si  ex  contractu  agatur,  spectari  quidem  leges  ejus  loci,  ubi 
contractum  est,  non  tamen  in  omnibus  controversOs.  Etenim, 
si  de  solennibus  quceratur,  si  de  loco,  de  tempore,  et  modo  ob* 
Ugationis,  tum  quidem  locum  contractus  observamus  :  sin  de 
materia  obligationis,  seu  de  rebus,  quae  in  eam  deducuntur, 
ejus  loci  habenda  ratio  est,  ubi  res  sitce  sunt.  Situm  autem  cum 
dicimus,  prcedia  denotamus :  Iubc  enim  proprie  sita  dicuntur, 
non  etiam  res  mobiles.     In  disputatione  verb  creditorum  de 


1  Matthfeus,  De  Aactionibus,  lib.  1,  ch*  21,  n.  35,  36,  p.  295. 


474  .CONFLICT  OF  LAWS.  [cH.  VIII. 

prterogativa,  quo  minus  locum  contrcLctus  spectemus,  ipsa 
quodammodo  rerum  naiura  impedimento  est.     Quid  enim  si 
obceratus  cum  multis  contraxerit,  et  variis  quidem  in  hcis, 
pario  ac  diverso  jure  utentibus :  veluti  Romw,  Lugduni,  Ant^ 
petpice,  Amstelodami,  Dantisci,  Genuce,  etc.  qui  potent  spec^ 
tari  locus  contractus,  et  cujus  potissimum  loci  leges  spectabis 
citra  manifestam  aliorum  creditorum  injuriamf    At  locum 
domicilii  dehitoris  possis  observare  citra  cujusquam  injuriam^ 
dum  omnes  ctyuscunque  gentis  aut  nationis  cum  aliquo  debi- 
tore  contrahentes,  domicilium  ejus  spectasse,  ac  fortunam 
judiciorum  ibidem  experiri  voluisse  videantur.     Postremb, 
opponi  poterat,  non  tam  domicilium  debitoris  spectandum 
esse,  quam  eum  locum,  ubi  bona  proscribunlur.     Executionis 
enim  seu  pars,  seu  appendix,  et  sequela,  videtur  esse  ilia  dis- 
tributio  pecuniarum  inter  creditores.     Communi  autem  col- 
culo  doctorum  traditur,  in  executione  fadenda  spectandum 
eum  locum  ubi  executio  sit.     Verum  hunc  obicem  ita  facile 
removebimus,  si  cogitaverimus  communem  illam  sententiam  de 
prdine  et  solennibus  executionis  duntaxat  loqui,  non  etiam  de 
ipsa  creditorum  contentione  et  causa,  quoe  inter  eos  vertitur  : 
hoBC  enim  incidit  quidem  in  executionem,  ab  ordine  tamen 
execuUionis  separata  est.    In  Us  autem,  qtws  ad  causoe  deci- 
sionem  pertinent,  non  illich  locum  judicii,  sed  antiquiorem 
aUquem,  puta  domicilii,  interdum  contractus,  aliquando  situm 
rei  spectamus.    Instari  poterat :  Si  ad  decisionem  causae  per-' 
tinet  disputatio  ilia  creditorum,  jam  sententia  hasc  premetur 
alio  argumento :  Nempe,  quod  in  decisoriis  litis  observandce 
sint  leges  ejus  loci,  ubi  contractum  est.     Sed  respondetur, 
hoc  turn  procedere,  cum  inter  creditorem  et  debitorem  lis  ver- 
titur :  cum  verb  plures  creditores  ejusdem  debitoris  de  pros* 
fogativa  disputant,  locum  domicilii  debitoris  spectamus  ;  quia 
locum  contractus  citra  injuriam  aliorum  spectare  per  rerum 
naturam  non  possumus :  nulla  certe  modo,  cum  idem  debitor 
qui  variis  in  locis  negotiari  solet,  habuerit  variarum  gentium 
atque  locorum  creditores :  puta  Italos,  Gallos^  Belgas,  Ger- 
manos,  Hispanos,  etc.     Hie   enim   constituere   non  possis, 
cujus  potissimum  loci  leges  sint  spectandce  :  ut  autem  omnium 
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simul  locorum  leges  atque  mares  spectentur,  rerum  natura 
nan  patitur  ^ 

§  325  m.  And  then^  referring  to  immovables^  he  says : 
Quantum  ad  res  immabiles  attinet,  videndum,  an  recte  sepor 
raverimus  hypothecam  a  privilegia:  ita  ut  m  cestimandis  m- 
ribus  hypothecoB  spectemus  eum  locum,  ubi  prcedium  situm 
est ;  in  privilegio  inter  hypothecarias  exercenda,  damidlium 
debitoris  f     Argumentum  enim,  qua  usi  sumus,  infirmius  vi- 
detur :  Privilegium  concemit  personam:  igitur  domicUium 
debitoris  in  eo  spectandum.     Quasi  vera  nan  sit  duplex  privi- 
legiarum  ratio :  ita  ut  alia  quidem  personce,  alia  rei  seu 
causes  data  sint.     Deinde,  nan  videtur  ilia  necessaria  conse- 
cutio  :  privilegia  personam  concemunt :  igitur  personam  conur 
tantur,  quocunque  locorum  commigraverit.   Etenim  iUo  dun-- 
taxatjura,  qvwpersonoe  qualitatem  aUqiuim  imprimunt,  cami" 
tori  personam  solent :  veluti  si  quis  minor,  fatuus,  prodigus, 
infamis,  declaretur  :  Vitium  enim  hoc  perdurat,  et  quocunque 
locorum  te  contuleris,  circumferes  tecum  notam  illam  et  quor 
Ktatem  in  loco  domicilii  tibi  impressam.     At  privilegium, 
quad  personcB  conceditur,  nullam  qualitatem  persome  impri^ 
nut,  nullam  notam  inurit :  comitart  ergo  personam  non  pote^ 
rit  in  earn  provinciam,  in  qua  forte  privilegium  cessat.     Sed 
imprimis  illud  obstat,  quod  privilegium  detur  quidem  per* 
sonae,  tamen  in  bonis  debitoris  exercendum.      Ut  autem  in 
prcediis  debitoris  in  alia  provincia  sitis  exerceam  privilegium, 
non  possunt  mihi  iribtcere  ii,  qui  in  loco  domicilii  debitoris 
jura  condunt:  quippe  quorum  jurisdictioni  ager  alterius  ter- 
ritorii  subjectus  non  sit.     Mobilia  duntaxat,  quia  personam 
comitantur ,  jurisdictioni  eorum  subjecta  videntur,  quocunque 
in  loco  reperiantur.     Itaque  si  mulier  nupserit  in  Frisia,  ubi 
dotes  sunt,  dotiumque  privilegia :  distrahantur  mariti  prcedia 
in  Gelria,  Hollandia,  Trajecti,  ubi  ne  dotes  quidem  verce  sunt, 
nedum  dotium  privilegia :  non  videtur  mulier  inter  hypothec 


^  Matthseus,  De  AuctionibuSy  lib.   1,   c.  21,  n.  37-— 40,  pp.  296-^ 
298.  3 
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carios  habitura  privilegium,  quod  haberet,  si  in  Frisia  sita 
prcedia  distraherentur.  Valde  enim  absurdum  sit,  velle  hypo- 
thecariis  earn  f)r{eferri,  quam  ne  numerant  qmdem  Gelri  inter 
hypothecarios.  His  de  causis  generalitis  concludendum,  sive 
de  viribtis  hypothec€e,  sive  de  privilegio  inter  hypothecarios 
exercendo  loquamur,  inprcediis  spectandas  esse  leges  e^  loci, 
ubi  prcedia  sita  sunt  ^ 

$  326  n.  Msevius  adheres  to  the  same  rule  in  cases  of 
movables^  that  is  to  say^  that  the  law  of  the  domicil  of  the 
debtor  is  to  govern  in  all  cases  of  preferences  and  privileges  '• 
D'Argentre  adopts  the  same  opinion:  Quare  statutum  de 
bonis  mobilibus  vere  personate  est,  et  loco  domicilii  judicium 
sumit ;  et  quodcunque  Judex  domicilii  de  eo  statuit,  ubique 
locum  obtinet  \  Burgmidus  may  also  fairly  be  presumed  to 
hold  the  like  opinion.  De  cetero  mobilia  ibi  esse  dicemus, 
ubi  quis  instruxit  donUcilium  ;  et  ideo  quodcumque  Judex  domir- 
ciUi  de  iis  statuerit,  ubique  hcorum  obtinet,  sive,  quod  persona 
ibi  est,  aut  esse,  semper  intelligitur,  sive  quod  ibi  rerum  stwr 
rum  summam  collocavit.  Et  sic  intelligendum  est,  quod  dicp' 
mus  mobilia  sequi  personam,  hoc  est,  in  domicilio  ejus  existere, 
et  non  aUter  quam  cum  domicilio  transferrin  Nee  refert, 
eadem  bona  in  loco  domicilii  reperiantur,  an  non^.  Many 
other  jurists  assert  the  some  doctrine  ^  Stilly  however, 
(as  has  been  already  intimated),  all  foreign  jurists  are  not 
agreed  in  this  doctrine^  at  least  not  without  many  modifica- 
tions thereof*. 

$  325  0.  But  whatever  may  be  the  differences  of  opinion 
among  them,  as  to  the  operation  of  the  rights  of  preference 
or  privilege  of  creditors  upon  movable  property,  situate  in 
£Eict  in  a  foreign  country,  there  seems  to  be  a  great  pre- 


1  Matthaeus,  De  Auctionibus,  lib.  1,  c.  21,  n.  41,  pp.  298,  299. 

^  Maevius,  Ad  Jus  Lubesense,  lib.  3,  tit.  1.  art.  11,  n.  23 — 35. 

»  D'Argentre,  De  Briton.  Leg.  218,  gloss.  6,  n.  30,  p.  654. 

^  Burgundus,  Tract.  2,  n.  21,  p.  113. 

s  1  BouUenois,  Observ.  30,  pp.  834,  835,  840^ 

«  Ante,  §  322  b,  322  c.  ' 
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ponderance  of  authority,  although  certamly  not  a  universal 
agreement,  in  respect  to  immovahle  property,  in  iaTour  of 
the  doctrine,  that  the  law  of  the  place  ret  ntas  ought  to  pre- 
vail, as  to  the  denial  or  allowance  of  such  preferences  and 
privil^;es  ^  Paul  Yoet  expressed  the  general  sense,  when 
he  said :  Vero  immohUia  reguntur  locorum  statutis,  M  nta; 
etiam  quoad  ea,  si  de  cestimanda  hypotheea,  out  deprmlegus 
mter  hypothecarios  agatur,  non  mspiciendus  erit  locus  doimir 
eiSi,  vel  debitoris,  i>el  creditoris,  verum  locus  staiuti,  uK 
jacent  ^  An  easy  example  may  illustrate  the  importance  of 
the  distinction.  Suppose  a  contract  made  in  Massachusetts 
for  the  sale  of  lands  lying  in  New  York,  by  whose  laws  the 
Tender  has  a  lien  for  the  unpaid  purchase-money,  and  by 
the  laws  of  Massachusetts  there  would  in  such  a  case  be  no 
lien,  if  the  land  were  in  Massachusetts ;  the  question  would 
then  arise,  whether  any  lien  attached  on  such  a  contract  on 
the  land.  According  to  the  opinions  of  the  foreign  jurists 
already  referred  to,  the  law  of  the  rei  siUe,  and  not  the  law 
of  the  place  of  the  contract,  would  attach  upon  the  contract ; 
and  consequently,  a  lien  for  the  unpaid  purchase-money 
would  exist  on  the  lands  in  New  York,  although  no  such 
lien  would  exist  in  Massachusetts  under,  or  in  virtue  of  the 
contract  \ 

§  326.  Lord  EUenborough  has  laid  down  a  doctrine 
essentially  agreeing  with  that  of  Huberus.  ''  We  always 
import  (says  he),  together  with  their  persons,  the  existing 
relations  of  foreigners,  as  between  themselves,  according  to 
the  laws  of  their  own  countries  ;  except  indeed  where  those 
laws  clash  with  the  rights  of  our  own  subjects  here,  and  one 
or  other  of  the  laws  must  necessarily  give  way,  in  which 
case  our  own  is  entitled  to  the  preference.  This  having 
been  long  settled  in  principle,  and  laid  up  among  our  ac- 


1  Ante,  %  322—325  m ;  Post,  §  362 — 373. 

2  P.  Voet,  De  Stat.  §  9,  c.  2,  n.  8,  p.  267,  (edit.  1715);  Id.  p.  322,  (edit. 
1661). 

s  See  Oilman  v.  Brown,  1  Mason,  R.  219—221 ;  S.  C.  4  Wheat.  B. 
255. 
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knowledged  rules  of  jurisprudence,  it  is  needless  to  discuss 
it  farther  ^'^  The  Supreme  Court  of  Louisiana  have  adopted 
a  little  more  modified  doctrine,  coinciding  exactly  with  that 
of  Huberus :  "  That,  in  a  conflict  of  laws,  it  must  often  be 
a  matter  of  doubt  which  should  prevail ;  and  that,  whenever 
that  doubt  does  exist,  the  Court  which  decides  will  prefer 
the  law  of  its  own  country  to  that  of  the  stranger  K  And, 
if  the  positive  laws  of  a  State  prohibit  particular  contracts, 
from  having  effect  according  to  the  rules  of  the  country 
where  they  are  made,  the  former  must  prevail  '.'* 

$  327.  Mr.  Chancellor  Kent  has  laid  down  the  same  rule 
in  his  Commentaries,  as  is  stated  by  Huberus  and  Lord 
Ellenborough,  and  has  said  :  ''  But  on  this  subject  of  con- 
flicting laws  it  may  be  generally  observed,  that  there  is  a 
stubborn  principle  of  jurisprudence  that  will  often  intervene, 
and  act  with  controlling  efficacy.  This  principle  is,  that 
when  the  lex  loci  contractus  and  the  lex  fori,  as  to  conflicting 
rights  acquired  in  each,  come  in  direct  collision,  the  comity 
of  nations  must  yield  to  the  positive  law  of  the  land.  In 
tali  conflictu  magis  est,  ut  Jus  nostrum,  quam  jus  aUenum, 
servemu^^r  Mr.  Burge  has  expressed  his  own  exposition 
of  the  same  doctrine  in  the  following  terms :  ''  It  may  be 
stated  generally,  that  with  respect  to  contracts  of  which 
movable  property  is  the  subject,  the  law  of  the  place  in 
which  the  contract  is  made,  will  in  some  respects  exclusively 
prevail,  although  the  contract  is  to  be  performed  in  an-* 
other ;  and  that  in  those  respects  in  which  it  does  not  pre- 
vail,  the  law  of  the  place  where  the  contract  is  to  be  per- 
formed must  be  adopted.  But  this  conclusion  is  subject  to 
some  qualifications  and  exceptions.  If  a  right  which  is 
claimed  as  resulting  ft'om  the  contract,  or  if  an  act  or  dis- 


1  Potter  r.  Brown,  5  East,  R.  124,  130. 

^  Mr.  Justice  Porter  in  the  case  of  Saul  v.  His  Creditors,  17  Martin,  R. 
596. 

3  Id.  pp.  586,  587. 

*  2  Kent,  Comm.  Lect.  39,  p.  461,  3rd  edit. 
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position  a£Pect  the  interest  of  third  parties  as  the  creditors 
of  the  owner^  resort  must  be  had  to  the  law  of  his  domicil 
to  determine  whether  that  right  exists,  and  whether  he  was 
competent  to  do  the  act  or  make  the  disposition.  A  prefer- 
ence claimed  by  a  creditor  on  the  estate  of  his  debtor^  by 
virtue  of  the  contract,  and  a  disposition  made  by  a  debtor 
which  might  be  void  against  his  creditors,  are  instances  of 
this  exception.  The  law  of  a  foreign  country  is  admitted, 
in  order  that  the  contract  may  receive  the  effect  which  the 
parties  to  it  intended.  No  State,  however,  is  bound  to 
admit  a  foreign  law,  even  for  this  purpose,  when  that  law 
would  contravene  its  own  positive  laws,  institutions,  or 
policy,  which  prohibit  such  a  contract,  or  when  it  would 
prejudice  the  rights  of  its  own  subjects  \" 

§  327  a.  A  question  involving  considerations  of  this  na« 
ture,  came  recently  before  the  Supreme  Court  of  Louisiana.^ 
It  was  a  suit  brought  in  Louisiana  upon  a  bottomry  bond 
of  a  peculiar  character,  given  by  the  owner  of  a  steam-boat 
in  Cincinnati  (Ohio),  and  pledging  the  vessel  for  the  re- 
payment of  a  sum  of  money  and  interest  lent  to  the  owner 
for  a  year.  The  steam-boat  had  in  the  intermediate  time 
been  sold  in  Kentucky  to  a  purchaser,  with  notice  of  the 
lien,  and  she  was  at  New  Orleans  at  the  time  of  the  suit 
brought ;  and  the  object  thereof  was  to  enforce  the  hypo- 
thecation or  lien  created  by  the  bond.  Various  objectionsr 
were  taken  in  the  defence,  and  among  them  was  the  objec- 
tion that  no  lien  was  created  in  such  a  case,  by  the  laws  of 
Louisiana  where  the  suit  was  brought.  Mr.  Justice  Porter, 
in  delivering  the  opinion  of  the  Court  on  this  occasion,  said : 
"  But  a  more  formidable  objection  has  been  raised  against 
the  regularity  of  the  proceedings.  The  statutes  and  juris-^ 
prudence  of  Louisiana,  it  is  contended,  only  confer  the 
privilege  of  sequestration  to  enforce  liens  given  by  its  laws ; 


'  3  Burge,  Coram,  on  Col.  and  For.  Law,  Pt.  2,  ch.  20,  pp.  77S,  779; 
Id.  p.  770.  See  also  Fceliz,  Conflit  des  Lois,  Revae  Etrang.  et  Fran.  torn. 
7,  (1840),  §  33,  pp.  227,  228. 
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and  that  in  aid  of  which  this  remedy  was  extended  here, 
was  not  one  that  had  any  force^  or  conferred  any  privilege 
in  our  State,  though  it  might  have  that  effect  in  the  country 
where  it  was  made.''. . . .''  The  objection  now  taken  raises  a 
distinction  in  cases  so  circumstanced,  between  remedies  be- 
fore and  after  judgment ;  and  we  confess  we  are  unable  to 
see  any  solid  grounds  on  which  it  can  rest.  If  it  be  true, 
as  we  apprehend  it  is,  that  the  Court  can  and  should  enforce 
the  personal  obligation  which  a  party,  not  a  citizen  of  the 
State,  may  have  entered  into  in  another  country,  and  that 
on  the  judgment  so  rendered,  the  foreign  creditor  could  ob- 
tain the  benefit  of  all  writs  of  execution  which  an  inhabitant 
of  Louisiana  might  resort  to  against  a  domestic  debtor, 
then  we  can  see  no  good  ground  for  refusing  the  auxiliary 
process  in  the  first  instance ;  whether  it  be  an  order  to  ar- 
rest the  person  of  the  debtor  and  hold  him  to  bail,  or  a  writ 
to  seize  the  property  brought  within  the  jurisdiction  of  a 
Court,  if  it  be  the  subject  of  contest.  Both  seem  to  rest  on 
the  same  principles.  And  a  familiar  illustration  of  the 
common  received  opinion  on  this  subject,  may  be  given  in 
the  case  of  attachments,  which  are  almost  every  day  resorted 
to  in  aid  of  the  foreign  creditor  against  the  foreign  debtor  ; 
and  yet  there  is  nothing  in  our  law  more  expressly  giving 
that  remedy  to  the  stranger  than  there  is  in  the  case  of  se- 
questration.**  After  taking  notice,  that  by  the  laws  of  Ohio 
it  had  been  found  that  the  bond  created  a  lien  on  the  steam- 
boat, the  learned  Judge  proceeded  to  say :  ''  If  the  steam- 
boat, then,  had  remained  within  the  State  of  Ohio,  the  evi- 
dence satisfies  us  the  plaintiffs  could  have  had  a  lien  on 
her.  But  the  main  difficulty  in  the  cause  still  remains. 
She  was  sold  in  the  State  of  Kentucky,  under  a  decree  of 
one  of  the  Courts  of  that  State,  and  purchased  by  the 
defendant  at  the  sale.  It  is  admitted  on  all  hands  that  this 
sale  was  legal  and  regularly  made,  and  the  question  is  not, 
what  was  the  effect  of  the  lien  in  the  country  where  the  con- 
tract was  made,  nor  in  that  where  it  is  sought  to  be  en- 
forced ;  but  what  effect  it  had  in  the  State  where  the  defend- 
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ant  acquired  title  to  the  property."  He  then  examined  the 
laws  of  Kentucky  on  the  subject^  and  concluded  in  the  fol- 
lowing words  :  "  The  State  of  Kentucky,  we  presume,  gives 
e£Pect  to  liens  existing  on  property  brought  there  from  an- 
other country,  on  the  principle  of  comity,  which  we  have 
already  noticed ;  and  we  must  also  presume,  until  the  con- 
trary be  shewn,  that  she  admits  them  with  the  same  limit- 
ation which  other  States  do ;  namely,  that  they  shall  not 
work  an  injury  to  her  own  citizens.  To  ascertain  whether 
they  do  or  not,  recurrence  must  be  had  to  her  laws  and 
policy  in  relation  to  contracts  made  within  her  limits ;  for 
we  take  the  true  principle  in  such  cases  to  be,  that  the 
foreign  creditor  who  has  a  lien,  should  have  no  greater  or 
no  less  privilege  than  the  domestic  creditor.  If,  for  example, 
the  laws  of  Kentucky  required  no  record  to  be  made  of  liens 
given  on  personal  properly  within  the  State,  she  would  not 
require  registry  on  the  part  of  the  stranger  who  came  there 
to  enforce  a  mortgage  on  property  on  which  he  had  a  lien 
in  another  country ;  for  if  she  did,  she  would  neither  carry 
the  contract  into  effect  a(;cording  to  the  law  of  the  country 
where  it  was  made,  nor  according  to  her  own.  If  this  be 
true,  whatever  time  is  given  to  the  domestic  creditor  to  re- 
cord his  lien,  should  be  given  to  him  who  comes  from  an- 
other State  with  one,  if  his  lien  be  recognised  as  valid  when 
enregistered,  and  his  prayer  to  enforce  it  be  admitted,  as 
we  are  told  by  the  testimony  it  could  be."  The  Court  ac- 
cordingly enforced  the  lien  against  the  steam-boat  \ 

§  327  b.  Another  case,  which  may  serve  to  illustrate  the 
difficulty  of  laying  down  any  universal  rule  on  the  subject 
of  contracts,  as  to  the  incidents  and  rights  which  may  attach 
to  or  against  third  persons,  residing  in  different  countries, 
may  readily  be  stated,  as  it  is  one  which  may  not  infre- 
quently occur  in  practice.  By  the  law  of  England,  if  two 
policies  are  underwritten  on  the  same  ship  or  cargo  for  the 

^  Ohio  Insur.  Company  t;.  Edmondson,  5  Louis.  R.  295 — 305;  Ante,  § 
244. 
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same  voyage,  to  the  fall  amount  of  the  property  at  risk,  it 
is  treated  as  a  double  insurance,  and  each  policy  is  valid, 
without  any  reference  to  the  respective  dates  thereof.  And 
in  case  of  a  loss,  the  insured  may  recover  the  whole  loss 
from  the  underwriters  on  either  policy  at  his  own  election ; 
and  they  are  then  entitled  to  a  contribution  pro  raid  from 
the  underwriters  on  the  other  policy  ^  Now,  in  France,  no 
such  rule  of  contribution  exists ;  but  the  policy  prior  in  date 
is,  in  case  of  a  double  insurance,  to  be  first  exhausted,  and 
if  that  is  sufficient  to  pay  the  whole  loss,  there  is  no  right  to 
recover  the  loss,  or  to  exact  contribution  from  the  under- 
writers on  the  policy  of  a  later  date  *.  This  also  seems  to 
be  the  general  rule  among  most  of  the  maritime  nations  of 
continental  Europe'.  Now,  let  us  suppose  that  two  poli- 
cies of  different  dates  are  underwritten  on  the  same  ship  or 
cargo,  the  one  in  France  and  the  other  in  England,  for  an 
American  owner,  on  the  same  voyage,  each  policy  being  for 
a  sum  equal  to  the  full  value  of  the  property  at  risk,  and 
there  should  be  a  total  loss  on  the  voyage ;  the  question 
might  arise  whether  the  English  underwriters  were  liable  at 
all,  if  the  French  policy  was  prior  in  date ;  and  also,  whether, 
if  liable,  they  could  claim  contribution  from  the  French  un- 
derwriters :  and,  conversely,  the  question  might  arise,  whether, 
if  the  English  policy  was  prior  in  date,  the  French  under- 
writers were  liable  at  all,  and  if  liable,  whether  they  could 
claim  contribution  from  the  English  underwriters.  No  such 
case  seems  as  yet  to  have  undergone  any  judicial  decision. 
But  probably  it  would  be  held,  that  each  contract  was  to  be 
exclusively  construed  according  to  the  obligations  and  rights 


1  Park  on  Insur.  ch.  15,  pp.  280,  281,  5th  edit. ;  3  Kent,  Comm.  Lect. 
48,  pp.  280,  281,  .3rd  edit. ;  1  Marsh,  on  Insur.  ch.  4,  §  4,  p.  146,  2nd  edit. ; 
2  Phillips  on  Insur.  pp.  59,  60;   2nd  edit. 

2  3  Kent,  Comm.  Lect.  48,  pp.  280,  281,  3rd  edit.;  Code  de  Commerce, 
art.  359,  Ordin.  of  Louis  14th,  1681;  2  Valin,  Comm.  lib.  3,  tit.  6,  art. 
23—25,  pp.  72,  73. 

3  1  Em^rigon,  Assur.  ch.  1,  §  7,  p.  23;  1  Marsh,  on  Insur.  ch.  4,  §  4,  p. 
146,  2nd  edit.,  note  a. 
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created  by  the  lex  loci  contractus  between  the  parties  them- 
selves^ without  any  regard  to  the  collateral  rights  and  obli- 
gations, which  might  arise  between  the  underwriters,  if  both 
contracts  were  made  in  the  same  country.  If  a  di£Perent 
rule  were  adopted,  there  might  be  an  entire  want  of  recipro- 
city  in  its  operation.  Thus,  if  the  French  policy  were  prior 
in  date,  and  a  recovery  were  had  thereon  against  the  French 
underwriters,  they  might  have  contribution  from  the  Eng- 
lish underwriters ;  and  yet,  if  a  recovery  were  had  against 
the  English  underwriters,  they  could  not  have  contribution 
from  the  French  underwriters.  On  the  other  hand,  if  the 
English  policy  were  prior  in  date,  the  French  underwriters 
might  be  exempted  from  all  liability  for  the  loss,  or,  if  liable, 
might  recover  a  contribution  from  the  English  underwriters ; 
at  the  same  time,  that  if  a  recovery  were  had  against  the 
English  underwriters,  they  would  not  be  entitled  to  any  con- 
tribution against  the  French  underwriters.  However,  this 
case  is  merely  propounded  as  one,  on  which  the  author  pro- 
fesses to  have  no  fixed  opinion,  and  is  designed  rather  to 
awaken  inquiry  than  to  satisfy  doubts  ^ 

§  328.  This  subject  will  be  resumed  hereafter  under  other 
beads  ^.  But  the  remarks  of  a  learned  Scottish  Judge  ^  may 
here  be  properly  introduced  as  exceedingly  pertinent  to  the 
present  discussion.  "  The  application  of  the  lex  loci  to 
contracts^  although  general,  is  not  universal.  It  does  not 
take  place  where  the  parties^  at  the  time  of  entering  into 
the  contract,  had  the  law  of  another  kingdom  in  view,  or 
where  the  lex  loci  is  in  itself  unjust,  or  contra  bonos  mores, 
or  contrary  to  the  public  law  of  the  State,  as  regarding  the 


^  In  some  of  the  present  American  policies,  there  is  now  what  is  commonly 
called  a  priority  clause,  similar  in  effect  to  the  French  law.  The  very  ques- 
tion, therefore,  may  arise  in  the  case  of  a  douhle  insurance  by  different  policies 
in  England,  and  in  a  State  using  the  priority  clause,  or  in  the  latter  State,  and 
a  State  which  uses  the  common  English  policy,  and  is  governed  by  its  laws. 

2  Post,  §  401,  402,  423  a,  524—527. 

3  Lord  Robertson  in  the  case  of  Mrs.  Levett  in  Fergusson  on  Marr.  and 
Div.  385,  397. 

1  I   2 


484  CONFLICT   OF   LAWS.  [CH.  VII 

interests  of  religion  or  morality,  or  the  general  well-being 
of  society." 

§  329.  It  may  also  be  stated,  although  the  proposition 
has  been  already  incidentally  considered,  that,  when  a  debt 
is  contracted  in  a  foreign  country,  it  is  not  to  be  deemed 
exclusively  payable  there,  unless  there  is  in  the  contract 
itself  some  stipulation  to  that  e£Pect  \  On  the  contrary,  a 
debt  contracted  in  a  particular  country,  and  not  limited  to 
a  particular  place  of  payment,  is,  by  operation  of  law,  pay- 
able every  where,  and  may  be  enforced  wherever  the  debtor 
or  his  property  can  be  found  ^. 

§  330.  Having  considered  the  principles  applicable  to  the 
nature,  validity,  interpretation,  and  incidents  and  effects  of 
contracts,  we  are  next  led  to  the  consideration  of  the  man- 
ner in  which  they  may  be  discharged,  and  what  matters  upon 
the  merits  will  constitute  a  good  defence  to  them.  I  say 
upon  the  merits,  for  the  objections  arising  from  the  law  of 
the  State  where  the  suit  is  brought,  {lex  fori),  such  as  the 
limitation  of  remedies,  and  the  forms  and  modes  of  suit,  will 
constitute  a  separate  head  of  inquiry  \ 

§  33 1 .  And  here  the  general  rule  is,  that  a  defence  or 
discharge,  good  by  the  law  of  the  place  where  the  contract 
is  made  or  is  to  be  performed,  is  to  be  held  of  equal  validity 
in  every  other  place  where  the  question  may  come  to  be 
litigated  ^.     John  Voet  has  laid  down  this  doctrine  in  the 

1  Ante,  §  272  a,  278  a,  295,  317  ;  Don  v.  Lippmann,  5  Clark  &  Fin. 
R.  1,  12,  IS. 

9  See  Blake  v.  Williams,  6  Pick.  R.  286,  315;  Ante,  §  272  a,  317 ;  Don 
V.  Lippmann,  5  Clark  &  Fin.  1,  12,  13. 

3  Post,  §  524—527. 

*  2  Bell,  Coram.  B.  8,  ch.  3,  §  1267,  p.  692,  4th  edit.;  Id.  p.  688,  5th 
edit. ;  3  Burge,  Coram,  on  Col.  and  For.  Law,  Pt.  2,  ch.  21,  §  7,  pp.  874 — 
886;  Id.  ch.  22,  pp.  924 — 929.  As  to  what  will  constitute  a  discharge  in 
foreign  countries,  and  especially  by  novation,  by  confusion,  by  set-off  or  com- 
pensation, by  payment  or  consignation,  and  by  relapse,  see  3  Burge,  Coram, 
on  Col.  and  For.  Law,  Pt.  2,  ch.  21,  §  1—6,  pp.  781 — 880.  See  also  Bartsch 
V.  Atwater,  1  Connect.  R.  409. 
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broadest  terms.  Si  adversus  contractum  cdiudoe  negotium 
gestum  factumve  restitutio  desideretur,  dum  quis  aut  metu,  aut 
dolo,  aut  errore  lapsus,  damnum  sensit  contrahendo,  transit 
gendo,  solvendo,  Jidejubendo,  hereditatem  adeundo,  aliove 
sinUU  modo  ;  recte  interpretes  statuisse  arbitrar,  leges  regio- 
nis  in  qua  contractum  gestumve  est,  id,  contra  quod  restitutio 
petitur,  locum  sibi  debere  vindicare  in  terminandd  ipsd  restin 
tutionis  controversid  ;  sive  res  illce,  de  quibus  contractum  est, 
et  in  quibus  kesio  contigit,  eodem  in  loco,  sive  alibi  sites  sint. 
Nee  intererit  utrum  kesio  circa  res  ipsas  contigerit,  veluti 
pluris  minorisve,  quam  cequum  est,  errore  justo  distractas,  an 
vero  propter  neglecta  solennia  in  loci  contracttts  desiderata. 
Si  tamen  contractus  implementum  non  in  ipso  contracttts  loco 
Jieri  debeat,  sed  ad  locum  alium  sit  destinatum,  non  loci  conr 
tractus,  sed  implementi,  leges  spectandas  esse  ratio  suadet;  ut 
ita  secundum  cujus  loci  jura  implementum  accipere  debuit  con- 
tractus,  juxta  ejus  etiam  leges  resolvatur  K  Casaregis  in 
substance  lays  down  the  same  doctrine^;  and  Huberus 
throughout  implies  it  ^  as  indeed  does  Dumoulin  ^ 

§  331  a.  Burgundus  says  :  Idem  ergo  de  solutionibu^  di" 
cendum;  scilicet,  ut  in  omnibus  quae  ex  ea  sunt,  aut  inde 
oriuntur,  aut  circa  illam  consistunt,  aut  aliquo  modo  qffinia 
sunt,  consuetudinem  loci  speclemus,  ubi  eandem  implendam 
convenit.  Itaque  ex  solutione  sunt  solemnia,  valor  rei  debitie, 
prelium  monetce ;  ex  solutione  oriuntur  pr<sstatio  apoch€e, 
antigraphi,  siiniliaque.  Affinia  solutioni  sunt,  proescriptio, 
oblatio  rei  debitce,  consignatio,  novatio,  delegatio,  et  ejus- 
modi^.  Ea,  vero,  quce  ad  complementum  vel  executionem 
contractus  specfant,  vel  absoluto  eo  superveniunt,  sola  a  statuo 


1  J.  Voet,  Ad  Pand.  lib.  4,  tit.  1,  §  29,  p.  240. 

2  See  Casaregis,  Disc.  179,  §  60,  61. 

3  Huberus,  lib.  1,  tit.  3,  §  3,  7 ;    J.  Voet,   De  Statut.  §  9,  c.  2,  §  20, 
p.  275,  (edit.  1715);  Id.  pp.  332,  333,  (edit.  1661). 

^2  BouUenois,   Observ.  46,  p.  462;  Molin.  Comm.  ad.  Cod.  lib.  1,  tit.  \, 
1.  1;   Conclus.  de  Stat.  torn.  3,  p.  554,  (edit.  1681). 
*  Burgundus,  Tract.  4,  n.  27,  28,  pp.  114—116. 
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lad  dirigi,  in  quo  per  agenda  est  solutio^.  Many  other 
foreign  jurists  maintain  the  same  doctrine  *. 

§  332.  In  England  and  America  the  same  rule  has  been 
adopted,  and  acted  on  with  the  most  liberal  justice '.  Thus 
infancy,  if  a  valid  defence  by  the  lex  loci  contractus,  will  be 
a  valid  defence  every  where  ^.  A  tender  and  refusal  good 
by  the  same  law,  either  as  a  full  discharge  or  as  a  present 
fulfilment  of  the  contract,  will  be  respected  every  where  *. 
Payment  in  paper  money,  bills,  or  in  other  things,  if  good 
by  the  same  law,  will  be  deemed  a  sufficient  payment  every 
where*.  And  on  the  other  hand,  where  a  payment  by  ne- 
gotiable bills  or  notes  is,  by  the  lex  loci,  held  to  be  condi* 
ditional  payment  only,  it  will  be  so  held,  even  in  States 
where  such  payment  under  the  domestic  law  would  be  held 
absolute '.  So,  if  by  the  law  of  the  place  of  a  contract 
(even  although  negotiable)  equitable  defences  are  allowed 
in  fiivour  of  the  maker,  any  subsequent  indorsement  will 
not  change  his  rights  in  regard  to  the  holder  ^.  The  latter 
must  take  it  cum  onere  9. 

§  333.  The  case  of  an  acceptance  of  a  bill  of  exchange 
in  a  foreign  country  affords  another  illustration.  Although 
by  our  law  it  is  absolute  and  binding  in  every  event ;  yet  if 


*  Burgundus,  Tract.  4,  n.  29,  p.  116. 

*  3  Burge,  Coram,  on  Col.  and  For.  Law,  Pt.  2,  ch.  21,  §  7,  pp.  874 — 
876. 

3  2  Kent,  Coram.  Lect.  39,  p.  459,  3rd  edit.;  Potter  v.  Brown,  5  East, 
124;  Dwarris  on  Stat.  Pt.  2,  pp.  650,  651 ;  2  Bell,  Coram.  §  1267,  pp.  691, 
692,  4th  edit.;  Id.  p.  688,  5th  edit. 

*  Thomson  v.  Ketchara,  8  John.  R.  189;  Male  v.  Robert8,3  Esp.R.  163. 

*  Warder  r.  Arell,  2  Wash.  Virg.  R.  282,  293,  &c. 

«  Warder  r.  Arell,  2  Wash.  Virg.  R.  282,  293;  1  Brown,  Ch.  R.  376; 
Seabright  v.  Calbraith,  4  Dall.  325 ;  Bartsch  v.  Atwater,  1  Connect.  R. 
409. 

7  Bartsch  v.  Atwater,  1  Connect.  R.  409.  See  other  cases  cited,  3  Burge, 
Coram,  on  Col.  and  For.  Law,  Pt.  2,  ch.  21,  §  7,  pp.  876—878. 

8  Ante,  §317. 

9  Ory  p.  Winter,  16  Martin,  R.  277.  See  also  Evans  v.  Gray,  12  Martin, 
R.  475;  Chartus  r.  Cairnes,  16  Martin,  R.  1. 
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by  that  of  the  foreign  country  it  is  merely  a  qualified  con- 
tract^ it  is  governed  by  that  law  in  all  its  consequences  ^ 
Acceptances  are  deemed  contracts  in  the  country  where 
they  are  made ;  and  the  payments  are  regulated  by  the  law 
thereof  ^ 

§  334.  But  although  the  general  rule  is  clear  as  above 
stated^  that  a  discharge  by  the  law  of  a  place  where  a  con- 
tract is  made^  is  a  discharge  every  where ;  yet  there  are 
exceptions  to  the  rule  which  every  country  will  enforce  or 
not,  according  to  its  own  discretion  and  sense  of  justice  \ 
Thus,  where  a  contract  was  made  in  England  between  two 
Danish  subjects,  one  of  whom  was  domiciled  in  England ; 
and  afterwards,  during  a  war  between  England  and  Den- 
mark, the  Danish  government  confiscated  the  debt,  and  re- 
quired it  to  be  paid  by  the  debtor  who  was  then  in  Den- 
mark, and  he  paid  it  accordingly ;  the  English  Court  of 
King's  Bench,  on  a  suit  brought  in  England  after  the  peace, 
by  the  creditor  against  the  debtor,  held  that  the  payment 
to  the  Danish  government  was  no  discharge;  although  it 
would  have  been  so  by  the  laws  of  Denmark,  upon  the 
ground  that  such  a  confiscation  was  not  justified  by  the  law 
of  nations*. 

§  335.  The  most  important,  or  at  least  most  frequent, 

cases  of  discharges  of  contracts  occurring  in  practice,  are 
those  of  discharges  arising  from  matters  ex  post  facto  ;  such 


»  Burrows  v.  Jemimo,  2  Str.  R.  733;  S,C.  2  Eq.  Abridg.  525.  See  Vau 
Cleff  p.  Terasson,  3  Pick.  R.  12. 

2  Lewis  V.  Owen,  4  B.  &  Aid.  654;   5  Pardessus,  §  1495;  Ante,  §  307, 

317. 

3  Post,  §  337. 

4  Wolf  V.  Oxholme,  6  M.  &  Selw,  R.  92.  See  Post,  §  348— 351.— It 
is  wholly  unnecessary  here  to  consider,  whether  the  confiscation  of  debts 
by  an  enemy  is  conformable  or  not  to  the  law  of  nations.  That  is  a 
point  belonging  to  the  public  law  of  nations,  and  underwent  very  grave  dis- 
cussions in  England,  in  the  case  in  6  Maule  &  Selw.  92,  as  well  as  in  the 
American  courts,  during  the  late  war  with  Great  Britain.  See  the  Emulous, 
1  Gallison,  R.  563;  S.  C.  on  Appeal,  Brown  v.  United  States,  8  Cranch, 
R.  110. 
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as  a  discharge  from  the  contract  upon  the  subsequent  insol- 
vency or  bankruptcy  of  the  contracting  party.  And  here 
the  general  rule  is,  that  a  discharge  from  the  contract  ac- 
cording to  the  law  of  the  place  where  it  is  made,  or  where 
it  is  to  be  performed,  is  good  every  where,  and  extinguishes 
the  contract  ^  This  doctrine  was  fully  recognised  in  the 
English  law  by  Lord  Mansfield  (and  it  doubtless  had  a 
much  earlier  existence)  in  a  formulary  of  language,  which 
has  been  since  often  quoted  as  a  general  axiom  of  juris- 
prudence. '^  It  is  a  general  principle  (said  he)  that  where 
there  is  a  discharge  by  the  law  of  one  country,  it  will  be  a 
discharge  in  another^."  The  expression  is  too  broad,  and 
should  have  the  qualification  annexed,  which  the  case  before 
him  required,  and  which  has  been  uniformly  understood,  viz. 
that  it  is  a  discharge  in  the  country  where  the  contract  was 
made  or  was  to  be  performed.  And  so  it  was  interpreted 
by  Lord  EUenborough  in  a  much  later  case.  "  The  rule 
(said  he)  was  well  laid  down  by  Lord  Mansfield,  in  Ballan- 
tine  V.  Golding,  that  what  is  a  discharge  of  a  debt  in  the 
country  where  it  was  contracted,  is  a  discharge  of  it  every 
where^."  This  doctrine  is  also  firmly  established,  and  gene- 
rally recognised  in  America^.     By  some  Judges  the  doctrine 


1  2  Kent,  Comnu  Lect.  37,  pp.  392,  393,  3rd  edit.;  2  Bell,  Comm. 
S  1267,  pp.  691 — 695,  4th  edit. ;  Id.  p.  688, 5th  edit.;  1  Chitty  on  Comm. 
and  Manuf.  ch.  12,  p.  654. 

^  Ballantine  r.  Golding,  1  Coop.  Bank.  Laws,  p.  347,  5th  edit.,  p.  515, 
4th  edit.;  13  Mass.  R.  7  ;  2  Bell,  Comm.  §  1267,  pp.  691,  692,  4th edit.; 
Id.  p.  688,  5th  edit. 

3  Potter  V.  Brown,  5  East,  124,  130.  See  Hunter  r.  Potts,  4  T.  R.  182; 
Quin  V.  O'Keefe,  2  H.  B1.  553. 

^  See  on  this  point.  Smith  v.  Smith,  2  John.  R.  235;  Hicks  v.  Brown, 
12  John.  R.  142  ;  Van  Reimsdyk  v.  Kane,  1  Gallis.  R.  371;  Blanchard 
V.  Russell,  13  Mass.  R.  1  ;  Baker  v,  Wheaton,  5  Mass.  R.  511;  Watson 
V,  Bourne,  10  Mass.  R.  337;  4  Cowen,  Rep.  note,  p.  515;  Green  p.  Sar- 
miento,  Peter's  Cir.  R.  74;  M*Menoray  v.  Murray,  3  John.  Ch.  R.  435, 
440,  441;  Walsh  c.  Nourse,  5  Binn.  R.  381;  Sturgis  v.  Crowninshield, 
4  Wheaton, R.  122;  Ogdenr. Saunders,  12  Wheaton,  R.  213,358;  2  Kent, 
Comm.  Lect.  27,  pp.  392,  393;  Id.  Lect.  39,  p.  459,  3rd  edit.;  Atwater 
V.  Townsend,  4  Connect.  R.  47;   Hempstead  v.  Reed,  6  Connect.  R.  480; 
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has  been  put  upon  the  implied  consent  of  the  parties  in 
making  the  contract^  that  they  would  be  governed  as  to  all 
its  effects  by  the  lex  loci  contractus^.  By  others  it  has  been 
put  upon  the  more  firm  and  solid  basis  of  the  sovereign 
operation  of  the  local  law  upon  all  contracts  made  within 
its  sovereignty ;  and  the  indispensable  comity  which  all 
other  nations  are  accustomed  to  exercise  towards  such  laws 
whenever  they  are  brought  into  question^  either  as  to  con- 
tracts or  to  rights^  or  to  property  *. 

§  336.  The  doctrine  has  been  stated  in  a  more  general 
form  by  a  late  learned  American  Judge,  who  said  :  ''It  may 
be  assumed  as  a  rule  affecting  all  personal  contracts,  that 
they  are  subject  to  all  the  consequences  attached  to  con- 
tracts of  a  similar  nature  by  the  laws  of  the  country  where 
they  are  made,  if  the  contracting  party  is  a  subject  of,  or 
resident  in  that  country  where  it  is  entered  into,  and  no 
provision  is  introduced  to  refer  to  the  laws  of  another  coun- 
try'." This  is  not,  perhaps,  in  strictness  of  language,  en- 
tirely correct.  There  are  many  consequences  flowing  from 
contracts  in  the  place  where  they  are  made,  which  do  not 
accompany  them  every  where,  and  are  not  of  universal  obli- 
gation \  Remedies  are  a  consequence  of  contracts,  when 
broken ;  but,  as  we  shall  hereafter  see,  they  are  governed 
by  different  rules  from  rights^  And  the  rights  given  by 
the  law  of  the  place  of  the  contract,  are  not  always  deemed 
of  universal  obligation  or  validity.  Marriage,  for  instance, 
is  admitted  to  be  a  valid  contract  every  where,  when  it  is 


HoDghton  V.  Page,  2  New  Ilarop.  R.  42;  Dyer  v.  Hunt«  5  New  Hamp. 
R.  401;  2  BelU  Comm.  §  1267>  pp.  691—693,  4th  edit.;  Id.  p.  6SS,  5th 
edit. 

1  See  ante,  §  261 ;   Blanchard  r.  Rassell,  13  Mass.  R.  1,  4,  5  ;  Prentiss 
V.  Savage,  13  Mass.  R.  20,  23. 

2  Potter  V.  Brown,  5  East,  R.  124;  Ante,  §  261. 

3  Mr.  Chief  Justice  Parker,  in  delivering  the  opinion  of  the  Court  in  the 
case  of  Blanchard  v,  Russell,  13  Mass.  R.  1,  5. 

*  Ante,  §  325—327. 
»  Post,  §  556—575. 
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valid  by  the  law  of  the  place  where  it  is  celebrated  K  But, 
as  we  have  seen,  all  the  consequences  attached  to  marriage 
in  one  country,  do  not  follow  it  into  other  countries  ^  In 
Scotland,  a  subsequent  marriage  legitimates  children  ante- 
cedently bom ;  but  this  consequence  has  not  as  yet  been  (as 
we  have  seen)  finally  adjudged  in  England,  to  the  extent  of 
making  such  antenuptial  children  legitimate,  so  as  to  be  en- 
titled to  inherit  lands  of  their  parents  situate  in  England. 
Adhuc  sub  jtidice  lis  est^.  So  the  indissolubility  of  mar- 
riage by  the  law  of  one  country  will  not  attach  to  it  every 
where  ^. 

§  337.  And  even  in  regard  to  common  contracts  of  a  dif- 
ferent nature,  the  general  rule  as  to  the  consequences  of 
them  must  receive  many  qualifications  and  limitations,  re- 
sulting from  the  public  policy  or  the  domestic  laws  of  other 
States  where  they  are  sought  to  be  enforced,  and  the  right 
and  duty  of  self-protection  against  unjust  foreign  legisla- 
tion^. If,  for  example,  a  country  where  a  contract  was 
made,  should,  under  the  pretence  of  a  general  bankrupt  act, 
authorize  a  discharge  from  all  contracts  made  with  foreign- 
ers, and  should  at  the  same  time  exclude  the  latter  from  all 
participation  with  domestic  creditors  in  the  assets ;  it  can- 
not be  presumed  that  such  an  act  would  be  held  a  valid 
discharge  in  the  countries  to  which  such  foreigners  belong- 
ed \  And  certainly  the  priorities  and  privileges  annexed 
by  the  laws  of  particular  States  to  certain  classes  of  debts 
contracted  therein,  are  not  generally  admitted  to  have  the 


1  Ante,  §  111,  113,  121—125. 

a  See  ante,  §  146—190  ;  Fergusson  on  Marr.  and  Div.  359 — 361,  397, 
—399,  402,  414;   Conway  v,  Beazley,  3  Hagg.  Ecc.  R.  639. 

3  Doe  dem.  Birtwhistle  v.  VardilJ,  5  B.  &  Cress.  438  ;  S.  C.  9  Bligh, 
R.468;  Ante,  §  87,  93,  94;  1  Hertii  Opera,  De  Collis.  Leg.  §  4,  15, 
p.  129,  (edit.  1737);  Id.  pp.  183,  184,  (edit.  1716). 

*  Ante,  §  215—230. 

5  §  Ante,  §  325—327,  334. 

6  Blauchard  v.  Russell,  13  Mass.  R.  1,  6;  Huberus,  De  Conflict.  Leg. 
lib.  1,  tit.  3,  §  11. 
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same  pre-eminence  over  debts  contracted  in  another  coun- 
try which  is  called  upon  to  enforce  them^  Nor  are  the 
courts  of  any  State  under  any  obligation  to  give  effect  to  a 
discharge  of  a  foreign  debtor^  where  under  its  own  laws  the 
creditor  has  previously  acquired  a  right  to  proceed  against 
his  property  within  its  own  territory^. 

§  338.  When  we  speak  of  the  discharge  of  a  debt  in  the 
country  where  it  is  contracted,  being  a  discharge  thereof 
everywhere,  care  must  be  taken  to  distinguish  between  cases, 
where  by  the  lex  loci  contractus  there  is  a  virtual  or  direct 
extinguishment  of  the  debt  itself ;  and  where  there  is  only  a 
partial  extinguishment  of  the  remedy  thereon.  By  the  bank- 
rupt laws  of  England,  and  by  the  corresponding  insolvent 
laws  of  some  of  the  United  States,  an  absolute  discharge 
from  all  rights  and  remedies  of  the  creditors  is  provided  for 
as  part  of  the  system  ;  and,  therefore,  the  whole  obligation 
of  the  contract  is  deemed  ipso  facto  extinguished^.  But  there 
are  insolvent  laws,  and  other  special  systems,  both  in  Europe 
and  America,  which  fall  short  of  this  extent  and  operation. 
In  some  cases,  the  person  only  is  liberated  from  future  im- 
prisonment and  responsibility ;  in  others,  particular  portions 
of  property  only  are  exempted :  and  in  others,  again,  a  mixed 
system,  embracing  some  postponed  or  modified  liabilities 
both  of  the  person  and  property  prevails*. 

§  339.  Now,  in  all  these  cases,  where  there  is  not  any 
positive  extinguishment,  or  any  virtual  extinguishment  of 


1  See  ante,  §  322 — 327  ;    Huberus,  De  Conflict.  Leg.  lib.  1,  tit.  3,  §11. 

*  Tappan  c.  Poor,  15  Mass.  R.  419;  Le  Chevalier  v.  Lynch,  Doug.  R. 

170.     But  see  Hunter  v.  Potts,  4  T,  R.  182  ;  S.  P.  2  H.  Bl.  402;  Ante, 

§  325—327. 

3  See  2  Kent,  Comm.  Lect.  37,  pp.389— 402,  3rd  edit.;  3  Burge, Comm. 
on  Col.  and  For,  Law,  Pt.  2,  ch.  22,  pp.  886—929. 

^  See  1  Doroat,  Civ.  Law,  B.  4,  tit.  5,  §  1 ;  Morris  v.  Eves,  11  Martin, 
R.  750.  See  Mather  v.  Bush,  16  John.  R.  424,  note;  2  Bell,  Comm. 
ch.  5,  §  1162—1164,  pp.  563—567,  4th  edit. ;  Id.  pp.  580 — 597,  5th  edit.; 
Phillips  V.  Allan,  8  B.  &  Cress.  477 ;  2  Kent,  Comm.  Lect.  37,  pp.  389 
— 404,  3rd  edit.  ;  3  Burge,  Comm.  on  Col.  and  For.  Law,  Pr.  2,  ch.  22* 
pp.  886—904. 
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all  rights  and  remedies  of  the  creditors^  the  contract  is  not 
deemed  to  be  extinguished ;  and^  therefore,  it  may  be  en- 
forced (as  we  shall  hereafter  more  fully  see)  in  other  coun- 
tries ^  By  the  Roman  law  a  cessio  bonarum  of  the  debtor 
was  not  a  discharge  of  the  debt,  unless  the  property  ceded 
was  to  the  full  sufficient  for  that  purpose.  It  otherwise 
operated  only  as  a  discharge,  pro  tanto,  and  exonerated  the 
debtor  from  imprisonment.  Qui  bonis  cesserint,  (says  the 
Code),  nm  solidum  creditor  reciperit,  non  sunt  liberati.  In 
eo  enim  tantummodo  hoc  beneficium  eis  prodest,  ne  judicati 
detrahantur  in  carcerem^.  Huberus  informs  us,  that  in 
Holland,  a  cessio  bonorum  does  not  even  exempt  from  im- 
prisonment, unless  the  creditors  assent.  Secundum  jus  nos^ 
trum  cessio  bonorum,  invitis  creditoribus,  debitorem  a  car- 
cere  publico  non  liber at^;  and  Heineccius  proclaims  the 
same  as  the  law  of  some  parts  of  Germany  ^.     The  Scottish 


1  Post,  §  340— 352. 

«  Cod.  lib.  7,  tit.  71, 1.  1 ;  1  Domat,  Civ.  Law,  B.  4,  tit.  5,  §  1,  n.  1,  2. 
See  Mather  V.  Bush,  16  John.  R.  424,  n.  (b);  2Bell,Comin.  ch.5,  §1162 — 
1164,  pp.  56d---567,  4th  edit.;  Id.  pp.  580—598,  5th  edit. 

9  Huberus,  torn.  3,  lib.  42,  tit.  3,  §  1 — 3,  note ;  Ex  parte  Burton,  1  Atk. 
255;  M*Menomy  v.  Murray,  3  John.  Ch.  R.  442;  Voet^  Ad  Pand.  lib.  42, 
tit.  3,  $  8;  Le  Roy  r.  Crowninshield,  2  Mason,  R.  160.-^Lord  Mansfield 
is  reported  to  have  said  in  Ballantyne  r.  Grolding,  (1  Cooke,  Bank.  Laws 
p.  347f  5th  edit.,  p.  515,  4th  edit.)  "  That  he  remembered  a  case  in  Chan- 
cery, of  a  cessio  bonorum  in  Holland,  which  is  held  a  discharge  in  that 
country,  and  it  had  the  same  effect  here."  The  case  alluded  to  is  most  pro- 
bably Ex  parte  Burton,  (1  Atk.  R.  255).  The  law  of  Holland  is  the  reverse 
of  what  his  lordship  is  here  supposed  to  affirm,  as  the  case  in  1  Atk.  R.  225, 
and  the  citations  from  Huberus  and  Voet  establish.  Whether  the  error  is 
in  the  reporter,  or  in  Lord  Mansfield  himself,  may  well  be  questioned. 
Mr.  Henry  has  given  a  sketch  of  the  present  law  of  France,  as  to  the  cessio 
bonorum  in  cases  of  foreign  contracts,  which  certainly  has  some  peculiarities, 
not  conforming  to  the  general  principles  of  international  law  adopted  in  other 
nations.  Henry  on  Foreign  Law,  App,  p.  250.  See  Pardessus,  art.  1324 — 
1328.  The  cessio  bonorum  of  Scotland  is  (it  seems)  a  mere  discharge  of 
the  person.  See  2  Bell,  Comm.  ch.  5,  p.  563,  &c.  4th  edit. ;  Id.  p.  580,  &c. 
5th  edit.;  Phillips  v.  Allan,  8  Barn.  &  Cress.  479. 

*  Heinecc.  Elem.  Jur.  Civ.  Ad  Pand.  lib.  42,  tit.  3,  §  252,  254,  p.  6; 
3  John.  Ch.  R.  441,  442. 
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law  conforms  to  the  Roman  Code  in  its  leading  outlines  * ; 
and  the  modern  Code  of  France  adopts  the  same  system '. 
An  Insolvent  Act^  or  Bankrupt  Act,  or  cessio  bonorum, 
which  only  absolves  the  person  of  the  debtor  from  imprison- 
ment, but  not  his  future  property,  or  which  only  suspends 
remedies  against  either  the  one  or  the  other  for  a  limited 
period,  is  not  to  be  deemed  a  discharge  from  the  contract ; 
and  its  operation  is  (as  we  shall  presently  see)  purely  intra- 
territorial '. 

§  340.  The  general  form  in  which  the  doctrine  is  ex- 
pressed, that  a  discharge  of  a  contract  by  the  law  of  the 
place  where  it  is  made,  is  a  discharge  every  where,  seems 
to  preclude  any  consideration  of  the  question,  between  what 
parties  it  is  made ;  whether  between  citizens  or  between  a 
citizen  and  a  foreigner,  or  between  foreigners.  The  con- 
tinental jurists  recognise  no  distinction  in  the  cases.  The 
English  decisions  are  understood  to  maintain  the  univer- 
sality of  the  doctrine,  whatever  may  be  the  allegiance  or  the 
country  of  the  creditor*.  And  a  like  doctrine  would  seem 
generally  to  be  maintained  in  America*.     There  are,  how- 

1  Erskine,  Inst'.  B.  4,  tit.  3,  §  26,  27;  2  Bell,  Comm.  ch.  5,  §  1162 — 
1164,  pp.  563—567,  4th  edit.;  Id.  p.  580,  5th  edit. 

2  Code  Civil  of  Frauce,  art.  1265  &  1270;  Merlin,  Rupert.  Cession  de 
Biens. 

3  Tappan  v.  Poor,  15  Mass.  R.  419;  Morris  v.  Eves,  11  Martin,  R.  730; 
Judd  r.  Porter,  7  Greenleaf,  R.  337 ;  Hinckley  v.  Morean,  3  Mason,  R.  88 ; 
Titus  V.  Hobart,  5  Mason,  R.  378;  1  Kent,  Comm.  Lect.  19,  pp.  420,  422, 
3rd  edit.;  2  Bell,  Comm.  §  1162—1164,  pp.  562,  567,  694,  4th  edit.;  Id. 
pp.  580—598,  5th  edit.;  Mason  v.  Haile,  12  Wheat.  R.  370;  2  Kent, 
Comm.  Lect.  37,  pp.  394 — 401,  3rd  edit.;  Phillips  v.  Allan,  8  Barn.  & 
Cress.  479;  Ex  parte  Burton,  1  Atk.  R.  255;  Huberus,  lib.  42,  tit.  3,  $  5; 
Heineccii  Elem.  ad  Pand.  tom.  3,  Pt.  6,  lib.  42,  tit.  3,  §  253;  3  Burge, 
Comm.  on  Col.  and  For,  Law.  Pt.  2,  ch.  22,  pp.  924—929;  White  v.  Can- 
field,  7  John.  R,  117;  James  v.  Allen,  1  Dall.  R.  188 ;  Quin.  v.  O'Keefe, 
2  H.  Bl.  553;  Le  Roy  v.  Crowninshield,  2  Mason,  R.  160;  Wright  v. 
Paton,  10  John.  R.  300;  Peck  v.  Hozier,  14  John.  R.  346;  Walsh  v* 
Noarse,  5  Binn.  R.  381. 

^  See  Mason  v,  Haile,  12  Wheaton,  R.  360;  Potter  r.  Brown,  5  East, 
R.  124. 
fi  See  Robinson  r.  Bland,  1  W.  Black.  R.  258;  Blanchard  v.  Russell,  13 
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ever,  lome  caies  in  which  a  more  limited  doctrine  would 
0eem  to  be  laid  down  ;  and  which  appear  to  confine  it  to 
cases  of  a  discharge  from  contracts  between  citizens  of  the 
same  State.  Thus,  in  one  case,  it  was  laid  down  by  the 
Supreme  Court  of  Massachusetts,  that  if,  when  the  contract 
was  made,  the  promisee  was  not  a  citizen  of  the  State  where  it 
was  made,  he  would  not  be  bound  by  the  laws  of  such  State 
in  any  other  State  ;  and,  therefore,  that  a  discharge  there 
would  not  bind  him  or  his  rights  \  In  another  case  the  same 
learned  Court  said,  that  a  discharge  of  the  contract  can  only 
operate  where  the  law  is  made  by  an  authority,  common  to 
the  creditor  and  the  debtor  in  all  respects  ;  where  both  are. 
citizens  and  subjects'.  But  this  qualification  of  the  doc- 
trine (which  was  only  incidentally  argued  in  those  ca^es) 
was  afterwards  deliberately  overruled  by  the  same  Court; 
and  the  general  doctrine  was  established  in  its  universality\ 
The  qualification  seems,  however,  again  to  have  been  asserted 
in  a  more  recent  decision  of  the  same  Court,  upon  grounds 
not  very  clearly  defined,  or  perhaps  not  entirely  satisfactory, 
unless  the  case  is  to  be  governed  by  the  decisions  of  the 
Supreme  Court  of  the  United  States  upon  the  subject  of 
discharges  under  insolvent  laws,  with  reference  to  the  Con- 
stitution  of  the  United   States  \     It  has  been  expressly 


MftM.  R.  I ;  S  JoliD.  R.  SS5 ;  S  KeDt,  Comm.  LecU  37,  p.  392,  393,  3rd  edit. ; 
Ory  •«  Winttr,  16  Mariin,  R.  S77;  Skerill  r.  Hopkins,  1  Cowen,  R.  103, 
107. 

^  Btker  t.  Wkeaton,  5  Mass.  R.  51K 

«  Watsoa  V.  Bourne,  10  Matst.  R.  337,  340. 

^  BUncbard  t.  Russell,  13  M»ss.  R«l,  10— li. 

^  Braynaid  r«  Xfarskall,  S  Pick.  R«  194. — The  cmse  wis  a  negoliaUe  pro- 
misaory  note,  nftadt  by  A.  in  New  York  to  B.  or  order;  the  note  vas  after- 
warxU  indorsed  to  C.  in  Massachusetts,  who  sued  A.,  the  maker,  there,  awi 
be  j>Wade\l  his  dischar^  under  the  insclveni  Uws  c^f  New  York.  On  ihji  c<>- 
ca^<>u  Mr*  Chiiff  Justice  Parker,  in  delivering  the  opini.>u  of  ibe  Court,  de- 
claring the  ili$».  har^  uo  bar  to  the  suit,  sjiiJ :  "  The  quesiious  which  ariose 
eut  of  the  sub»ec;  of  sute  insolvent  laws,  ari^I  ;he  etfect  of  ciscbar^res  :i:^2er 
thett>,have  Kvn  so  Io:i^urx^tlIed  iu  th:^^  Coraiuoaweilih,  o^.rc  :c  the  ::rsaiU- 
faotv^rv  character  of  the  decisions  of  the  Sapxetne  Court  o:  the  United  Siate^^ 
which  ou^t  to  j>>vera  cases  of  this  nature,  uia:  we  have  waited  with  arv!e>T 
^^  a  ^^Ti$ii^  of  all  the  cases  Vr  that  hi^  Coun,  and  a  trial  ad-:u  Hcai: .^a  spca 
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denied  by  other  learned  State  Courts  ^  In  commenting  upon 
some  of  the  cases,  in  which,  upon  questions  of  dischaige^ 

a  sobject  so  oiiiFersaUy  interesting,  and  hitherto  inTolred  in  so  aui^  per- 
plexity. The  case  of  Ogden  r.  Saanders  seemed,  in  its  prepress,  to  pro- 
mise soch  a  result ;  but,  unhappily,  on  some  of  the  points  which  the  case  pre- 
sented, the  law  is  left  as  uncertain  as  it  was  before.  One  thing,  howerer,  we 
Qodefstand  to  haTe  been  clearly  decided  by  a  majority  of  the  justices  of  that 
conrty  and  virtually  by  all,  (as  those,  who  admit  no  validity  at  all  to  such  laws, 
may  be  considered  as  unitiDg  with  those  who  gife  them  only  a  limited  opera* 
tion),  which  is,  that  discharges  under  such  laws  have  no  effect  without  or 
beyond  the  territory  of  the  State  where  they  are  obtained,  or  against  a  party 
not  a  citixen  of  that  State  or  where  the  suit  shall  be  brou^t  in  a  court  of 
the  United  States,  or  of  any  state  other  than  that  in  which  the  proceedings 
took  place,  notwithstanding  the  contract  on  which  the  discharge  was  intended 
to  operate  was  entered  into,  and  was  to  be  performed  in  the  State  in  which 
the  discharge  was  granted.  Now  this  law,  thus  settled,  is  binding  upon  this 
Conrt,  as  well  on  account  of  the  nature  of  the  question,  which  is  peculiarly 
proper  for  the  decision  of  the  highest  court  of  the  nation,  as  because  the  case 
itself,  unless  restrained  by  the  smallness  of  the  sum  in  controversy,  may  be 
carried  to  that  court  by  writ  of  error,  and  our  judgment  be  reversed;  it  being  a 
question,  of  which,  by  §  25  of  the  judiciary  act  of  the  United  States  (of  Sep- 
tember 24,  1789),  that  Court  has  jurisdiction.  But  even  if  we  were  not 
inclined  to  repose  on  the  decision  in  Ogden  v.  Saunders,  but  considered  our- 
selves at  liberty  to  resort  to  general  principles,  we  are  disposed  to  think  that 
the  defence  set  up  under  the  certificate  in  this  case  could  not  prevail.  It 
does  not  come  within  the  case  of  Blanchard  r.  Russell,  in  which  the  contract 
was  made  in  New  York  by  a  citizen  of  that  State,  and  was  to  be  performed 
there,  it  not  being  transferable  in  its  nature,  being  matter  of  account.  A 
negotiable  instrument  made  in  New  York  and  indorsed  for  a  valuable  consider- 
ation to  a  citizen  of  Massachusetts  before  an  application  for  the  benefit  of  the 
insolvent  law,  ought  not  to  be  discharged  under  the  process  provided  by  that 
law.  It  is  a  debt  payable  any  where  by  the  very  nature  of  the  contract,  and 
it  is  a  promise  to  whomsoever  shall  be  the  holder  of  the  note.  At  the  time  of 
the  defendant's  application  for  a  discharge,  his  creditor  upon  this  note  was  a 
Massachusetts'  man,  and  according  to  the  case  of  Baker  r.  Wheaton,  (5  Mass. 
R.  509),  the  certificate  would  be  no  bar  to  the  action.  The  principle  of 
this  case  was  fully  recognised  and  adopted  in  the  case  of  Watson  r.  Bourne, 
(10  Mass.  R.  337).  Nor  is  there  anything  in  the  case  of  Blanchard  r. 
Russell  to  controvert  these  decisions,  whatever  may  have  been  said,  arguendo, 
by  the  Judge  who  delivered  the  opinion.  The  contract  in  that  case  was  in 
its  nature  to  be  performed  in  New  York,  and  so  was  to  be  governed  entirely 
by  the  laws  of  that  State.    The  case  before  us  is  that  of  a  negotiable  promis- 


'  Ory  V,  Winter,  16  Martin,  R.  277;  Sherrill  v.  Hopkins>  1  Cowen,  R. 
103,  107. 
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considerable  importance  has  been  attached  to  the  circum- 
stance, that  one  or  both  of  the  parties  were  inhabitants  of 
and  domiciled  in  the  state  or  country  where  the  contract 
was  made,  the  Supreme  Court  of  New  York  have  said :  "All 
these  cases  stand  upon  a  principle,  entirely  independent  of 
that  circumstance.  It  is  that  of  the  lex  loci  contract^, 
that  the  place  where  the  contract  is  made  must  govern  the 
construction  of  the  contract ;  and  that,  whether  the  parties 
to  the  contract  are  inhabitants  of  that  place  or  not.  The 
rule  is  not  founded  upon  the  allegiance  due  from  citizens 
or  subjects  to  their  respective  governments  ;  but  upon  the 
presumption  of  law,  that  the  parties  to  a  contract  are 
conusant  of  the  laws  of  the  country  where  the  contract 
is  made^"* 

§  341.  Under  the  peculiar  structure  of  the  Constitution 
of  the  United  States,  prohibiting  the  States  from  passing 
laws  impairing  the  obligation  of  contracts,  it  has  been  de- 
cided that  a  discharge  under  the  insolvent  laws  of  the  State 
where  the  contract  was  made,  will  not  operate  as  a  dis- 
charge of  the  contract,  unless  it  was  made  between  citizens 
of  the  same  State.  It  cannot,  therefore,  discharge  a  con- 
tract made  with  a  citizen  of  another  State  ^  But  this  doc- 
trine is  wholly  inapplicable  to  contracts  and  discharges  in 
foreign  countries,  which  must  therefore  be  decided  upon  the 
general  principles  of  international  law. 

§  342.  The  converse  doctrine  is  equally  well  established, 
viz.  that  a  discharge  of  a  contract  by  the  law  of  a  place 


sory  note,  given  in  the  first  place  by  a  citizen  of  New  York  to  a  person  resi- 
dent there,  by  whom  it  was  immediately  indorsed  to  a  citizen  of  Massachusetts. 
The  promisor  became,  immediately  upon  the  indorsement,  the  debtor  to  the 
indorsee,  who  was  not  amenable  to  the  laws  of  New  York,  where  the  applica- 
tion was  made  for  relief  under  the  insolvent  law."  See  Ogden  v.  Saunders, 
12  Wheaton,  R.  213,  358;  Post,  §  341,  343,  344. 

1  Sherrill  v.  Hopkins,  1  Cowen,  R.  102,  108. 

2  Ogden  V,  Saunders,  12  Wheaton,  R.  358 — 369;  Boyle  r.  Zacharie, 
6  Peters,  R.  348  ;  2  Kent,  Coram.  Lect.  37,  pp.  392,  393,  3rd  edit. ; 
3  Story,  Comm.  on  Const.  §  1384  ;  1  Kent,  Coram.  Lect.  9,  pp.  418,  422, 
Srd  edit. 
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where  the  contract  was  not  made  or  to  be  performed,  will 
not  be  a  discharge  of  it  in  any  other  country  ^  Thus  it  has 
been  held  in  England,  that  a  discharge  of  contract  made 
there,  under  an  insolvent  act  of  the  State  of  Maryland,  is 
no  bar  to  a  suit  upon  the  contract  in  the  courts  of  England '. 
On  that  occasion  Lord  Kenyon  said :  ''  It  is  impossible  to 
say  that  a  contract  made  in  one  country  is  to  be  governed 
by  the  laws  of  another.  It  might  as  well  be  contended  that, 
if  the  State  of  Maryland  had  enacted  that  no  debts  due 
from  its  own  subjects  to  the  subjects  of  England  should  be 
paid,  the  plaintiff  would  have  been  bound  by  it.  This  is 
the  case  of  a  contract  lawfully  made  by  a  subject  in  this 
country,  which  he  resorts  to  a  court  of  justice  to  enforce ; 
and  the  only  answer  given  is,  that  a  law  has  been  made  in 
a  foreign  country  to  discharge  these  defendants  from  their 
debts,  on  condition  of  their  having  relinquished  all  their 
property  to  their  creditors.  But  how  is  that  an  answer  to 
a  subject  of  this  country,  suing  on  a  lawful  contract  made 
here  ?  How  can  it  be  pretended  that  he  is  bound  by  a  con- 
dition to  which  he  has  given  no  assent,  either  express  or 
implied  ^  ?  *'  In  America  the  same  doctrine  has  obtained  the 
fullest  sanction  \     It  is  also  clearly  established  in  Scotland  '• 

1  See  2  Bell,  Comm.  §  1267,  pp.  691—695,  4th  edit.;  Id.  pp.  688— 
692,  5tli  edit.;  Phillips  v.  Allan,  8  B.  &  Cress.  479;  Lewis  v.  Owen, 
4  Barn.  &  Aid.  654;  3  Burge,  Comm.  on  Col.  and  For.  Law,  Pt.  2,  ch.  22, 
pp.  924 — 929;  Quelin  v,  Moisson,  1  Knapp,  R.  265,  note;  Rose  9, 
M'Leod,  4  S.  &  D.  311,  cited  3  Burge,  Comm.  uhi  supra,  pp.  927,  928, 

^  Smith  9.  Buchanan,  1  East,  R.  6,  11. 

3  Ibid;  Lewis  v.  Owen,  4  Bam.  &  Aid.  654  ;  Phillips  v.  Allan,  8  Bam. 
ft  Cress.  477. 

*  Van  Raugh  r.  Van  Arsdaln,  8  Cain.  R.  154;  Frey  v.  Kirk,  4  Gill  ft 
John.  R.  509  ;  Green  v.  Sarmiento,  Peters,  Cir.  R.  74;  Le  Roy  v.  Crown* 
inshield,  2  Mason,  R.  151  ;  Smith  v.  Smith,  2  John.  R.  235;  Bradford  r. 
Farrand,  13  Mass.  R.  18;  2  Kent,  Comm.  Lect.  37,  pp.  392,  393;  Id. 
Lect.  39,  pp.  458,  459,  3rd  edit,;  2  Bell,  Comm.  §  1267,  pp.  692,  693, 
4tli  edit.;  Id.  pp.  688 — 692,  5th  edit.;  3  Burge,  Comm.  on  Col.  and 
For.  Law,  pt.  2,  ch.  22,  pp.  924 — 929;  Rose  v.  M,Leod,  4  S.  &  D.  R. 
311,  cited  in  3  Burge,  Comm.  928,  929. 

«  2  Bell,  Comm.  §  1267,  pp.  692,  693,  4th  edit. ;  Id.  pp.  688—692, 
5th  edit. 
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§  343.  The  subject  of  negotiable  paper  is  generally 
governed  by  the  same  principles.  Wherever  the  contract 
between  the  particular  parties  is  made,  the  law  of  the  place 
will  operate,  as  well  in  respect  to  the  discharge  as  to  the 
obligation  thereof.  A  nice  question,  however,  has  recently 
arisen  on  this  subject,  in  a  case  already  mentioned  ^  A 
liegotiable  note  was  made  at  New  York  between  persons 
resident  there,  and  was  payable  generally ;  and  the  payee 
subsequently  indorsed  the  note  to  a  citizen  of  Massachu- 
setts, by  whom  a  suit  was  brought  in  the  State  Court  of  the 
latter  State  against  the  maker.  One  point  of  the  argument 
was,  whether  a  discharge  of  the  maker  under  the  insolvent 
laws  of  New  York  operated  as  a  bar  to  the  suit  7  The  case 
was  decided  upon  another  ground.  But  the  Court  ex- 
pressed a  clear  opinion  that  it  did  not ;  and  said :  **  It  is  a 
debt  payable  anywhere  by  the  very  nature  of  the  contract ; 
and  it  is  a  promise  to  whoever  shall  be  the  holder  of  the 
note.**  **  The  promisor  became,  immediately  upon  the  in- 
dorsement, the  debtor  to  the  indorsee,  who  was  not  amen- 
able to  the  laws  of  New  York,  where  the  discharge  was 
obtained  *.** 

§  344.  It  is  difficult  (as  has  been  already  intimated)  to 
perceive  the  ground  upon  which  this  doctrine  can  be  main- 
tained, as  a  doctrine  of  public  law  \  The  Court  admit  that 
a  debt  contracted  in  New  York  and  not  negotiable,  would 
be  extinguished  by  such  a  discharge  ;  although  such  a  debt 
is  by  its  very  nature  payable  everywhere,  as  debts  have  no 
locality.  As  between  the  original  parties,  (the  maker  and 
the  payee),  the  same  result  would  follow.  How  then  can 
the  indorsement  vary  it  7  It  does  not  create  a  new  contract 
between  the  maker  and  the  indorsee  in  the  place  of  the  in- 
dorsement.    The  rights  of  the  indorsee  spring  from  and 


1  Ante,  §  317,  340. 

3  Braynard  v.  Marshall,  8  Pick.  R.  194.     See  Ogden  v.  Saunders,   12 
Wheaton,  R.  358,  362 — 364;  Ante,  §  317—340. 
3  Ante,  §  340. 
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under  the  original  contract^  and  are  a  component  part  of  it. 
The  original  contract  promises  to  pay  the  indorsee  as  much 
as  the  payee^  and  from  the  first  of  its  existence.  The  in- 
dorsement is  but  a  substitution  of  the  indorsee  for  the 
payee ;  and  it  transfers  over  the  old  liability  and  creates  no  . 
new  liability  of  the  maker  \  If  the  indorsement  created  a 
new  contract  in  the  place  where  it  was  made,  between  the 
maker  and  the  indorsee,  then  the  validity,  obligation,  and 
interpretation  of  the  contract  would  be  governed  by  the 
law  of  the  place  of  the  indorsement,  and  not  by  that  of  the 
place  where  the  note  was  originally  made.  It  would  not 
then  amount  to  a  transfer  of  the  old  contract,  but  to  the 
creation  of  a  new  one,  which,  from  a  conflict  of  laws,  not 
unusual  in  different  States,  would  or  might  involve  obliga- 
tions and  duties  wholly  different  from,  and  even  incompa- 
tible with,  the  original  contract.  Nay,  the  maker  might, 
upon  the  same  instrument,  incur  the  most  opposite  respon- 
sibilities to  different  holders,  according  to  the  law  of  the 
different  places  where  the  indorsement  might  be  made '. 

§  346.  Such  a  doctrine  has  never  been  propounded  in 
any  common  law  authority,  nor  ever  been  supported  by  the 
opinion  of  any  foreign  jurist.  The  same  principle  would 
apply  to  general  negotiable  acceptances,  as  to  negotiable 
notes,  for  the  maker  stands  in  the  same  predicament  as  the 
acceptor.  Yet,  no  one  ever  supposed  that  an  indorsement 
after  an  acceptance  ever  varied  the  rights  or  obligations  of 
the  acceptor.  It  is,  as  to  all  persons  who  become  holders, 
in  whatever  country,  treated  as  a  contract  made  by  the 
acceptor  in  the  country  where  such  acceptance  is  made'. 
Yet,  the  acceptance  being  general,  payment  may  be  required 
in  any  place  where  the  holder  shall  demand  it.  The  other 
point,  that  the  indorsement  was  to  a  citizen  of  another  State, 
is  equally  inadmissible.     The  question  is  not  whether  he  is 

1  Pothier,  De  Change,  art.  22 ;  Ante,  }  317. 
^Ante,  §314,316,317. 
3  Id.  317. 
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bound  by  the  laws  of  New  York  generally,  but  whether  he 
can^  in  opposition  to  them,  avail  himself  of  a  contract  made 
under  the  sovereignty  of  that  State,  and  vary  its  validity, 
obligation,  interpretation,  and  negotiability,  as  governed  by 
•  those  laws.  If  the  payee  had  been  a  citizen  of  Matoadtu* 
setts,  and  the  note  had  been  made  by  the  maker  in  New 
York,  there  could  be  no  doubt  that  the  contract  would  still 
be  governed  by  the  laws  of  New  York  in  regard  to  the 
payee.  What  difference  then  can  it  make,  that  the  indoTBee 
is  a  citizen  of  another  State,  if  he  cannot  shew  that  his 
contract  has  its  origin  there  ?  In  short,  the  doctrine  of  this 
case  is  wholly  repugnant  to  that  maintained  by  the  same 
Court  in  another  case,  which  was  most  maturely  considered, 
and  in  which  the  argument  in  its  favour  was  repelled.  The 
Court  there  declared  their  opinion  to  be,  that  full  eflBsct 
ought  to  be  given  to  such  discharges,  as  to  all  contracts 
made  within  the  State  where  they  are  authorised,  although 
the  creditor  should  be  a  citizen  of  another  State  \ 

§  346.  The  Supreme  Court  of  Louisiana  have  adopted 
the  same  reasoning,  and  held  that,  where  a  negotiable  pro- 
missory note  was  made  in  one  State,  and  was  indorsed  in 
another  State  to  a  citizen  of  the  latter,  the  contract  was 
governed  by  the  law  of  the  place  where  the  note  was  made, 
and  not  by  that  of  the  place  where  the  indorsement  was 
made.  "  We  see  nothing,"  said  the  Court,  "  in  the  circum- 
stance of  the  rights  of  one  of  the  parties  being  transferred 
to  the  citizen  of  another  State,  which  can  take  the  case  out 
of  the  general  principle."  '^  It  is  a  demand  made  under  an 
agreement  (a  note)  entered  into  in  a  foreign  State,  and  con- 
sequently the  party  claiming  rights  under  it,  must  take  it 
with  all  the  limitations  to  which  it  was  subject  in  the  place 
where  it  was  made,  and  that  although  he  be  one  of  our 
citizens  ^''  This  is  certainly  in  conformity  to  what  is  deemed 


^  Blancbard  v.  Russell,  13  Mass.  R.  1«  11,  12.  See  also  Pzentiss  v* 
Savage,  13  Mass.  R.  20,  23,  24  ;  Ante,  $  31 7>  340. 

a  Ory  v.  Winter,  16  Martin,  R.  277;  Sherrill  v.  Hopkint,  1  Cowen,  B. 
103;  Ante,  $317,340. 
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settled  doctrine  in  England^  as  well  as  in  some  other  States 
m  America^  It  was  taken  for  granted  by  the  Supreme 
Court  of  the  United  States  to  be  the  true  doctrine  in  the 
case  of  a  negotiable  bill  of  exchange^  in  which  the  drawer's 
responsibility  was  supposed  to  be  governed  by  the  law  of 
the  place  where  the  bill  was  drawn,  notwithstanding  an 
indorsement  in  another  country  ^ ;  and  also  by  the  Court  of 
King's  Bench  in  England,  in  a  case  in  which  the  right  to  a 
Bank  of  England  note  was  supposed  to  be  governed  by  the 
law  of  England,  notwithstanding  a  transfer  of  the  same  had 
been  subsequently  made  in  France  \ 

§  347.  Pardessus  has  laid  down  a  doctrine  equally  broad. 
He  says,  that  it  is  by  the  law  of  the  place  where  a  bill  of 
exchange  is  payable  that  we  are  to  ascertain  when  it  falls  due, 
the  days  of  grace  belonging  to  it,  the  character  of  these 
delays,  whether  for  the  benefit  of  the  holder,  or  of  the 
debtor ;  in  one  word,  everything  which  relates  to  the  right 
of  requiring  payment  of  a  debt,  or  the  performance  of  any 
other  engagement,  when  the  parties  have  not  made  any  sti- 
pulation to  the  contrary  ^.  And  it  is  of  little  consequence 
whether  the  person  who  demands  payment  is  the  creditor 
who  made  the  contract,  or  an  assignee  of  his  right,  such  as 
the  holder  of  a  bill  of  exchange  by  indorsement.  This  cir- 
cumstance makes  no  change  in  regard  to  the  debtor.  The 
indorsee  cannot  require  payment  in  any  other  manner  than 
the  original  creditor  could  ^  And  he  applies  this  doctrine 
to  the  case  of  successive  indorsements  of  bills  of  exchange 


1  See  Blancbard  0.  Russell,  13  Mass.  R.  12;  Ogden  v.  Saunders.  12 
WheatoD,  R.  360;  Potter  v.Brown,  5  East,  R.  123,  130. 

^  Slacum  V.  Pomeroy,  6  Cranch,  R.  221. 

>  De  la  Chaomette  v.  The  Bank  of  England,  9  Barn.  &  Cress.  208;  S. 
C.  2  Barn.  &  Adol.  385  ;  Post,  §  353.  See  also  2  Bell,  Comm.  §  1267, 
pp.  692,  693,  4tli  edit.;  Id.  pp.  688 — 692,  5th  edit.  Quid  si  de  literis 
cambii  incidat  questio,  (says  Paul  Voet),  quis  locus  spectandus  ?  Is  locus, 
ad  qnem  sunt  destinatae,  et  ibidem  acceptatae.  P.  Voet,  De  Stat.  §  9,  c.  2, 
}  14,  p.  271,  (edit.  1715);  Id.  p.  327,  (edit.  1661)  ;  Ante,  §  317. 

♦  Pardessus,  Droit  Comm.  art.  1495,  1498 — 1500. 

s  Ibid. 
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made  in  different  countries,  stating  that  the  rights  of  each 
holder  are  the  same  as  those  of  the  original  payee  against 
the  acceptor  \  He  adds  also,  that  the  effects  of  an  accept* 
ance  are  to  be  determined  by  the  law  of  the  place  where  it 
has  been  made*,  that  every  indorsement  subjects  the  in- 
dorser  to  the  law  of  the  place  where  it  has  been  made,  and 
that  it  governs  his  responsibility  accordingly '. 

§  348.  Notwithstanding  the  principle,  that  a  dischai^ 
of  the  lex  loci  contract  As  is  valid  every  where,  and  vice  versd, 
is  generally  admitted  as  a  part  of  private  international  law; 
yet  it  cannot  be  denied,  that  any  nation  may  by  its  own  pe- 
culiar jurisprudence  refuse  to  recognise  it,  and  may  act 
within  its  own  tribunals  upon  an  opposite  doctrine  ^.  But 
then,  under  such  circumstances,  its  acts  and  decisions  will  be 
deemed  of  no  force  or  validity  beyond  its  own  territorial 
limits.  Thus,  if  a  State  should  by  its  own  laws  provide 
that  a  discharge  of  an  insolvent  debtor  under  its  own  laws 
should  be  a  discharge  of  all  contracts,  even  of  those  made 
in  a  foreign  country,  its  own  courts  would  be  bound  by  such 
provisions  *.  But  they  would  or  might  be  held  mere  nulli- 
ties in  every  other  country*. 

§  349.  And  even  in  relation  to  a  discharge  acccording  to 
the  laws  of  the  place  where  the  contract  is  made,  there  are 
(as  we  have  seen)  some  necessary  limitations  and  exceptions 
engrafted  upon  the  general  doctrine  which  every  country 
will  enforce  whenever  those  laws  are  manifestly  unjust,  or 


1  Pardessus,  Droit  Corom.  art.  1495,  1498—1500. 

^  Id.  art.  1495. 

3  Id.  art.  1 499. 

♦  Ante,  5  334;  Post,  §  349 — 351. 

5  See  Penniman  r.  Meigs,  9  John.  R.  325;  Babcock  v.  Weston,  1  Gallis. 
R.  168;  Murray  v.  De  Rottenham,  6  John.  Ch.  R.  52  ;  Holmes  r.  Remsen, 
4  John.  Ch.  R.471. 

6  See  Blanchard  v,  Russell,  13  Mass.  R.  6;  Post,  §  349;  Van  Raugh  v. 
Van  Ardaln,  3  Cain.  R.  154;  Smith  v.  Buchanan,  1  East,  R.  6;  Smith  v. 
Smith,  2  John.  R.  235;  Green  v.  Sarmiento,  Peters,  Clr.  R.  74  ;  M*Menomy 
V.  Murray,  3  John.  Ch.  R.  435;  Wolff  t;.  OxhoJm,  6  Maule  &  Selw.  R.  92  ; 
Ante,  §  338. 
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are  injurious  to  the  fair  rights  of  its  own  citijEena  ^  It  has 
been  said  by  a  learned  Judge^  with  great  force :  ^'  As  the 
laws  of  foreign  countries  are  not  admitted  ex  propria  vigare, 
bit  merely  ex  comitate,  the  judicial  power  will  e:iercise  a 
discretion  with  respect  to  the  laws  which  they  may  be  called 
npoa  to  sanction ;  for  if  they  should  be  manifestly  unjust^ 
or  calculated  to  injure  their  own  citizens,  they  ought  to  be 
rejected.  Thus,  if  any  State  should  enact  that  its  citizens 
should  be  discharged  from  all  debts  due  to  creditors  living 
without  the  State,  such  a  provision  would  be  so  contrary  to 
the  common  principles  of  justice,  that  the  most  liberal  spirit 
of  comity  would  not  require  in  adoption  in  any  other  State. 
So,  if  a  State,  under  the  pretence  of  establishing  a  general 
bankrupt  law,  should  authorize  such  proceedings  as  would 
deprive  all  creditors  living  out  of  the  State  of  an  opportu- 
nity to  share  in  the  distribution  of  the  effects  of  the  debtor^ 
such  a  law  would  have  no  effect  beyond  the  territory  of  the 
State  in  which  it  was  passed'". 

I  350.  The  same  reasoning  was  again  asserted  by  the 
same  learned  Judge  in  another  case,  calling  for  an  exposition 
of  the  limitations  of  the  doctrine :  *'  This  rule  (said  he) 
must,  however,  from  its  very  nature,  be  qualified  and  re- 
strained ;  for  it  cannot  be  admitted  as  a  principle  of  law  w 
justice,  that  when  a  valid  personal  contract  is  made,  which 
follows  the  person  of  the  creditor,  and  may  be  enforced  in 
any  foreign  jurisdiction,  that  a  mode  of  discharge  manifestly 
partial  or  unjust,  and  tending  to  deprive  a  foreign  creditor 
of  his  debt,  while  he  is  excluded  firom  a  participation  with 
the  domestic  creditors  in  the  effects  of  the  debtor,  should 
have  force  in  any  country  to  the  prejudice  of  their  own 
citizens*  The  comity  of  nations  does  not  require  it,  and 
the  fair  principles  of  a  contract  would  be  violated  by  it*". 

§  351.  '^  Thus,  if  a  citizen  of  this  State  being  in  a  foreign 


1  Ante,  §  839;  Post,  §  350,  351. 

^  Mr.  Chief  Justice  Parker,  in  Blanchard  v.  Russell,  13  Mass.  R.  6. 

»  Ibid. 
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country  should^  for  a  valuable  consideration,  receive  a  pro- 
mise to  pay  money,  or  to  perform  any  other  valuable  engage- 
ment from  a  subject  of  that  country,  and  the  law  should 
provide  for  a  discharge  from  all  debts  upon  a  surrender  of 
his  effects,  without  any  notice  which  could  by  possibility 
reach  creditors  out  of  the  country  where  such  a  law  should 
exist ;  we  apprehend  that  the  contract  ought  to  be  enforced 
here,  notwithstanding  a  discharge  obtained  under  such  law. 
For  although  the  creditor  is  to  be  presumed  to  know  the 
laws  of  the  place  where  he  obtains  his  contract,  yet  that 
presumption  is  founded  upon  another,  which  is,  that  those 
laws  are  not  palpably  partial  and  unjust,  and  calculated  to 
protect  the  creditors  at  home  at  the  expense  of  those  who 
are  abroad.  Such  laws  would  come  within  the  well-known 
exception  to  the  rules  of  comity,  viz.,  that  the  laws  which 
are  to  be  admitted  in  the  tribunals  of  a  country  where  they 
are  not  made,  are  not  to  be  injurious  to  the  State,  or  the 
citizens  of  the  State,  where  they  are  so  received*  "• 

§  35 1  a.  But  although  the  general  rule,  that  a  contract, 
as  to  its  dissolution  and  discharge,  is  to  be  governed  by  the 
law  of  the  place  where  it  is  made,  is  thus,  with  few  excep- 
tions and  limitations,  admitted  to  be  well  established  ;  yet 
we  are  not  to  understand  that  it  thence  follows,  as  a  neces- 
sary consequence,  that  in  no  cases  whatever  can  a  contract 
be  discharged  or  dissolved,  except  in  the  mode  and  by  the 
process  and  formalities  prescribed  by  the  same  law ;  or,  in 
other  words,  that  it  must  be  discharged  and  dissolved  eo 
Ugamine,  quo  ligaiur,  or  rather  by  reversing  the  operation^ 
which  knit  it  under  the  local  law  ^  On  the  contrary,  there 
are  or  may  be  circumstances  under  which  an  opposite  rule 
may  be  maintainable ;  and  the  law  of  another  country,  pre- 
scribing different  modes  of  proceeding,  or  different  formali- 

*  Mr.  Chief  Justice  Parker  in  Prentiss  r.  Savage,  13  Mass.  R.  23,  24. 
See  also  Fergusson  on  Marr.  and  Div.  396,  397  ;  Wolff  v.  Oxholm,  6  Maule 
&  Selw.  92 ;  Ante,  §  244. 

2  See  Warrender  v.  Warrender,  9  Bligh,  R.  124,  125;  Ante,  §  226  c, 
note. 
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ties^  or  different  acts  which  shall  establish  a  dissolution 
thereof^  may  also  well  prevail  to  annul  or  discharge  the  con- 
tract. A  change  of  domicil  of  the  parties  to  the  latter 
country,  or  an  act  done  in  that  country  which  would  there 
operate  to  dissolve  or  discharge  the  contract,  may  well  pro- 
duce the  fullest  effect,  although  the  same  act  might  not  be 
recognised  by  the  law  of  the  place  of  the  origin  of  the  con- 
tract. Thus,  for  example,  as  we  well  know,  the  obligation 
of  a  bond  or  other  sealed  instrument,  after  a  breach  of  the 
contract  created  thereby,  cannot  in  England  be  discharged 
or  released,  except  by  a  sealed  instrument,  or  a  release 
under  seal,  according  to  the  known  maxim  of  the  common 
law :  Eodem  modo,  quo  quid  conHituitur,  eodem  modo  dis- 
sobdtur.  And  yet  by  the  law  of  most,  if  not  of  all,  of  the 
continental  countries,  whose  jurisprudence  is  founded  on  the 
Roman  law,  a  simple  receipt  or  discharge  not  under  seal 
would,  if  executed  in  such  countries,  be  held  to  discharge 
the  bond  or  other  sealed  instriunent.  Let  us,  then,  suppose 
a  bond  executed  in  England  for  the  pajrment  of  money,  and^ 
when  it  becomes  due,  there  should  be  a  default  in  payment^ 
and  afterwards  the  creditor  should  receive  payment  of  the 
debtor  in  France,  or  otherwise  should  discharge  him  by  a 
written  unsealed  instrument  in  France ;  such  a  discharge 
would  in  France  be  held  valid  and  conclusive,  if  good  by 
the  law  of  France,  notwithstanding  it  might  be  held  invalid 
in  an  English  court  of  common  law.  In  short,  any  act  done 
after  such  an  obligation  was  created  in  a  foreign  country^ 
by  whose  laws  the  act  would  operate  as  a  dissolution  thereof, 
would  be  treated  in  that  country,  at  least,  as  a  complete  ex- 
tinguishment thereof. 

§  351  6.  It  is  not  easy,  therefore,  upon  principle,  to  say, 
why  such  an  extinguishment  of  a  contract,  according  to  the 
lex  loci,  ought  not  everywhere  else  to  have  the  same  opera- 
tion, even  in  the  country  of  the  origin  of  the  contract.  For 
if  the  contract  derives  its  whole  original  obligatory  force 
from  the  law  of  the  place  where  it  is  made,  it  is  but  followr 
ing  out  the  same  principle  to  hold,  that  any  act  subsequently 
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done^  touching  the  same  contract  by  the  parties^  should 
have  the  same  obligatory  force  and  operation  upon  it^  which 
the  law  of  the  place  where  it  is  done  attributes  to  it.  And 
in  this  respect  there  certainly  is^  or  at  least  may  be,  a  clear 
distinction  between  acts  done  by  the  parties  in  a  foreign 
country,  and  which  derive  their  operation  from  their  volun* 
tary  consent  and  intention,  and  acts  in  invitum,  deriving 
their  whole  authority  and  effect  from  the  operation  of  the 
local  law,  independent  of  any  such  consent  ^ 

§  851  c.  Indeed,  the  reasonable  interpretation  of  the 
general  rule  would  seem  to  be,  that  while  contracts  made 
in  one  country  are  properly  held  to  be  dissoluble  and  extin- 
guishable,  according  to  the  laws  of  that  country,  as  natural 
incidents  to  the  original  concoction  of  such  contracts,  they 
are,  and  may  at  the  same  time  also  be  equally  dissoluble 
and  extinguishable  by  any  other  acts  done,  or  contracts 
made,  subsequently  in  another  country  by  the  parties,  which 
acts  or  contracts,  according  to  the  law  of  the  latter  country, 
are  sufiBcient  to  work  such  a  dissolution  or  extinguishment. 
It  is  to  this  double  posture  of  a  case  that  Lord  Brougham 
referred  in  one  of  his  judgments.  "  If  a  contract,**  said  he, 
^  for  sale  of  a  chattel  is  made,  or  an  obligation  of  debt  is 
incurred,  or  a  chattel  is  pledged  in  one  country,  the  sale 
may  be  annulled,  the  debt  released,  and  the  pledge  redeem- 
ed, by  the  law  and  by  the  forms  of  another  country,  in  which 
the  parties  happen  to  reside,  and  in  whose  courts  their 
rights  and  obligations  come  in  question,  unless  there  was  an 
express  stipulation  in  the  contract  itself  against  such  avoid- 
ance, release,  or  redemption.  But  at  any  rate  this  is  cer- 
tain, that  if  the  laws  of  one  country  and  its  Courts  recognise 
and  give  effect  to  those  of  another  in  respect  to  the  consti- 
tution of  any  contract,  they  must  give  the  like  recognition 
and  effect  to  those  same  foreign  laws,  when  they  declare 
the  same  kind  of  contract  dissolved.  Suppose  a  party  for- 
bidden to  purchase  from  another  by  our  equity,  as  adminis- 


1  Post,  §  411. 
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tered  ■  ike  C«ats  of  tiis  couBtrr.  (wui  wt  hmt  9im» 
Hitnkjtii>  KKMi  oBtJoa  foitie!;.  vIdcIi  cnsie  xYfT  hmt  {wt^ 
kiliitiaB]' :  a&d  ^uppcKe  a  safe  of  diatteis  bv  one  to  anoihar 
pntT,  fTiiMftug  m  titts  fdaiioii  mwriiJb  ndi  otlier«  $lK«iild 
be  c&cted  in  Scodind.  and  tbat  our  Comts  b«fe  sbottU 
(wbctker  ri^  or  wronc)  recoc^mse  sodi  a  rale  beaiii$e  tbe 
Seocdi  bw  wo«ikl  afirm  h:  fmehr  it  woM  M\om^  ibat  our 
Courts  wnMSt  eqpiaOT  lecogntse  a  lescissioii  of  tbe  contmct 
of  sale  in  Scotland  br  any  act  wbicb  tbe  Scotcb  taw  regards 
as  ralid  to  rescind  it»  altboogb  our  own  law  mar  not  rej^ard 
it  as  sufficient.  Suppose  a  qoestion  to  arise  in  tbe  Courts 
€t  England  respectii^  tbe  execution  of  a  contract  tbos 
made  in  tbis  coontry,  and  tbat  tbe  olgection  of  its  in- 
raliditT  were  waired  for  some  reason :  if  tbe  partr  resisting 
its  execution  were  to  produce  ritbo*  a  sentence  of  a 
Scotcb  Court,  declaring  it  rescinded  by  a  Scotch  matter 
done  in  pais,  or  were  merely  to  produce  eridence  of  tbe 
thing  so  done,  and  proof  of  its  amounting  by  the  Scotch 
law  to  a  rescission  of  the  contract ;  I  apprehend  that  the 
party  relying  on  tbe  contract  could  never  be  heard  to  say : 
'  The  contract  is  English,  and  the  Scotch  proceeding  is 
impotent  to  dissolve  it.'  The  reply  would  be :  *  Our  Eng- 
lish Courts  have  (whether  right  or  wrong)  recognised  the 
validity  of  a  Scotch  proceeding  to  complete  the  obligation^ 
and  can  no  longer  deny  the  validity  of  a  similar,  but  reverse 
proceeding  to  dissolve  it — Unumquodquf  dhsolvitHr  eodem 
modo,  quo  colUgatur'  Suppose,  for  another  example,  (which 
is  the  case),  that  the  law  of  this  country  precluded  an  infant 
or  a  married  woman  from  borrowing  money  in  any  way,  or 
from  binding  themselves  by  deed;  and  that  in  another 
country  those  obligations  could  be  validly  incurred ;  it  is 
probable  that  our  law  and  our  Courts  would  recognise  the 
validity  of  such  foreign  obligations.  But  sup))osc  tifefne 
covert  had  executed  a  power,  and  conveyed  an  interest  under 
it  to  another /i?;?!^  covert  in  England ;  could  it  be  onduredi 
that  where  the  donee  of  the  power  produced  a  release  under 
seal  from  the  feme  covert  in  the  same  foreign  count  ry,  n 
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distinction  should  be  taken,  and  the  Court  here  should  hold 
that  party  incapable  of  releasing  the  obligation  ?  Would  it 
not  be  said,  that  our  Courts  having  decided  the  contract  of 
Bifeme  covert  to  be  binding,  when  executed  abroad,  must  by 
parity  of  reason  hold  the  discharge  or  release  of  ihefeme 
covert  to  be  valid,  if  it  be  valid  in  the  same  foreign  country*  ?" 

§  351 6?.  Nor  does  there  seem  to  be  in  this  respect  any 
acknowledged  distinction  between  contracts  which  are 
purely  personal,  and  contracts  which  impose  or  may  impose 
any  charge  on  real  estate  ;  for,  although  in  respect  to  im- 
movable property,  the  law  of  the  situs  should  be  admitted 
(as  certainly  is  the  case  at  the  common  law)  to  regulate  all 
the  rights  to  immovable  property,  yet  it  does  not  thence 
follow,  that  an  act  which  would  operate  as  a  dissolution  or 
extinguishment  of  the  contract  creating  such  charge,  ac- 
cording to  the  law  of  a  foreign  country  where  it  is  subse- 
quently done,  may  not  incidentally  and  indirectly  work 
such  a  dissolution  or  extinguishment  thereof,  although  it 
does  not  conform  to  the  lex  rei  sitce.  Lord  Brougham 
on  the  same  occasion,  referring  to  this  topic,  said :  *'  All 
personal  obligations  may  in  their  consequences  affect  real 
rights  in  England.  Nor  does  a  Scotch  divorce,  by  depriving 
a  widow  of  dower  or  arrears  of  pin-money  charged  on  Eng- 
lish property,  more  immediately  affect  real  estate  here,  than 
a  bond  or  a  judgment  released  in  Scotland  according  to 
Scotch  forms,  discharges  real  estate  of  a  lien,  or  than  a 
bond  executed,  or  indeed  a  simple  contract  debt  incurred  in 
Scotland,  eventually  and  consequently  charges  English  real 
estate  ^'* 

§  852.  Before  we  quit  this  head  of  contracts,  it  may  be 
well  to  bring  together  some  principles  applicable  to  nego- 
tiable instruments  which  have  not  been  brought  as  distinctly 
under  review  in  the  preceding  discussions  as  they  deserve 
to  be,  and  which  afford  important  illustrations  of  the  oper- 


s 


1  Warrender  r.  Warrender,  9  Bligh,  R.  125 — 127  ;  Ante,  §  226  c,  note. 

2  Warrender  r.  Warrender,  9  Bligh,  R.  127;  Ante,  §  226  c,  note. 
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ation  of  foreign  law  upon  contracts  and  their  incidents. 
The  subject  of  the  assignments  of  debts  and  other  choses  in 
action,  not  negotiable  by  the  general  law  merchant^  or  the 
laws  of  particular  countries^  will  more  properly  find  a  place 
in  our  subsequent  inquiries  ^ 

§  353.  Questions  have  arisen^  whether  negotiable  notes 
and  bills  made  in  one  country^  are  transferable  in  other 
countries^  so  as  to  found  a  right  of  action  in  the  holder 
against  the  other  parties.  Thus^  a  question  occurred  in 
England^  in  a  case  where  a  negotiable  note  made  in  Scot- 
land^ and  there  negotiable^  was  indorsed^  and  a  suit  brought 
in  England  by  the  indorsee  against  the  maker^  whether  the 
action  was  maintainable.  It  was  contended^  that  the  note^ 
being  a  foreign  note^  was  not  within  the  statute  of  Anne^ 
(3  &  4  Anne,  ch.  9),  which  made  promissory  notes  payable 
to  order  assignable  and  negotiable ;  for  that  statute  ap- 
plied only  to  inland  promissory  notes.  But  the  Court  over- 
ruled the  objection,  and  held  the  note  suable  in  England 
by  the  indorsee,  as  the  statute  embraced  foreign  as  well  as 
domestic  notes  ^  In  another  case,  a  promissory  note  made 
in  England,  and  payable  to  the  bearer,  was  transferred  in 
France;  and  the  question  was  made,  whether  the  French 
holder  could  maintain  an  action  thereon  in  England,  such 
notes  being  by  the  law  of  France  negotiable ;  and  it  was 
held  that  he  might  ^.  But  in  each  of  these  cases  the  de- 
cision was  expressly  put  upon  the  provisions  of  the  statute 
of  Anne  respecting  promissory  notes,  leaving  wholly  un- 
touched the  general  doctrine  of  international  law. 

1  Post,  §  355,  395 — 400,  566 ;  3  Barge,  Comm.  on  Col.  and  For.  Law, 
Pt.  2,  ch.  20,  pp.  777,  778. 

^  Milne  v.  Graham,  1  Barn.  &  Cress.  192. — It  does  not  distinctly  appear 
upon  the  Report,  whether  the  indorsement  was  made  in  Scotland  or  in  Eng- 
land ;  hut  it  was  prohahly  in  England.  But  see  Carr  v,  Shaw,  Bayley  on 
Bills,  p.  16,  n.  5th  edit.  ;  Id.  p.  22,  American  edit,  by  Phillips  &  Sewall, 
(1836). 

3  De  la  Chaumette  v.  the  Bank  of  England,  2  Barn.  &  Adol.  R.  385 ; 
S.  C.  9  Barn.  &  Cress.  208;  and  see  Chitty  on  Bills,  pp.  551,  552«  8th 
edit. ;  Ante,  §  346. 
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§  353  a.  In  a  more  recent  case,  which  has  been  already 
cited  ^,  a  negotiable  note  was  made  in  France  and  indorsed 
in  France,  and  afterwards  a  suit  was  brought  thereon  by 
the  indorsee  against  the  maker  in  England.    One  question 
in  the  case  was,  whether  a  blank  indorsement  in  France 
was,  by  the  law  of  France,  sufficient  to  transfer  the  property 
in  the  note  without  any  other  formalities.    It  was  held  that 
it  was  not  sufficient     But  it  seems  to  have  been  taken  for 
granted,  that  if  the  note  was  well  negotiated  by  the  indorse- 
ment, a  suit  might  be  maintained  thereon  in  England  by 
the  indorsee  in  his  own  name.     On  that  occasion  the  Court 
said :  **  The  rule  which  applies  to  the  case  of  contracts 
made  in  one  country,  and  put  in  suit  in  the  courts  of  law  of 
another  country,  appears  to  be  this :  that  the  interpretation 
of  the  contract  must  be  governed  by  the  law  of  the  country 
where  the  contract  was  made  {Jex  loci  contractus);  the 
mode  of  suing,  and  the  time  within  which  the  action  must 
be  brought,  must  be  governed  by  the  law  of  the  country 
where  the  action  is  brought.     (In  ordinandis  judiciis,  loci 
eonsuetudo,  ubi  agitur.)     This  distinction  has  been  clearly 
laid  down  and  adopted  in  the  late  case  of  De  la  Vega  v. 
Vianna.     See  also  the  case  of  the  British  Linen  Company 
r.  Drummond,  where  the  different  authorities  are  brought 
together.     The  question  therefore  is,  whether  the  law  of 
France,  by  which  the  indorsement  in  blank  does  not  operate 
as  a  transfer  of  the  note,  is  a  rule  which  governs  and  regu* 
lates  the  interpretation  of  the  contract,  or  only  relates  to 
the  mode  of  instituting  and  conducting  the  suit ;  for  in  the 
former  case  it  must  be  adopted  by  our  Courts ;  in  the  latter 
it  may  be  altogether  disregarded,  and  the  suit  commenced 
in  the  name  of  the  present  plaintiff.     And  we  think  the 
French  law  on  the  point  above  mentioned,  is  the  law  by 
which  the  contract  is  governed,  and  not  the  law  which  regu- 
lates the  mode  of  suing.     If  the  indorsement  has  not  oper- 
ated as  a  transfer,  that  goes  directly  to  the  point  that  there 


^  Ante,  §  316  a. 
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is  no  contract  upon  which  the  plaintiff  can  sue.  Indeed, 
the  difference  in  the  consequences  that  would  follow,  if  the 
plaintiff  sues  in  his  own  name,  or  is  compelled  to  use  the 
name  of  the  former  indorser  as  the  plaintiff  by  procuration, 
would  be  very  great  in  many  respects,  particularly  in  its 
bearing  on  the  law  of  set-off;  and  with  reference  to  those 
consequences,  we  think  the  law  of  France  falls  in  with  the 
distinction  above  laid  down,  that  it  is  a  law  which  governs 
the  contract  itself,  not  merely  the  mode  of  suing.  We 
therefore  think,  that  our  courts  of  law  must  take  notice  that 
the  plaintiff  could  have  no  right  to  sue  in  his  own  name 
upon  the  contract  in  the  courts  of  the  country  where  such 
contract  was  made  ;  and  that  such  being  the  case  there,  we 
must  hold  in  our  courts,  that  he  can  have  no  right  of  suing 
here\" 

§  354.  Several  other  cases  may  be  put  upon  this  subject. 
In  the  first  place,  suppose  a  note  negotiable  by  the  law  of 
the  place  where  it  is  made,  is  there  transferred  by  indorse- 
ment; can  the  indorsee  maintain  an  action  in  his  own  name 
against  the  maker  in  a  foreign  country,  (where  both  are 
found),  in  which  there  is  no  positive  law  on  the  subject  of 
negotiable  notes  applicable  to  the  case  ?  If  he  can,  it  must 
be  upon  the  ground,  that  the  foreign  tribunal  would  recog- 
nise the  validity  of  the  transfer  by  the  indorsement  accord- 
ing to  the  law  of  the  place  where  it  is  made.  According  to 
the  doctrine  maintained  in  England,  as  choses  in  action  are 
by  the  common  law  (independent  of  statute)  incapable  of 
being  transferred  over,  it  might  be  argued,  that  he  could  not 
maintain  an  action,  notwithstanding  the  instrument  was  well 
negotiated,  and  transferred  by  the  law  of  the  place  of  the 
contract  ^.  So  far  as  this  principle  of  the  non-assignability 
of  choses  in  action  would  affect  transfers  in  England,  it 


1  Trimbey  v.  Vignier,  1  Bing.  N.  Cas.  151,  159,  160 ;  Post,  §  565,  566. 

2  See  2  Black.  Coram.  442;  JeflQrey  v.  M'Taggart,  2  Barn.  &  Cress.  22, 
23;  Iniies  v.  Dunlop,  8  T.  R.  595.  See  also  Jeffrey  v.  M*Taggart,  6  Manle 
&  Selw.  R.  126;  Post,  §  565,  566. 
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would  seem  reasonable  to  follow  it.  But  the  difficulty  is  in 
applying  it  to  transfers  made  in  a  foreign  country,  by  whose 
laws  the  instrument  is  negotiable,  and  capable  of  being 
transferred,  so  as  to  vest  the  property  and  right  in  the 
assignee.  In  such  a  case  it  would  seem,  that  the  more  cor- 
rect rule  would  be,  that  the  lex  loci  contractus  ought  to 
govern ;  because  the  holder  under  the  indorsement  has  an 
immediate  and  absolute  right  in  the  contract  vested  in  him^ 
as  much  as  he  would  have  in  goods  transferred  to  him. 
Under  such  circumstances  to  deny  the  legal  effect  of  the  in- 
dorsement is  to  construe  the  obligation,  force,  and  effect  of 
a  contract  made  in  one  place  by  the  law  of  another  place. 
The  indorsement  in  the  place  where  it  is  made,  creates  a 
direct  contract  between  the  maker  and  the  first  indorsee ; 
and  if  so,  that  contract  ought  to  be  enforced  between  them 
every  where.  It  is  not  a  question  as  to  the  form  of  the 
remedy,  but  as  to  the  right  \ 

§  355.  The  same  view  of  the  doctrine  seems  to  have  been 
taken  in  another  case  in  England,  much  stronger  in  its  cir- 
cumstances, than  the  case  of  a  foreign  negotiable  note, 
which  may  be  thought  to  stand  in  some  measure  upon  the 
custom  of  merchants.  A  suit  was  brought  by  the  assignee 
of  an  Irish  judgment  against  the  judgment  debtor  in  Eng- 
land, the  judgment  being  made  expressly  assignable  by  Irish 
statutes ;  and  the  objection  was  taken,  that  no  action  could 
be  maintained  by  the  assignee,  because  it  would  contravene 
the  general  principle  of  the  English  law,  that  choses  in  action 
were  not  assignable.  But  the  Court  intimated  a  strong 
opinion  against  this  ground  of  argument;  and  the  cause 
finally  was  disposed  of  upon  another  point;  but  in  such  a 
manner  as  left  the  opinion  in  full  force  ^.  It  is  matter  of 
surprise,  that  in  some  of  the  more  recent  discussions  in 
England  upon  the  negotiation  of  notes  in  foreign  countries. 


^  See  Trimbey  v.  Vignier,  1  Biiig.  New  Cases,  159 — 161 ;  Ante,  §  353  a, 
where  the  same  reasoning  seems  to  have  applied;  Post,  §  565,  566. 
2  O'Callaghan  v,  Thomond,  3  Taunt.  R.  82;  Post,  §  565,  566. 
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this  doctrine  has  not  been  distinctly  insisted  on.  For^  even 
in  England^  negotiable  notes  are  not  treated  as  mere  choses 
in  action^  but  they  are  deemed  to  have  a  closer  resemblance 
to  personal  chattels  on  account  of  their  transferability ;  so 
that  the  legal  property  in  them  passes  upon  the  transfer,  as 
it  does  in  the  case  of  chattels  ^  If  so^  no  one  could  doubt 
that  a  title  of  transfer  of  personal  property  in  a  foreign 
country^  good  by  the  laws  of  the  country  where  it  is  made, 
ought  to  be  held  equally  good  everywhere '. 

§  356.  In  the  next  place^  let  us  suppose  the  case  of  a  ne- 
gotiable note^  made  in  a  country  by  whose  laws  it  is  negoti- 
able^  is  actually  indorsed  in  another^  by  whose  laws  a  trans- 
fer of  notes  by  indorsement  is  not  allowed.  Could  an  action 
be  maintained  by  the  indorsee  against  the  maker  in  the 
Courts  of  either  country  ?  If  it  could  be  maintained  in  the 
country  whose  laws  do  not  allow  such  a  transfer^  it  must  be 
upon  the  ground  that  the  original  negotiability  by  the  lex 
loci  contractus,  is  permitted  to  avails  in  contradiction  to  the 
lex  fori.  On  the  other  hand^  if  the  suit  should  be  brought 
in  the  country  where  the  note  was  originally  made^  the  same 
objection  might  arise^  that  the  transfer  was  not  allowed  by 
the  law  of  the  place  where  the  indorsement  took  place.  But, 
at  the  same  time,  it  may  be  truly  said,  that  the  transfer  is 
entirely  in  conformity  to  the  intent  of  the  parties,  and  to 
the  law  of  the  original  contract  *. 

§  357.  In  the  next  place,  let  us  suppose  the  case  of  a 
note  not  negotiable  b^  the  law  of  the  place  where  it  is 
made,  but  negotiable  by  the  law  of  the  place  where  it  is 
indorsed ;  could  an  action  be  maintained  in  either  country 


1  M'Neil  V.  HoUoway,  1  Barn.  &  Aid.  R.  218. 

3  Ante,  §  353  a. 

3  See  Chitty  on  Bills,  ch.  6,  pp.  218,  219,  8th  Lond.  edit.  See  Kaims 
on  Equity,  B.  3,  ch.  8,  §  4;  Ante,  §  353,  354. — In  the  cases  of  Milne  v. 
Graham,  1  Barn.  &  Cress.  192;  De  la  Chaumette  r.  Bank  of  England, 
2  Barn.  &  Add.  385;  and  Trimbey  v.  Vignier,  1  Bing.  N.  Cas.  151,  the 
promissory  notes  were  negotiable  in  both  countries,  as  well  where  the  not^ 
was  made,  as  where  it  was  transferred. 
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by  the  indorsee  against  the  maker  ?  It  would  seem^  that  in 
the  country  where  the  note  was  made  it  could  not,  because 
it  would  be  inconsistent  with  its  own  laws.  But  the  same 
difficulty  would  not  arise  in  the  country  where  the  indorse- 
ment was  made ;  and,  therefore,  if  the  maker  used  terms  of 
negotiability  in  his  contract  capable  of  binding  him  to  the 
indorsee,  there  would  not  seem  to  be  any  solid  objection  to 
giving  the  contract  its  full  effect  there.  And  so  it  has  he&\ 
accordingly  adjudged  in  the  case  of  a  note  made  in  Con- 
necticut, payable  to  A.,  or  order,  but  by  the  laws  of  that 
•State  not  negotiable  there,  and  indorsed  in  New  York 
where  it  was  negotiable.  In  a  suit  in  New  York  by  the 
indorsee  against  the  maker,  the  exception  was  taken  and 
OTerruled.  The  Court  on  that  occasion  said,  that  personal 
contracts  just  in  themselves,  and  lawful  in  the  place  where 
they  are  made,  are  to  be  fully  enforced,  according  to  the  law 
-of  the  place  and  the  intent  of  the  parties,  is  a  principle 
which  ought  to  be  universally  received  and  supported.  But 
this  admission  of  the  lex  loci  contractus  can  have  reference 
only  to  the  nature  and  construction  of  the  contract  and  its 
legal  effect,  and  not  to  the  mode  of  enforcing  it.  And  the 
Court  ultimately  put  the  case  expressly  upon  the  ground, 
that  the  note  was  payable  to  the  payee,  or  order ;  and  there- 
fore the  remedy  might  well  be  pursued  according  to  the 
law  of  New  York  against  a  party  who  had  contracted  to 
pay  to  the  indorsee*.  But  if  the  words,  ''or  order,''  had 
been  omitted  in  the  note,  so  that  it*  had  not  appeared  that 
the  contract  between  the  parties  originally  contemplated  ne- 
gotiability as  annexed  to  it,  a  different  question  might  have 
arisen,  which  would  more  properly  come  under  discussion  in 
another  place ;  since  it  seems  to  concern  the  interpretation 
and  obligation  of  contracts,  although  it  has  sometimes  been 
treated  as  belonging  to  remedies  ^ 

^  Lodge  V.  Phelps,  1  John.  Cases,  139;  S.  C.  2  Caines,  Cas.  in  Error, 
321.     See  Kaims  on  Equity,  B.  3,  ch.  8,  §  4. 

2  See  Chitty  on  Bills,  ch.  6,  pp.  218,  219,  8th  Lond.  edit.;  3  Kent, 
Comm.  Lect.  44,  p.  77,  3d  edit. ;  Ante,  §  253  a. 


QH.  VIII.]  FOREIGN    CONTRACTS.  516 

§  358.  Another  case  may  be  put  which  has  actually  passed 
into  judgment.  A  n^otiable  note  was  given  by  a  debtor 
resident  in  Maine,  to  his  creditor,  resident  in  Massachusetts. 
After  the  death  of  the  creditor,  his  executrix,  appointed  in 
Massachusetts,  indorsed  the  same  note  in  that  State  to  an 
indorsee,  who  brought  a  suit  as  indorsee  against  the  maker 
in  the  State  Court  of  Maine.  The  question  was,  whether 
the  note  was,  under  the  circumstances,  suable  by  the  in<- 
dorsee ;  and  the  Court  held  that  it  was  not ;  for  the  Court 
said,  that  the  executrix  could  not  herself  have  sued  upon  the 
note,  without  taking  out  letters  of  administration  in  Maine, 
^d  ther^ore  she  could  not  by  her  indorsement  transfer  the 
right  to  her  indorsee  ^ 

§  359.  It  does  not  appear  by  the  report,  whether  the 
note  was  made  in  Massachusetts  or  in  Maine.  It  is  not, 
perhaps,  in  the  particular  case  material,  as,  according  to  the 
law  of  both  States,  the  note  was  negotiable  by  indorsement, 
whether  made  in  the  one  or  in  the  other  State.  If  it  had 
been  different,  it  might  have  given  rise  to  a  different  inquiry. 
But  in  either  State  the  creditor  might  certainly,  in  his  life- 
time, by  his  indorsement  have  transferred  the  property  ill 
the  note  to  the  indorsee,  and  as  clearly  his  executrix  could 
do  the  same ;  for  it  is  entirely  well  settled,  that  an  executor 
or  administrator  can  so  transfer  any  negotiable  security  by 
his  indorsement  thereof  ^  If,  then,  by  the  transfer  in  Mas- 
sachusetts the  property  passed  to  the  indorsee,  it  is  difficult 
to  perceive  why  that  transfer  was  not  as  effectual  in  Maine 
as  in  Massachusetts ;  and,  by  the  law  of  both  States,  an  in- 
dorsee may  sue  on  negotiable  instruments  in  his  own  name. 
In  truth,  such  instruments  are  treated,  not  as  mere  choses 
in  action,  but  rather  as  chattels  personal '.  Choses  in  action 
are  not  assignable  by  law;   and  actions  must  be  brought 

^  Stearns  v,  Burnham,  5  Greenl.  R.  261  ;  S.  P.  Thompson  v,  Wilson, 
2  N.  Hamp.  R.  291.  But  see  Huthwaite  v,  Phaire,  1  Maun.  &  Grang. 
R.  159,  164;  Post,  §516,  517. 

2  See  Rawlinson  v.  Stone,  3  Wilson,  R.  1 ;  S.  C.  2  Str.  R.  1260. 

'  Mc'Neilage  v.  HoUoway,  1  Barn.  &  A.ld.  218.  But  see  Richards  v. 
Richards,  2  Batn.  &  Adol.  447,  452,  453;  Ante^  §  865. 
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thereon  in  the  name  of  the  original  parties.  But  negotiable 
notes  are  transferable  by  indorsement ;  and  when  transferred, 
the  indorsee  may  sue  in  his  own  name.  Upon  the  reasoning 
in  the  above  case^  the  note  would  cease  to  be  negotiable 
after  the  death  of  the  payee^  which  is  certainly  not  an  in- 
admissible doctrine  ^  The  decision  in  a  recent  case  in  the 
Supreme  Court  of  the  United  States^  is  founded  upon  the 
doctrine^  that  an  assignment  by  an  executor  of  a  chose  in 
action  in  the  State  where  he  is  appointed,  and  which  is 
good  by  its  laws,  will  enable  the  assignee  to  sue  in  his  own 
name  in  any  other  State,  by  whose  laws  the  instrument 
would  be  assignable,  so  as  to  pass  the  note  to  the  assignee, 
and  enable  him  to  sue  thereon  ^ 

§  360.  As  to  bills  of  exchange,  it  is  generally  required, 
in  order  to  fix  the  responsibility  of  other  parties,  that,  upon 
their  dishonour,  they  should  be  duly  protested  by  the  holder, 
and  due  notice  thereof  given  to  such  parties.  And  the  first 
question  which  naturally  arises,  is,  whether  the  protest  and 
notice  should  be  in  the  manner,  and  according  to  the  forms 
of  the  place  in  which  the  bill  is  drawn,  or  according  to  the 
forms  of  the  place  in  which  it  is  payable.  By  the  common 
law  the  protest  is  to  be  made  at  the  time,  in  the  manner, 
and  by  the  persons  prescribed  in  the  place  where  the  bill  is 
payable '.  But  as  to  the  necessity  of  making  a  demand  and 
protest,  and  the  circumstances  under  which  notice  may  be 
required  or  dispensed  with,  these  are  incidents  of  the  origi- 
nal contract,  which  are  governed  by  the  law  of  the  place 


1  Rawlinson  v.  Stone,  3  Wilson,  R.  1 ;  S.  C.  2  Str.  R.  1260;  Bayley  on 
Bills,  cb.  5,  p.  78,  5tli  edit. — The  effect  of  assignments  of  debts  and  otber 
personal  property  will  come  more  fully  under  review  in  tbe  succeeding  chap- 
ter, when  we  enter  upon  the  subject  of  the  law  which  regulates  the  transfer 
of  personal  property.     Post,  §  395 — 400. 

2  Harper  v.  Butler,  2  Peters,  S.  C.  R.  239.— The  case  of  Trimbey  v. 
Yignier,  1  Bing.  N.  Cases,  151;  Ante,  §  353  a,  seems  to  inculcate  the  doc- 
trine Bs  general,  that  a  transfer  of  property,  good  by  the  lex  loci  of  the  trans- 
fer, will,  at  least  in  cases  of  negotiable  instruments,  be  held  good  every 
where,  so  as  to  enable  the  indorsee  to  sue  in  his  own  name. 

3  Chitty  on  Bills,  pp.  193,  506,  507,  508,  8th  Lend.  edit. 


vIkk  tlie  bin  is  dnwn\  TlieT  constitute  implied  cmdS- 
tioDs,  upon  wbicfa  the  fiabilitr  of  the  drawer  b  to  attadi 
aooordii^  to  the  fer  lod  cfmtrmdms:  and,  if  the  bill  is 
negotiated,  the  like  responsibilitT  attaches  upon  eadt 
sooocasiTe  indorser,  according  to  the  law  of  the  place  of 
bis  indorsement;  for  each  ind<Mrstf  is  treated  as  a  new 
drawer'.  The  same  doctrine,  according  to  Pardessus^  pre* 
Tails  in  France'. 

§  361.  Upon  negotiable  instruments  it  b  the  custom  of 
most  commerdal  nations,  to  allow  some  time  for  payment 
beyimd  the  period  fixed  by  the  terms  of  the  instrument* 
This  period  is  different  in  drfierent  nations  ;  in  some  it  is 
limited  to  three  days,  in  others  it  extends  as  far  as  eleven 
days^.  The  period  of  indulgence  is  commonly  called  the  dagt 
qf  grace;  as  to  which,  the  rule  is,  that  the  usage  of  the 
place  on  which  a  bill  is  drawn,  and  where  payment  of  a 


^  Chitty  on  Bills,  pp.  506 — 508  8Ui  Lond.  edit ;  1  Boolleiioit,  Ob- 
senr.  23,  pp.  531,  532. 

«Bayley  on  Bills,  ch.  A.  pp.  78—86.  (5th  edit.  1836),  by  Phillips  Ar 
Sewall;  Chitty  on  Bills,  ch.  6,  pp.  266,  267,  370, 8th  Lond.  edit. ;  BallingtUa 
V.  Gloster,  3  East,  R.  481;  Ante,  §  314  to — 317. 

'  Pardessos,  Droit  Comm.  art,  1496 — 1499;  Henry  on  Foreign  Law,  53t 
App.  pp.  239 — 248. — Boullenois  admits,  that  the  protest  ought  to  be  ac* 
cording  to  the  law  of  the  place  where  the  bill  is  payable.  But,  in  case . 
of  a  foreign  bill,  indorsed  by  several  indorsements  in  different  countries,  ho 
contends,  that  the  time,  within  which  notice  or  recourse  is  to  be  had  upon  the 
dishonour,  is  to  be  governed  by  a  different  rule.  Thus,  ho  supposes,  a  bill 
drawn  in  England  on  Paris  in  favour  of  a  French  payee,  who  indorses  it  to  a 
Spaniard,  (in  Spain),  and  he  to  a  Portuguese,  (in  Portugal),  and  ho  to  tho 
holder ;  and  then  says,  that  the  holder  is  entitled  to  have  recourse  against  the 
Portuguese,  within  the  time  prescribed  by  the  law  of  France,  because  tho 
holder  is  there  to  receive  payment;  the  Portuguese  is  to  give  notice  to  tho 
Spaniard  within  the  time  prescribed  by  the  law  of  Portugal,  because  that  is 
the  only  law  with  which  he  is  presumed  to  be  acquainted,  &c. ;  and  so  in 
regard  to  every  other  indorser,  he  is  to  have  recourse  within  tho  period  pro- 
scribed by  the  law  of  the  place  where  the  indorsement  was  made,  and  not  of 
the  domicil  of  the  party  indorsing.  1  Boullenois,  Observ.  20,  pp.  370— -372; 
Id.  Observ.  23,  pp.  531,  532. 

«  Bayleyon  Bills,  (5th  Amer.  edit,  by  Phillips  &  Hcwall),  pp.  234,  230* 
Chitty  on  Bills,  p.  407,  (8th  Lond.  edit.)  ;  Id.  p.  103. 
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bill  or  note  is  to  be  made,  governs  as  to  the  number  of  the 
days  of  grace  to  be  allowed  thereon  ^ 

§  362.  This  head,  respecting  contracts  in  general,  may  be 
concluded  by  remarking,  that  contracts,  respecting  personal 
property  and  debts,  are  now  universally  treated  as  having 
no  situs  or  locality ;  and  they  follow  the  person  of  the  owner 
in  point  of  right ;  (JMoUlia  inherent  ossibus  domini ' ;)  al- 
though the  remedy  on  them  must  be  according  to  the  law 
of  the  place  where  they  are  sought  to  be  enforced.  The 
common  language  is :  Mobilia  non  habent  sequelam ;  Mo- 
biliaos  sibus  inJuerent ;  Actor  sequitur  forum  Rei;  Debita 
sequuntur  personam  debitoris^.  That  is  to  say,  they  are 
deemed  to  be  in  the  place,  and  are  disposed  of  by  the  law 
of  the  domicil  of  the  owner,  wherever  in  point  of  fact  they 
may  be  situate.  Quin  tamen  ratione  mobilium,  (says  Paul 
Voet,  a  strenuous  opposer  of  the  general  doctrine  of  the 
extra-territorial  operation  of  statutes),  ubicunque  sitorum, 
domicilium  sen  personam  domini  sequamur*.  Burgundus 
says :  Sed  tamen,  ut  existimem,  bona  moventia,  et  mobilia, 
ita  comitari  personam,  ut  extra  domicilium  ejus  censeantur 
existere,  adduci  sane  non  possum^.  Rodenburg  says  the  same : 
Diximus,  mobilia  situm  habere  intelligi,  ubi  dominus  instrux- 
irit  domicilium,  nee  aliter  mutare  eundem,  quam  und  cum 


I  Bank  of  Washington  v.  Triplett,  2  Peters,  Sup.  C.  R.  30,  34 ;  Chitty 
on  Bills,  p.  407,  (8th  Lond.  edit.);  Id.  p.  193;  S.  P.  2  Boullenois,  Observ. 
23,  pp.  531,  532,  and  Mascard.  Conclus.  7,  n.  72,  there  cited. 

3  Thorne  v.  Watkins,  2  Yes.  35;  1  Boullenois,  Observ.  20,  p.  348; 
Liverm.  Diss.  §  251,  pp.  162,  163 ;  P.  Voet,  de  Stat.  c.  2,  §  4,  n.  8,  p. 
126,  (edit.  1715);  Id.  p.  139,  (edit.  1661) ;  Post,  §  377,  378. 

3  Kaims  on  Equity,  b.  3,  oh*  8,  §  3,  4;  D warns  on  Statutes,  pt.  2,  p. 
650;  Liverm.  Diss.  §  251,  252,  254,  pp.  162,  163, 167;  Fcelix,  Conflit  des 
Lois,  Revue  Etrang.  et  Fran.  torn.  7,  1840,  §  32,  pp.  221 — 226;  Id.  § 
33,  pp.  227,  228;  Christinaeus,  ad  Cod.  lib.  1,  tit.  1,  Decis.  5,  n.  1—3, 
p.  7 ;  3  Burge,  Comra.  on  Col.  and  For.  Law,  pt.  2,  ch.  20,  p.  777;  Post, 
§  376—385,  395—400. 

*  P.  Voet,  De  Stat.  §  4,  ch.  8,  n.  8,  p.  126  ;  Id.  pp.  139,  140,  (edit. 
1661). 

5  Burgundus,  Tract.  2,  n.  20,  p.  71. 
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domiciUo^.  He  goes  on  to  assign  the  reasons  founded  upon 
the  perpetually  changeable  location  of  movables.  .  Pothier 
is  equally  ezpressiTe  on  the  same  point  ^.  Indeed^  the  doc- 
trine is  so  firmly  established^  that  it  would  be  a  waste  of 
time  to  go  over  the  authorities ; '  and  especially  as  the  same 

^  Rodenbnrgy  De  Div.  Stat.  tit.  2,  ch.  2,  n.  1 ;  2  Boullenols,  App.  pp. 
14,  15. 

3  Post,  §  88]. 

s  See  BoaliieT,  Coat,  de  Bourg.  ch.  21,  §  172,  p.  408;  Id.  ch.  22,  §  79, 
p.  429 ;  Id.  ch.  25,  §  5,  6,  p.  490;  Pothier,  Des  Choses,  torn.  8,  P.  2,  §  8, 
pp.  109,  110;  Id.  Cout.  d'Orl^ans,  torn.  10,  n.  24,  p.  7;  2  BeU,  Comm, 
684,  685,  4th  edit. ;  Bruce  v.  Bruce,  2  Bos.  &  Pull.  280  ;  Sill  v.  Worswick, 

1  H.  Bl.  690,  691 ;  In  Re,  Ewing,  1  Tyrwhitt,  R.  91 ;  Thome  «.  Watkins, 

2  Yes.  R.  35  ;  4  Cowen,  R.  517,  note  ;  Blanchard  v.  Rnssell,  13  Mass.  R. 
6;  LiTerm.  Diss.  163,  164 — 171 ;  Foeliz,  Conflit  des  Lois,  RevneEtraog. 
et  Fran.  torn.  7,  1840,  §  31,  p.  220,  §  32,  p.  221 — §  36,  p.  229. — ^There 
are  some  few  jurists,  who  seem  to  dissent  from  the  doctrine,  either  in 
a  qualified  or  absolute  manner,  who  are  cited  by  M.  Foeliz.  He  ennme« 
rates  Tittman,  Muhlenbruch,  and  Eichhom.  Id.  pp.  223,  224.  John  Voet 
has  expounded  this  whole  doctrine  very  fully.  Atqne  ita  (says  he)  evictom 
hactenns  existimo,  in  omnibus  statutis,  realibus,  personalibns,  mixtis,  ant 
quAcnnque  ali&  sive  denominatione  si?e  difisione  concipiendis,  verissimam 
esse  regulam,  perdere  omnino  officium  snum  statuta  extra  territorium  statu- 
entis ;  neque  judicem  alterius  regionis,  quantum  ad  res  in  suo  territorio  sitas, 
ex  necessitate  qu^am  juris  obstrictum  esse,  nt  sequatur  probetve  leges  non 
suas.  In  eo  tamen  forte  scrupulus  hnserit ;  si  scilicet  haec  ita  sint,  qui  ergo 
fiat,  quod  valgo  reperitur  traditum,  in  successionibus,  testandi  facultate,  con- 
tractibus,  aliisque,  mobilia  ubicunque  sita  regi  debere  domicilii  jure,  non  yero 
legibus  loci  illius,  in  quo  naturaliter  sunt  constitute;  videri  enim  h&c  saltern 
ratione  jorisdictionem  judicis  domicilii  non  rare  ultra  statuentis  fines  operari 
in  res  dispersas  per  varia  aliorum  magistratuuro,  etiam  remotissimis  ad  ori- 
entem  occiduumque  solem  regionibus  imperitantium,  territoria.  Sed  con« 
siderandum,  qn&dam  fictione  juris,  sen  malis,  praesumtione,  banc  de  mobilibni 
determinationem  conceptam  niti :  cum  enim  certo  stabilique  h»c  situ  careant, 
nee  certo  sint  alligata  loco  ;  sed  ad  arbitrium  domini  nndiquaque  in  domicilu 
locum  revocari  facile  ac  reduci  possint,  et  maximum  domino  plerumque  com« 
modnm  adferre  soleant,  cum  ei  sunt  prnsentia ;  visum  fnit,  banc  inde  con- 
jecturam  surgere,  quod  dominus  velle  censeatur,  ut  illic  omnia  sua  sint  mo« 
bilia,  ant  saltern  esse  intelligantur,  ubi  fortunarnm  snarum  larem  summamqne 
constituit,  id  est,  in  loco  domicilii.  Proinde  si  quid  domicilii  judex  consti- 
tuerit,  id  ad  mobilia  ubicunque  sita  non  ali&  pertinebit  ratione,  quam  quia  iUa 
in  ipso  domicilii  loco  esse  concipiuntur.  Si  tamen  has  juris  fictiones  qnis  ft 
ratione  natural!,  in  hisce  solum  considerandd,  alienas  pntet,  quippe  desider- 
antes  unum  communem  legislatoremr  lege  sn&  fictiones  tales  introdnoentem 
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subject  will  occur^  in  a  more  general  form^  in  the  succeeding 
chapter  ^ 

§  362  a.  Debts,  in  the  vocabulary  of  the  civil  law,  are 
often  known  by  the  title  of  Nomina  debitorum  V  and  they 
also  follow  the  person  of  the  owner ;  or,  as  Jason  says : 
Nomina  infixa  sunt  ejus  ossibus^.  Burgundus  also  says^ 
Nomina  et  actiones  loco  nan  circumscribuniur,  quias  unt  inr 
corporales;  tamen  et  ibi  per  Jictionem  esse  intelKguntur,  ubi 
creditor  habet  domidlium.  Nam,  quod  quidam  ossibus  ere- 
ditoris,  esse  qffixa  putant,  non  magis  movet,  quam  si  (Ucamus, 
dominium  fundi  esse  in  proprietario ;  cum  alioquin,  si  quis 
strictius  interpretetur,  aliud  est  fundus,  aUud  dominium; 
sicuti  aliud  est  obligatio,  aliud  creditum^.     Dumoulin  is 

ac  gtabilientem ;  non  equidem  repngnaverim,  atque  adeo  tunc  hoc  ip«am 
comitatii  quam  gens  genti  prsstat,  magis,  quam  rigori  juris,  et  summs  po« 
legtati,  quam  qnisque  magistratus  in  mobilia,  suo  in  territorio  constituta,  habet, 
adscribendum  putem.  Prsssertim  cum  considero,  subinde  per  magistratus 
lociy  in  quo  mobilia  vere  existunt,  de  illis  ea  constitui  sancirique,  qxm  domi« 
cilii  judici  displicere  possent.  Quid  enim,  si  domicilii  judex  frumenta  im« 
portari  jubeat,  penuri&  frugum  vexat4  regione ;  incola  spe  lucri  majoris  fra« 
menta  sua,  in  alid  regione  borreis  recondita  inferre  desideret ;  regioni  vero 
itti  imperans  omnem  vetuerit  frugum  exportationem,  jure  suo  in  sui  territorii 
frumentis  nsus  ?  Quia  hie  obsecro  negare  sustineat,  mobilia  regi  lege  loci, 
in  quo  vere  sunt,  non  in  quo  ob  domicilium  domini  esse  finguntur.  Nee 
minus  id  in  rerum  publicationibus  ex  delicto  apparet,  in  quantum  fisco  loci,  in 
quo  reus  condemnatus  est,  non  sunt  cessura  bona  omnia  mobilia  ubicunqne 
iita,  sed  ea  sola,  quae  in  loco  condemnantis  inveniuntur ;  nisi  aliud  ex  comi« 
tate  alicubi  servetur.  Nee  dicam,  yariare  de  rebus  quibusdam  locorum  pluri- 
momm  statuta,  utrum  mobilibus  ille,  an  immobilibus  accensendae  sint ;  nee 
novum  esse,  ut  quae  nn&  in  regione  mobilia  habentur,  immobilium  catalogo 
alibi  adscripta  inveniantur ;  annui,  verbi  grati4,  reditus  k  Provincia  debiti,  in 
Hollandi&  mobiles,  immobiles  Trajecti:  arbores  grandiores  solo  haerentes 
passim  immobiles,  mobiles  tamen  in  Flandri&  babitae.  Quo  posito,  necesse 
fuerit,  ut,  quae  in  domicilii  loco  mobilia  habentur,  immobilia  vero  illic  ubi 
sunt,  regantur  lege  loci  in  quo  vere  sunt,  magistratu  ne  ex  comitate  quidem 
permissuro,  ut  quasi  mobilia  domicilii  dominici  sequerentur  jura.  J.  Voet.  ad 
Pand.  lib.  1,  tit.  4,  Post,  2,  §  11,  pp.  44,  45  ;  Post,  §  481,  482. 

1  Post,  §  374—401. 

2  Ersk.  Inst.  b.  3,  tit.  9,   §  4 ;    Cujaceii,  Opera,  tom,  7,  p.  491,  (edit. 
1758)  ;  Dig.  lib.  10,  tit.  2,  1.  2,  §  6;  Vicat.  Vocab.  Voce,  Nomen. 

3  1  BouUenois,  Observ.  20,  p.  348. 
^  Burgundus,  Tract.  2,  n.  33,  p.  73. 
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equally  explicit :  Nomina  etjura,  et  qtuecumque  tfiearporaUa, 
nan  circumsctibantur  loco ;  et  sic  non  opus  est  accedere  ad 
cerium  locum.  Turn  si  /uecjura  aUcubi  esse  censerentur,  non 
reputarentur  esse  in  re  pro  illis  hypoihecata,  nee  in  debitoris 
persona,  sed  magis  in  persona  credit  oris,  in  quo  actioh  rest' 
dent,  et  ^us  ossibus  inhcerent  K 

§  362  b.  The  language  of  Hertius  b :  MobiUbus  interdum 
etiam  irar*  aya\(yyiav,  (nam  proprie  neque  mobiles  sunt,  nee 
immobiles),  accensentur  res  incorporalesK  Huberus  holds 
them  to  fsdl  under  the  class  of  movables'.  Paul  Voet  says ; 
Verum,  quid  de  nominibus  et  actionibus  statuendum  erit  9 
Bespondeo,  quia  proprie  loquendo,  nee  mobiUam  nee  immoUr 
liam  vemuht  appellatione  ;  Etiam  vere  non  sunt  in  loco,  quia 
incorporalia.  Ideo  non  sine  distinctione  res  temper ari  poterit. 
Aut  igitur  reaUs  erit  actio,  tendens  ad  immobilia,  et  specta^^ 
bitur  statutum  lod  situs  immobilium.  Aut  erit  actio  reaUs 
spectans  mobilia,  et  idem  servandum  erit,  quod  de  mobilibus 
dictum  est.  Aut  erit  actio  personalis  sive  ad  mobilia  sive  ad 
immobilia  pertinens,  quae  cum  inlujereat  ossibus  persona,  statu^ 
tum  loci  creditorum  testimari  debebitK 

§  363.  But  a  question  of  a  very  different  character  may 
arise,  as  to  executory  contracts  respecting  real  estate  or 
immovables.  Are  they  governed  by  the  law  of  the  place 
where  the  contract  is  made,  or  by  the  law  of  the  place 
where  the  property  is  situate  ?  Take,  for  instance,  the  case 
of  a  contract  for  the  purchase  or  sale  of  lands  in  England 
or  in  America,  arising  under  the  Statute  of  Frauds,  by 
which  all  contracts  respecting  real  estate,  or  any  interest 
therein,  are  required  to  be  in  writing,  and  otherwise  they 
are  void.  If  such  a  contract  is  made  in  France  by  parol  or 
otherwise,  in  a  manner  not  conformable  to  the  law  rei  sitce, 

1  DumoTiliD,  Comm.  de  Consuetud.  Paris,  torn.  1,  De  Fiefs,  tit.  1,  gloss. 
4,  n.  9,  pp.  56,  57 ;  Livenn.  Dissert.  §  251,  pp.  162, 163 ;  3  Barge,  Comm. 
on  Col.  and  For.  Law,  pt.  2,  cb.  20,  p.  777 ;  Post,  §  392—400. 

2  Hertii,  Opera,  De  CoUis.  Leg.  ^  4,  n.  6,  pp.  122,  128,  (edit.  1737);  Id. 
p.  174,  (edit.  1716).  ^  Ibid. 

*  P.  Voet.  de  Stat.  §  9,  cb.  1,  n.  11,  p.  256,  (edit.  1715),  pp.  312,  313, 
(edit.  1661). 
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for  the  purchase  or  sale  of  lands  situate  in  England  or  in 
America^  and  the  contract  is  conformable  to  the  law  of 
France  on  the  same  subject ;  is  the  contract  valid  in  both 
countries  ?  Is  it  valid  in  the  country  where  the  land  liesj  so 
as  to  be  enforced  there  ?  If  not^  is  it  valid  in  the  country 
where  the  contract  was  made'  ? 

§  364.  If  this  question  were  to  be  decided  exclusively  by 
the  law  of  England,  it  might  be  stated,  that  by  the  law  of 
England  such  a  contract  would  be  utterly  void;  and  it 
would  be  so  held  in  a  suit  brought  to  enforce  it  in  that 
realm,  upon  the  ground  that  all  real  contracts  must  be  go- 
verned by  the  lex  rei  sitce  ^  Lord  Mansfield  took  occasion, 
in  a  celebrated  case,  to  examine  and  state  the  principle. 
^'  There  is  a  distinction,**  said  he,  "  between  local  and  per- 
sonal statutes.  Local  ones  regard  such  things  as  are  really 
upon  the  spot  in  England ;  as  the  Statute  of  Frauds,  which 
respects  lands  situate  in  this  kingdom.  So  stock-jobbing 
contracts,  and  the  statutes  thereupon,  have  a  reference  to 
our  local  funds.  And  so  the  statutes  for  restraining  in- 
surances upon  the  exportation  of  wool,  respect  our  own  ports 
and  shores.  Personal  statutes  respect  transitory  contracts, 
as  common  loans  and  insurances'."  And  in  another  report 
of  the  same  case,  after  a  second  argument,  he  said :  '^  In 
every  disposition  or  contract,  where  the  subject-master  re- 
lates locally  to  England,  the  law  of  England  must  govern, 
and  must  have  been  intended  to  govern.  Thus,  a  convey- 
ance OT  will  of  land,  a  mortgage,  a  contract  concerning 
stocks,  must  all  be  sued  upon  in  England ;  and  the  local  na- 
ture of  the  thing  requires  them  to  be  carried  into  execution 
according  to  the  law  here*." 


1  Ante,  §  262;  Post,  §  435,  486 — 445.  See  2  Burge,  Comm.  on  Col.  and 
For,  Law,  pt.  2,  ch.  9,  pp.  840 — 871 ;  4  Burge,  Comm.  pt.  2,  cb.  5,  §  11, 
p.  217. 

2  See  2  Dwarris  on  Stat.  648 ;  Warrender  r.  Warrender,  9  Bligh,  R. 
127,  128;  Ante,  §  351  d. 

3  Robinson  v.  Bland,  1  W.  Black,  R.  234,  246;  Post,  §  383,  and  note. 

*  Robinson  v.  Bland,  2  Burr.  R.  1079;  S.  P.  I  W.  Black.  R.  259.    See 
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§  365.  The  same  doctrine  has  been  laid  down  in  equally 
emphatic  terms  in  the  Scottish  Courts.  Lord  Robertson  in 
a  highly  interesting  case  said :  '*  Although  the  rule^  as  to 
the  lex  loci  contractus,  is  of  very  general  application^  parti- 
cularly as  to  the  constitution  and  validity  of  personal  con- 
also  Ersk.  Inst.  b.  3»  tit.  9,  §  4;  Henry  on  For.  Law,  pp.  12 — 15;  Scott 
V.  Alnutt,  2  Dow  &  Clarke,  404.  See  also  Selkrig  v.  Davies,  2  Dow,  R. 
280,  250;  Post,  §  383,  435. — Mr.  Burge,  speaking  on  this  subject,  says: 
*'  There  is  an  entire  concurrence  amongst  them  (jurists)  in  considering  that 
the  title  to  movables,  or  the  validity  of  any  disposition  of  them,  is  not  go- 
verned by  the  law  of  their  actual  situs.  This,  which  may  be  regarded  as  a 
general  rule,  is  subject  to  this  qualification,  that  the  law  of  the  country  in 
which  the  movable  may  be  actually  situated,  has  not  prescribed  some  parti- 
cular mode  by  which  alone  the  movable  can  be  transferred.  Thus,  property 
in  the  public  funds  or  stocks,  shares  in  companies,  joint  stocks,  &c.,  is  a 
species  of  personal  property,  which  as  it  is  created  so  it  is  regulated  by  the 
law  of  the  country  in  which  it  exists.  Certain  forms  are  prescribed,  by  which 
alone  the  holder  of  any  share  or  interest  can  transfer  it.  Here  the  transfer  is 
80  far  subject  to  the  law  of  the  place  where  the  property  is  situated,  that  the 
legal  title  to  it  is  not  acquired  unless  those  forms  are  observed.  But  although 
the  contract  may,  in  consequence  of  a  non-compliance  with  those  forms,  fail 
in  conferring  the  legal  title  on  the  disponee,  yet  it  will  give  him  a  right  to 
compel  the  disponer  by  action  or  suit  to  make  a  transfer  in  the  manner  re- 
quired by  the  local  law.  To  this  limited  extent  the  lex  loci  rei  sitae  affects 
and  controls  the  transfer  by  acts  inter  vivos  of  certain  movables.  But  unless 
the  local  law  gives  to  them  the  quality  of  immovable  or  real,  as  it  may  do, 
and  has  done  in  many  instances,  they  still  as  subjects  of  succession  are  go- 
verned by  the  law  of  the  owner's  domicil.  The  rule  is,  that  the  title  to  mov- 
able property  is  governed  by  the  law  of  the  place  of  the  owner's  domicil ;  and 
this  rule  is  uniformly  applied  in  deciding  on  the  title  to  movable  property 
as  a  subject  of  succession.  The  law  of  the  owner's  domicil  is  not  that  which 
exclusively  decides  on  the  title  to  movable  property,  as  a  subject  of  transfer 
and  acquisition  by  acts  inter  vivos.  When  contracts  of  purchase  and  sale, 
mortgage  or  pledge,  are  completed  in  a  place  which  is  not  the  domicil  of  the 
owner,  the  validity  of  such  contracts,  and  the  rights  and  obligations  which  they 
confer,  are  governed  by  the  law  of  the  country  in  which  they  are  completed. 
'  Semper  in  stipulationibus,  et  in  caeteris  contractibus  id  sequimur,  quod  actum 
est;  aut  si  non  pareat,  quid  actum  est,  erit  consequens,  ut  id  seqnamur,  quod 
in  regione,  in  qua  actum  est,  frequentatur.'  '  Generaliter  enim  in  omnibus, 
quse  ad  for  mam  ej  usque  perfectionem  pertinent,  spectanda  est  consuetude  re- 
gionis,  ubi  sit  negotiatio,  quia  consuetudo  influit  in  contractus,  et  videtur  ad 
eos  respicere,  et  voluntatem  suam  eis  accommodare.'  "  3  Burge,  Comm.  on 
Col.  and  For.  Law,  pt.  2,  ch.  20,  pp.  751,  752;  2  Burg^  Comm.  pt.  2, 
ch.  9,  pp.  863 — 870.     See  Post,  §  434. 
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tracts  and  obligations,  it  is  not  universal.  In  the  first  place, 
it  does  not  apply  to  contracts  or  obligations  relative  to  real 
estates  ^"  Lord  Bannatyne,  on  the  same  occasion,  affirmed 
the  like  principle  ^  And  it  has  received  an  unequivocal 
sanction  in  America ;  where  it  has  been  broadly  declared  ta 
be  a  well-settled  rule,  that  any  title  or  interest  in  land,  or 
in  other  real  estate,  can  only  be  acquired  or  lost  agreeably 
to  the  law  of  the  place  where  the  same  is  situate '. 

§  365  a.  Paul  Voet  has  expressed  the  same  opinion :  Quid 
si  itaqtie  contentio  de  aliquojure  in  re,  sen  ex  ipsd  se  descent 
dente  9  Vel  ex  contractu^  vel  actione  personali,  sed  in  rem 
scriptaf  An  spectahitur  loci  statutum,  ubi  domntis  habet 
domicilium,  an  staitUum  rei  sita  ?  Respondeo ;  Statutum  rei 
sitae.  Ut  tamen  actio  etiam  intentari  possit,  ubi  Reus  habet 
domicilium.  Idque  obtinet,  sive  forensis  sit  ille,  de  ciijus  re 
controversia  est,  sive  incola  lad,  ubi  res  est  sita  ^. 

§  366.  This  doctrine  may  be  farther  illustrated  by  the 
case  of  Scotch  heritable  bonds.  By  heritable  bonds  in  that 
law  are  meant  bonds  for  the  payment  of  money,  which  are 


1  Fergusson  on  Marr.  and  Div.  p.  395;  Id.  397.  See  Ersk.  Inst.  b.  3, 
tit.  2,  §  40,  p.  515;  Post,  §  436^  and  note. 

3  Fergusson  on  Marr.  and  Div.  p.  401 ;  2  Kaimes  on  Equity,  b.  3,  cb.  2, 
§  2. — Erskine,  in  bis  Institutes,  seems  to  assert  a  more  modified  doctrine; 
He  says : — **  All  personal  obligations  or  contracts  entered  into  according  to 
tbe  law  of  tbe  place  wbere  tbey  are  signed,  or,  as  it  is  expressed  in  tbe 
Roman  Law,  secundum  legem  domicilii,  vel  loci  contractus,  are  deemed 
effectual,  when  they  come  to  receive  execution  in  Scotland,  as  if  they  had 
been  perfected  in  the  Scotch  form.  And  this  holds  even  in  such  obligations 
as  bind  the  grantor  to  convey  subjects  within  Scotland ;  for  where  one  becomes 
bound  by  a  lawful  obligation,  he  cannot  cease  to  be  bound  by  changing 
places."  Tet  Erskine  afterwards  adds,  that  if  an  actual  conveyance  of  the 
property  had  been  made,  not  according  to  the  Scotch  forms,  the  Courts  of 
Scotland  would  not  compel  the  party  to  convey,  nor  treat  it  as  an  obligation 
of  the  grantor  to  execute  a  more  perfect  conveyaQce.  Ersk.  Inst.  b.  3,  tit.  3, 
§  40,  41,  p.  515.     See  Post,  §  436. 

3  Cutter  V.  Davenport,  1  Pick.  R.  81;  Hosford  v.  Nichols,  1  Paige,  R, 
220;  Wills  v,  Cowper,  2  Hamm.  R.  124;  S.  C.  Wilcox,  R.  278;  Post, 
§  424,  427,  435. 

*  P.  Voet,  de  Stat.  §  9,  ch.  1,  n.  2,  p.  250,  (edit.  1715);  Id.  p.  305, 
(edit.  1661)  ;  Post,  §  426,  442. 
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secured  by  a  conveyance  or  charge  upon  real  estate.  Such 
bonds  usually  contain  not  only  a  charge  upon  real  estate,  but 
a  personal  obligation  to  pay  the  debt.  In  general,  by  the 
Scotch  law,  mere  personal  bonds  and  other  debts,  on  the 
decease  of  the  creditor,  pass  to  his  personal  representative ; 
but  heritable  bonds  belong  to  the  heir ;  because  the  charge 
on  the  real  estate,  being^'i^  nobilius,  draws  to  it  the  personal 
right  to  the  debt.  According  to  the  Scotch  law,  no  con- 
tract or  other  act,  disposing  of  a  heritable  bond,  will  be 
good,  unless  it  is  according  to  the  law  of  Scotland ;  and  no 
contract,  intended  to  create  such  a  heritable  bond,  will  be 
valid,  as  such,  unless  it  be  made  with  the  solemnities  of  the 
Scotch  law  ^  There  are  other  collateral  consequences 
growing  out  of  the  same  doctrine.  Thus,  if  a  Scotch  heir 
should  seek  to  be  exonerated  from  a  heritable  bond  by  the 
application  of  the  personal  assets  in  England,  his  right 
would  depend  upon  the  law  of  Scotland,  that  is,  the  law  of 
the  place  where  the  real  estate  was  situate ;  and  would  not 
depend  upon  the  law  of  the  place  wKere  the  personal  estate 
happened  locally  to  be  ^ 

§  367.  The  same  reasoning  seems  to  have  governed  in 
the  House  of  Lords  in  a  recent  case,  where  certain  entailed 
estates  in  Scotland  were  sold  for  the  redemption  of  the  land- 
tax,  and  the  surplus  money  of  the  proceeds  of  the  sale  was 
vested,  according  to  a  statute  on  the  subject,  in  trustees 
who  were  required  to  pay  the  interest  of  it  to  the  heir  of 
entail  in  possession,  until  the  money  should  be  reinvested  in 


1  Ersk.  Inst.  b.  2,  ch.  2,  §  9—20,  pp.  198 — 204;  Id.  b.  3,  tit.  2,  §  39 — 
41,  pp.  514, 515;  Jerningham  v,  Herbert,  1  Tamyn,  R.  103;  2  Bell,Comm. 
§  668,  pp.  7,  8;  Id.  §  1266,  p.  690^  4th edit.;  Id.  p. 687,  5th  edit.;  Po8^ 
§  485 — 489. — Yet  Mr.  Erskine,  in  his  Institutes,  seems  to  admit  that 
obligations  to  convey  things  in  Scotland,  although  not  perfected  in  the  Scot- 
tish form,  yet,  if  perfected  according  to  the  lex  domicilii  of  the  parties,  are 
binding  in  Scotland,  not  as  conveyances,  but  as  contracts,  under  some  cir- 
cumstances.    Ante,  §  365,  note  2. 

2  Elliott  V.  Lord  Minto,  6  Madd.  R.  16;  Earl  of  Winchelsea  r.  Garetty, 
2  Keen  R.  293,  309,  310;  Ante,  §  266  a.  See  also  4  Burge,  Comm.  on 
Col.  and  For.  Law,  ch.  15j  §  4,  p.  722,  et  seq. 
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land*  The  heir  of  entail  next  entitled  sold  his  reversionary 
and  contingent  right  to  the  interest  of  this  fund  by  a  deed 
in  the  English  form^  and  executed  in  England,  where  the 
parties  were  domiciled,  but  without  the  solemnities  required 
by  the  law  of  Scotland.  It  was  admitted,  that  the  fund  was 
to  go  to  the  heirs  in  entail,  and  that  the  principal  thereof 
was  consequently  heritable,  and  could  only  be  passed  ac* 
<;ording  to  the  solemnities  of  the  law  of  Scotland.  But  the 
House  of  Lords  adjudged  the  intermediate  interest  of  the 
surplus,  before  the  investment  in  lands,  to  be  movable  pro- 
perty, and  alienable  by  the  proprietor  as  such ;  and,  there- 
fore, they  held  the  assignment  of  it  according  to  the  English 
law  good  \ 

§  368.  From  what  has  been  already  stated  in  the  pre- 
i^eding  discussions,  it  will  be  seen  that  foreign  jurists  are  by 
no  means  agreed  in  admitting  the  general  doctrine  '•  On 
the  contrary,  some  of  them  maintain  that  the  validity  of  a 
contract  is,  in  all  cases,  to  be  governed  by  the  law  of  the 
place  where  it  is  made,  whether  it  regards  movables  or  im- 
movables *.  Thus,  in  respect  to  the  capacity  of  persons  to 
contract,  their  doctrine  is,  that  if  they  are  of  age  to  contract 
in  the  place  of  their  domicil,  but  are  not  in  the  place  where 
their  immovable  property  is  situate,  the  contract  to  sell  or 
alienate  the  latter  will  be  valid  everywhere ;  and  so,  vice 
versd\     Others  hold  a  different  opinion,  and  insist  that 


1  Scott  V.  AUnntt,  2  Dow  &  Clarke,  404,  412. 

3  Ante,  §  260—263.  See  also  Ante,  §  82,  325 — 827;  Post,  §  369 — 
373,  474—479.  See  2  Barge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  9, 
pp.  840 — 871. 

3  Ante,  §  52,  53,  60,61,62;  Post,  $  435 — 445.  See  also  Foelix, 
Conflit  des  Lois,  Revue  Etrang.  et  Fran.  torn.  7»  1840,  §  37,  pp.  307 — 
311 ;  Id.  pp.  352—360 ;  Post,  §  371  /,  note.  Mr.  Burge  has  made  a  large 
collection  of  the  various  opinions  of  foreign  jurists  on  this  subject  :  3  Burge, 
Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  9,  pp.  840 — 871. 

*  Ante,  §  51—54,  58—63  ;  Post,  §  430 — 435  ;  Rodenburg,  tit.  1,  ch. 
3;  Id.  tit.  2,  ch.  3  ;  Liverm.  Diss.  §  44—46,  pp.  48,  49;  Id.  §  55,  56,  p. 
56;  Id.  §58,  59,  p.  58;  1  BouUenois,  Observ.  2,  p.  27;  Id.  p.  145;  Id. 
Observ.  9,  pp.  152—154;  Id.  Observ.  12,  pp.  175—177;  Id.  Observ.  23, 
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whatever  may  be  the  law  of  the  domicil  as  to  capacity^  and 
although  it  governs  the  person*  universally^  yet  it  does  not 
apply  to  immovable  property  in  another  country  ^ 


pp.  456—460  ;  1  Froland,  M£m.  156>  160.  See  on  this  point  Foelix,  Con- 
flit  des  Loisi  Revne  Etrang.  et  Fran9.  (torn.  7»  1840),  §  27— 3S,  pp.  216 — 
228;  2  Barge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  9»  pp.  840 — 
870. 

1  Ante,  §  54— 62;  Ppst,  $  430^432,  435 — 445;  Liverm.  Diss.  $  44, 
pp.  48, 49 ;  Id.  §  46 — 53,  pp.  49—53 ;  Id.  $  59,  p.  58.  See  1  Bonllenois, 
Obsery.  6,  pp.  127 — 130,  135;  Id.  Observ.  9,  pp.  150 — 156;  J.  Voet,  ad 
Pand.  lib.  1,  tit.  4,  §  7>  p.  40;  2  Froland.  M6m.  des  Stat.  821.— There  are 
some  nice  distinctions  put  by  different  antbors  npon  this  snbject,  which  are 
stated  with  great  clearness  and  force  by  Mr.  Livermore,  (Dissert.  $  58,  pp. 
58 — 62),  and  upon  which  we  may  have  occasion  to  comment  more'flDlIy  here* 
after.  At  present  it  is  only  necessary  to  say,  that  Boullenois,  Bonhier,  and 
others  hold,  that  while  the  law  of  the  domicil,  as  to  general  capacity,  governs 
as  to  contracts  and  property  everywhere,  the  law  of  the  situs  of  immovable 
property  governs  as  to  the  quantity  which  the  party,  having  full  capacity,  may 
sell,  convey,  or  dispose  of. .  See  Livermore,  Diss.  §  58 — 63,  p.  58 ;  1  Boul« 
lenois,  Prin.  Gen.  8,  p.  7;  Id.  Observ.  6,  pp.  127— -133;  Id.  Observ.  12, 
pp.  172,  175—178;  Id.  Observ.  13,  pp.  177»  183, 184, 188, 189;  Bouhier, 
Cout.  de  Bourg.  ch.  21,  §  68 — 70;  Id.  $  81 — 84.  See  also  1  Boullenois, 
Observ.  5,  pp.  101,  102,  107,  111,  112;  2  Henrys,  (Euvres,  lib.  4,  ch.  6, 
quest.  105.  Rodenburg  seems  to  admit,  that  a  contract  respecting  real  pro« 
perty,  which  is  entered  into  according  to  the  forms  of  the  lex  loci  contractus, 
may  be  good  to  bind  the  party  personally,  although  it  is  not  according  to  the 
forms  prescribed  by  the  lex  rei  sits.  Rodenburg,  tit.  2,  ch.  3  ;  1  Boulle- 
nois, 414 — 416 ;  2  Boullenois,  App.  p.  19.  M.  Foelix  has  enumerated  many 
of  the  jurists  on  each  side  of  this  question  in  his  Dissertation  on  the  Conflict 
of  Law:  Foelix,  Conflit  des  Lois,  Revue  Etrang.  et  Fran.  (1840,  torn.  7), 
§  27 — 32,  pp.  216 — 221 ;  2  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2, 
ch.  9,  pp.  840 — 870.  Muhlenbruch,  who  is  a  very  modem  author,  and  is 
cited  by  Mr.  Foelix,  has  a  single  passage  on  the  subject,  which,  from  its 
generality,  may  serve  to  shew  bow  difficult  it  is  to  obtain  any  certainty  as  to 
the  exact  opinion  of  foreign  jurists  on  the  various  questions  which  may  arise 
from  the  conflict  of  laws  as  to  personal  capacity,  contracts,  and  rights  to  pro- 
perty. He  lays  down  the  following  rules  on  the  subject: — (1.)  Jura  atqne 
officia  ejusmodi,  quae  hominum  personis  inhsrent,  et  quasi  sunt  inflxa,  ex 
bisque  apte  pendentia,  tum  etiam  ea,  quae  ad  universitatem  patrimonii  perti- 
nent, ex  legibus  judicanda  sunt,  quae  in  civitate  valent,  ubi  is,  de  quo  qus- 
ritur,  larem  rerumque  ac  fortunarum  suarum  summam  constituit,  scilicet  non 
adversante  exterarum  civitatum  jure  publico.  Enimvero  mutato  domicilio 
jura  quoque  hujusmodi  mutantur,  sic  tamen,  ut  ne  cui  jus-  ex  pristina  raUone 


;« 


B28  CONFLICT   OF   LAWS.  [cH,  VHI. 

§  369.  So^  in  respect  to  express  nuptial  contracts,  we 
have  seen  that  many  foreign  jurists  hold  them  obligatory 
upon  all  property^  whether  movable  or  immovable,  belong- 
ing to  the  parties  in  other  countries,  if  they  are  valid  by  the 
law  of  the  place  of  the  nuptial  contract  \  And  in  respect 
to  implied  nuptial  contracts,  all  those  jurists  who  maintain 

qusesitam,  certisque  suis  termiois  jamjam  definitum   eripiatur.     (2.)  Jara, 
qum  proxime  rebut  sant  acripta,  velut  quae  ad  dominii  causam  spectant,  vel 
ad  vectigalium  tributorumque  onus,  vel  ad  pignorum  in  judicati  exsecutionem 
et  capiendorum  et  distrabeDdorumx  turn  etiam  rerum  apud  judicem  petendanim 
persequeudarumve  rationem,  et  quae  sunt  reliqua  ex  boc  genere,  aesdmantnr  ex 
legibuf  ejus  civitatis,  ubi  sitae  sunt  resj  de  quibus  agitur,  atque  collocatae, 
nnllo  rerum  immobilium  atque  mobilinm  habito  discrimine.    (3.)  Negotiorum 
ratjonem  quod  attlnet,  de  forma  quidem,  quatenus  non  nisi  ad  fidem  auctori- 
tatemque  negotio  conciliandam  yaleat«  nee  in  aliarum  legum  fraudem  actum 
sit,  non  est,  quod  dubitemus,  quin  accommodate  ad  ejus  loci  instituta,  ubi 
geritur  res,  dirigenda  sit  atque  aestimanda.  Nee  est,  quod  non  idem  statnamus 
ant  de  personis,  scilicet  possintue  omnino  jure  suo  et  velut  arbitrio  negotia 
inititnere  ?     Aut  de  negotiorum  materia,  atque  vi  et  potestate,  quae  iis  cum 
per  se   insit,   tum  vero  quoad  agendi  excipiendique  facultatem,  bac  tamen 
itidem  adscripta  exception e,  ut  ne  quid  in  aliena  civitate  fiat  contra  ejusdem 
civitatis  mores,  leges,  instituta,  ad  quae  immutanda  prorsus  nibil  valet  pri- 
vatorum  arbitrium.     Qaid?  quod  omnino  sese,  qui  negotinm  aliquod  institu- 
erunt,  tacite  accommodasse  videri  possunt  ad  ejus  regionis  leges  consuetu- 
dinesve,  in  qua  ut  exitum  habeat  res,  de  qua  agitur,  aut  legum  decreto,  aut 
privatorum  auctoritate  certo  constitutum  est.     (4.)  Judex  igitur,  qui  rem 
apud  exteros  natam  judicabit,  ea  certe,  quae  ad  formam  modumque  litium  in- 
stitnendarum  pertinent,  ad  jurium  normas  institutaque,  quibus  ipse  paret, 
dirigat  necesse  est.     In  reliquis  vero,  quatenus  aut  idem  illud  servet  jus 
domesticum,  aut  jus  exteris  scriptum,  tamquam  privatorum  voluntate  con- 
stitutum, in  judicando  sequatur,  id  ex  principiis  modo  propositis  quisque  facile 
intelliget.     Quibus  etiam  bsec   esse   consentanea    videntur,   ut  praescriptio 
quidem   acquisitiva,   quam  vocant,   ex  juribus  rei  sitae,  extinctiva  vero  ex 
judicii  accepti  legibus  aestimanda  sit,  praeterquam  quod   nibil  bac  quoque 
ratione  juris  detrabatur  actori,  si  forte  ingratiis  suis  loco  baud  condicto  conve- 
nire  reum  cogatur;  ut  actiones,  quae  vel  ad  rescindenda  negotia,  vel  ad  damna 
resarcienda  coroparatae  sunt,  secundum  leges  loci,  ubi  res  acta  est,  judicentur, 
nisi  si  ut  alio  loco  fiat  solutio,  inter  partes  convenerit.     Caeterum  quae  de  ne- 
gotiorum alibi  contractorum  in  alieno  territorio  vi  diximus  atque  potestate, 
eadem    sententiis    quoque    decretisque   a  judice   prolatis  apte   convenient. 
Muhlenbruch,    Doctrina  Pandectarum,   tom.   1,   pp.  166 — 170.     See   also 
P.  Voet,  De  Stat.  §  4,  ch.  2,  n.  15,  p.  127;   Id.  p.  142,  (edit.  1661). 
»  Ante,  §  143—160. 
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that  the  law  of  the  domicil  furnishes^  in  the  absence  of  any 
express  contract^  the  rule  to  ascertain  the  rights  and  in« 
tentions  of  the  parties,  by  way  of  tacit  contract,  necessarily 
give  to  the  doctrine  the  same  universal  operation  ^ 

§  369  a.  Dumoulin  is  most  emphatic  upon  this  matter. 
Primo,  in  sano  intellectu,  (says  he),  nullum  habet  dubnsm, 
quin  societas  (he  is  speaking  of  cases  of  marriage)  semel 
cantracta,  complectatur  bona  ubicunque  sita,  sine  uUa  differ-- 
entia  territorii,  quam  ad  modunf  quilibet  contractus,  sive 
tacitus,  sive  expressus,  ligat  personam,  et  res  disp&nentis 
ubique.  Non  obstat,  quod  hujusmodi  societas  non  est  ea> 
pressa,  sed  tacita,  nee  oritur  ex  contractu  expresso  partium, 
sed  ex  tacito,  vel  pr€BSumpto  contractu  a  consuetudine  locaU 
introducto^. 

§  370.  Merlin  seems  to  thhik  that,  although  in  general 
the  French  law  must  govern  in  all  cases  of  immovables  in 
France,  even  when  the  owners  are  foreigners,  yet  that  there 
are  exceptions  to  the  rule.  As,  for  instance,  if  the  foreign 
law,  in  the  country  where  a  contract  is  made  respecting  im* 
movables,  has  been  adopted  by  the  contracting  parties,  and 
converted  by  them  into  an  express  contract ;  in  such  a  case, 
he  holds  that  the  contract  is  binding,  because  the  foreign 
law,  as  such,  does  not  act  upon  the  immovables  in  France ; 
but  it  acts  solely  by  way  of  contract '.  And  he  applies  the 
same  principle  to  cases  where  there  is  no  express  adoption 
of  the  foreign  law,  but  where  it  arises  by  way  of  tacit  con- 
tract from  the  place  of  the  contract  *. 

§  371.  On  the  other  hand,  Pothier  treats  as  real  pro- 
perty, not  only  lands  and  houses  and  inheritable  property, 
but  also  all  rights  in  them  and  growing  out  of  them ;  such  as 
ground  rents,  or  other  rents  annexed  to  lands  and  inherit- 

i  Ante,  §  57,  143—171:  1  Boullenois,  Observ.  5,  pp.  120,  121 ;  Id. 
pp.  673,  674;  Id.  Observ.  29,  pp.  757—767. 

2  Dumoulin,  Consil.  53,  torn.  2,  §2,  p.  964,  (edit.  1681);  2  Bar^, 
Comm.  pt.  2,  cb.  9,  pp.  864,  865  ;  Ante,  %  260. 

3  Merlin,  Repert.  Lois,  §  6,  n.  2,  3. 
♦  Ibid. 
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ances  which  fall  under  the  denomination  of  jus  in  re ;  and 
also  all  rights  to  inheritances  which  fall  under  the  deno- 
mination oi  jus  ad  rem,  such  as  contracts  or  debts  (rr^ 
ances)  respecting  the  sale  and  delirery  of  immovable  pro- 
perty^ which  are  deemed  to  have  the  same  ntuation  as  the 
things  which  are  the  object  of  them.  Les  chases,  qm  ant 
une  situatian  vSritable,  sont  les  heritages,  (fest-Ordire,  les 

fonds  de  terre,  et  maisons,  et  tout  ce  qui  en  fait  partie.  Les 
droits  reels,  que  now  avons  dans  un  heritage,  qtton  appelle 
Jus  in  re,  tels  qttun  droit  de  rente  fondere,  de  champart, 
^c.  sont  censSs  avoir  la  m^me  situation  que  cet  heritage. 
Pareilment,  les  droits  que  nous  avons  d  un  heritage,  qtton 
appelle  Jus  ad  rem,  c'est^-ordire,  les  crSances  que  nous  avons 
contre  quelqtfun,  qui  c'est  obUgS  a  nous  donner  un  certain 
hSritage,  sont  census  avoir  la  mime  situation  que  rheritage, 
qui  en  est  l*obfet\  And  he  asserts  the  general  principle^ 
that  all  things  which  have  a  real  or  fictitious  situation^  are 
subject  to  the  law  of  the  place  where  they  are  situate^  or 
are  supposed  to  be  situate.  Toutes  ces  choses,  qui  ont  une 
situation  rSelle,  ou  feinte,  sont  sujettes  a  la  hi  ou  eoutume 

'  dm  lieu,  oit  elles  sont  situSes,  ou  censees  d*Stre  '•  This  also 
is  the  doctrine  maintained  by  Rodenburg  and  Boullenms  ^ 

1  Pothier,  Coot.  d'Orl^aiM,  ch.  1,  %  2,  n.  23«  24;  Id.  cb.  3,  n.  51 ;  Id. 
TnU6  dei  Chosei ,  %  3 ;  Post,  §  332. 

9  Pothier»  Coat.  d'Orl^ans,  ch.  1»  (  2,  n.  24;  Id.  ch.  3»  [n.  51;  Id. 
Trait6  des  Choses,  §  3. 

9  1  Boullenois,  Prin.  Q6n.  34 — 30,  pp.  8,  9;  Id.  Observ.  5,  pp.  121 — 
129;  Id.  pp.  223 — ^225;  Id.  Observ.  20,  pp.  374,  381,  488;  2  BoullenoiSy 
Observ.  46,  p.  472;  Rodenburg^  De  Div.  Stat.  Ut.  2,  cb.  2«  n.  2,  p.  15; 
Henry  on  For.  Law,  14  note;  Id.  15. — Cochin  lays  down  the  following  doc- 
trine :  **  Les  formalites,  dont  nn  acte  doit  ^tre  revStu,  se  r^glent  par  k  loi, 
qui  excerce  son  empire  dans  le  len,  oil  I'acte  a  6t£  passe ;  mais,  qnand  il  s'agit 
d'appliquer  les  clauses,  qu'il  renferme,  aux  biens  des  parties  contractautes, 
c'est  le  lieu  de  la  situation  de  ses  biens,  qui  doit  seule  etre  consultee."  And 
he  illustrates  by  reference  to  a  donation  in  Paris,  of  properly  situated  in 
places  where  donations  inter  vivos  are  prohibited,  holding,  that  such  dona- 
tions, although  clothed  with  all  the  proper  Parisian  formalities,  are  nullities. 
He  then  adds,  "  Ce  n*est  done  pas  la  loi  du  lieu,  oii  Tacte  a  et6  pass^,  qui  en 
determine  Teffet."  Cochin,  (Euvres,  torn,  5,  p.  697.  See  also  1  Boullenois, 
Prin.  Qen.  31,  p.  8. 
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Merlin,  in  a  general  view,  aasento  to  it  \  Pothier  further 
states,  in  relation  to  debts  which  are  but  ju$  ad  rem,  that 
they  follow  the  nature  of  the  thing,  which  is  the  object  of 
the  contract  according  to  the  maxim ;  actio  mobiUi  est  mtn 
biUi;  actio  ad  immobile  est  immobUis^  Hmce,  a  debt 
due  for  money,  or  for  any  movable  thing,  belongs  to  the 
class  of  movable  pn^perty.  So  also  doea  a  contract  to  do, 
or  not  to  do  any  particular  thing.  He  admits,  that  the 
same  rule  applies  even  when  it  is  accompanied  by  an  hypo- 
thecation of  immovable  property  therefor.  So  that,  whai  a 
debt  is  executed,  and  an  hypothecation  is  made  of  immor* 
able  property,  as  collateral  security,  the  debt  is  still  to  be 
deemed  a  movable  debt,  although  the  hypothecation  might, 
per  ^,  be  an  immovable  debt ;  because  the  debt  is  the  prin- 
cipal and  the  hypothecation  the  accessory;  and,  aee^so* 
rinim  sequkur  natmnm  princqfalis\  But  he  insists  that 
contracts,  which  have  for  their  objects  any  inheritable  pro^ 
perty  or  other  immovable,  are  to  be  dramed  immo^^le 
property ;  such  as,  for  instance,  in  the  case  of  a  contract 
for  the  purchase  of  real  estate,  the  right  of  the  vendee 
against  the  vendor  for  the  delivery  of  the  same  '• 

§  371  a.  D'Argentre  says : — Whenever  the  question 
respects  immovables  or  inheritances,  situate  in  diSferenI 
places,  where  there  are  different  modes  of  acquiring,  trans- 
ferring,  and  asserting  ownership,  and  the  question  is,  by 
what  law  they  are  to  be  governed, — ^the  most  certain  rule  in 
use  is,  that  the  law  of  the  place  where  the  property  is  situate 
is  for  the  most  part  to  be  observed,  and  its  laws,  statutes, 
and  customs,  to  be  observed.  He  adds,  that  this  rule  pre«- 
vails  in  contracts,  in  testaments,  and  in  commercial  matters. 
Cum  de  rebus  soU,  id  est  immobiUbus  agitur,  {fpiils  appeUent 


1  Merlin,  Repertoire,  Meubles,  $  5 ;  Id.  Biens,  $  2,  n.  2 ;  Id.  Loi.  $  6,  n.  8. 

3  Pothier,  Coat.  d'Orl6an8,  ch.  1,  §  2,  n.  24;  Id.  d.  SO. 

3  Pothier,  Coat.  d'Orl^ans,  ch.  3,  art  2,  n.  50,  51 ;  Id.  Trditi  d«8  Chosei, 
§  2.  See  Merlin,  Repertoire,  Biens,  $  1,  n.  13,  $  2,  n.  1 ;  Id.Mtiiblet, 
$  2,  3 ;  Liverm.  Diss.  pp.  I629 163. 
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cTheritage),  et  diversa  diversarum  possessionum  loca  et  situs 
proponuntur,  in  acquirendis,  iransferendis,  aut  asserendis  do^ 
miniiSf  et  in  contraversia  est,  quo  jure  regantur^  certissitna 
nsu  observatio  est,  id  jus  de  pluribus  spectari,  quod  loci  est, 
et  suas  cuique  loco  leges,  statuta,  et  consuetudines  servandas, 
et  qui  cuique  mores  de  rebus,  territorio,  et  potestatis  Jimbus 
sint  recepti,  sic  ut  de  talibus  nulla  cujusquam  potestas  sit  prce^ 
ter  territorii  legem.  Sic  in  contractibus,  sic  in  testamentis 
sic  in  commerciis  omnibus,  et  locis  conveniendi  constitutum ; 
ne  contra  situs  legem  in  immobilibus,  quidquam  decertU privato 
consensu,  et  par  est  sic  judicari^ . 

§  371  i.  Christinseus  adopts  the  very  language  of  D'Ar- 
gentre  with  seeming  approbation  ^  although  there  are  other 
passages  in  which  he  seems  to  admit  that  a  different  rule 
prevails  in  respect  to  the  acts  which  are  done  by  a  party 
which  are  to  be  governed  by  the  lex  loci  act4s. — At  leasts  he 
cites  without  disapprobation  the  doctrine  of  Baldus^  (who 
certainly  contradicts  himself  in  the  passages  cited),  that  in 
the  solemnities  of  testaments,  the  law  of  the  place  where  the 
testament  is  made  is  to  govern,  even  although  the  property 
is  situate  elsewhere  \  However,  he  admits  that  in  Belgium, 
by  an  express  edict,  the  law  of  the  situs  in  such  cases 
prevails  «• 

§  371  c.  John  Voet  has  expressed  a  very  different  opinion. 
He  holds,  that  it  is  sufficient  in  all  ciases,  whether  the  con- 
tract respects  movable  property  or  immovable  property,  to 
follow  the  law  of  the  place  where  the  contract  is  made  and 
the  act  done,  whether  it  be  a  contract  or  a  will.  Neg^ 
minus  de  statutis  nuxtis,  actus  cujusque  solemnia  respidentir 
bus,  percrebuit,  insuper  habitis  de  summo  ctyusque  jure  ac 
potestate  ratiociniis,advaliditatem  actus  cuf  usque  adhibitionem 
solemnitatum,  quas  lex  loci,  in  quo  actus  geritur,  prcescrip- 

1  D*Argent.  ad  Brit.  Leg.  Des  Donat,  art.  218,  gloss.  6,  n.  3,  1  vol. 
p.  647  ;  Post,  §  438. 

3  Christinaeus,  torn.  2,  Decis.  3,  n.  1,  2;  Id.  Decis.  4,  n.  1,  4 — 6,  pp. 
4—6. 

'  Id.  Decis.  3,  n.  7.  *  Id.  Decis.  4,  n.  1—3,  p.  6. 
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serit  observandas  ;  sic  ut  quod  ita  gestum  fuerit,  sese  parri- 
gat  ad  bona  mobilia  et  immobilia,  ubicunque  sita  aliis  in  ter- 
ritariis,  quorum  leges  longe  aUum,  longeque  pleniorem  reqwr 
runt  solemmum  interventum  ^  He  assigns^  as  the  principal 
reason^  that  otherwise^  from  ignorance  or  want  of  skill,  it 
would  be  almost  impossible  for  a  man  who  possessed  real 
property  to  make  a  valid  disposition  thereof  by  an  act  inter 
vivos,  or  by  testament^.  He  adds,  that  thb  rule  prevails  in 
Belgium,  in  Spain,  in  Germany,  and  in  France  '• 

§  371  d.  Paul  Voet  holds  a  similar  opinion,  and  puts  se- 
veral cases  to  illustrate  it.     If  a  testator  in  the  place  of  his 


1  J.  Voet,  ad  PancL  lib.  1,  tit.  4,  Ps.  2,  §  13,  p.  45. 

a  Ibid. 

3  Ibid,  citing  authorities.  His  language  is  :— *'  Quod  ita  placuisse  vide- 
tur,  turn,  ne  in  infinitum  prope  multiplicarantur  et  testamenta  et  contractus^ 
pro  numero  regionum,  diverso  jure  circa  solennia  utentium ;  atque  ita  summis 
implicarentur  molestiis,  ambagibus,  ac  difficultatibus,  quotquot  actum,  res 
plures  pluribus  in  locis  sitas  concernentem,  expedire  voluerint :  turn  etiam,  ne 
plurima  bona  fide  ^esta  nimis  facile  ac  prope  tine  culp&  gerentis  contnrba- 
rentur.  Tum  quia  ne  ipsis  quidem  in  juris  prazi  versatissimis,  multoque 
minus  aliis  simplicitate  desidiaque  laborantibus,  ac  juris  scientiam  baud  pro- 
fessis,  satis  compertum  est,  ac  vix  per  industriam  exquisitissimam  esse  potest, 
quae  in  unoquoque  loco  requisita  sint  actuum  solennia,  quid  indies  in  h4c  vel 
ilia  regione  novis  legibus  circa  solennium  observantiam  mutetur :  ut  proinde, 
qu£  ratio  de  militari  testamento  obtinuit  Quiritium  jure,  milites  nempe  solen- 
nibus  paganorum  non  fuisse  adstringendos,  dum  in  castris  et  expeditione  oc- 
cupati  erant,  quia  et  juris  imperiti  erant,  et  peritiores  consulere  in  castris  non 
poterant,  etiam  nunc  suadeat,  ilium,  qui  actum  gerit,  ad  alterius  loci,  quam 
in  quo  gerit,  solennia  non  esse  obligandum ;  quia  et  probabiliter  aliorum  lo- 
corum  solennia  ignorare  potest,  et  in  loco,  in  quo  actum  gerit,  peritiores  morum 
alienee  regionis  non  satis  consulere ;  dum  ita  fere  comparatum  est,  ut  prag- 
matici,  quibus  auctoribus  contractus  celebrantur,  aut  conduntur  testamenta, 
versati  quidem  plerumque  satis  sint  in  jure  patrio,  non  item  locorum  omnium 
et  universi  orbis  jure;  atque  insuper  non  raro  more  ad  inquisitionem  anxiam 
adhibendam  impatiens  est,  quod  geritur  negotium.  Quamvis  ergo  in  Frisii 
septem  testes  in  testamento  requiri  constet,  alibi  fere  tabellionis  testiumque 
duorum  praesentia  ac  fides  sufficiat,  aut  saltem  in  universum  longe  mipor  so- 
lennitas  desideretur  ;  tamen  aequitate  rei  motus  Frisise  Senatus  ratam  habuit 
de  bonis  Frisicis  dispositionem,  Sylvse  ducis  coram  parocbo  duobusque  testibns 
declaratam,  juxta  Sylvaeducensis  regionis  usum.  £t  ita  in  praxi  bsec  Belgis, 
Germanis,  Hispanis,  Gallis,  aliisque  placuisse,  auctores  cujusqne  gentis  tea- 
tantur. 


534  CONFLICT  OF  LAWS.  [CH.  Vm. 

domicil  makes  a  will  according  to  the  law  of  the  place  rei 
sitcB,  but  not  according  to  the  law  of  the  place  of  hit  domi- 
cile he  asks  the  question^  whether  such  a  will  is  good,  as  to 
]propert  J  situated  elsewhere ;  and  he  answers  in  the  negar 
tive.  He  next  puts  the  case  of  a  testator  who  makes  his 
will  according  to  the  law  of  his  place  of  domicile  as  for  ex- 
ample^  before  a  notary  and  two  witnesses ;  and  asks,  whedier 
the  will  has  effect  upon  property  situate  in  anoth^  country, 
where  more  and  other  solemnities  are  required ;  and  he  an- 
swers in  the  affirmative.  He  then  asks,  if  a  foreigner  makes 
his  will  according  to  the  law  of  the  place  where  he  is  merely 
lodging  or  commorant,  whether  the  will  is  valid  elsewhere, 
where  he  either  has  immovable  property,  or  he  has  his  do- 
micil; and  he  answers  m  the  affirmative.  The  only  excep- 
^n  he  makes  is,  where  the  testator,  in  order  to  evade  the 
law,  or  in  fraud  of  the  law  of  his  own  domicil,  goes  into 
another  country,  and  there  makes  his  will  ^ 

§  371  ^«  Hertius,  as  we  have  seen  ^,  lays  down  the  rule, 
tiiat  as  to  the  forms  and  solemnities  of  acts  and  contracts, 
they  are  to  be  governed  altogether  by  the  law  of  the  place 
where  the  acts  are  done  and  contracts  made,  and  not  by  the 
law  of  the  domicil  of  the  party  or  the  law  of  the  ^Uus  reL 
JSi  lex  actui  formam  dat,  inspidendum  est  locus  actus,  nan 
domicilii,  nan  rei  sitae  ;  id  est,  si  de  solennibus  quceratur,  si  de 
loco,  de  tempore,  de  modo  actus,  ejus  loci  hahenda  est  ratio, 
ubi  aUus  vel  negotium  celebratur  '•  He  adds :  Hegula  Jubc 
tqmd  omnes,  quantum  quidem  sciam,  est  indubitata;  and  th«i 
says :  Valet  etiamsi  bona  in  alio  territorio  sint  sita  *. 

§  372.  Burgundus  apparently  admits  that  generally  the 
law  of  the  place  of  the  contract  ought  in  all  cases  to  prevail 
00  far  as  respects  its  form,  its  ceremonies,  and  its  obligation. 


1  P.  Voet,  de  StaL  §  9,  c.  2,  n.  1—4,  pp,  261,  262,  (edit,  1715);    Id. 
pp.317— 319,  (edit.  1661). 

2  Ante,  §  260. 

3  Hertii,  Opera,  De  Collis,  Leg.  §  4,  n.  10,  p.  126,  (edit.  1737);  Id.  pp. 
179,  180  ;  Ante,  §  238. 

*  Ibid. 


( 
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The  passage  already  cited  ^  is  to  this  eflfect:  In  wriptura 
uutrumenH,  in  solemnitatiius,  et  ceremonm,  et  generaUter  m 
ammbui,  quoB  adfarmam  e^wque  peffeetianem  pertki^^speo^ 
tanda  est  conauetudo  regiams,  nU  fit  negotiatio.  Igitur,  ut 
pmieis  abiolvam,  quotiei  de  vinculo  obligatianii  vel  de  ^us  in^ 
terpretatume  vel  interpretatiane  qwBritur,  veluti  quos,  et  in 
quantum  obliget,  quid  sentential  stipulatianem  inessa,  quid 
abesse  credi  aporteat,  ^c,  ut  id  sequamur,  quod  in  regiane,  in 
qua  actum  est,frequentatur\  But  he  immediately  adds,  that 
if  we  would  know  whether  the  omtract  was  ralid  or  not^  in 
respect  to  the  subject-matter  thereof,  we  must  look  to  the 
law  of  the  eitus :  Cofterum,  ut  iciamus,  contractus  ex  parte 
wiateriw  uiilis  sit  vel  inutiUs,  ad  leges,  qiue  rebus,  de  quibus 
tract  atur,  impress^  sunt,  hoc  est,  ad  consuetudinem  situs,  re^ 
spidemus '.  He  also  expresses  surprise,  that  authors,  in  con^ 
sidering  contracts,  should  have  excluded  altogether  the 
nature  of  the  thing  contracted  for,  and  generally  to  have 
interpreted  contracts  according  to  the  law  of  the  place 
where  they  are  made ;  for  in  sales,  and  also  in  lettii^  to 
hire,  and  in  other  contracts,  it  becomes  us  to  look  to  the 
usuage  touching  the  subject-matter.  Quippe  non  solum  in 
emptione  obtinet,  ut  ad  consuetudinem  rei  spectare  deceat,  sed 
in  locatione  proeterea,  et  conductione,  ceterisque  contractibusK 
It  must  be  confessed,  that  on  this  subject  the  distinctions 
and  doctrines  of  Burgundus  are  open  to  much  question. 

§  372  a.  Dumoulin  says,  that  it  is  the  general  opinion  of 
jurists,  that  wherever  the  custom  or  law  of  a  place  pre- 
scribes the  solemnities  or  form  of  an  act,  it  binds  foreigners 
who  there  do  the  act ;  and  the  act  is  valid  and  efficacious 
even  in  respect  to  immovable  property  beyond  the  territory 
of  the  custom  or  law.    Et  est  omnium  doctorum  sententia, 

>  Ante,  $  300  a. 

'  Borgondns,  Tract.  4,  n.  7)  8,  p.  104. 

^  Burgundns,  Tract.  4,  n.  8,  9,  pp.  107,  108;  2  Bonllenois,  Obscnr.  40, 
pp.  450— -454.  See  J.  Voet,  ad  Pand.  lib.  1,  tit.  4,  Pa.  2,  $  12, 13|  p.  4ft  ; 
Post,  $  438. 

^  Burguodas,  Tract.  4,  n.  9;  Id.  n.  7;  Ante,  $  302;  Post,  $  433--438» 
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ubicunque  consuetudo,  vel  statutum  locale,  dUponet  de  solemn 
nitate,  vel  forma  actus,  Ugari  etiam  exteros,  ibi  actum  ilium 
gerentes,  et  gestum  esse  validum,  et  efficacem,  ubique  etiam 
super  bonis  solis  extra  territorium  consuetudinis  vel  statuti  ^ 
Gaill  adopts  an  equally  broad  conclusion  :  Contractus  etiim, 
celebratus  cum  solemnitate  reqtdsita  in  loco  contractus,  ea>- 
tendit  se  ad  omnia  bona,  licet  in  loco  bonorum  major  solenuur 
bus  requireretur  *. 

§  372  b.  Rodenburg^  as  we  shall  presently  see^  goes  the 
full  length  of  this  doctrine,  and  applies  it  even  to  the  cases 
of  wills  and  testaments,  which,  he  says,  if  made  according 
to  the  law  of  the  place  where  they  are  executed,  are  valid 
even  upon  property  situated  elsewhere  \  There  are  many 
other  jurists  who  maintain  the  same  opinion,  both  as  to  con- 
tracts and  other  instruments,  and  to  wills  and  testaments  ^ 


1  Dumonlin,  Consil.  53  torn.  2,  §  9,  p.  965;  Post,  441. 

3  Gail],  Pract.  Observ.  123,  n.  2,  p.  548. 

s  Rodenburg,  De  Div.  Stat.  tit.  2,  c.  3,  n.  1 ;  2  BouUenois,  App.  p.  19; 
Post,  i  475. 

^  Many  of  tbem  are  eDumerated  in  1  Bonllenois,  Observ.  23,  pp.  491 — 
516;  Ante,  $  301. — M.  Fceliz  also  has  given  us  a  long  list  of  jurists  who 
hold  the  doctrine.  Indeed,  he  thinks  the  doctrine  firmly  and  generally  es- 
tablished. His  language  is :  Un  principe  aujourd*hui  gen^ralement  adopts 
par  r  usage  des  nations,  c'est  que  *  la  forme  des  actes  est  r€gl6e  par  les  lois 
du  lien  dans  lequel  ils  sont  fails  ou  pass^.'  C'est-a-dire  que,  pour  la  va- 
lidity de  tout  acte,  il  suffit  d'observer  les  formalites  prescrites  par  la  loi  da 
lieu  oik  cet  acte  a  6t6  dress6  on  r6dig€ :  Tacte  ainsi  passe  ezerce  ses  effets  snr 
les  biens  meubles  et  immeubles  situes  dans  un  autre  territoire,  dont  les  lois 
^tablissent  des  formalites  difi(6rentes  et  plus  6tendues  (locus  regit  actum). 
£n  d*autres  termes,  les  lois,  qui  relent  la  forme  des  actes,  etendent  leor  au* 
torit6  tant  sur  les  nationaux  que  sur  les  Strangers,  qui  contractent  on  disposent 
dans  le  pays,  et  elles  participent  ainsi  de  la  nature  des  lois  reelles.  Le  droit 
remain  ne  contient  aucune  disposition  qui  consacrat  le  principe  :  locus  regit 
actum.  Dans  lesquelles  on  a  pretendu  trouver  cette  regie,  ne  parlent  point 
de  la  forme,  mais  de  la  matiere  des  contrats.  Des  le  temps  des  glossateurs, 
la  question  s'est  presentee  par  rapport  aux  testaments.  Bartole  a  adopte 
Taffirmative :  Albert  de  Rosate  s'est  prononce  pour  la  negative,  sur  le  motif 
que  la  loi  n'oblige  que  les  sujets,  et  que  ceux-ci  seuls  ont  le  droit  d*employer 
une  forme  prescrite.  Plus  tard,  Cujas  a  soutenu,  qu*il  faut  suivre  la  loi  du 
domicile  du  testateur:   Fachince  exigeait  raccomplissement  des  formalites 
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§  372  c.  BotiUenois  seems  to  have  laboured  under  no 
small  embarrassment  as  to  the  question  whether  a  contract 


prfscrites  dans  le  lien  de  la  situation  des  biens :  Bnigandas,  tout  en  admet- 
tantla  r^le  relativement  aox  contrats^  la  rejette  qoant  anz  testaments;  0 
regarde  comme  affectant  la  chose  et  comme  lois  rdelles  les  solennit^s  prescritea 
pour  les  testaments,  en  invoqoant  I'^dit  de  1611  (poor  les  Pays-Bas),  art  12. 
Choppin,  au  contraire,  soutient  que  le  testament  £eut  en  pays  Stranger,  d*aprds 
lea  fonnes  prescrites  dans  le  lien  de  la  confection,  doit  sortir  ses  i^ets,  mSme 
h  regard  des  immeubles  sita^s  dans  un  antre  lien^  et  il  rapporte  an  arret  da 
parlement  de  Paris,  rendu  en  ce  sens.  Damonlin,  Mynsinger  et  Ghul  pro- 
fessent  la  mime  doctrine.  Ces  deux  derniers  aatenrs  attestent  la  jnrispra- 
dence  constante  de  la  cbambre  imperiale  (Reichskammergericbt)  en  ce  sens. 
Mevios,  en  admettant  aussi  la  rdgle  g^n^rale,  fait  remarqaer  qae  la  coutame 
de  Lubeck  ne  la  reconnalt  qae  sons  les  trois  conditions  suivantes ;  1*  mala^ 
die  qoi  met  le  testatear  en  danger  de  mort;  2*  d^cis  r6el  en  pays  Stranger; 
8*  absence  de  toate  intention  de  pr^ndider  a  aux  h^ritiere  natarels.  Roden- 
burg  et  Yoet,  en  adoptant  la  r^le  par  rapport  aux  contrats  comme  aux  tes- 
taments, la  motivent  sur  les  raisons  saivantes :  1*  ndcessit^  d'^viter  aax  in« 
dividns  poss^dant  des  biens  dans  difTerents  pays,  Fembarras  et  la  difficalt6  de 
r^diger  autant  de  testaments  on  de  contrats  qu*il  y  a  d'immeublee  sito6s  soaa 
I'empire  de  lois  diffSrentes,  ou  de  remplir  dans  an  mime  testament  oa  con- 
trat  toutes  les  solennitis  prescrites  dans  les  divers  lieax  de  la  situation  des 
biens ;  2®  impossibility  dans  laquelle  I'individu  surpris  k  T^tranger  par  une 
maladie  mortelle  pent  se  trouver  de  remplir  les  solennit^s  prescrites  dans  le 
pays  de  son  domicile  ou  de  la  situation  de  ses  biens;  S'n^cessit^  d'empdcber 
que  les  actes  faits  de  bonne  foi  soient  annull^s  trop  facilement  sans  la  faute 
de  la  partie ;  4^  impossibility  pour  la  majecnre  partie  des  bommes  de  con- 
naltre  les  formes  prescrites  dans  cbaque  locality ;  5*  enfin,  Yoet  ajoute,  qu'il 
fftut  appliquer  ici  les  motifs,  qui,  cbez  les  Remains,  ont  fait  introduire  la 
forme  simple  du  testament  militaire.  £n  terminant,  cet  auteur  cite  presque 
tous  ses  devanciers  indiques  ci-dessus,  en  declarant  que  I'opinion  profess^ 
par  lui  a  6t6  reconnue  par  la  jurisprudence  dans  les  Pays-Bas,  en  AUemagne, 
en  Espagne,  et  en  France.  Tel  est  aussi  le  sentiment  de  Zoesius,  Chrotius, 
Cbristin,  Paul  Yoet,  Yinnios,  Jean  de  Sande,  Yander  Kessel,  Yasques, 
Perez,  Cochin,  BouUenois,  Menochios,  Carpzov,  Huber,  Hert,  Hommel, 
Gluck,  Thibaut,  Danz,  Weber,  Mansord,  Mublenbrucb,  Mittermaier,  Titt- 
man.  Merlin,  Meier,  Pardessus,  Story,  Rocco,  Hartogb,  et  Burge.'*  Foelix, 
Conflit  des  Lois  Revue  Strang,  et  Fran^.  1840,  torn.  7,  $  40—42,  pp.  346 
— 350.  Mr.  Fcelix  bas,  however,  subsequently  qualified  the  general  doc- 
trine here  stated  by  the  following  exceptions:  *'  L'acte  fait  d'apr^s  les  formes 
prescrites  par  la  loi  du  lieu  de  sa  redaction  est  valable,  non-seulement  par 
rapport  aux  biens  meubles  apportenant  |k  I'individu  et  qui  se  trouvent  au  Hea 
de  son  domicile,  mais  encore  par  rapport  aux  immeubles,  en  quelque  endrolt 
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wu  obligatory  or  not,  merely  by  pursuing  forms  or  solenoh 
nities  prescribed  by  the  law  of  the  place  where  it  is  made. 


qo'ils  fassent  nta^  Cette  demise  proposition,  selon  la  nature  des  chotes, 
admet  une  excepdoni  dana  le  cas  oil  la  loi  da  lien  de  la  ntoadon  preicrity  k 
regard  des  actes  transladis  de  la  propriete  des  immenblesy  on  qni  j  ailectent 
des  cliarges  reellei^  des  formes  particoli^res,  qui  ne  penvent  etre  remplies  aQ- 
laurs  qae  dans  ce  meme  lien;  telles  sent  la  redaction  des  actes  par  nn  noture  da 
mime  territoire,  la  transcription  on  Tinscription  aox  regutres  tenns  dans  ce 
territoirei  des  actes  d'alienation,  dliypoth^qaey  etc.  L'acte  fait  dans  nnpajrs 
teanger  snivant  les  formes  qui  j  sont  prescrites,  ne  perd  pas  sa  force,  quant 
k  sa  forme,  par  le  retonr  de  Tindivida  an  lien  de  son  domicile :  ancnne  raison 
de  droit  ne  milite  en  favenr  de  Topinlon  contraire.  La  r^e,  locos  r^t  a&- 
tms,  ne  doit  pas  £tre  ^tendne  an  dela  des  limites,  que  nons  loi  avons  trac^ 
an  n*  40 ;  elle  ne  s'appliqoe  qn'k  la  forme  ext^rienre'  et  non  pas  i  la  mata^ 
on  anbstance  des  actes,  ainsi  qoe  nons  Texpliqaerons  encore  an  $  sniYanl. 
Aind,  dans  nn  testament,  la  capacity  de  la  personne  et  la  dispombifitS  das 
Uens  ne  se  riglent  point  par  la  loi  du  lien  de  la  redaction.  Dans  les  dispo* 
sitions  entre-yifs,  soit  h,  titre  on6  renr,  soit  i  titre  gratoit,  la  loi  dn  lien  de  la 
rMaction  pent  avoir  infla^  soit  snr  I'ensemble  de  Facte,  soit  snr  les  termea 
tmploy^s  par  lea  parties ;  et,  sons  ce  doable  titre,  cette  loi  pent  £tre  consol- 
l6e  par  les  jnges  comme  moyen  d'lnterpretation ;  mala  elle  ne  forme  pas  la  In 
dfidsive,  i  moins  qoe  les  parties  ne  s'y  soient  soumises  expressement."  He 
afterwards  adds:  "  La  ri^le  d*apr6i  laqnelle  la  loi  dn  lien  de  la  rSdactiim 
i£git  la  forme  de  Facte,  admet  diier&ites  exceptions,  dont  Toici  les  princi* 
pales :  l^Lorsqne  les  oontractants  on  Findividn  dont  &nane  nne  disposition  9/9 
sont  rendns  en  pays  Stranger  dans  Fintention  d'iluder  nne  probibition  portie 
par  la  loi  de  lenr  domicile ;  car  la  frande  fait  exception  k  tontea  les  r%les;  2* 
Lorsqne  la  loi  de  la  patrie  defend  express&nent  de  contracter  on  de  disposer, 
bora  dn  territoire  et  avec  des  formes  antres  qoe  celles  prescrites  par  cette 
m&ne  loi ;  car  alors  Fidee  d*nn  consentement  tadte  de  cette  nation  se  tronve 
ibrmellement  exdne.  Cette  exception  est  la  m£me  qne  celle  indiqn^e  par  M. 
Eicbbom,  sons  le  n*  2 ;  8*  En  cas  d'opposition  expresse  dn  statnt  r£ei  Yoy, 
supra,  n*  43;  Lorsqne  la  loi  dn  lien  de  la  redaction  attache  h,  la  forme  qn*elle 
present  nn  effet,  qni  se  tronve  en  opposition  avec  le  droit  pnblic  dn  pays  «& 
Facte  est  destin6  k  recevoir  son  execution ;  5*  Par  report  aux  ambassadenrs 
on  ministres  publics  et  k  lenr  suite.  Ces  personnes  ne  sont  pas  soumises  aux 
lois  de  la  nation  prds  de  laquelle  elles  exercent  leur  mission  diplomatique. " 
And  be  finally  sums  up  tbus :  "  Une  autre  question  est  celle  de  savoir,  si  le 
contractaut  ou  disposant,  qui  se  trouve  en  pays  etranger,  peuc  se  borner  a 
employer  les  formes  prescrites  par  la  loi  du  lieu  de  la  situation  de  ses  im- 
meubles,  au  lieu  de  suivre  celle  du  lieu  de  la  redaction  ?  Nous  tenons  pour 
Fai&rmative,  par  une  raison  analogue  k  celle  donnee  sur  la  question  prec6dente. 
Le  statut  r6el  regit  les  immeubles ;  c*est  un  principe  resultant  de  la  nature 
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Hejrats  the  case  of  two  persooB  contracting,  vho  are  domi* 
died  in  one  place  and  contract  in  another,  and  the  thing 


Am  dioMt;  U  permUrioB  ifusn  ita  (brmea  (tabliaa  par  la  loi  da  lien  da  k 
i^dactioB  da  I'ccte  n'est  qn'nne  ezception  mtrodaHe  en  fitveiir  dn  ptopri^tnrei 
•t  &  laqnelle  11  Ini  nt  loiaible  de  renoncer.  Tel  eat  anad  le  antiinnit  da  Ra- 
dminiTgi  do  Jaan  Toat,  et  de  Vander  Kesael ;  Cocceii  aoatient  mfime  que  la 
fbnna  dea  actea  entre  t}&  on  teatsmentairea  eat  r%ie  exdiuiraneiit  par  la  lol 
daUdtaadon  deabiens.  FachinSe  et  BnrgnDdaa  (V.  anpri,  n*  41)  parta- 
ge^ent  rat  avis,  mafa  pu  npport  anx  teatunenta  senlement.  En  Belgiqne, 
l%dit  peip4tnel  de  1611,  art.  13,  ordonnait,  qn'en  caa  de  divenitS  decontame 
aa  Hea  de  la  residence  dn  teatatenr  et  an  lien  de  la  aitnation  de  aei  biena,  on 
■nimit,  par  rapport  k  U  forme  et  il  la  aolennlt^,  U  contnme  de  la  altaatlon. 
Paul  Voet,  Hnber,  Hert,  Hommel  et  I'aatear  de  I'ancian  r^ertoire  de  jorla- 
pmdence,  ae  prononcent  ponr  la  nnllil^j  ce  dernier  invoqne  rautoritfi  de  Panl 
de  Cwtrea,  an  pwaage  rapport^  an  n"  pr^c^lent,  et  la  principe  qne  la  loi  lie 
toua  let  individas,  qni  vivent  dana  aon  reason,  ne  fAt-ra  que  momentan^ment. 
Nona  tenroyont  i  ce  atyet  anx  obaerrationa  pr^sent^a  anr  It  qneetion  pr£c£- 
dente.  Meviiu  diatingne  entie  le  dtoyen  bieant  partie  de  la  nation  dana  le 
territolre  de  Itqnelle  les  biena  sent  titnia,  et  entre  I'itranger;  il  n'accorde 
qn'aia  primier  la  facnlt£  de  teater  on  de  contracter  partont  d'aprds  lea  formeB 
pTeaeiitea  an  lien  de  la  situation.  L'antenr  ne  donne  paa  de  motif  de  cette 
diatinction,  et  nous  ne  ponvona  la  tronTer  food^."  Fffilix,  Confllt  dea  htm, 
BeTneEtrang.etFranf.  torn.  7, 1840,  pp.353 — 360.  See  also  tlie  opinions 
of  foreign  jnrista  on  tbe  aDbjeet,2  Burge,  Comm.  on  Col.  and  For.  Law,  Pt. 
2,  cb,  9,  pp.  840—871.  In  leapect  to  some  of  these  he  has  certainly  been 
led  into  an  error;  and  acme  apeak  ao  indeterminatelr,  that  it  ia  difBcult  to 
gather  what  their  opinion  is.  Itia  certain  that  M.  Ftelix  has  misonderstood 
the  opinion  of  Mr.  Storey  in  hia  Confiict  of  Lawa,  (see  §  364),  and  also  the 
opinion  of  Mr.  Bnrge.  See  1  Bnrge,  Comm.  on  Col.  and  For.  Law,  Pt,  I, 
cfa.  I,  pp.  21— S4.  Hii  language  ia:  "  In  examining  all  contracta,  inatru- 
ments,  or  dispositions,  whether  they  are  made  inter  vivos  or  are  teatamentary, 
onr  attenUon  may  be  directed  to  fooi  subjecla:  the  flrat  ia,  tbe  capsclcy  of 
bim  who  makes  it ;  tbe  aecond  ia,  tbe  property,  wbicb  is  the  subject  or  occa* 
aion  of  tbe  contract  or  inatniment ;  tbe  third  regards  the  formalitiea  or  caie- 
moolea  with  which  it  is  made;  and  the  fonrtb  is,  the  judicial  process  hj  which 
the  tights  which  it  confers  are  to  be  enforced.  Tbe  capacity  of  the  party  to 
make  tbe  instrument  is  ascertained  by  conanlting  the  law  of  the  place  of  big 
domicil ;  because  it  is  that  law  and  that  law  alone  which  affecta  the  peraon, 
and  which  gives  or  denies  bim  the  capacity  or  power  to  make  tbe  inatmment. 
With  respect  to  the  property,  tbe  subject  of  the  contract,  disposition,  instrument, 
or  testameat,  recourse  is  had  to  the  real  law,  being  that  which  prevails  in  tbe 
place  in  which  tbe  property,  if  immovable,  is  actually  aitoated;  or  in  which, 
if  it  be  movable  or  personal,  it  is  presumed  to  be  situated  ;  that  is,  in  di« 
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respecting  which  the  contract  is  made  being  situate  In 
another,  and  asks,  what  ought  to  be  the  form  and  solem- 


place  of  the  possessor's  domicil.  When,  however,  it  is  necessary  to  ascer- 
tain whether  the  contract  be  valid,  what  is  its  true  construction  and  effect, 
and  whether  the  instrument,  in  which  it  is  expressed,  or  whether  a  testament 
be  duly  and  formally  made,  recourse  is  had  to  the  law  of  the  place  in  which 
the  contract  is  entered  into,  or  the  instrument  or  testament  was  made ;  be* 
cause,  if  it  be  made  according  to  the  forms  prescribed  by  that  law,  it  is  valid 
everywhere.  '  Aut  statutum  loquitur  de  his,  que  concemunt  nudam  ordi- 
nationem  vel  solemnitatem  actus,  et  semper  inspicitnr  statutum,  vel  consoe- 
tndo  loci,  ubi  actus  celebratur,  sive  in  contractibus,  sive  in  judiciis,  sive  in 
tesiamentis,  sive  in  instrumentis  aut  aliis  conficiendis,  ita  quod  testamentum, 
factum  coram  duobus  testibus  in  locis,  ubi  non  requiritur  major  solemnitat, 
valet  ubique.'  A  distinction,  however,  must  be  observed  between  such  so- 
lemnities as  are  purely  formal,  and  'those  which  are  of  the  substance  and 
essence  of  the  disposition  or  instrument.  There  are  some  solemnities  which 
intrinsically  affect  the  disposition  itself,  so  as  to  render  their  observance  essen- 
tial to  its  validity,  whilst  there  are  others  which  only  extrinsically  regard  them. 
An  example  of  the  former  description  of  solemnities  is  given  by  Stockmana, 
in  the  case  of  a  law  which  prohibits  the  husband  and  wife  from  instituting  the 
one  the  heir  of  the  other,  unless  by  a  will  executed  before  two  notaries.  If 
the  party  made  a  will  in  the  common  form,  in  a  place  where  no  such  law  pre- 
vailed, it  would  be  invalid,  in  respect  of  property  situated  in  the  place  where 
it  did  prevail.  Similar  examples  are  afforded  by  the  English  Statute  of 
Frauds,  which  denies  the  capacity  to  devise  real  property,  otherwise  than  by 
a  will  attested  by  three  or  more  credible  witnesses;  and  by  the  law  of  Jamaica, 
which  enables  a  married  woman  to  convey  her  real  estate,  and  a  tenant  in 
tail  to  bar  the  remainder,  and  acquire  the  fee  by  a  simple  conveyance ;  but  it 
requires,  at  the  same  time,  that  the  married  woman  should  be  examined  apart 
from  her  husband,  and  that  the  conveyance  should  be  acknowledged  and  re« 
corded.  The  following  example  of  that  species  of  solemnity,  which  is  extrin- 
sic to  the  disposition,  is  given  by  Stockmans,  in  the  case  which  has  been 
cited:  '  Si  quis  incola  ditionis  regiae  testetur  in  urbe  Leodiensi,  ubi  testatoris 
subscriptio  in  testamentis  necessaria  non  est,  sed  sui&cit  communis  ritus,  qui 
in  aliis  publicis  instrumentis  requiritur.'  There  may  be  said  to  be  three 
species  of  solemnities :  first,  those  which  are  requisite  to  enable  the  person, 
as  for  instance,  the  authority  from  the  husband  to  the  wife,  essential,  by  the 
law  of  some  countries,  to  the  validity  of  her  act.  These  are  derived  from, 
and  must  be  examined  with  reference  to  the  law  of  the  domicil,  or  the  lex 
loci  rei  sitae.  Secondly,  those  which  form  a  part  of,  and  are  essential  to  the 
act,  such  as  the  delivery  of  the  subject-matter  of  a  gift.  The  third  species 
of  solemnities  consists  of  those  which  are  designed  to  establish  the  truth  or 
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nities  necessary  to  make  it  valid,  if  in  each  place  they  are 
different  ?  If  it  is  clear  that  the  forms  appertain  to  the  so- 
lemnities of  the  act,  he  thinks  that  there  is  no  difficulty  in 
affirming,  that  the  law  of  the  place  of  the  contract  ought  to 
govern.  If  the  forms  relate  to  the  capacity  of  the  person, 
then  the  law  of  the  place  of  his  domicil  ought  to  govern. 
But  if,  on  the  contrary,  they  appertain  either  to  the  sub- 
stantials  of  the  contract,  or  its  nature,  or  its  accidents,  or 
its  fulfilment,  (sive  ad  substantialia  contractus,  sive  ad  natu- 
ralia,  sive  ad  accidentalia,  aut  complementaria) ,  there  is 
great  difficulty,  and  if  any  general  rule  is  established,  either 
to  follow  the  law  of  the  place  of  the  contract,  or  that  of  the 
situs  of  the  thing,  or  that  of  the  domicil  of  the  contracting 
parties^  a  false  principle  will  be  introduced  ;  for  sometimes 
the  formalities  belong  to  the  quality  of  the  person,  some* 
times  to  the  contract,  and  sometimes  to  other  things.  He 
therefore  arrives  at  the  conclusion,  that  no  universal  rule 
can  be  laid  down  applicable  to  all  classes  of  cases  \  In 
another  place  Boullenois  remarks,  that  the  French  authors 
(nos  auteurs)  are  generally  of  opinion,  that  the  law  of  the 
place  of  the  contract  is  to  govern;  locus  contractils  regit 
actum^.  And  he  then  proceeds  to  lay  down  certain  rules 
on  the  subject,  which  have  been  already  cited,  as  the  guid- 
ing principles'.  And  among  them  is  the  very  important 
rule  applicable  to  the  subject  before  us,  that  where  the  law 
requires  certain  formalities  which  are  attached  to  the  things 
themselves,  the  law  of  the  sitv^  or  situation  is  to  govern  *. 
§  372  d.  Mr.  Burge,  after  suggesting  that  there  are  three 


authenticity  of  the  instrument,  such  as  the  proof  by  two  or  more  notaries,  or 
one  notary  and  two  witnesses,  or  the  number,  age,  and  quality  of  witneises 
required  for  the  validity  of  a  will/' 

1  1  Boullenois,  Obsery.  23,  pp.  464  —  466;  2  Boullenois,  Obsenr.  46, 
p.  445. 

2  2  Boullenois,  Observ.  46,  p.  456. 

3  Ante,  §  240. 

^  2  Boullenois,  Observ.  46,  p.  467  ;  Ante,  §  240. 
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species  of  solemnities^  which  he  enumerates^  adds  :  ^'  A  fiir- 
ther  distinction  may  be  made  between  those  solenmities 
which  relate  to  contracts  and  instruments  for  the  transfisr  of 
real  property^  and  those  by  which  it  is  actually  tranc^rred.. 
With  respect  to  the  firsts  those  are  to  be  followed  which 
prevail  in  the  place  where  those  contracts  aremade^  or  those 
instruments  executed  ;  but  with  regard  to  the  actual  trans- 
fer  of  such  property,  those  are  to  be  observed  which  are  pre- 
scribed by  the  law  of  the  place  where  it  is  situated.  Thus, 
a  contract  to  sell  or  mortgage  real  property  will  be  valid,  if 
the  solemnities  are  observed,  which  are  required  by  the  law 
of  the  place  where  the  conitact  is  made,  and  will  be  the 
foundation  of  a  personal  action  against  the  party  to  that 
contract,  to  compel  the  transport  or  mortgage  of  such  pro- 
perty, but  no  transport  or  mortgage  will  be  complete,  nor 
will  the  dominium  in  the  property  have  been  transferred  or 
acquired,  unless  those  solemnities  are  observed  which  are 
required  by  the  law  of  the  place  where  it  is  (ntuated^" 
Again  he  adds,  in  another  place  :  '^  In  considering  the  law 
by  which  the  transfer  of  immovable  property  is  governed,  a 
distinction  should  be  made  between  the  contract  to  transfer, 
and  the  actual  transfer  of  the  dominium.  There  may  be 
cases  in  which  the  law  of  the  domicil,  or  that  of  the  place 
of  the  contract,  will  prevail,  notwithstanding  it  may  be  op* 
posed  to  that  of  the  situs,  whilst,  in  other  cases,  the  law  of 
the  situs  will  {»'event  the  contract  taking  efifect.  Thus,  in- 
stances  are  cited  by  jurists  where  the  law  of  the  domicil  in- 
capacitates the  party  from  contracting ;  but  the  law  of  the 
situs  authorizes  the  alienation  of  his  immovables.  Thus,  by 
the  law  of  Ghent,  persons  were  minors  until  they  had 
attained  the  age  of  twenty-five  years ;  but  in  Hainault,  a 
person  of  the  age  of  twenty  might  alienate  his  fief  situated 
in  that  country.  An  inhabitant  of  Ghent  contracts  to  sell 
a  fief  in  Hainault,  of  which  he  was  the  owner.     The  con- 


^  1  Burge^  Comra.  on  Col.  and  For.  Law,  pt.  1,  ch.  1,  p.  24 ;  2  Burge, 
Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  9,  pp.  844,  845. 
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traet,  in  the  opinion  of  Burgundus,  would  create  no 
tion  on  him  to  complete  this  alienation.    Ut  puta,  civis  Gait' 
demis  cetate  minor,  iamen  vigesimum  egressus  annum,  Han-' 
nomcafeuda  tine  auctoritate  tutoris  vendidit ;  procul  dubio  in 
ejiismodi  actu  nihil  agi  existimcmdum  est,  et  inutilem  omtdnb 
contrahi  obUgationem ;  quia  Gandavi,  qui  aUter  emancipati 
non  sunt,  ante  vigesimum  quintum  annum  rebus  suis  irUerve^ 
mre  proMbentur.  But  if  the  alienation  were  actually  made, 
the  same  jurist  considers  that  it  would  be  valid :  Si  tamen 
ejusmodi  feudi  mancipationem  fecerit  venditor,  tutum  esse 
emptor  em,  et  quod  actum  erit  valere  quotidiand  acdpimus  ex-- 
perientid,  quando  hose  sit  cetas  M  competens,  quce  in  Hanoni^ 
corumfeudorum  aUenatione  requiritur.   Nee  enim  consuetudo 
Gandensis  potest  tollere  libertatem  mancipationis,  quia  res 
aUenas  legibus  suis  alligare  non  potest ;  hoc  enim  jus  dicere 
extra  territorium.    A  decision  is  reported  by  Stockman,  in 
which  the  same  doctrine  was  held.     T.  being  of  the  age  of 
twenty,  and  married,  was  according  to  the  law  of  his  do- 
micil  so  far  emancipated,  as  to  be  capable  of  administering, 
but  hot  of  alienating  his  estate.     He  alienated  a  property 
situated  in  Louvain,  where  the  efiPect  of  his  marriage  gave 
him  the  full  capacity  of  majority.     An  action  was  brought 
by  his  heir  to  recover  back  the  purchase  money,  on  the 
ground,  that  T.  was  incompetent  by  the  law  of  his  do- 
micil  to  alienate  his  property,  and  that  this  law  extended 
to,  and  prevented  the  disposition  by  him  of  his  property  in 
Louvain.     But  the  purchaser  insisted,  and  the  Court  held, 
that  the  validity  of  the  alienation  must  be  decided  according 
to  the  law  of  Louvain,  and  dismissed  the  action.    It  follows 
from  this  doctrine,  that  if  the  person,  competent  by  the  law 
of  his  domicil,  should  contract  to  make  an  alienation  of  pro- 
perty situated  in  a  country  where  he  was  incompetent  to 
make  it,  his  contract  could  not  be  enforced,  although  he 
might  be  answerable  in  damages  to  the  person  with  whom 
he  had  contracted.     On  the  other  hand,  if  he  were  incom- 
petent by  the  law  of  his  domicil  to  contract,  but  competent 
to  alienate  by  the  lex  loci  rei  sitce,  and  an  alienation  war 
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#fituaUy  made  by  him,  it  would  not  be  rescinded  oq'^Ik 
ground  that  he  was  incompetent  by  the  law  of  his  domidl 
to  contract.  In  the  cases  put  by  Burgundus,  and  reported 
.  by  Stodnnan,  it  will  be  perceived  that  the  ^alienation  was 
complete.  It  does  not  follow,  that  if  the  vendor  had  re- 
fused to  perform  his  contract,  the  forum  of  the  rei  riUs  would 
have  enforced  it.  The  doctrine  of  Rodenboig  is,  that  the 
contract  is  a  nullity,  and  that  effect  caqoft  be  given  toit4n 
any  Court  to  compel  its  performance  hf  the  delivery  of  the 
property.  Wesel,  who  concurs  with  Rodenburg,  treats  the 
delivery  or  mancipatio  as  the  simplex  implementum  of  the 
contract ;  and,  as  it  is  required  for  the  validity  of  a  sale 
that  there  should  have  been  a  preceding  contract,  he  urges : 
Ctftm  ergo  totus  venditioms  contractus  ob  defectum  mtatie  nt 
irriius,  nee  sit  quod  nutncipatione  solenni  impleri  possit,  utique 
nuda  simplexque  fundi  mancipatio  ommnb  nihil  operatur,  ees^ 
sante  causd  ad  mandpandum  idoned^.*" 

§  372  e.  And  again,  he  says :  '^  So,  if  those  solemnities, 
which  the  lex  loci  contract^  requires,  have  been  observed, 
and  the  contract  according  to  that  law  is  valid  and  obliga- 
tory, it  will  be  valid  everywhere  else.  But  the  latter  pro- 
position is  subject  to  the  qualification,  that  it  does  not  afiect 
immovable  property,  subject  to  a  law  in  the  country  of  its 
situs,  which  annuls  a  contract,  because  it  has  not  been 
entered  into  with  the  solemnities  which  it  requires.  If  the 
disposition  of  the  law  does  not  annul  the  contract  on  account 
of  its  non-observance  of  the  solemnities  which  are  prescribed, 
but  gives  to  it  a  degree  of  authenticity  or  credit,  which  it 
will  want  if  they  are  not  observed,  or  if,  in  other  words,  its 
effect  is  either  to  dispense  with  a  more  formal  proof  of  the 
instrument,  if  it  bears  on  it  evidence  of  their  observance,  or 
if  in  consequence  of  the  non-observance  it  attaches  a  pre- 
sumption against  the  execution  of  the  instrument,  and  there- 
fore requires  from  the  parties  a  greater  burden  of  proof, 

- 

1  2  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  20,  pp.  844 — 846  ;  Id. 
pp.  867 — 870. 
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rach  solemnities  are  to  be  classed  amongst  the  proofs  in  the 
cause^  which  are  governed  neither  by  the  lex  loci  contract4s, 
nor  by  that  of  the  situs, h\xi  by  that  of  \}\e  forum.  This  ques- 
tion, in  the  opinion  of  Paul  Voet,  regards  non  tarn  de  solem- 
nibus,  qudm  probandi  efficacid ;  quce  licet  in  uno  loco  sujffi- 
dens,  non  tamen  ubique  locorum  ;  quod  judex  nnius  territorii 
nequeat  vires  tribuere  instrumento,  ut  alibi  quid  operetur^.** 
There  are  other  jurists,  who  maintain  the  same  distinction*. 


\r 


1  2  Barge,  Comm.  on  Col.  and  For.  Lkw,  pt.  2,  ch.  9,  pp.  867,  868. 
See  also  3  Burge,  Comm.  pt.  2,  ch.  20,  pp.  751,  752. 

a  P.  Voet,  Ad  Statut.  ^.4,  c.  2,  n.  15,  16,  p.  142,  (edit.1661);  Ersk. 
Inst.  b.  3,  tit.  2,  §  40. — Mr.  Burge  adds  on  this  point:  *'  When  the  question 
regards  the  property,  which  the  law  allows  to  be  alienated,  or  the  persons  to 
whom,  or  the  purposes  for  which  its  alienation  may  be  made,  it  can  be  deter- 
mined only  by  the  law  of  the  situs.  The  statutes  of  mortmain,  the  law  of 
death-bed,  the  restriction  of  gifts  inter  conjuges,  are  strictly  real  laws,  to 
which  the  parties  to  the  contract  must  conform,  although  no  such  laws  exist 
in  the  place  of  their  domicil,  or  in  that  of  the  contract.  In  these  instances 
the  law  of  the  situs  is  prohibitory,  and  impresses  on  the  property  a  quality 
excluding  it  from  the  alienation.  A  contract,  therefore,  to  make  such  an 
alienation  as  would,  in  any  of  these  respects,  contravene  the  law  of  the  situs, 
would  be  wholly  ineffectual.  But  when  the  contract  does  not  expressly  noi 
by  necessary  implication  contravene  it,  but  on  the  contrary  may  be  carried 
into  effect  consistently  with,  or  by  means  of  its  provisions,  although  the  con- 
tract itself  may  not  give  a  title,  yet  it  will  be  the  foundation  of  an  action  by 
the  one  to  compel  the  other  to  complete  it  in  that  manner,  which  the  law  of 
the  situs  requires  in  order  to  give  him  that  title.  The  observation  of  Du 
Moulin,  in  commenting  on  an  article  of  the  coutume  of  Auvergne,  illustrates 
this  distinction.  By  that  article  all  contracts  or  conventions  respecting  the 
succession  had  the  effect  of  vesting  the  seisin  in  the  person  in  whose  favour 
they  were  made.  This  great  jurist,  whilst  he  thus  limits  its  operation, 
de  prsediis  sitis  sub  hac  consuetudine,  et  non  extra  ejus  territorium,  at  the 
same  time  adds.  Valet  quidem  pactio  ubique,  sed  translatio  possessionis,  quae 
sit  in  vim  consuetudinis,  non  valet  ni3i  intra  ejus  territorium.  The  deed  by 
which  parties  in  England  convey  an  estate  in  British  Guiana,  has  no  effect 
as  a  transport  of  it,  but  it  operates  as  a  contract  of  transport,  and  enables 
the  purchaser  to  compel  the  vendor  to  complete  the  transport  in  the  manner 
prescribed  by  the  law  of  that  settlement.  Erskine  has  thus  stated  the  doc- 
trine of  the  law  of  Scotland  on  this  subject.  All  personal  obligations  or 
contracts  entered  into  according  to  the  law  of  the  place  where  they  are  signed, 
or  secundum  legem  domicilii,  vel  loci  contractus,  are  deemed  as  effectual, 
when  they  come  to  receive  execution  in  Scotland,  as  if  they  had  been  per- 
fected in  the  Scottish  form.     And  this  holds  even  in  such  obligations  as  bind 
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§  372/.  Thitt  there  may  be  some  ^ound  for  such  a  dkh 
tinction  as  is  above  stated^  may  well  be  admitted.  But 
tiptt  the  rule  generally  prevails  in  all  nations,  may  we)l  be 
doubted.  Thua,  it  seems  vc^ry  clear  that  a  contract  madQ 
in  a  foreign  country,  for  the  sale  of  lands  situate  in  Eng* 
landj,  Scotland,  or  America,  would  not  be  held  a  binding 
contract  in  dither  of  those  countries,  to  be  enforced  in  their 
courts  in  personam,  ox  in  rem,  unless  the  contract  was  in 
conformity  to  the  fornas  prescribed  by  those  countries  ^  At 
the  same  time,  it  is  quite  possible  that  the  same  contract 
might  be  enforced  in  the  country  where  it  was  made,  if  it 
should  conform  to  the  law  of  that  country  touching  real 
property  *.  But  after  all,  looking  to  the  great  diversity  of 
views  of  foreign  jurists,  there  is  much  reason  to  be  satisfied 
with  the  general  rule  of  the  common  law  on  this  whole  sub« 
ject;  that  is  to  say,  that  in  respect  to  movables,  the  law  of 
the  place  where  the  contract  is  made,  will,  with  few  excep- 
tions, be  allowed  to  govern  the  forms  and  solemnities  there- 
of^; but  as  to  immovables,  no  contract  is  obligatory  or 
binding  unless  the  contract  is  made  with  the  forms  and 
solemnities  required  by  the  local  law  where  they  are  con- 
tracted.    (Lex  sitHs)  *. 

§  373.  But,  whatever  may  be  the  true  rule  in  casea 
where  the  law  of  the  situs  does  not  prohibit  the  contract,  as 
for  instance  a  contract  for  the  sale  of  land,  it  is  very  clear 
that,  if  prohibited  there,  it  is  every  where  invalid  to  all  in- 
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the  grantor  to  couvey  subjects  within  Scotland;  for  where  one  becomes 
bound  by  a  lawful  obligation,  he  cannot  cease  to  be  bound  by  changing  places. 
An  English  deed,  if  so  executed  in  point  of  form  as  validly  to  carry  Scots 
heritage,  will  be  given  effect  to  in  regard  to  such  heritage,  agreeably  to  the 
law  of  Scotland,  notwithstanding  the  same  deed  would,  by  the  English  law 
under  similar  circumstances,  be  unavailable  in  respect  of  heritage  situate  ia 
England.'*  2  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  9,  pp.  846 — 
848;  Id.  pp.  864,  865. 

1  Ante,  §  363—365. 

2  Ante,  §  76. 

3  Ante,  §  362—364;  Post,  §  379,  383,  384. 
♦  Ante,  §  364—367,  382,  383. 
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tents  and  purposes.  So  the  doctrine  is  laid  down  by  Ro- 
denburg.  After  remarking,  that  if  a  contract  is  made  that 
the  dotal  rights  shall  be  according  to  the  custom  of  another 
place  than  that  of  the  domicil  of  the  husband,  it  will  be 
good  if  there  is  no  local  law  of  either  place  which  prohibits 
it ;  he  adds,  that  the  contrary,  if  the  contract  is  opposed  to 
the  local,  law  is  true  rei  sitce.  Contra,  si  per  leges  loci,  ubi 
bona  constituta  sunt,  Umitetur  illud  rerum  immobilium  doa^ 
rium,  8fc. ;  eo  quod  nemini  Uceat  privatd  cautione  refragari 
legi  publiccB  negativce  aut  profUbitoriw  \  BouUenois  ako 
lays  down  the  same  rule  among  his  general  maxims :  Une 
convention,  toute  legitime  qu'elle  soil  en  elle-meme,  ria  pas  son 
Sxecution  Mr  les  biens,  lorsquHls  sont  situes  en  coutumes  pro* 
hibitives  de  la  convention^.  Mr.  Burge  also  lays  down  among 
his  general  principles  the  following  rule :  ''  In  a  conflict  be- 
tween a  personal  law  of  the  domicil  and  a  real  law,  either 
of  the  domicil  or  of  any  other  place,  the  real  law  pre- 
vails over  the  personal  law.  Thus,  a  person  who  has  at- 
tained his  majority,  and  has,  as  incident  to  that  status,  the 
power  of  disposing  by  donation  inter  vivos  of  every  thing 
he  possessed,  may,  by  the  real  statute  of  the  place  in  which 
his  property  is  situated,  be  restrained  from  giving  the  whole, 
or  from  giving  it  except  to  particular  persons^". 


1  2  Rodenbarg,  De  Div.  Stat.  tit.  3,  ch.  4,  n.  1,  2  ;  2  BouUenois,  Observ. 
42,  pp.  401,  402;  Id.  App.  pp.  79,  80. 

2  BouUenois,  Princ.  G^n.  41,  pp.  9,  10;  Ante,  §  262. 

3  1  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  1,  ch.  1,  p.  28,  §  20;  Id. 
p.  26,  $  8,  9.  It  may  be  remarked,  that  some  of  the  general  principles  lidd 
down  by  Mr.  Burge  in  the  chapter  here  cited,  which  he  says  "  may  be 
adopted/'  admit  of  grave  question^  and  axe  not  supported  by  the  common 
law. 
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CHAPTER  IX. 


PERSONAL   PROPERTY. 


§  374.  We  next  come  to  the  consideration  of  the  opera- 
tion of  foreign  law  in  relation  to  personal^  real,  and  mixed 
property,  according  to  the  known  divisions  of  the  common 
law,  or  to  movable  and  immovable  property,  according  to 
the  known  divisions  of  the  civil  law,  and  continental  jmris- 
prudence.  For  all  the  purposes  of  the  present  commentaries 
it  will  be  sufficient  to  treat  the  subject  under  the  heads  of 
personal  or  movable  property,  and  real  or  immovable  pro- 
perty, since  the  class  of  mixed  property  appertains  to  the 
latter  \ 

§  375.  We  have  already  had  occasion  to  state,  that  in 
the  civil  law  the  term.  Bona,  includes  all  sorts  of  property, 
movable  and  immovable  ;  as  the  corresponding  word,  Biens, 
in  French,  also  does^  But  there  are  many  cases  in  which  a 
broad  distinction  is  taken  by  foreign  jurists  between  movable 
property  and  immovable  property,  as  to  the  operation  of 
foreign  law.  We  have  also  had  occasion  to  explain  the 
general  distinction  between  personal  and  real  laws  respec- 
tively, and  mixed  laws  in  the  sense  in  which  the  terms  are 
used  in  continental  jurisprudence;  personal  being  those 
which  have  principally  persons  for  their  object,  and  only 
treating  of  property  incidentally ;  real,  being  those  which 
have  principally  property  for  their  object,  and  speaking  of 
persons  only  in  relation  to  property ;  and  mixed,  being  those 
which  concern  both  persons  and  property  ^ 


'  See  on  the  subject  of  this  chapter,  3  Burge,  Comm.  on  Col.  and  For. 
Law,  pt.  2,  ch.  20,  pp.  749—780. 

2  See  Liverra.  Dissert,  p.  81,  §  106;  1  Boullenois,  Observ.  2,  p.  28;  Id. 
Observ.  6,  p.  127;  Rodenburg,  De  Div.  Stat.  tit.  1,  c.  2;  2  Boullenois, 
App.  p.  6;  Merlin,  R6pert.  Biens,  §  1. 

3  Ante,  §  12—16;  1  Boullenois.  Princ.  Gen.  pp.  4 — 9;  Id.  Observ.  2, 
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§  376.  According  to  this  distribution  all  laws  respecting 
property,  whether  it  be  movable  or  immovable,  would  fall 
under  the  denomination  of  real  laws  ;  and  of  course  upon 
the  principles  of  the  leading  foreign  jurists,  would  seem  to 
be  limited  in  their  operation  to  the  territory  where  the  pro- 
perty is  situate  \  This,  however,  is  a  conclusion,  which 
upon  a  larger  examination  will  be  found  to  be  erroneous ; 
the  general  doctrine  held  by  nearly  all  foreign  jurists  being, 
that  the  right  and  disposition  of  movables  is  to  be  governed 
by  the  law  of  the  domicil  of  the  owner,  and  not  by  the  law 
of  their  local  situation  ^ 

§  377.  The  grounds  upon  which  this  doctrine  as  to  mova- 
bles is  supported,  are  differently  stated  by  different  jurists ; 
but  the  differences  are  more  nominal  than  real.  Some  of 
them  are  of  opinion,  that  all  laws  which  regard  movables 
are  real;  but  at  the  same  time  they  maintain  that  by  a 
fiction  of  law  all  movables  are  supposed  to  be  in  the  place  of 
the  domicil  of  the  owner,  d  quo  legem  situmque  accipiunt. 
Others  are  of  opinion  that  such  laws  are  personal,  because 
movables  have  in  contemplation  of  law  no  situs,  and  are 
attached  to  the  person  of  the  owner  wherever  he  is ;  and, 
being  so  adherent  to  his  person,  they  are  governed  by  the 
same  laws  which  govern  his  person ;  that  is,  by  the  law  of 
the  place  of  his  domicil\  The  former  opinion  is  maintained 
by  Paul  Voet,  Rodenburg,  and  BouUenois ;  and  the  latter 

p.  29;  Id.  Observ.  6,  pp.  122—127;  P.  Voet,  De  Stat.  §  4,  ch.  2,  n.  2, 
p.  117  (edit.  1715);  Id.  pp.  130,  131  (edit.  1661). 

1  Thus  Muhlenbruch  (Doctrina  Pandectarum,  vol.  1,  lib.  1,  §  72,  p.  167) 
lays  down  the  following  rule:  Jura,  quae  prexiroe  rebus  sunt  scripta,  velut 
quae  ad  dominii  causam  spectant,  vel  ad  vectigalium  tributoruroque  onus,  vel 
ad  pignoruro  in  judicati  executionem  et  capiendorum  et  distrahendorum,  turn 
etiam  rerura  apud  judicem  petendarura  persequendarumve  rationein,  et  quae 
sunt  reliqua  ex  hoc  genere,  sestimantur  ex  legibus  ejus  civitatis,  ubi  sitae  sunt 
res,  de  quibus  agitur,  atque  collocatae,  nuUo  rerum  immobilium  alque  mobilium 
habito  discrimine. 

2  See  Ante,  §  362;  Post,  §  377—380.  See  Foelix,  Conflit  des  Lois,  Re- 
vue Etrang.  et  Fran9.  torn.  7,  1840,  pp.  216—218^  221 — 227. 

3  *'  Mobilia,"  says  John  Voet,  "  vero  ex  lege  domicilii  ipsius  defuncti^  vel 
quia  semper  domino  presentia  esse  fiuguntur,  vel  ex  comitate  passim  usu  inter 
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by  D'Argentr^^  Burgundus^  Hertius^  and  Bouhier\  Paul 
Voet  says :  Verum  mobilia  ibi  censeantur  esse,  secundum  juris 
inteUecium,  ubi  is,  cujus  ea  sunt,  sedem  atque  larem  suarum 
fortunarum  eollocapit*.  So  Rodenburg :  Mobilia  qmppe  ilia 
non  ideo  $ubjcLcent  statuto  (reaU),  quod  personate  illud  sit; 
sed  quod  mobilia,  certo  ac  Jixo  situ  carentia,  ibi  quemque 
Hium  velle  habere,  ac  existere  intelUgimus,  ubi  larem  ac 
fortunarum  Jixit  summam,  ^c.  In  domicilii  loco  mobilia  in- 
telUgantur  existere^.  Again,  in  another  place,  he  says :  Et 
quidem,  de  mobilibus  si  quceratur,  cum  semper  ibi  esse  existi* 
mentur,  ubi  creditor  foret  domicilium,  cujus  ossibus  vagw  hce 
res  intelliguntur  adhcerere^.  Boullenois  affirms  the  same 
doctrine ;  and  gives  this  reason  for  it :  that,  as  movables 
have  no  sqch  fixed  and  perpetual  situs  as  lands  have,  it  b 
neeessary  that  their  situs  should  depend  upon  the  pleasure 
of  the  owner,  and  that  they  have  the  very  situs  which  he 
wishes,  when  they  have  that  of  his  own  domicii  ^ 


>i  t "» 


gentes  receptsi.**  J.  Voet.  Ad  Fand.  lib,  38,  tit.  17,  §  34,  p.  5Q6.  And  in 
another  place  he  adds:  *'  Sed  considerandum,  quadam  ficlione  juris,  aeo  malis, 
prssamptione,  hanc  de  mobilibus  determinationem  conceptam  niti ;  cum  enlm 
certo  stabilique  h»c  (mobilia)  situ  careant,  nee  certo  sint  alligata  loco;  sed  ad 
il^))itrium  domini  undiquaque  in  domicilii  locum  revocari  facile  ae  redud  poa- 
fint,  et  maximum  domino  plerumque  commodum  adferre  soleant,  cum  ei  9ant 
prsesentia ;  visum  fuit  hanc  inde  conjccturam  surgere,  quod  dominus  velle  cen- 
seatur,  ut  illuc  omnia  sua  sint  mobilia,  aut  saltern  esse  intelligantur,  ubi  for- 
tunarum suarum  larem  summaraque  constituit;  id  est,  in  loco  domicilii." 
J.  Voet.  Ad  Pand.  lib.  1,  tit.  4,  pt.  2,  §  11,  p.  44.  Hertius  says:  '*  Nam 
mobiles  ex  conditione  personae  legem  accipiunt  nee  loco  continentur."  1  Her- 
tii,  Opera^  De  Collis,  Leg.  %  4,  n.  6,  pp.122,  123,  (edit.  1737);  Id.  p.  174, 
(edit.  1716);  Fcelix.  Conflit  des  Lois,  Revue  Etrang.  et  Fran?.  1840,  tom. 
7,  pp.  221,  222  ;  Ante,  §  362. 

^  Liverm.  Dissert,  pp.  128,  129;  I  Boullenois,  Observ.  19,  pp.  338 — 
340  ;  1  Hertii,  Opera,  De  Collis.  Leg.  §  4,  ch.  2,  n.  6,  pp.  122,  123,  (edit. 
1737);  Id.  p.  174,  (edit.  1716). 

2  P.  Voet.  De  Stat.  §4,  ch.  2,  n.  2,  p.  118,  (edit.  1715);  Id.  §  9,  ch.  1, 
§  8,  p.  255;  Id.  pp.  132,  309,  (edit.  1661). 

5  Rodenburg,  De  Div.  Stat.  tit.  1,  ch.  2,  sub  finem;  2  Boullenois,  App. 
p.  6;   1  Boullenois,  Observ.  2,  pp.  25,  28;   Id.  Observ.  6,  p.  140. 

4  Rodenburg,  De  Div.  Stat.  tit.  2,  ch.  5,  §  16;  2  Boullenois,  App.  48. 

5  1  Boullenois,  Observ.  16,  pp.  223,  224;  Id.  Observ.  19,  p.  338;  Id.Prin. 
G^n.  33,  p.  8 ;  3  Burge,  Comm,  on  Col.  and  For.  Law, pt.  2,  ch.  20, pp.  750, 75 1 . 
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§  378.  On  the  other  hand,  D'Argentre  says :  De  molnUr 
bus  aUa  censura  est;  quomam  per  omnia  ex  conditione  per- 
sonarum  legem  accipiunt,  et  situm  habere  negantur,  nisi  (^ffixa 
et  eohcerentia,  nee  loco  eontineri  dicuntur  propter  habilitaten^ 
motionis  et  translationis.  Quare  statutum  de  bonis  moHUbus 
vere  personale  est,  et  loco  domicilii  judicium  sumit  /  et  quod- 
cumque  judex  domicilii  de  eo  statuit,  ubique  locum  obtinet. 
Observatio  indubita  est,  mobilia  personam  seqm,  nee  situjudi-^ 
cati,  aut  a  lods  judicium  accipere\  Bouhier  is  quite  as  ex- 
plicit. As  movables  (says  he)  have  no  fixed  situs,  and  are 
easily  transported  from  one  place  to  another,  according  to 
the  pleasure  of  the  owner,  therefore  it  is  supposed  by  a  sort 
of  fiction,  that  they  adhere  to  his  person ;  and  from  hence 
comes  the  maxim  in  otir  customary  law,  that  movables  follow 
the  body  or  person  of  the  owner :  Meubles  stUvent  le  corps; 
ou  la  personne. — Mobilia  sequuntur  personam^ 

§  378  a.  Burgundus  puts  the  doctrine  in  the  strongest 
form.  Puto  equidem  (says  he)  mobilia  seqm  coHditionem 
personam,  id  est,  si  persona  fuerit  servituii  obnoxia,  bona  quo- 
que  ejus  mobilia  libera  esse  desinere,  ckm  apud  nos  servitus 
magis  sit  bonortim,  quam  personce.  Utputa,  si  quis  natus  in 
simiU  regione  territorii  Alostensis,  inde  postea  alib  mlgtaW' 
rit,  atque  decesserit,  bona  ejus  mobilia  quocumque  loco  repertd, 
cedunt  natalis  soli  Domino.  Quia  perinde  haberi  debent,  ad 
si  per  eventum  nativitatis,  alienee  se  potestati,  ac  domimo  de^ 
functus  subjecisset.  Non  aUter  quam  mobilia  clerici,  qua  et 
conditionim  ejus  sequuntur.  Sed  tamen,  ut  existimem,  bona 
moventia,  et  mobilia  ita  comitari  personam,  ut  extra  dondci" 


^  D*Argentre,  De  Leg.  Brit.  torn.  1,  Des  Donations,  art.  218,  Gloss.  6, 
n.  30,  p.  654  ;  Liverm.  Diss.  §  213,  pp.  128 — 130;  1  BouUenois,  Obsenr. 
19,  p.  339. 

3  Bouhier,  Coat,  de  Bodrg.  ch.  25,  §  2,  p.  490;  1  Boallenois,  Obsenr.  19, 
p.  338. — Les  meables  (says  Cochin)  quelqae  sorte  qa*ils  soient,  suivent  le 
domicile.  Cochin,  GZavres,  torn.  5,  p.  85, 4tOr  edit. ;  2  Henrys,  CSuvres,  lib. 
4,  ch.  6,  Quest.  105,  p.  612  ;  Id.  720 ;  Ante,  §  362 ;  3  Burge,  Comm.  on 
Col.  and  For.  Law.  pt.  2,  ch.  20,  pp.  750,  751 ;  Foelixy  Conflit  des  Lois, 
Revue  Etrang.  et  Fran.  torn.  1,  $32,  pp.  221,  222. 
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liutn  ejus  censeantur  existere,  adduci  sane  nofi  possum.  Quod 
neque  rationi,  nequejuri  script o  congruat,  sicuti  nee  doctorum 
opinionibus,  aut  forensi  usu  Jirmatur.  Credo  ego,  mobilia 
comitari  personam  quamdiu  domicilium  non  habet.  Quod 
utique  procedere  poterit,  si  quis  domicilio  relicto  naviget,  vel 
iter  facial,  quoerens  qm  se  conferat,  atque  ubi  domicilium  con- 
stituat  ^  Hertius  says :  Nam  mobiles  ex  conditione  personce 
legem  accipiunt,  nee  loco  continentur^. 

§  379.  But,  whether  the  one  opinion  or  the  other  is 
adopted,  it  has  been  truly  remarked  by  BouUenois^  that  the 
same  conclusion  is  equally  true,  that  movables  follow  the 
person'.  The  probability  is,  that  the  doctrine  itself  had 
not  its  origin  in  any  distinction  between  real  laws  or  per- 
sonal laws,  or  in  any  fictitious  annexation  of  them  to  the 
person  of  the  owner,  or  in  their  incapacity  to  have  a  fixed 
situs  ;  but  in  an  enlarged  policy,  growing  out  of  their  trans- 
itory nature  and  the  general  convenience  of  nations.  If 
the  law  rei  sites  were  generally  to  prevail  in  regard  to  mova^ 
bles,  it  would  be  utterly  impossible  for  the  owner,  in  many 
cases,  to  know  in  what  manner  to  dispose  of  them  during 
his  life,  or  to  distribute  them  at  his  death ;  not  only  from 
the  uncertainty  of  their  situation  in  the  transit  to  and  from 
different  places,  but  from  the  impracticability  of  knowing 
with  minute  accuracy  the  law  of  transfers  inter  vivos,  or  of 
testamentary  dispositions  and  successions  in  the  different 
countries  in  which  they  might  happen  to  be.  Any  change 
of  place  at  a  future  time  might  defeat  the  best-considered 
will ;  and  any  sale  or  donation  might  be  rendered  inopera- 
tive, from  the  ignorance  of  the  parties  of  the  law  of  the 


*  Burgundus,  Tract,  2,  ii.  20,  pp.  71,  72. 

2  1  Hertii,  Opera,  De  Collis.  Leg.  §  4,  n.  6,  pp.  122,  123,  (edit.  1737); 
Id.  p.  174,  (edit.  1716);  Ante,  §  362.  See  J.  Voet,  Comm.  ad  Pand.  vol. 
2,  lib.  38,  tit.  17,  n.  34,  p.  596. 

3  1  Boullenois,Observ.  19,  p.  339.  See  also  J.Voet,  Ad  Pand.  lib.  38,  tit. 
17,  §  34,  p.  596;  Holmes  v.  Remsen,  4  John.  Ch.  R.  487;  1  Burge, 
Comm.  on  Col.  and  For.  Law,  pt.  1,  ch.  1,  pp.  28,  29;  Fcelix,  Conflit  des 
Lois,  Revue  Etran?.  o\  Fran.  torn.  7.  0840),  pp.  204 — 206. 
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actual  situs  at  the  time  of  their  acts.  These  would  be  seri- 
ous evils  pervading  the  whole  community^  and  equally  affect- 
ing the  subjects  and  the  interests  of  all  civilised  nations. 
But  in  maritime  nations  depending  upon  commerce  for  their 
revenues^  their  power,  and  their  glory,  the  mischief  would 
be  incalculable.  A  sense  of  general  utility,  therefore,  must 
have  first  suggested  the  doctrine,  and  as  soon  as  it  was  pro- 
mulgated, it  could  not  fail  to  recommend  itself  to  all  nations 
by  its  simplicity,  its  convenience,  and  its  enlarged  policy  ^ 

§  380.  But,  be  the  origin  of  the  doctrine  what  it  may, 
it  has  so  general  a  sanction  among  all  civilized  nations,  that 
it  may  now  be  treated  as  a  part  of  the  jus  gentium.  Lord 
Loughborough  has  stated  it  with  great  clearness  and  force 

1  See  Harvey  v.  Richards,  1  Mason,  R.  412;  Ante,  §  S72  a. — ^Mr.  Justice 
Bayley,  in  delivering  his  opinion  in  the  case  of  In  Re  Ewin,  1  Cromp.  & 
Jerv.  156,  said,  "  Now,  what  is  the  nUe  with  respect  to  it  ?    It  is  clear,  from 
the  authority  of  Bruce  v,  Bruce,  and  the  case  of  Somerville  o.  Somerville,  that 
the  role  is,  that  personal  property  follows  the  person,  and  it  is  not  in  any  re« 
spect  to  he  regulated  hy  the  situs;  and  if  in  any  instances  the  situs  has  been 
adopted  as  the  rule,  by  which  the  property  is  to  be  governed,  and  the  lex  loci 
rei  sitae  resorted  to,  it  has  been  improperly  done.     Wherever  the  domicil  of 
the  proprietor  is,  there  the  property  is  to  be  considered  as  situate ;  and  in  the 
case  of  Somerville  v,  Somerville,  which  was  a  case  in  which  there  was  stock 
in  the  funds  of  this  country,  which  were  at  least  as  far  local  as  any  of  the 
stocks  mentioned  in  this  case  are  local,  there  was  a  question  whether  the  suc- 
cession to  that  property  should  be  regulated  by  the  English  or  by  the  Scotch 
rules  of  succession.     The  Master  of  the  Rolls  was  of  opinion,  that  the  proper 
domicil  of  the  party  was  in  Scotland.     And  having  ascertained  that,  the  con- 
clusion which  he  drew  was,  that  the  property  in  the  English  funds  was  to  be 
regulated  by  the  Scotch  mode  of  succession;  and  if  the  executor  had,  as  he 
no  doubt  would  have,  the  power  of  reducing  the  property  into  his  own  posses- 
sion, and  putting  the  amount  into  his  own  pocket,  it  would  be  distributed  hj 
the  law  of  the  country  in  which  the  party  was  domiciled.     Personal  property 
is  always  liable  to  be  transferred,  wherever  it  may  happen  to  be,  by  the  act  of 
the  party  to  whom  that  property  belongs ;   and  there   are  authorities  that 
ascertein  this  point,  which  bears  by  analogy  on  this  case,  namely,  that  if  a 
trader  in  England  becomes  bankrupt,  having  that,  which  is  personal  property, 
debts,  or  other  personal  property  due  to  him  abroad,  the  assignment  under 
the  commission  of  bankrupt  operates  upon  the  property,  and  effectually  trans- 
fers it,  at  least  as  against  all  those  persons  who  owe  obedience  to  these  bank* 
Tupt  laws,  the  subjects  of  this  country." 


^ 
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in  one  of  his  most  elaborate  judgments.  **  It  is  a  clear 
proposition^"  said  he^ ''  not  only  of  the  law  of  England^  but 
of  every  country  in  the  world  where  law  has  the  semblance 
of  science^  that  personal  property  has  no  locality.  The 
meaning  of  that  is^  not  that  personal  property  has  no  visible 
locality,  but  that  it  is  subject  to  that  law  which  governs 
the  person  of  the  owner ;  both  with  respect  to  the  disposi- 
tion of  it,  and  with  respect  to  the  transmission  of  it,  either 
by  succession  or  by  the  act  of  the  party :  it  follows  the 
law  of  the  person.  The  owner  in  any  country  may  dispose 
of  his  personal  property.  If  he  dies,  it  is  not  the  law  of 
the  country  in  which  the  property  is,  but  the  law  of  the 
country  of  which  he  was  a  subject  that  will  regulate  the 
succession  \"  The  same  doctrine  was  recognised  by  Lord 
Chief  Justice  Abbott  on  another  important  occasion.  **  Per- 
sonal property,**  said  he  ''  has  no  locality.  And  even  with 
respect  to  that,  it  is  not  correct  to  say,  that  the  law  of 
England  gives  way  to  the  law  of  the  foreign  country ;  but, 
that  it  is  part  of  the  law  of  England  that  personal  property 
should  be  distributed  according  to  the^'t^  domicilii* J*  The 
same  doctrine  has  been  constantly  maintained  both  in  Eng- 
land and  America  with  unbroken  confidence  and  general 
unanimity  \ 


I  Sill  V.  Worswick,  1  H.  Black.  690. 

3  Doe  d,  BirtwhisUe  v.  Vardill,  5  Barn.  &  Cress.  438,  451,  452  ;  S.  C. 
9  Bligh,  K.  32—88;  2  Clarke  &  Fin.  R.  571. 

3  The  aathoritiea  on  this  point  are  very  numeroas.  See  Henry  on  For. 
Law,  pp.  13 — 15;  4  Cowen,  R.  517>  note;  2  Kent,  Comm.  Lect.  37*  p* 
428,  &c.»  3rd  edit. ;  Id.  p.  405 ;  Kaims  on  Equity,  b.  3,  ch«  8,  (  8,  4 ; 
Ersk.  Inst.  b.  3,  tit.  2,  $  40,  p.  515 ;  Dvrarris  on  Statutes,  649,  650 ;  la 
re  Ewing,  1  Tyrwhitt,  R.  91 ;  1  Rose,  Bank.  Cas.  478;  5  Bam.  &  Cress. 
451,  452  ;  2  Bell,  Comm.  pp.  2 — 10,  4th  and  5th  edit. ;  Piper  v.  Piper, 
Ambler,  R.  25  ;  Potter  r.  Brown,  5  East,  R.  130  ;  Holmes  v,  Remsen, 
4  John.  Ch.  R.  460 ;  Guier  v.  O'Daniel,  2  Binney,  R.  349,  note  ;  Bruce 
V.  Bruce,  2  Bos.  &  Pull.  229,  note  ;  Liverm.  Diss.  pp.  128 — 132  ;  Dc  So- 
brey  v.  De  Laistre,  2  Harr.  &  John.  R.  191 — 224;  Hunter  r.  Polts,  4  T. 
R.  182,  192;  Phillips  v.  Hunter,  2  H.  Black.  402,  405;  Goodwin  r.  Jones, 
3  Mass.  R.  514,  517;  Blake  r.  Williams,  6  Pick.  R.  286,  314;  3  Burge, 
Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  20,  pp.  749 — 753. 
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§  381  •  Foreign  jurists  are  not  less  expressive  in  its  favour. 
Constat  inter  omnes,  (says  Bretonnier)j|  que  les  meubles  sui" 
vent  les  personnes^  et  se  reglent  suivant  la  coutume  du  domi- 
die  ^  And  he  speaks  but  the  common  language  of  the 
continental  jurists  ^  Pothier^  after  remarking  that  mova- 
bles have  no  locality^  adds  i  **  All  things  which  have  no  loca- 
lity follow  the  person  of  the  owner,  and  are  consequently 
governed  by  the  law  or  the  custom  which  governs  his  person ; 
that  is  to  say,  by  that  of  the  place  of  his  domicil  ^"  Merlin 
adopts  language  equally  general  and  exact.  *'  Movables/* 
says  he, "  are  governed  by  the  law  of  the  domicil  of  the 
owner,  wherever  they  may  be  situate ;  and  this  law  of  course 
changes  with  his  change  of  domicil  ^."  Bynkershoek  asserts 
the  principle  to  be  so  well  established,  that  no  one  has  dared 
to  question  it :  Adeo  recepta  hodie  sententia  est,  ut  nemo 
ausit  contra  hiscere  ^  Huberus  says  :  Verum  in  mobilibus 
nihil  esse  causae,  cur  aliud,  quam  jus  domicilii  sequamur ; 
quia  res  mobiles  non  habent  qffectionem  versus  territorium, 
sed  ad  personam  patrisfamilias  duntaxat,  qui  aliud,  quam 
quod  in  loco  domicilii  obtinebat,  voluisse  obtinere  non  potest  ^. 
So  that  there  seems  a  general,  although  not  an  entire  har- 
mony on  this  point  between  foreign  jurists  and  domestic 
jurists  ^ 


1  2  Henrys,  CEuvres,  lib.  4,  Quest.  127,  p.  720. 

2  See  1  Boullenois,  Observ.  18,  p.  328;  Obscrv.  19,  pp.  839,  340;  Bou- 
hier,  ch.  22,  p.  429,  §  79,  ch.  25,  p.  490,  §  2;  5  Cochin,  (Euvres,  85; 
Liverm.  Diss.  §  212 — 216,  pp.  129,  130  ;  Huberus,  De  Confl.  Leg.  lib.  1, 
tit.  3,  §  15.     See  Foelix,  Conflit  des  Lois,  Revue  Etrang.  et  Fran.  tom.  7, 

1840,  §  32—35,  pp.  221—229. 

3  Pothier,  Coutum.  d'Orleans,  ch.  1,  §  2,  tom.  10,  p.  7,  4to  edit. ;  Id, 
Trait6de  Choses,  §  3,  tom.  8,  p.  109,  4to  edit. 

*  Merlin,  Repert.  Biens,  §  1,  n.  12;  Id.  Meubles,  §  1 ;  Id.  Loi.  §  6,  n.  3* 
^  2  Kent,  Comm.  Lect.  37,  p.  429,  3rd  edit. ;  Bynkershoek,  Quest.  Priv. 

Juris,  lib.  1,  cap.  16,  pp.  179,  180,  (edit.  1744). — Bynkershoek,  inthepas* 
sage  here  referred  to,  is  speaking  of  the  right  of  succession  ;  but  his  lan- 
guage has  been  thought  susceptible  of  a  broader  interpretation.  See  post, 
§483. 

*  Huberus,  P.  1,  lib.  3,  tom.  1,  De  Success,  ab  Intest.  n.  21  (s). 

7  See'Foelix,  Conflit.  des  Lois,  Revue,  Etrang.  et  Fran.  tom.  7,  1840, 
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§  382.  When,  however,  we  speak  of  moyables  as  follow- 
ing the  person  of  the  owner,  and  as  governed  by  the  law  of 


'^ 


§  32—85,  pp.  221—229.  See  also  Miihlenbruch,  Doctr.  Pand.  torn.  1,  lib. 
1»  §  72,  73,  pp.  166 — 170,  who  seems  to  make  the  law  rei  situs  govern  in 
many  cases,  as  well  with  respect  to  movables  as  immovables.  Jura,  qo8e  prox- 
imo rebus  sunt  scripta,  vel  quae  ad  dominii  causam  spectant,  &c.  &c.  aesti- 
mantur  ex  legibus  ejus  civitatis,  ubi  sitae  res,  de  quibus  agitur,  alque  coUocataey 
nuUo  remm  immobilium  atque  mobilium  habito  discrimine.  Id.  §  72.  M. 
Foelix  says  on  this  subject :  "  Par  la  nature  des  choses,  les  meubles,  soit  cor- 
porelsy  soit  incorporels,  n'ont  pas,  k  Tegal  des  immeubles,  une  assiette  fixe 
dans  I'endroit  ou  ils  se  trouvent  de  fait:  ils  dependent  n^cessairement  de  la 
personne  de  I'individu,  a  qui  ils  appartiennent,  et  ils  subissent  la  destination, 
qu*il  leur  donne.  Chaque  individu  etant  legalement  cense  avoir  reuni  sa 
fortune  au  lien  de  son  domicile,  c'est-k-dire  au  siege  principal  de  ses  affaires, 
on  a  toujours  regard^  en  droit  les  meubles  comme  se  trouvant  au  lieu  du  domi- 
cile de  celni,  a  qui  ils  appartiennent ;  peu  importe  si,  de  fait,  ils  se  trouvent 
ou  non  au  dit  lieu.  Par  une  fiction  legale,  on  les  considerc  comme  suivant 
la  personne,  et  comme  etant  soumis  k  la  m^me  loi,  qui  r6git  I'^tat  et  la  capa- 
city de  cette  personne ;  et  nous  avons  vu  (supra,  n®  21)  que  cette  loi  est  celle 
du  domicile  (mobilia  sequuntur  personam ;  mobilia  ossibus  inhaerent).  En  d'au- 
tres  termes,  le  statut  personnel  gouverne  les  meubles  corporels  ou  incorporels. 
Ce  statut  est  a  leur  6gard  r6el  par  suite  de  la  fiction,  qui  les  repute  se  tronver  au 
lieu  r6gi  par  ce  meme  statut.  Tel  a  toujours  6t6  le  sentiment  presque  una- 
nime  des  auteurs  et  des  cours  de  justice.  Temoins  Dumoulin,  Chopin, 
Bretonnier,  d'Argentr^,  Brodeau,  Lebrun,  Poullain  du  Fare,  Burgundus,  Ro- 
denburg,  Abraham  k  Wesel,  Paul  Voet,  Jean  Voet,  Sande,  Christin,  Gail, 
Carpzov,  Wemher,  Mevius,  Franzke,  Boullenois,  Pothier,  Struve,  Leyser, 
Huber,  Hert,  Hommel,  Danz,  Gliick,  Thibaut,  Merlin,  MM.  Mittermaier, 
Hanss,  Meier,  Favard,  Duranton,  Story,  Wheaton,  Rocca,  et  Burge.  Trois 
auttors  seulement  ne  sent  pas  entidremeiit  d* accord,  en  cette  mati^re,  avec 
ceux  que  nous  venous  de  citer :  ce  sont  Tittmann,  M.  Muhlenbruch,etM.  Eich- 
hom.  Le  premier,  en  soumettant  les  meubles  a  la  meme  loi,  qui  regit  les 
immeubles,  ue  s'attache  qu*k  Tun  des  cas  exceptionnels,  dont  nous  parlerons 
ou  n®  33  ci-apr^s,  sans  examiner  la  r^gle  elle-m^me.  M.  Miihlenbruch  re- 
pousse tout  distinction  entre  les  meubles  et  les  immeubles  par  rapport  k  la  loi, 
qui  les  r^git,  par  le  seul  motif,  que  ropinion  contraire  ^tablirait  une  diff<§rence 
entre  la  succession  dans  les  immeubles  et  celle  dans  les  meubles  du  meme 
individu  ;  nous  demontrerons  au  u°  ci-apres  la  necessite  de  reconnaitre  cette 
difierence.  M.  Eichhorn,  eu  rejetant  I'application  de  la  loi  de  la  bituation 
des  meubles,  n'admet  cependant  la  regie,  qu'avec  la  modification»  que,  selon 
les  circonstances,  il  faudra  appliquer  la  loi  du  lieu  ou  la  cause  se  plaidera:  il 
cite  comme  example  le  cas  ou  le  defendcur  en  revendication  invoque  la  max- 
iroe,  qu'en  fait  de  meubles  possession  vaut  titre."  Foelix,  Confiit  des  Lois, 
Heveu  Etrang.  et  Frany.  1840,  torn.  7,  §  32,  pp.  222—224. 
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his  domicile  we  are  to  limit  the  doctrine  to  the  cases  in 
which  they  may  he  properly  said  to  retain  their  original  and 
natural  character.  For  movables  may  become  annexed  to 
immovables^  either  by  incorporation  or  as  incidents^  and 
then  they  take  the  character  of  the  latter  \  Thus,  in  the 
language  of  the  common  law,  movables  annexed  to  the  free- 
hold are  deemed  a  part  of  the  latter.  Such  are  the  com- 
mon cases  of  fixtures  of  personal  property  in  houses,  in  mills, 
and  in  other  hereditaments,  whether  for  use  or  for  orna- 
ment. In  the  law  of  foreign  countries  a  similar  distinction 
is  recognised ;  and  wherever  movables  become  thus  fixed 
by  operation  of  law,  or  by  the  express  determination  of  the 
owner,  they  are  deemed  a  part  of  the  immovable  property  *. 
John  Voet  ranks  them  among  immovables :  Idemque  statu- 
endum  in  mobilibus,  per  patris-familias  destinationem  perpetvi 
tism  gratia  ad  certum  locum,  domum  puta,  vel  fundum,  de- 
latis,  ita  ut  perpetuo  illic  istitis  usHs  cauad  mansura  sint, 
etianrn  vel  nunquam  immobilibus  naturaliter  jungenda  sint, 
vel  ex  destinatione  jungenda,  necdum  tamen  inceperint  immo^ 
bilibtis  juncta  esse,  modo  ad  ipsas  cedes  fundosve,  quibusjun- 
genda  sunt,  delata  fuerint  ^  Among  the  class  of  immovables 
are  also  ranked  (as  we  have  seen)  heritable  bonds  by  the 
Scottish  law,  and  ground  rents,  and  other  rents  charged  on 
lands  ^ 

§  383.  It  follows  as  a  natural  consequence  of  the  rule 
which  we  have  been  considering  (that  personal  property  has 
no  locality),  that  the  laws  of  the  owner's  domicil  should  in 


1  Ante,  §  371;  Post,  447. 

2  Pothier,  Traite  des  Choses,  §  1 ;  Id.  Coutum.  d'Orleans,  ch.  3,  art.  46— 
48;  Merlin,  Rupert.  Biens,  §  1,  n.  13,  §  2>  n.  1;  Id.  Meubles,  §  2,  3  ; 
1  Bell,  Comm.  §  660,  pp.648— 652,  4th  edit.;  2 Bell,  Comm.  pp.2— 4,  4th 
edit.;  1  Bell, Comm.  pp.  752 — 755,  and 2 Bell,  Comm.  pp.  1 — 10;  1  Boul- 
lenois,  Observ.  19,  pp.  340,  341 ;  1  Kaims  on  Equity,  b.  3,  ch.  8,  §  3; 
Ersk.  Inst.  b.  3,  tit.  9,  §  4. 

3  J.  Voet.  Ad  Pand.  lib.  1,  tit.  8,  n.  14,  p.  67. 

♦  1  Bell,  Comm.  §  660,  pp.  648 — 652 ;  2  Bell,  Comm.  pp.  2 — 4,  4th 
edit.;  Ersk.  Inst.  b.  2,  ch.  2,  §  9 — 20;  Pothier,  Trait6  des  Choses,  §  3; 
Ante,  §  366,  367,  and  note ;  Post,  §  447. 


558  CONFLICT  OF   LAWS.  [cH.  IX« 

all  cases  determine  the  validity  of  every  transfer^  alienation, 
or  disposition  made  by  the  owner,  whether  it  be  inter  pUwi9, 
or  be  post  martem\  And  this  is  regularly  true,  unless  there 
18  some  positive  or  customary  law  of  the  country  where  they 
are  situate,  providing  for  special  cases  (as  is  sometimes 
done),  or,  from  the  nature  of  the  particular  property,  it  has 
a  necessarily  implied  locality^.  Lord  Mansfield  has  men- 
tioned as  among  the  latter  class,  contracts  respecting  the 
public  funda  or  stocks,  the  local  nature  of  which  requires 
them  to  be  carried  into  execution  according  to  the  local 
law'.  The  same  rule  may  properly  apply  to  all  other  local 
stock  or  funds,  although  of  a  personal  nature,  or  so  made 
by  the  local  law,  such  as  Bank  Stock,  Insurance  Stock, 
Turnpike,  Canal  and  Bridge  Shares,  and  other  incorporeal 
pr<^rty,  owii^  its  existence  to,  or  regulated  by,  peculiar 
local  laws  K    No  positive  transfer  can  be  made  of  such  pro- 


1  Liverroore,  Diss.  (  215 — 220,  pp.  ISO — 137. 

^  Mr.  Chief  Justice  Tilghman  on  one  occasion  said :  "  Tbe  proposition 
(that  personal  property  bat  no  locality,  but  is  transfered  according  t«  the  law 
•f  tiieceinitiy  in  i^icii  the  owner  i»  domiciled)^  is  true  in  general,  but  not  to 
ids  utmost  extent,  ftoi  without  several  exceptions.  In  one  sense,  personal 
property  has  locality^  that  is  to  say,  if  tangible,  it  has  a  place  in  whieh  it  b 
situated,  and  if  invisible  (consisting  of  debts),  it  may  be  said  to  be  in  the 
place  where  the  debtor  resides ;  and  of  these  circumstances  the  most  liberal 
nalkna  have  taken  admatagey  by  making  such  property  subject  to  regulations 
which  auk  tkeis  own  convenience^"  **  Every  country  haa  a  right  of  r^n- 
lating  the  transfer  of  all  personal  property  within  its  territory ;.  but  when  no 
positive  regulation  exists,  the  owner  transfers  it  at  his  pleasure."'  Moreton 
r.  Mikie,  &  Bimr.  R.  361 ;  3  Burge,  €omm.  on  Col.  and  For.  Lawr  pt*  2r 
ch.  20,  pp.  751,  752  ;  Ante»  $  3C4,  and  note. 

S  Robinson  v.  Bland,  2  Burr.  R.  1079;  S.  C.  1  W.  Black.  R.  247; 
Ante,.  §  364. 

^  2.  Bell,  Coram,  pp.  4,  5,  4th  edit. ;  Id.  pp.  1 — 10,  5th  edit.;  1  BelV 
Conun.  pp.  65,  67,  68,  4th  edit. ;  Id,  pp.  105—108,  5th  edit. ;  3  Burge, 
Comro.^  on  Col.  and  For.  Law,  pt.  2,  ch.  20,  pp.  750 — 752.  Mr.  Burge 
says,  that  although  stocks  of  this  nature  can  only  be  transferred  according  to 
the  forms  of  the  lex  rei  sitae,  so  as  to  confer  a  legal  title  on  the  purchaser, 
yet  it  will  give  the  purchaser  a  right  of  action  to  compel  the  vendor  to 
make  a  transfer  in  the  manner  required  by  the  local  law.  Ibid. ;  Ante,  § 
364,  note.     Erskine,  in  his  Institutes,  (b.  3,  tit.  9,  §.  4),  puts  the  like  ex- 


^ 
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perty,  except  in  the  mauner  prescribed  by  the  local  regiH 
lations  \  But^  nevertheless,  contracts  to  transfer  sueh  pro- 
perty would  be  valid,  if  made  according  to  the  lex  domicilii 
of  the  owner,  or  the  lex  loci  cotttracttU,  unless  such  con- 
tracts were  specially  prohibited  by  the  lex  rei  sUoe ;  and 
the  property  would  be  treated  as  personal  or  as  real  in  the 
course  of  administration,  according  to  the  local  law  ^ 

§  3S4.  Subject  to  exceptions  of  this  and  the  like  nature, 
(such  as  the  statutaJble  transfer  of  ships,  and  of  goods  in 
the  warehouses,  or  in  the  docks  of  a  government,  whidi 
would  fall  within  the  same  predicament),  the  general  rule  is, 
that  a  transfer  of  personal  property,  good  by  the  law  of  the 
owner's  domicil,  is  valid,  wherever  else  the  property  may 
be  situate\     But  it  does  not  follow  that  a  transfer  made 


ceptions.  **  We  must  except,"  says  he  '''from  this  general  nil^,  as  civilians 
have  done,  eertainmovables,  whick  by  the  destination  of  the  deceased  are  con- 
aidered  as  immovable.  Among  these  may  be  reckoned  the  shares  of  the  trading 
companies,  or  of  the  public  stocks  of  any  covntryA  lor  example,  the  Banks  of 
Scotland,  England,  and  Holland,  the  South-Sea  Company,  &c.,  which  are, 
without  doubt,  descendable  according  to  the  law  of  the  State  where  such  stocks 
axe  fixed*  But  the  bonds  or  notes  ef  such  companies  make  i»  exceptida 
&om  the  general  rule.  They  are  accounted  part  of  the  movable  estate  ef  tkft 
deceased."  Ante,  §  364,  366 ;  Post,  §  398 ;  Robertson  oa  Successions,  pp. 
94,  95.  See  Attor.-Gen.  v.  Dimond,  1  Cromp.  &  Jerv.  356,  370,  371  ; 
Attor.-Gen.  r.  Hope,  1  Cromp.  Mees.  &  Rose.  538 ;  8.  C  8  Bligh,  R.  44; 
S.C.  %  Clark  &  Fin.  R.  84;  Attor.-Gen«  v.  Bonwers,  4  Mem.  &  Wela.  171, 
191—193;  Post,  432- 

^  Though  stock  abroad  may  be  as  to  its  transfer  affected  by  the  local  laws,, 
it  is  not  to  be  treated  as  of  course  as  partaking  of  the  character  of  red  estate, 
and  descendible  as  such.  On  the  contrary,  if  it  be  by  the  local  law  personal^ 
estate,  it  may  be  disposed  of  by  an  administration,  as  sudi;  and  the  title  passes, 
if  it  be  made  in  the  forms  prescribed  by  the  foreign  1)m?.  See  Attor.-Gen.  v« 
Dimond,  I  Tyrwhitt,  R.  243.  In  the  matter  of  Ewing,  1  Tyrwhitt,  R.  91  ; 
Ersk.  Inst.  b.  3,  tit.  9,  §  4;  1  Bell,  Comm.  p,  65;  2  Bell,  Comm.  pp.  4, 
5,  4th  and  5th  edit.  ;  Ante,  364,  865. 

'  Abbott  on  Shipp.  pt.  1,  ch.  2,  (  10;  1  Chitty  on  Comm»  and  ManaL 
556,  558,  566,  &c.  ;  2  Kent,  Comm.  Lect.  45,  pp.  145,  146,  3rd  edit. 

3  1  Kaims  on  Equity,  b.  3,  ch.  8,  §  3. — In  the  case  of  a  movable  subject 
(says  Erskine)  lying  in  Scotland,  the  deed  of  transmission,  if  perfected  ac-> 
cording  to  the  lex  domicilii,  is  effectual  to  carry  the  property ;  for  mavabkv 
have   no  permanent  situation,     Ersk.  Inat..  b*  3^  tit.  2^   $40,   p.5V5; 
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by  the  owner,  according  to  the  law  of  the  place  of  its  actual 
situs,  would  not  as  completely  devest  his  title ;  nor  even 
that  a  transfer  by  him  in  any  other  foreign  country  which 
would  be  good  according  to  the  law  of  that  country,  would 
not  be  equally  effectual,  although  he  might  not  have  his 
domicil  there.  For  purposes  of  this  sort,  his  personal  pro^ 
perty  may,  in  many  cases,  be  deemed  subject  to  his  disposal, 
wherever  he  may  happen  to  be  at  the  time  of  the  alienation. 
Thus,  a  merchant  domiciled  in  America  may,  doubtless, 
transfer  his  personal  property  according  to  the  law  of  his 
domicil,  wherever  the  property  may  be.  But,  if  he  should 
direct  a  sale  of  it,  or  make  a  sale  of  it  in  a  foreign  country 
where  it  is  situate  at  the  time,  according  to  the  laws  thereof, 
either  in  person  or  by  an  agent,  the  validity  of  such  a  sale 
would  scarcely  be  doubted.  If  a  merchant  is  temporarily 
abroad,  he  is  understood  to  possess  a  general  authcnnty  to 
transfer  such  personal  property  as  accompanies  his  person, 
wherever  he  may  be ;  so  always,  that  he  does  not  violate 
the  law  of  the  country  where  the  act  is  done  ^  The  gene- 
ral convenience  and  freedom  of  commerce  require  this  en- 
largement of  the  rule ;  for,  otherwise,  the  sale  of  personal 
property,  actually  situate  in  a  foreign  country,  and  made 
accordmg  to  the  forms  prescribed  by  its  laws,  might  be  de- 
clared null  and  void  in  the  country  of  the  domicil  of  the 
owner.  In  the  ordinary  course  of  trade  with  foreign  coun- 
tries, no  one  thinks  of  transferring  personal  property  ac- 
cording to  the  forms  of  his  own  domicil ;  but  it  is  transferred 
according  to  the  forms  prescribed  by  the  law  of  the  place 
where  the  sale  takes  place. 

§  385.  A  question  involving  other  considerations  may 
be  presented ;  and  that  is,  whether  a  transfer  of  personal 
property  is  good  which  is  made  according  to  the  law  of  the 
owner's  domicil,  but  not  in  conformity  to  the  law  of  the 


3  Borge,  Coram,  on  Col.  and  For.  Law,  pt.  2,  ch.  20,  pp.  750 — 752  ;  Ante, 
§  364,  note. 

^  See  1  Kaims  on  Equity,  b.  3,  ch.  8,  §  3. 
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place  where  it  is  situate  7  And  whether  there  is  any  differ- 
ence in  such  a  case  between  the  t^jansfer  being  made  by  the 
owner  in  his  place  of  domicile  or  its  being  made  in  the  place 
ret  sit€e  f  For  instance^  let  us  suppose^  that  by  the  law  of 
the  domicil  of  the  owner  a  sale  of  goods  is  complete  and 
perfect,  to  pass  the  title  without  any  delivery,  and  that,  by 
the  law  of  the  place  of  their  situs,  the  sale  is  not  complete 
until  delivery.  In  such  a  case,  if  the  transfer  of  the  goods 
is  made  in  the  domicil  of  the  owner,  would  it  be  valid  with- 
out any  delivery  thereof,  so  as  to  pass  the  title  against  third 
persons  ?  If  it  would,  in  such  a  case,  what  would  be  the 
effect  if  the  transfer  was  made  in  the  place  where  the  goods 
were  situate  without  any  such  delivery  ? 

§  386.  The  former  question  has  been  much  discussed  in 
the  Courts  of  Louisiana,  from  a  supposed  difference  be- 
tween the  rule  of  the  common  law  and  that  of  the  civil  law 
on  this  subject.  By  the  common  law,  a  sale  of  goods  is,  or 
may  be,  complete  without  delivery  ^  But  by  the  law  of 
Louisiana,  delivery  is  necessary  to  complete  the  transfer, 
according  to  the  well-known  rule  of  the  civil  law :  Tradir 
iionibtis  et  usucapionibtis  dominia  rerum,  non  ntidis  pactis, 
transferuntur^ .  Upon  the  fullest  examination,  and  after  re- 
peated arguments,  the  Supreme  Court  of  Louisiana  have 
held  the  doctrine,  that  the  transfer  of  personal  property  in 

1  The  common  law  deems  a  sale  as  between  the  parties  complete  without 
a  delivery;  but  not  as  to  third  persons.  If,  therefore,  a  sale  is  madei  the 
purchaser,  in  order  to  complete  his  title  against  creditors  and  other  pur- 
chasers, must  take  possession  within  a  reasonable  time.  Where  the  property 
is  at  sea  at  the  time,  and  is  incapable  of  delivery,  there  the  title  is  complete 
without  delivery.  But  it  may  be  lost  by  an  omission  to  take  possesston 
within  a  reasonable  time  after  its  arrival  in  port.  See  Meeker  v.  Wilson, 
1  Gall.  R.  419;  1  Black.  Coram.  446,  448;  2  Kent,  Comm.  492,  493,  498; 
Id.  pp.515 — 522;  Bohlen  r.  Cleveland,  5  Mason,  R.  174;  3  Chitty  on 
Comm.  and  Manuf.  ch.  5,  §  2,  p.  272,  &c. ;  Lanfear  v,  Sumner,  17  Mass. 
R.  110;  Bigelow's  Digest,  Sale^  A.  B.;  Post,  §  389,  note.  See  also  Long 
on  Sales,  by  Rand  (edit,  1839),  ch.  7,  pp.  259 — 307. 

3  Cod.  lib.  2,  tit.  3,  1.  20;  Olivier  p.  Townes,  14  Martin,  R.  93,  102; 
Norris  v,  Mumford,  4  Martin,  R.  20;  Dumford  v.  Brooks's  Syndics,  3  Mar- 
tin, R.  222,  225. 
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that  State  is  not  complete,  so  as  to  pass  the  title  against 
creditors,  unless  a  delivery  is  made  in  conformity  to  the 
laws  of  that  State,  although  the  transfer  is  made  hy  the 
owner  in  his  foreign  domicil,  and  would  be  good  without 
delivery  by  the  laws  of  that  domicil  '• 

$  387.  The  reasoning  by  which  this  doctrine  is  main- 
tained, is  most  fully  developed  in  a  case  in  which  a  transfer 
of  a  part  of  a  ship  was  made  in  Virginia,  the  ship,  at  the 
time  of  the  sale,  being  locally  at  New  Orleans  ;  and,  before 
any  delivery  thereof,  she  was  attached  by  the  creditors  of 
the  vendor'.  It  was,  therefore,  a  case  of  conflict  of  rights 
between  the  creditor  and  the  purchaser.  The  learned 
Judged  who  delivered  the  opinion  of  the  Court  on  that  oc- 
casion, said :  *'  The  position  assumed  in  the  present  case  is, 
that  by  the  laws  of  all  civilized  countries,  the  alienation  of 
movable  property  must  be  determined  according  to  the  laws, 
rules,  and  regulations  in  force  where  the  owner's  domicil  is 
situated.  Hence,  it  is  insisted,  that,  as  by  the  law  existing  in 
the  State  where  the  vendor  lived,  no  delivery  was  necessary 
to  complete  the  sale,  it  must  be  considered  as  complete  here ; 
and,  that  it  is  a  violation  of  the  principle  just  referred  to,  to 
apply  to  the  contract  rules  which  are  peculiar  to  our  juris- 
prudence, and  different  from  those  contemplated  by  the 
parties  to  the  contract.*" 

§  388.  '*  We  readily  yield  an  assent  to  the  general  doc- 
trine for  which  the  appellee  contends.  He  has  supported 
it  by  a  variety  of  authorities  drawn  from  different  systems 
of  jurisprudence.  But  some  of  those  very  books  furnish  also 
the  exception  on  which  we  think  this  case  must  be  decided, 
namely,  that '  when  those  laws  clash  with,  and  interfere  with 


^  The  point  appears  to  have  been  first  decided  in  Norris  v.  Mumford,  4  Mar- 
tin, R.  20;  and  it  has  been  repeatedly  since  adjudged  in  other  cases,  and  par- 
ticularly in  Ramsay  r.  Stevenson,  5  Martin,  R.  23;  Fisk  r.  Chandler,  7  Mar- 
tin, R.  24;  and  Olivier  r.  Townes,  14  Martin,  R.  93.  Mr.  Livermore  has 
contested  the  doctrine  asserted  in  these  decisions  with  great  earnestness  and 
ability.     Liverra.  Diss.  §  220 — 223,  pp.  137 — 140. 

«  Olivier  v.  Townes,  14  Martin,  R.  93,  102. 

3  Mr.  Justice  Porter. 
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the  rights  of  the  citizens  of  the  countries  where  the  parties 
to  the  contract  seek  to  enforce  it,  as  one  or  other  of  them 
must  give  way,  those  prevailing  where  the  relief  is  sought 
must  have  the  preference.'  Such  is  the  language  of  the 
English  books  to  which  we  have  been  referred ;  and  Hu- 
berus,  whose  authority  is  more  frequently  resorted  to  on  this 
subject  than  that  of  any  other  writer,  because  he  has  treated 
it  more  extensively,  and  with  greater  ability  in  his  Treatise 
De  Cotiflictu  Legum,  (n.  11),  tells  us,  Effecta  cantractuump 
certo  loco  imtorum,  pro  jure  loci  illius  alibi  quoque  observam^ 
tur,  si  nullum  inde  dvibus  aUenis  creetur  prq^udidum,  injure 
Mi  qucBiito.  The  e£Pects  of  a  contract  entered  into  at  any 
place  will  be  allowed,  according  to  the  law  of  that  place, 
in  other  countries,  if  no  inconvenience  will  result  therefrom 
to  the  citizens  of  that  other  country,  with  respect  to  the 
right  which  they  demand.  This  distinction  appears  to  us 
founded  on  the  soundest  reasons.  The  municipal  laws  of  a 
country  have  no  force  beyond  its  territorial  limits ;  and  when 
another  government  permits  these  to  be  carried  into  effect 
within  her  jurisdiction^  she  does  so  upon  a  principle  of 
comity.  In  doing  so,  care  must  be  taken  that  no  injury  is 
inflicted  on  her  own  citizens,  otherwise  justice  would  be 
sacrificed  to  courtesy.  Nor  can  the  foreigner  or  stranger 
complain  of  this.  If  he  sends  his  property  within  a  juris* 
diction  different  from  that  where  he  resides,  he  impliedly 
submits  it  to  the  rules  and  regulations  in  force  in  the  coun- 
try where  he  places  it.  What  the  law  protects  it  has  a 
right  to  regulate.  A  strong  evidence  of  this  is  furnished  by 
the  doctrine  in  regard  to  successions.  The  general  princi- 
ple is,  that  the  personal  property  must  be  distributed  ac- 
cording to  the  law  of  the  State  where  the  testator  dies ;  but, 
so  &r  as  it  concerns  creditors,  it  is  governed  by  the  law  of 
the  country  where  the  property  is  situated.  If  an  English- 
man or  a  Frenchman  dies  abroad,  and  leaves  effects  here, 
we  regulate  the  order  in  which  his  debts  are  paid  by  our 
jurisprudence,  not  by  that  of  his  domicile** 


1  Post,  §  524. 
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§  389.  ''  We  proceed  to  examine  whether  giving  effect  to 
the  law  of  Virginia  on  the  contract  now  set  up  would  be 
working  an  injury  to  this  State  or  its  citizens.  In  doing 
this^  we  must  look  to  the  general  doctrine^  and  the  effect  it 
would  have  on  our  ordinary  transactions,  as  well  as  its  ope- 
ration in  this  particular  case.  If  we  held  here,  that  this 
sale  can  defeat  the  attachment,  we  should  on  the  same  prin- 
ciple be  obliged  to  decide,  that  the  claimant  would  hold  the 
object  sold  in  preference  to  a  second  purchaser  to  whom  it 
was  delivered;  the  rule  being,  that  when  the  debtor  can 
sell,  and  give  to  the  buyer  a  good  title,  the  creditor  can 
seize ;  or,  in  other  words,  where  the  first  sale  is  not  com- 
plete as  to  third  persons,  the  creditor  may  attach  and  ac- 
quire a  lien  \  In  relation  to  movable  property,  our  law  has 
provided,  that  delivery  is  essential  to  complete  the  contract 
of  sale  as  to  third  parties.  This  valuable  provision,  by 
which  all  our  citizens  are  bound  in  their  dealings,  protects 
them  from  the  frauds  to  which  they  would  be  daily  subjects, 
were  they  liable  to  be  affected  by  previous  contracts,  not 
followed  by  the  giving  of  possession.  The  exemption  con- 
tended for  here  in  behalf  of  the  residents  of  another  State^ 
would  deprive  them  of  that  protection  wherever  their  rights, 
as  purchasers,  came  in  contact  with  strangers ;  a  protection, 
which,  it  may  be  remarked,  it  is  of  the  utmost  importance, 
owing  to  our  peculiar  position,  that  we  should  carefully 
maintain.  This  city  is  becoming  a  vast  storehouse  for  mer- 
chandize sent  from  abroad,  owned  by  non-residents,  and  de- 
posited here  for  sale,  and  our  most  important  commercial 
transactions  are  in  relation  to  property  so  situated.  If  the 
purchasers  of  it  should  be  affected  by  all  the  previous  con- 
tracts made  at  the  owner's  domicil,  although  unaccompanied 
by  delivery,  it  is  easy  to  see  to  what  impositions  such  a 
doctrine  would  lead,  to  what  inconvenience  it  would  expose 
us,  and  how  severely  it  would  check  and  embarrass  our 
dealings.  However  anxious  we  may  be  to  extend  courtesy, 
and  afford  protection  to  the  people  of  other  countries,  who 


\ 


1  M*Neil  V.  Glass,  13  Martin,  B.  261. 
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come  themselves,  or  send  their  property  within  our  jurisdic- 
tion^ we  cannot  indulge  our  feelings  so  far  as  to  give  a  de- 
cision that  would  let  in  such  consequences  as  we  have  just 
spoken  of.  It  would  be  giving  to  a  foreign  purchaser  an 
advantage  which  the  resident  has  not,  and  that,  frequently, 
at  the  expense  of  the  latter.  This,  in  the  language  of  the 
law,  we  think,  would  be  a  great  inconvenience  to  the  citi« 
zens  of  this  State,  and  therefore  we  cannot  sanction  it  ^" 

§  390.  There  is  certainly  great  force  in  this  reasoning 
upon  general  principles ;  and  no  one  can  seriously  doubt, 
that  it  is  competent  for  any  State  to  adopt  such  a  rule  in 
its  own  legislation,  since  it  has  perfect  jurisdiction  over  all 
property,  personal  as  well  as  real,  within  its  own  territorial 
limits  '•  Nor  can  such  a  rule,  made  for  the  benefit  of  inno« 
cent  purchasers  and  creditors,  be  deemed  justly  open  to  the 


^  Olivier  v.  Townes,  14  Martin^  R.  97 — 103.  But  see  1  Kaims  on  Equity, 
b.  8,  ch.  8,  §  8.  Tlie  doctrine  of  this  case  seems  supported  by  that  of  Lan- 
fear  v,  Sumner,  (17  Mass.  R.  110),  although  in  the  latter  case  the  Court  do 
not  found  their  judgment  upon  any  supposed  conflict  between  foreign  and  do- 
mestic laws.  There  can  be  little  doubt,  that  the  sale  and  assignment  in  Phi- 
ladelphia, in  that  case,  was  a  complete  transfer  by  the  lex  loci  contractiis,  and 
there  was  certainly  legal  diligence  in  endeavouring  to  obtain  possession  after 
the  sale.  The  Court,  however,  thought,  that  delivery  was  essential  to  perfect 
the  transfer  by  the  law  of  Massachusetts ;  and  as  there  had  been  no  delivery 
until  the  property  was  attached  by  the  attaching  creditor  in  Massachusetts^ 
they  decided  in  favour  of  the  title  of  the  latter  against  the  vendee.  The  Court 
also  said,  that  where  each  of  the  parties  claimed  the  same  goods  by  a  legal 
title,  he  who  first  obtained  possession  would  hold  against  the  other,  and  for 
this  principle  they  relied  on  Lamb  v.  Durant,  12  Mass.  R.  54,  and  Caldwell 
r.  Ball,  1  T.  R.  205.  The  former  case  is  certainly  in  point ;  but  in  the 
latter,  the  decision  was  in  favour  of  the  party  who  first  had  acquired  a  legal 
title  by  the  prior  indorsement  of  the  bills  of  lading  to  him.  *'  Whoever  (said 
Ashurst,  J.)  was  first  in  possession  (not  of  the  goods,  but)  of  either  of  these 
bills  of  lading,  had  the  legal  title  vested  in  him.*'  Buller,  J.  said :  '*  Both 
parties  claim  under  T. ;  but  F.  &  Co.  have  the  first  legal  right,  for  two  bills 
of  lading  were  first  indorsed  to  them."  But  see  Conard  v.  Atlantic  Insurance 
Co.  1  Peters,  Sup.  C.  R.  386,  445;  Nath^Mi  v.  Oiles,  5  Taunt.  R.  558; 
Bohlen  V.Cleveland,  5 Mason,  R.  174. 

^  See  Liverm.  Diss.  §  221,  pp.  137,  138  ;  Id.  §  249,  pp.  150—162; 
Hall  ».  Campbell,  Cowp.  R.  208;  Hunter  v.  Potts,  4  T.  R.  182,  192; 
Phillips  V.  Hunter,  2  H.  BI.  402,  405;  Sill  v.  Worswick,  1  H.  Bl.  R.  G73, 
690,  691;  Davis  v.  Jaqnin,  5  Harr.  &  John.  R.  100. 
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reproach  of  being  founded  in  a  narrow  or  a  selfish  policy. 
But,  how  far  any  Court  of  justice  ought  upon  its  own  gene- 
ral authority  to  interpose  such  a  limitation,  independently 
of  positive  legislation,  has  been  thought  to  admit  of  more 
serious  question ;  since  the  doctrine  which  it  unfolds  aims 
a  direct  blow  at  the  soundness  of  the  policy  on  which  the 
general  rule,  that  personal  property  has  no  locality,  is  itself 
founded  ^  It  is  not,  indeed,  very  easy  to  reconcile  it  with 
the  doctrine  maintained  by  Lord  Loughborough,  which  has 
been  already  cited  ^,  or  with  other  cases  to  the  same  effect. 
Nor  is  it  easy  to  say  to  what  extent  it  may  be  pressed  in 
subversion  of  the  general  rule,  since  every  cmintrj  has  so 
many  minute  regulations  in  regard  to  the  transfers  of  per- 
sonal property  incorporated  into  its  municipal  code,  each  of 
which  may  be  properly  deemed  beneficial  to  its  own  govern- 
ment, or  to  the  interests  of  its  citizens  ^. 

§  39L  Another  case  illustrative  of  the  doctrine  may  be 
stated.  A  ship  belonging  to  New  York,  and  owned  there, 
was  transferred  while  at  sea,  according  to  the  law  of  the 
owner's  domicil ;  and  the  ship  subsequently  arrived  at  New 
Orleans,  and  was  attached  by  creditors,  before  any  delivery 
thereof  to  the  vendee.  The  question  was,  whether  the 
attachment  overreached  the  title  by  the  transfer.  The 
Supreme  Court  of  Louisiana  held,  that  it  did  not ;  and  that 
the  transfer  was  valid  to  all  intents  and  purposes.  The 
Court  took  the  distinction,  that  the  transfer  was  complete 
before  the  Louisiana  laws  could  locally  attach  upon  it.  "  In 
the  present  case,  (said  the  Court)  the  ship,  the  subject  of 
the  sale,  was  a  New  York  ship,  and  the  vendor  and  vendee 
resident  in  New  York.  If,  therefore,  according  to  the  lex 
loci  contract^,  that  of  the  domicil  of  both  parties,  the  sale 


*  See  Livermore,  Diss.  §  221 — 223,  pp.  137 — 140. 

2  Ante,  §  380;  Sill  v.  Worswick,  1  H.  Bl.  690.  See  also  1  Kaims  on 
Equity,  b.  3,  ch.  8,  §  3;  Ersk.  Inst.  b.  3,  tit.  2,  §  40;  Bruce  v,  Bruce,  2 
Bos.  &  Pull.  229,  note,  231 ;  Hunter  v.  Potts,  4  T.  R.  182,  192 ;  Phillips 
V.  Hunter,  2  H.  Bl.  402,  405. 

5  Mr.  Burge  manifestly  deems  the  decision  untenable.  3  Burge,  Comm. 
OA  Col.  and  For.  Law,  pt.  2,  ch.  20,  pp.  763,  764. 
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transfers  the  property  without  a  delivery^  it  did  eo  mstimti, 
or  not  at  all.  In  transferring  it,  it  did  not  work  any  iigury 
to  the  rights  of  the  people  of  another  country ;  it  did  not 
transfer  the  property  of  a  thing  within  the  jurisdiction  of 
another  government.  If  two  persons  in  any  country  choose 
to  bargain  as  to  the  property  which  one  of  them  has  in  a 
chattel  not  within  the  jurisdiction  of  the  place,  they  cannot 
expect  that  the  rights  of  persons  in  the  country  in  which 
the  chattel  is  will  be  permitted  to  be  effected  by  their  con- 
tract. But  if  the  chattel  be  at  sea  or  in  any  other  place, 
if  any  there  be,  in  which  the  law  of  no  particular  country 
prevails,  the  bargain  will  have  its  full  effect,  eo  instanti,  as 
to  the  whole  world.  And  the  circumstance  of  the  chattel 
being  afterwards  brought  into  a  country  according  to  the 
laws  of  which  the  sale  would  be  invalid,  would  not  affect 
it^""  But  if  the  ship  had  been  at  the  time  of  the  sale  in 
New  Orleans,  and  she  had  been  attached  before  an  actual 
delivery  to  the  vendee,  the  title  of  the  attaching  creditor 
would  have  prevailed*. 

§  392.  But,  let  us  suppose  two  persons,  each  claiming  as 
a  purchaser  under  different  transfers  of  the  same  personal 
property,  one  by  a  transfer  from  a  partner  in  the  place 
where  the  property  is  locally  situate,  and  another  by  a 
transfer  made  by  the  other  partner  in  the  domicil  of  the 
firm, — and  by  the  law  of  the  latter  place  delivery  is  not 
essential  to  complete  the  transfer, — but  by  the  law  of  the 
former  it  is;  which  title  is  to  prevail?  According  to  the 
doctrine  held  in  Louisiana,  the  title  of  the  purchaser  in  the 
place  m  sitce  ought  to  prevaiP.  And  that  doctrine  seems 
confirmed  by  the  reasoning  in  certain  decisions  of  the  Su- 
preme Court  of  Massachusetts,  although  the  precise  point 
as  to  the  conflict  of  laws  was  not  litigated,  and  the  law  of 


1  Thuret  v.  Jenkins,  7  Martin,  R.  318,  353,  354. 
3  Price  p.  Morgan,  7  Martin,  R.  707;  Ante,  §  386— -389. 
3  Ramsay  v,  Stevenson,  5  Martin,  R«  23,  77,  78;  Thnret  9.  Jenkins,  7 
Martin,  R,  353. 
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Massachusetts  was  supposed  to  require  a  delivery  to  com- 
plete the  title'. 

§  393.  A  case  somewhat  different  has  been  put  by  the 
Supreme  Court  of  Louisiana.  "  If  (say  the  Court)  A.  and 
B.  be  partners  in  New  Orleans^  and  C.  purchases  from  A. 
a  quantity  of  cotton  in  the  warehouse  of  the  firm,  will  his 
right  thereto,  if  he  take  instant  possession  of  it,  be  affected 
by  a  sale  made  a  few  days  before  by  B.  in  Natchez  or  Mo- 
bile 7  Will  not  C.  be  listened  to  in  his  own  State,  when  be 
shews,  that  by  the  lex  fori,  by  that  of  loci  contractUsy  by  that 
of  the  domicil  of  his  vendors,  and  of  his  own,  the  sale  and 
delivery  vested  the  property*?**  The  case  is  certainly  very 
strongly  put.  But  after  all  it  must  entirely  depend  upon 
the  point,  whether  the  prior  transfer  at  Natchez  or  Mobile 
conveyed  a  perfect  title  by  the  law  of  those  places  without 
delivery ;  and  if  so,  whether  the  lex  rei  sitae  ought  to  pre- 
vail against  it  ?  If  no  delivery  were  required  by  the  law  of 
Louisiana  to  perfect  the  title,  the  Natchez  or  Mobile  pur- 
chaser would  prevail,  even  in  the  Courts  of  Louisiana, 
against  the  purchaser  in  New  Orleans,  whatever  might  be 
the  apparent  hardship  of  the  case  under  all  the  circum- 
stances. 

§  394.  On  the  other  hand,  let  us  take  the  case  of  a  ship- 
ment of  goods  from  England  to  New  Orleans,  on  account 
and  risk  of  a  merchant  domiciled  in  England,  who  owes 
debts  in  New  Orleans,  and  a  subsequent  transfer  of  the  bill 
of  lading  in  England  to  a  purchaser,  after  their  arrival  at 
New  Orleans,  but  before  the  unlading  thereof.  Could  a 
creditor  of  the  shipper  at  New  Orleans,  by  an  attachment, 
oust  the  title  of  the  purchaser,  because  there  had  been  no 
delivery  to  the  purchaser  under  the  bill  of  lading  ?  By  the 
law  of  England  ^  and,  indeed,  by  that  of  many  other  com- 


*  See  Lamb  v.  Durant,  12  Mass.  R.  54;    Lanfear  v.  Sumner,  17  Mass. 
R.  110;   Ante,  §  386,  389,  note. 

2  Thuret  V.  Jenkins,  7  Martin,  R.  353. 

3  Lickbarrow  r.  Mason,  2  T.  R.  63;  Abbott  on  Sbipp.  pt.3,  cb.  9,  §  16. 


^ 
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mercial  States^  the  legal  title  of  the  goods  passes  by  me 
mere  indorsement  and  delivery  of  the  bill  of  lading,  without 
any  actual  possession  of  the  goods  by  the  purchaser  ^ 
Would  such  a  title,  so  acquired,  be  devested  by  the  want  of 
a  delivery,  according  to  the  laws  of  Louisiana  ?  If  so, 
it  would  most  materially  impair  the  confidence  which  the 
commercial  world  have  hitherto  reposed  in  the  universal 
validity  of  the  title  acquired  under  a  bill  of  lading.  No 
opinion  is  intended  to  be  here  expressed  on  the  point  by  the 
Author  ;  but  it  is  presented,  in  order  to  shew  that  the  doc- 
trine is  not  without  its  embarrassments. 

§  395.  If,  however,  the  doctrine  of  the  law  rei  sitce 
is  to  prevail  over  that  of  the  law  of  the  place  of  the 
transfer  in  some  cases,  even  in  respect  to  movables,  what  is 
to  be  said  in  relation  to  assignments  of  choses  in  action,  or 
debts  due  by  debtors  resident  in  a  foreign  country  ?  Would 
an  attachment  before  notice  defeat  such  assignments  in 
favour  of  the  attaching  creditor,  although  notice  of  the  as- 
signment should  be  afterwards  given  to  him  within  a  rea- 
sonable time  ^  ?  By  the  law  of  some  countries,  an  assign- 
ment of  a  debt  is  good  without  any  notice  to  the  debtor, 
and  takes  effect  instanter  ;  by  the  law  of  other  countries, 
notice  is  necessary  to  perfect  the  title  \  Would  an  assign- 
ment of  a  debt  in  the  creditor's  domicil,  where  it  would  be 
good  without  any  such  notice,  be  ineffectual,  if  the  debtor 
resided  in  a  country  where  such  notice  would  be  necessary  ? 
Suppose  an  attachment  made  by  a  creditor  in  the  inter- 
vening period  between  the  time  of  the  assignment  and  the 


^  By  the  old  French  law,  bills  of  lading  were  not  negotiable,  so  as  to  pass 
a  title  in  the  property  to  the  assignee,  but  only  gave  him  a  right  of  action 
subordinate  to  the  rights  of  third  persons.  1  Em^rig.  Assur.  ch.  11,  §  3. 
By  the  Code  of  Commerce,  (art.  281),  bills  of  lading  are  now  negotiable,  so 
as  to  pass  the  property  to  the  indorsee.  See  3  Pardessus,  pt.  3,  tit.  4,  ch.  3, 
art.  727. 

3  See  Sill  v.  Worswick,  1  H.  Bl.  691,  692;  Bohlen  v.  Cleveland,  5  Ma- 
son, R.  174.  See  Holmes  v,  Remsen,  4  John.  Ch.  R.  460;  Lewis  r.  Wallis, 
Sir  Thomas  Jones,  R.  223  ;   1  Kairas,  Equity,  b.  3,  ch.  8,  §  3,  p.  344. 

3  3  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  20,  pp.  777,  778. 
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iK^ce ;  would  the  assignment  or  the  attachment  be  entitled 
to  a  preference  ^  ?  By  the  Scottish  law,  a  creditor  may  as- 
sign his  debt  to  another  person,  but  the  transfer  is  not  com- 
plete, so  as  to  vest  the  title  absolutely  in  the  as^gnee,  until 
notice  of  the  assignment, — or,  as  the  Scotch  phrase  is,  until 
an  intimation  of  the  assignment  is  given  to  the  debtor.  If, 
therefore,  an  assignment  is  made,  a  creditor  of  the  original 
creditor  may,  before  such  intimation,  arrest  or  attach  the 
debt  in  the  hands  of  the  debtor,  and  will  thereby  acquire  a 
preference  over  the  assignee.  That  doctrine,  it  would 
seem,  has  been  actually  applied  in  Scotland  to  debts  due  by 
Scottish  debtors  to  foreign  creditors,  and  assigned  in  the 
domicil  of  the  latter  ^. 

§  396.     According  to  our  law  a  different  doctrine  would 

1  See  III  Re  Wilson,  cited  1  H.  Bl.  691,  692;   Post,  §  399  a. 

^  Selkrig  v.  Davis,  2  Rose,  Bank.  Cas.,  315;  Stein's  Case,  1  Rose^ 
Bank.  Cas.  481;  2  Bell,  Comm.  pp.  21 — 23,  4th  edit.;  Id.  pp.  16—23, 
5th  edit. ;  S  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  20,  pp.  777t  778. 
But  see  In  Re  Wilson,  cited  1  H.  Bl.  691,  692.— I  have  stated  the  law  of 
Scotland,  as  I  understand  it  to  he  stated  in  the  opinion  of  Lord  Eldon,  in 
Selkrig  v.  Davis,  (2  Rose,  Bank.  Cas.  315i  2  Dow,  R.  230,  250),  though 
it  would  seem  to  he  exactly  like  the  Massachusetts  law  stated  in  the  next 
section  (§  396).  And  so  it  was  understood  hy  Lord  Hardwicke  and  Lord 
Loughborough.  The  following  passage  from  the  judgment  of  the  latter,  in 
Sill  V.  Worswick,  (1  H.  Bl.  R.  691,  692),  gives  a  very  exact  view  of 
their  opinions.  "  A  question  of  this  nature  came  hefore  Lord  Hardwicke 
Tery  largely  in  the  bankruptcy  of  Captain  Wilson.  With  the  little  explana- 
Uon  I  am  enabled  to  give  of  that  case,  in  which  the  Court  of  Session  entirely 
concurred  with  Lord  Hardwicke,  the  distinctions  will  be  apparent.  There 
were  three  different  sets  of  creditors  who  claimed,  subject  to  the  determination 
of  the  Court,  on  the  ground  that  Wilson  had  considerable  debts  due  to  him  in 
Scotland.  By  the  law  of  Scotland  debts  are  assignable,  and  an  assignment 
of  a  debt  notified  to  the  debtor,  which  is  technically  called  an  intimation, 
makes  a  specific  lien  quoad  that  debt.  An  assignment  of  a  debt  not  intimated 
to  the  debtor,  gives  a  right  to  the  assignee  to  demand  that  debt;  but  it  is  a 
right  inferior  to  that  of  the  creditor,  who  has  obtained  his  assignment  and  in- 
timated it.  By  the  law  of  Scotland,  also,  there  is  a  process  for  the  recovery 
of  debts,  which  is  called  an  arrestment.  Some  of  Wilson's  creditors  had 
assignments  of  specific  debts  intimated  to  the  debtors,  and  completed  by  that 
intimation,  prior  to  the  act  of  bankruptcy.  Others  had  assignments  of  debts 
not  intimated  before  the  bankruptcy.  Others  had  arrested  the  debts  due  to 
him  subsequent  to  the  bankruptcy,  and  were  proceeding  under  those  arrest- 
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prevail ;  for  an  assignment  operates^  per  se,  as  an  equitable 
transfer  of  the  debt  K  Notice  is^  indeed^  indispensable  to 
charge  the  debtor  with  the  duty  of  payment  to  the  assignee ; 
so  that  if  without  notice  he  pays  the  debt  to  the  assignor, 
or  it  is  recovered  by  process  against  him^  he  will  be  dis- 
charged from  the  debt  ^  But  an  arrest  or  attachment  of 
the  debt  in  his  hands  by  any  creditor  of  the  assignor,  will 
not  entitle  such  creditor  to  a  priority  of  right,  if  the  debtor 

ments  to  recover  payment  of  those  debts.  The  determination  of  Lord  Hard« 
wicke,  and  that  of  the  Court  of  Session,  entirely  concurred.  The  first  class 
I  have  mentioned,  namely,  the  creditors  who  had  specific  assignments  of 
specific  debts,  intimated  to  the  debtors  prior  to  the  bankruptcy,  were  holden 
by  Lord  Hardwicke  to  stand  in  the  same  situation  as  creditors  claiming  by 
mortgage  antecedent  to  the  bankruptcy.  All,  therefore,  he  would  do  with 
-respect  to  them  was,  that,  if  they  recovered  under  that  decree,  they  could  not 
come  in  under  the  commission  without  accounting  to  the  other  creditors  for 
what  they  had  taken  under  their  specific  security.  With  respect  to  the  next 
class  of  creditors.  Lord  Hardwicke  was  of  opinion,  and  the  Court  of  Session 
were  of  the  same  opinion,  that  their  title  being  a  title  by  assignment,  was 
preferable  to  the  title  by  arrestment ;  and  they  likewise  held,  that  the  arrest- 
ments being  subsequent  to  the  bankruptcy,  were  of  no  avail,  the  property 
being  by  assignment  vested  in  the  assignees  under  the  commission.  It  is  in 
this  sense  that  an  expression  has  been  used  by  Lord  Mansfield,  in  one  or  two 
cases,  in  which  his  language,  rather  than  his  decision*  has  been  quoted,  with 
respect  to  the  law  of  Scotland,  namely,  that  the  effect  of  the  assignment  under 
a  commission  of  bankruptcy  was  the  same  as  a  voluntary  assignment.  For 
80  the  law  of  Scotland  treats  it,  in  contradistinction  to  the  assignment  per- 
fected by  intimation,  and  to  an  assignment  which  the  party  might  be  com- 
pelled to  make.  But  it  does  not  follow  that  it  is  an  assignment  without  con- 
sideration. On  the  contrary,  it  is  for  a  just  consideration;  not,  indeed,  for 
money  actually  paid,  nor  for  a  consideration  immediately  preceding  the  assign- 
ment. In  that  respect,  therefore,  it  is  a  voluntary  assignment.  But  taking 
it  to  be  so,  it  excludes,  and  is  preferable  to  ail  others  attaching;  it  is  pre- 
ferable to  all  the  arresters ;  it  is  preferable  to  all  creditors  who  stand  under 
the  same  class;  and  to  all  who  have  not  taken  the  steps  to  acquire  a  specific 
lien  till  after  the  act  of  bankruptcy  committed." 

1  See  Ante,  §  395,  and  note;  3  Burge,  Comm.  on  Col.  and  For.  Law, 
pt.  2,  ch.  20,  pp.  777,  778. 

^  Foster  v,  Sinkler,  4  Mass.  R.  450;  Blake  r.  Williams,  13  Mass.  R. 
286,  307,  308,  314;  Wood  v.  Partridge,  11  Mass.  R.  488;  Dix  v.  Cobb, 
4  Mass.  R.  508;  Bohlen  v,  Cleveland,  5  Mason,  R.  174;  Holmes  v, 
Remsen,  4  John.  Ch.  R.  460,  486.  See  3  Burge,  Comm.  on  Col.  and  For. 
Law,  pt.  2,  ch.  20,  pp.  777,  778. 
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receives  notice  of  the  assignment^  pendente  lite,  and  in  time 
to  avail  himself  of  it  in  discharge  of  the  suit  against  him  ^ 

§  397-  In  such  a  case  of  conflict  of  laws,  the  difficulty  of 
applying  any  other  than  the  general  principle,  that  movables 
are  transferable  according  to  the  law  of  the  domicil  of  the 
owner,  is  apparent.  Let  us  take  the  case  of  a  Massa- 
chusetts creditor,  assigning  in  that  State  a  debt  contracted 
there,  and  due  to  him  by  a  person  then  domiciled  in  Scot- 
land. The  transfer  is  in  equity  complete  in  the  place  where 
it  is  made,  without  notice ;  but  in  the  place  where  the  debt 
is  due,  it  is  not  complete  without  notice.  To  give  effect  in 
such  a  case  to  the  law  of  Scotland,  in  opposition  to  that  of 
Massachusetts,  would  be  to  give  a  locality  to  the  debt,  and 
to  subject  it  to  the  exclusive  operation  of  the  law  of  the 
debtor's  domicil.  And  it  might  involve  this  most  serious 
difficulty,  that  if  the  debtor  were  afterwards  found  in  Mas- 
sachusetts, or  in  any  other  country  than  Scotland,  he  might 
be  compelled  to  pay  the  debt  to  the  assignee,  although  it 
might  have  been  recovered  from  him  in  Scotland  by  a 
creditor,  in  a  proceeding  by  attachment  of  the  debt  in  his 
hands,  he  having  had  notice  of  the  VLSsKgavaent,  pendente  lite. 

§  398.  The  reasoning  of  Lord  Kenyon,  in  a  celebrated 
case',  would  certainly  lead  to  the  conclusion,  that  an  assign- 
ment of  personal  property,  whether  it  were  of  goods  or 
debts,  according  to  the  law  of  the  owner's  domicil,  would 
pass  the  title  in  whatever  country  it  might  be,  unless  there 
were  some  prohibitory  law  in  that  country.  His  language 
is :  ''  Every  person  having  property  in  a  foreign  country, 
may  dispose  of  it  in  this;  though,  indeed,  if  there  be  a 
law  in  that  country  directing  a  particular  mode  of  con- 
veyance that  ought  to  be  adopted.     But  in  this  case  no 

I  Foster  v.  Sinkler,  4  Mass.  R.  450;  Blake  v.  VTilliams,  13  Mass.  R. 
286,  307,  308,  314;  Wood  v.  Partridge,  11  Mass.  R.  488;  Dix  v.  Cobb, 
4  Mass.  R.  508;  Bohlen  v.  Cleveland,  5  Mason,  R.  174;  Holmes  r. 
Remsen,  4  John.  Ch.  R.  460,  486.  See  3  Burge,  Coram,  on  Col.  and  For. 
Law,  pt.  2,  ch.  20,  pp.  777,  778. 

a  Hunter  r.  Potts,  4  T.  R.  182,  192.  See  Liverm.  Diss.  pp.  140—159; 
Id.  p.  159,  §  249.     See  Ante,  §  383. 
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law  of  that  kind  is  stated;  and  we  cannot  conjecture 
that  it  is  not  competent  to  the  bankrupt  himself^  prior 
to  his  bankruptcy,  to  have  disposed  of  his  property  as  he 
pleased."  The  same  doctrine  is  maintained  by  Lord  Hard- 
wicke  and  Lord  Loughborough.  And  all  these  learned 
judges  apply  it  equally  to  the  cases  of  assignments  of  goods 
and  debts,  to  voluntary  assignments  by  the  party,  and  also 
(as  we  shall  more  fully  see  hereafter)  to  assignments  by 
operation  of  law,  as  in  cases  of  bankruptcy.  The  question 
of  prior  notice,  or  intimation,  does  not  seem  to  have  been 
thought  by  them  material,  for  they  treat  the  transfer  as 
complete  from  the  time  of  the  assignment ;  and,  if  that  has 
priority  in  point  of  time  over  an  arrest  or  attachment  of  the 
property,  it  is  to  prevail.  The  law  of  England  would  cer- 
tainly give  effect  to  such  an  assignment  of  any  goods  or 
debts  in  England  which  were  assigned  by  the  owner  in  a 
foreign  country  ^ 

§  399.  Lord  Kaims,  in  commenting  on  the  subject,  says : 
"  That,  considering  a  debt  as  a  subject  belonging  to  the 
creditor,  the  natural  fiction  would  be  (if  any  were  admissi- 
ble) to  place  it  with  the  creditor,  as  in  his  possession,  upon 
the  maxim,  mobilia  non  habent  sequelam.  Others  are  more 
disposed  to  place  it  with  the  debtor  ^"  But,  in  fact,  a  debt 
is  not  a  corpus  capable  of  local  position,  but  purely  a  jtis 
incorporale^.  And,  therefore,  where  the  debtor  and  creditor 
live  in  different  countries,  and  are  subjected  to  different 
laws.  Lord  Kaims  thinks  the  law  of  the  domicil  of  the  cre- 


^  See  Solomons  r.  Ross,  and  other  cases  cited,  1  H.  Bl.  131,  132^  note; 
Sill  V.  Worswick,  1  H.  Bl.  C65,  690,  691;  In  re  Wilson,  cited  Ibid.  pp. 
691—693;  Lewis  v.  Wallis,  T.  Jones,  R.  223.  See  also  Selkrig  r.  Davii, 
2 Rose,  Bank.  Cas.  97;  S.  C.  Id.  291,  315 — 317;  Kaims  on  Equity, 
B.  3,  ch.  8,  §  4;  Scott  v.  Allnutt,  2  Dow.  &  Clarke,  R.  404,  412;  Liverm. 
Diss.  p.  159;  Ogden  v.  Saunders,  12  Wheat.  R.  364,  365.  See  also  Mer- 
lin, Repert.  Faillit6,  pp.412,  414,  415. 

^  Kaims  on  Equity,  b.  3,  ch.  8,  §  4.     See  Morrison's  Case,  4T.  R.  185; 

1  H.  Bl.  677;   Ante,  §  362;  Rodenburg,  De  Div.'Stat.  tit.  2,  c.  5,   §  16; 

2  Boullenois,  App.  pp,  47—49;  Ante,  §  377. 

3  See  Ante,  §  362,  376,  384;  3  Burge,  Comm.  on  Col.  and  For.  Law« 
pt.  2,  ch.  20,  pp.  777 — 779. 
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ditor  ought  to  prevail'.  He  then  adds :  "  When  the  creditor 
makes  a  voluntary  conveyance^  it  is  to  be  expected  that  he 
should  speak  in  the  style  and  form  of  his  own  country;  and, 
consequently^  that  the  rule  of  his  own  country  should  be  the 
rule  here.  In  a  word,  the  will  of  a  proprietor,  or  of  a  cre- 
ditor, is  a  good  title  jure  gentium  that  ought  to  be  effectual 
everywhere.  Thus,  an  assignment  made  by  a  creditor  in 
Scotland,  according  to  our  forms,  of  a  debt  due  to  him  by  a 
person  in  a  foreign  country,  ought  to  be  sustained  in  that 
country,  as  a  good  title  for  demanding  payment ;  and  a 
foreign  assignment  of  a  debt  due  here,  regular  according 
to  the  law  of  the  country,  ought  to  be  sustained  by  our 
judges'/'  In  another  place  he  adds :  ^^  An  equitable  title^ 
in  opposition  to  one  that  is  legal,  can  never  found  a  real 
action  (joctio  in  rem).    It  cannot  have  a  stronger  effisct  than 

1  On  this  point  I  cannot  do  better  than  insert  a  passage  from  Mr.  Liver- 
more's  Dissertations^  (p.  162,  §  251),  illnstratiye  of  the  same  principles. 
''  It  was  formerly  doubted  by  some,  whether  personal  actions  should  be  con* 
tidered  as  movables,  and  whether  they  should  not  be  considered  to  have  a 
Jocation  in  the  domicil  of  the  debtor.  But  the  common  opinion  seems  to  be 
well  settled,  that,  considered  actively,  and  with  respect  to  the  interest  of  the 
creditor  and  his  representatives,  they  must  be  considered  as  attached  to  the 
person  of  the  creditor;  and  this,  although  the  payment  of  the  debt  is  secured 
by  IB  hypothecation  upon  an  immovable  property.  Such  is  the  doctrine  of 
DamouUn :  Nomina  et  jura,  et  quaecumque  incorporalia,  non  circnmscribantnr 
loco,  et  sic  non  opus  est  accedere  ad  certum  locum.  Tum  si  haec  jura  alicubi 
esse  conserentur,  non  reputarentur  esse  in  re  pro  illis  hypothecate,  nee  in  de- 
bitorit  personi,  sed  magis  in  personi  creditoris,  in  quo  activ^  resident,  et 
ejus  ossibus  inhserent.  Molin.  Oper.  Comm.  ad  Conauet.  Paris,  dt.  1,  De 
fiefs.  §  1,  n.  9,  pp.  56,  57«  So  also  Casaregis,  after  saying  that  movables 
are  attached  to  the  person  of  the  owner,  and  at  his  death,  will  be  distributed 
according  to  the  laws  of  his  domicil,  proceeds  to  consider  what  will  be  the 
rule  with  respect  to  debts,  and  determines  that  they  follow  the  person  of  the 
creditor.  An  ita  decendum  de  nominibus  debitorum,  actionibus,  ac  juribus, 
qua?  bona  neque  dicuntur  mobilia,  neqne  immobilia,  sed  tertiam  speciem  bono- 
rum  coroponant,  et  dicuntur  incorporalia?  Et  respondeo  affirmative;  nam 
statatum  ben^  coinprehendit  nomina  debitorum,  licet  forensiom,  quia  eorum 
obligationes  non  circumscribuntur  locis,  ideoque  attenditur  statutum,  cui  sub- 
jectus  est  testator.  Et  haec  verior  est  sententia;  nam  debitorum  nomina 
tanquam  personae  cobaerentia,  debent  regulari  secundum  statu ta  loci,  cui  cre- 
ditor est  subjectus."  Casaregis,  In  Ruhr.  Stat.  Cit.  Genuae  de  Success,  ab 
Intest.  n.  64,  65,  torn.  4y  pp.  42,  43. 

2  Kaims  on  Equity,  b.  3,  ch.  8,  §  4. 
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to  found  an  action  against  the  proprietor  to  grant  a  more 
formal  rights  or  in  his  default  that  the  Court  shall  grant  it. 
But  in  the  case  of  a  debt^  where  the  question  is  not  about 
property,  but  payment,  an  equitable  title  coincides  in  a 
good  measure  with  a  legal  title.  An  assignment  made  by  a 
foreign  creditor,  according  to  the  formalities  of  his  country, 
will  be  sustained  here  as  a  good  title  for  demanding  pay- 
ment from  the  debtor ;  and  it  will  be  sustained  though  in- 
formal, provided  it  be  good  Jure  gentium  ;  that  is,  provided 
that  the  creditor  really  granted  the  assignment.  Such 
effect  hath  an  equitable  title ;  and  a  legal  title  can  have  no 
stronger  effect  ^''  This  is  in  perfect  coincidence  with  the 
law  of  England  and  America  ^ 

§  399  a.  Questions  may  arise  upon  the  conflict  of  laws, 
where  an  assignment  is  validly  made  of  personal  property  in 
one  country  by  the  owner  thereof,  and  the  property  is  at 
the  time  of  the  assignment  locally  in  another  country,  by 
whose  laws  it  is  liable  to  be  attached  by  a  trustee  process 
or  garnishment,  and  an  attachment  is  actually  made  by  a 
creditor  of  the  assignor  before  notice  of  the  assignment.  In 
such  a  case,  (as  we  have  seen^),  if  notice  thereof  is  given  be- 
fore judgment  in  the  suit,  the  assignee  will  be  entitled  to 
maintain  his  priority  of  title.  But,  suppose  the  lex  fori  en- 
forces a  different  rule,  and  will  in  such  a  case  entitle  the 
creditor  to  a  priority  of  right  and  a  judgment  against  the 
property;  will  that  judgment  conclude  the  assignee,  if  the 


1  Kaims  on  Equity,  b.  3,  cb.  8,  §  4,  sub  finem.  See  also  Huberus,  De 
Confl.  Leg.  lib.  l,tit.  3,  §  9. 

2  See  Holmes  v.  Remsen,  4  John.  Ch.  R.  460,  486  ;  S.  P.  20  John.  R. 
229,  267;  Moreton  v.  Milne,  6  Binn.  R.  353,  361,  369;  Blake  v.  Wil- 
liams, 6,  Pick.  R.  286,  307,  314. — It  is  a  very  different  question,  when  an 
assignment  of  a  debt  is  lawfully  made,  whether  the  assignee  can  sue  the  debtor 
in  bis  own  name,  or  must  sue  in  the  name  of  the  assignor.  That  point  has 
been  sometimes  thought  to  belong  to  the  mode  of  remedy  rather  than  the 
right,  and  of  course  is  to  be  governed  by  the  lex  fori.  See  3  Bnrge,  Comm* 
on  Col.  and  For.  Law,  pt.  2,  ch.  20,  pp.  777»  778;  and  see  also  Wolff  v* 
Ozholm,  6  Maule  &  Selw.  92,  93.  But  see  Alivon  v,  Fornival,  1  Cromp. 
Mees.  &  Rose.  277,  296  ;  Post,  §  420,  666. 

3  Ante,  §  396. 
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property  is  afterwards  found  in  the  country  where  the  as- 
signment is  made^  by  whose  laws  the  maxim  prevails.  Qui 
prior  est  in  tempore,  potior  est  in  jure  9  Suppose  the  property 
to  be  found  in  a  different  foreign  country,  and  the  assignee 
should  sue  for  the  same  in  the  courts  thereof,  what  law 
ought  to  be  regarded  in  ascertaining  the  title — the  law  of 
the  place  of  the  assignment,  or  that  of  the  judgment  ?  Will 
it  make  any  difference  whether  the  assignee  might  or  might 
not  have  intervened  for  his  right  in  the  first  suit  before 
judgment  ?  or,  that  he  happened  to  be  in  the  country  where 
the  judgment  was  rendered  at  the  time  of  the  rendition 
thereof?  These  are  questions  more  easily  put  than  an- 
swered, and  will  well  deserve  the  attention  of  courts  of  jus- 
tice, when  they  are  called  upon  to  enforce  the  rights  of 
creditors  in  the  local  tribunals,  against  the  prior  claims  of 
title  of  assignees  under  assignments  of  debts  or  other  per- 
sonal property  made  in  a  foreign  country  \ 
.  §  400.  But  where  an  attachment  or  garnishment  has  been 
made  by  a  creditor  according  to  the  local  law  rei  sitce,  be- 
fore any  assignment  by  the  party,  or  by  operation  of  law  in 
invitum,  there  is  room  for  a  distinction ;  and  it  may  well  be 
held,  that  in  such  a  case  the  attaching  creditor  is  entitled  to 
a  priority  over  the  assignee.  .  For  in  such  case  the  rule 
may  justly  prevail.  Qui  prior  est  in  tempore,  potior  est  injure; 
and  the  creditor  is  equitably  entitled  to  the  benefits  of  his 
diligence.  A  case  to  this  effect  is  reported  by  Casaregis, 
and  reasoned  out  without  great  force  upon  general  prin- 
ciples. The  doctrine  does  not,  indeed,  seem  in  its  nature 
susceptible  of  any  well-founded  doubt ;  and  it  is  in  entire 
conformity  to  the  principles  on  the  same  subject  recognised 
both  in  England  and  in  America '. 

§  401.  There  are  some  other  matters  connected  with  this 


1  Ante,  §  395,  396. 

2  Mr.  Livermore,  in  his  Dissertations,  (pp.  159 — 162),  has  given  the  case 
and  the  reasoning  of  Casaregis  at  large.  See  Selkrig  v,  Davis,  2  Rose, 
Bank.  Cas.  291,  310  ;  Casaregis,  II  Cambista  Instruito,  cap.  7,  torn.  3, 
p.  64. 


CH.  IX.]  PERSONAL   PROPERTY.  577 

subject  which  deserve  attention.  Upon  the  sale  of  goods  on 
credit,  by  the  law  of  some  commercial  countries,  a  right  is 
reserved  to  the  vendor  to  re-take  them,  or  he  has  a  lien 
upon  them  for  the  price  if  unpaid ;  and  in  other  countries, 
he  possesses  a  right  of  stoppage  in  transitu,  only  in  cases  of 
insolvency  of  the  vendee  ^  The  Roman  law  did  not  gene- 
rally consider  the  transfer  of  property  to  be  complete  by 
sale  and  delivery  alone,  without  payment  or  security  given 
for  the  price,  unless  the  vendor  agreed  to  give  a  general 
credit  to  the  purchaser ;  but  it  allowed  the  vendor  to  re- 
claim the  goods  out  of  the  possession  of  the  purchaser,  as 
being  still  his  own  property.  Quod  vendidi  (say  the  Pan- 
dects) non  aliter  fit  accipientis,  quam  ri  aut  pretium  nobis 
solutum  sit,  aut  satis  eo  nomine  datum,  vel  etiam  fidem  habU" 
erimus  emptori  sine  ulld  satisfactione  K  The  present  code  of 
France  gives  a  privilege  or  right  of  revendication  against 
the  purchaser  for  the  price  of  goods  sold,  so  long  as  they 
remain  in  the  possession  of  the  debtor  '•  In  respect  to  ships, 
a  privilege  is  given  by  the  same  code  to  certain  classes  of 
creditors  (such  as  vendors,  buUders,  repairers,  mariners, 
&c.)  upon  the  ship,  which  takes  effect  even  against  subse- 
quent purchasers,  until  the  ship  has  made  a  voyage  after 
the  purchase  ^.  And,  by  the  general  maritime  law,  acknow- 
ledged in  most  if  not  in  all  commercial  countries,  hypotheca- 
tions and  liens  are  recognised  to  exist  for  seamen's  wages, 
and  for  repairs  of  foreign  ships,  and  for  salvage^. 

1  Abbott  on  Shipp.  pt.  1,  ch.  1,  §  6;  Id.  pt.  8,  ch.  9,  §  2;  1  Domat, 
Civil  Law,  b.  1,  tit.  2,  $  3,  n.  1,  2;  Id.  §  12,  n.  13 ;  Id.  b.  3,  tit.  1,  §  5, 
a.  3,  4,  note ;  Merlin,  R6pert.  Revendicadon,  §  1^  n.  6;  Code  Civil,  art. 
2102  ;  4  Pardessus,  Droit  Comm.  art.  939,  940,  1204  ;  2  Kent  Comm. 
Lect.  39,  p.  540,  3rd  edit. ;  Ante,  §  322—328  ;  3  Barge,  Comm.  on  Col. 
and  For.  Law,  pt.  2,  cb.  20,  p.  770. 

3  Digest,  lib.  18,  tit.  1,  1. 19;  Id.  lib.  14,  tit.  4, 1. 5,  n.  18.— As  to  liens 
for  unpaid  purchase-money  on  lands,  see  ante,  §  322  b,  and  Gillman  v.BrowUf 
1  Mason,  R.  219 — 221. 

3  Code  Civil,  art.  2102,  n.  4. 

*  Code  of  Commerce,  art.  192,  193;  3  Pardessns,  Droit.  Comm.  art. 
942,  950..  See  also  IValin,  Comm.  340;  Abbott  on  Shipp.  pt.l,  ch.  1,§6. 

6  See  ante,  §  322  a,  323 ;  FobUx,  Conflit  des  Lois,  Revue  Etrang.  et 
Fran.  tom.  7>  (1840),  §  33,  pp.  227,  228. 
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§  402.  The  question^  then,  naturally  arises,  whether,  if 
such  privileges,  hypothecations,  or  liens,  are  recognised  in 
the  country  where  the  contracts  or  acts  which  give  rise  to 
them  are  made,  they  are  to  be  deemed  obligatory  in  every 
other  place  where  the  property  may  be  found,  even  against 
innocent  purchasers,  or  against  creditors  who  would  other- 
vnse,  by  the  law  of  rei  sitce,  have  a  preference  of  right  ? 
Would  an  attachment,  for  instance,  of  foreign  creditors  pre- 
vail against  them  in  the  tribunals  of  the  domicil  of  such  cre- 
ditors ?  Upon  the  general  principles  already  stated  as  to 
the  operation  of  contracts,  and  the  rule  that  movables  have 
no  locality,  it  would  seem  that  these  privileges,  hypotheca- 
tions, and  liens  ought  to  prevail  over  the  rights  of  subse- 
quent purchasers  and  creditors  in  every  other  country. 
That  having  once  attached  rightfully  in  rem,  they  ought 
not  to  be  displaced  by  the  mere  change  of  local  situation  of 
the  property*.  This  doctrine  was  in  some  measure  recog- 
nised in  an  important  case  in  England,  where  the  right  of 
stoppage  in  transitu  was  supposed  to  depend  upon  doctrines 
of  foreign  law,  materially  different  from  the  law  of  England. 
The  right  conferred  by  the  foreign  law  was  upheld  against 
the  claims  of  English  creditors,  under  circumstances  of  that 
case,  which  were  somewhat  peculiar,  the  lien  having  been 
given  by  the  foreign  law,  and  enforced  in  the  foreign 
country,  so  far  as  to  compel  the  master  who  was  in  posses- 
sion of  the  goods,  to  recognise  it,  and  to  agree  to  hold  the 
property  subject  to  it  ^. 

§  402  a.  Nevertheless,  as  we  have  already  seen,  there  is 
no  inconsiderable  conflict  of  opinion  among  foreign  jurists, 
and  even  among  domestic  jurists,  as  to  the  extent  to  which 


1  See  Livermore,  Dissert,  p.  159,  §  249;  Ante,  §  322. 

^  Inglis  V,  Underwood,  1  East,  R.  515;  Abbott  on  Shipp.  pt.  3,  ch.  9, 
§  3. — On  that  occasion  Lord  Kenyon  said :  "  The  decision  in  this  case  will 
not  at  all  trench  upon  the  general  rule  of  law  respecting  the  right  of  stopping 
goods  in  transitu  ;  but  giving  the  plaintiffs  the  full  benefit  of  the  argument, 
that  the  delivery  of  the  goods  on  board  a  chartered  ship  was  a  delivery  to  the 


\ 
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the  right  of  privilege  or  priority  ought  to  be  allowed  in 
cases  where  such  privilege  or  priority  has  arisen  under 
foreign  laws  against  subsequent  purchasers,  or  iagainst  cre- 
ditors in  the  country  where  the  property  is  subsequently 
found  K  Whether  an  exception  would  be  allowed  generally 
in  favour  of  maritime  liens  and  privileges  and  priorities^ 
founded  upon  the  public  policy  of  giving  them  full  effect  as 
matters  of  public  convenience  and  interest^  founded  upon 
the  necessities  and  exigencies  of  commerce  and  naval  inter- 
course, may  admit  of  question.  It  is  highly  probable^  how- 
ever, that  most,  if  not  all  commercial  nations  will  adopt 
such  an  exception,  upon  the  principle  of  comity  sub  muttue 
vicissitudinis  obtentu.     Indeed  upon  any  other  system  bot- 


bankrupt;  still  the  circumstance  of  the  Russian  ordinance  set  forth  in  the  case 
varies  it  very  importantly,  and  takes  it  out  of  the  general  rule.  By  that  law, 
the  consignors,  under  the  circumstances  stated,  had  a  right  to  repossess  them^ 
selves  of  their  goods ;  and  they  did  so  in  effect,  not  indeed  by  actually  taking 
them  out  of  the  ship  on  board  of  which  they  were  hiden,  or  by  instituting 
legal  process  for  the  recovery  of  them;  but  having  a  right  so  to  do,  which  it 
became  unnecessary  to  exert,  because  it  was  in  the  first  instance  acknowledged 
and  submitted  to  by  the  captain  in  whose  possession  the  property  was,  they 
imposed  terms  upon  him  that  he  should  sign  bills  of  lading  to  their  order, 
upon  his  compliance  with  which,  they  suffered  the  cargo  to  proceed  to  the 
place  of  its  destination,  disposable  there  as  events  might  turn  out.  The 
goods  are  therefore  sent  with  the  condition  attached  to  them.  The  law  of 
Russia  in  this  respect  is  a  very  equitable  law ;  and  I  have  often  lamented 
that  our  own  code  was  defective  in  the  same  particular.  For  every  man  con- 
tracting to  supply  another  with  goods  acts  on  the  presumption,  that  that  other 
is  in  a  condition  to  pay  for  them ;  and  therefore,  when  the  condition  of  the 
consignee  is  altered  at  the  time  of  the  delivery,  and  he  is  insolvent,  and  no  longer 
capable  of  performing  his  part  of  the  contract,  honesty  and  good  faith  re- 
quire that  the  contract  should  be  rescinded.  However,  the  contrary  has 
been  settled  to  be  law,  unless  the  consignor  stop  the  goods  in  transitu  before 
they  get  into  the  consignee's  possession.  But  this  being  a  transaction  in  a 
foreign  country,  where  a  more  equitable  law  in  this  respect  prevails,  I  am  far 
from  being  desirous  of  limiting  its  operation;  and  for  the  reasons  before  given, 
I  think  that  the  consignors  have  substantially  availed  themselves  of  it,  and 
that  the  defendant  by  delivering  the  goods  to  their  order,  has  done  no  more 
than  he  was  bound  to  do." 

»  Ante,  §  322 — 328 ;  Post,  §  524—528. 
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tomry  bonds^  retptmdentia  bonds^  and  other  maritime  hypo- 
thecations would  constitute  so  unsafe  a  security^  that  no 
merdiant  abroad  would  renture  to  lend  his  money  upon  so 
fragile  a  title,  whidi  mig^t  be  undermined  or  destroyed  by 
a  local  law,  wholly  unknown  and  suspected  by  him. 

§  403.  Hitherto  we  have  been  considering  cases  of  rolun- 
tary  transfers  m/^ojmf;  and  we  are  now  naturally  led  to  the 
consideration  of  inrohmtary  transfers  by  operation  of  law 
in  the  domidl  of  the  owner,  such  as  are  statutable  transfers 
under  the  bankrupt  or  insolvent  laws  of  the  country  of  hb 
domicil.  The  great  question  here  is^  whether  an  assign- 
ment under  such  laws  has  a  unirersal  operation,  m  as  to 
transfer  the  movable  property  of  the  bankrupt  or  insolvent 
in  all  other  countries,  to  the  same  extent  as  a  voluntary 
transfer  made  by  him  would,  and  thus  to  withdraw  it  from 
the  process  of  the  local  forcagn  laws,  by  way  of  arrest, 
attadmient,  or  otherwise,  issued  in  fevour  of  the  foreign 
creditors  in  the  country  where  the  movable  property  is  ntuate. 
This  questicm  has  been  very  gravely  discussed  both  at  home 
and  abroad ;  and  the  Courts  of  England  and  the  Courts  of 
America  have  arrived  at  opposite  conclusions  respecting  it 
The  Courts  of  the  former  country  uniformly  maintain  the 
doctrine  of  the  universal  operation  of  such  an  assignment 
upon  all  movable  property,  wherever  it  may  be  locally  situ- 
ate at  the  time  of  the  assignment.  Many  (but  not  all)  of 
the  Courts  of  the  latter  coimtry  confine  the  operation  of  such 
an  assignment  to  the  territory  where  the  party  is  declared 
bankrupt  or  insolvent.  The  question  is  worthy  of  a  very  fall 
examination,  and  a  summary  of  the  reasoning  on  each  side 
of  the  question  will,  therefore,  be  here  brought  imder  review. 

§  404.  Those  who  maintain,  that  assignnaents  under 
bankrupt  or  insolvent  laws  are,  and  ought  to  be,  of  univer- 
sal operation  to  transfer  movable  property,  in  whatever 
country  it  may  be  locally  situate,  adopt  reasomng  to  this 
effect  *.     The  general  principle  certainly  is,  that  personal 


*  Mr.  Bell  has  examined  this  subject  with  his  usual  ability  and  accuracy ; 
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property  has  no  locality ;  bat  that  as  to  its  disposition^  it  is 
subject  to  the  law  which  governs  the  person  of  the  owner, 
that  b  to  say,  it  is  subject  to  the  law  of  his  domicil  ^  There 
can  be  no  doubt  that  the  owner  may,  by  a  voluntary  assign* 
meot  or  sale,  made  according  to  the  law  of  his  domicil, 
transfer  the  title  to  any  person,  wherever  the  property  may 
be  locally  situate  ^.  Now,  an  assignment  under  the  banlo- 
rupt  laws  of  his  domicil  is  by  operation  of  law  a  valid  trans*- 
fer  of  all  the  bankrupt's  property,  as  valid  as  if  made 
personally  by  him  ^.  The  law  upon  his  bankruptcy  transfers 
his  whole  property  to  the  assignees,  who  thus  become  lege 


and  vin^cated  at  large  the  propriety  of  the  mie,  giving  universal  effect  to 
Msignmtnts  in  bankruptcy.  See  2  Bell)  Comm.  b.  6,  cfa.  2,  f  126^ 
pp.  as^-^HSOOf  4th  edit.  $  Id.  pp.  680-^9 1«  5th  edit* 

^  Sill  Vf  Worswick,  1  H.  Black.  690,  691 ;  Hunter  t.  Potu,  4  T»  R.  182. 

<  In  Re  Wilson  cited  1  H.  Black.  691,  692. 

•  Sill  V.  Worswick,  1  H.  Black.  691,  692;  Hunter  9.  Potts,  4  T.  R.  182, 
192;  Phillips  v.  Hunteri  2  H.  Black.  402,  405;  Goodwin  tr.  Jones,  9 
Mass.  R*  517. — "It  is  a  proposition,'^  said  the  Court  in  Phillips  «•  Hunter, 
2  H*  Black.  402,  40Si  **  not  to  be  disputed,  that  previous  to  the  bAnkmptcjf 
the  bankrupts  themselves  might  have  transferred  or  assigned  this  property, 
though  abroad,  as  absolutely  as  if  it  had  been  in  their  own  tangible  possession 
in  this  country ;  and  it  seems  that  the  assignees  under  their  commission  were 
entitled,  by  operation  of  law,  to  do  with  it  after  the  bankruptcy,  what  the 
bankrupts  themselves  might  have  done."  In  Potts  v.  Hunter,  (4  Ti  R.  182, 
192),  the  Court  said:  "  The  only  question  here  is,  whether  or  not  the  pro* 
perty  in  that  island  (Rhode  Island)  passed  by  the  ossignmenti  in  the  same 
manner  as  if  the  owner  (the  bankrupt)  had  assigned  it  by  his  voluntary  act. 
And  that  it  does  so  pass  cannot  be  doubted,  unless  there  were  some  positive 
law  of  that  country  to  prevent  it.'* « .  *  "  On  the  general  reason  of  the  things  if 
there  be  no  positive  decision  to  the  contrary,  no  doubt  could  be  entertained 
but  that  by  the  laws  of  this  country,  uncontradicted  by  the  laws  of  any  other 
country  where  personal  property  may  happen  to  be,  the  commissioners  of  a 
bankrupt  may  dispose  of  the  personal  property  of  a  bankrupt  here,  though  such 
property  be  in  a  foreign  country."  In  Goodwin  o.  Jones,  (3  Mass.  R.  517), 
Mr.  Chief  Justice  Parsons  said:  **  The  assignment  of  a  bankrupt's  effects 
may  be  considered  as  his  own  act,  as  it  is  in  the  execution  of  laws  by  which 
he  is  bound,he  himself  being  competent  to  make  such  assignment,  aud  volun- 
tarily committing  the  act  which  authorized  the  making  of  it."  See  also  Liver- 
more*s  Dissert,  p.  159,  §  249,  250*  The  same  doctrine  was  affirmed  by 
Lord  Mansfield  in  Wadham  r.  Marlow,  cited  1  H.  Black.  437t  438,  439, 
note;  S.  C.  and  S.  P.  8  East,  R.  314,  316,  note  a. 
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locif  the  lawful .  owners  of  it^  and  entitled  to  administer  it 
for  the  benefit  of  all  his  creditors.  The  mode  of  transfer  is 
wholly  immaterial.  The  only  proper  question  is,  whether  it 
is  good  according  to  the  law  of  his  domicil  \  This  rule  is 
admitted  and  applied  in  all  cases  of  the  succession  to  mova^ 
ble  property  in  cases  of  intestacy  where  the  property  passes 
by  mere  operation  of  law,  in  the  same  manner  and  to  the 
same  extent  as  where  it  passes  by  the  voluntary  act  or 
transfer  inter  vivos  of  the  owner,  or  where  it  passes  by  his 
last  will  or  testament  ^. 

§  405.  The  same  principle  applies  with  equal  force  ^id 
general  convenience  to  the  disposition  of  the  effects  of  bank- 
rupts ;  for  the  just  and  equal  distribution  of  all  the  funds 
of  that  class  of  debtors  becomes  the  common  concern  of  the 
whole  commercial  world.  In  cases  of  intestacy  it  is  pre- 
sumed to  be  the  intent  of  the  intestate,  that  his  movables, 
which  by  fiction  of  law  have  no  locality  independent  of  his 
person,  should  be  brought  home,  and  distributed  according 
to  the  law  of  his  domicil.  It  is  equally  to  be  presumed,  as 
the  understanding  of  the  commercial  world,  that  the  bank- 
rupt's effects  should  follow  his  person,  and  be  distributed  in 
the  place  of  his  domicil,  where  the  credit  was  bestowed,  or 
the  payment  expected  according  to  the  laws  thereof.  An 
assignment  under  the  bankrupt  laws  ought  to  be  deemed  in 
all  respects  of  equal  force  and  validity  with  a  voluntary 
assignment  of  the  party  ;  for,  by  implication  of  law,  he  con- 
sents to  all  transfers  made  of  his  property  according  to  the 
law  of  his  domicil.  Great  inconveniences  would  follow  firom 
a  different  proceeding.  Different  commissions  might  issue 
in  different  countries,  and  have  concurrent  operation  simul 
et  semel  in  different  countries.  And  thus  it  would  be  in 
the  power  of  the  bankrupt  to  throw  his  property  under  either 


1  Ante,  §  399,  420,  566. 

2  Sill  V.  Worswick,  1  H.  Black.  690,  691. 

3  Holmes  v.  Remsen,  4  John.  Ch.  R.  460,  470;   Hunter  v.  Potts,  4  T. 
R.  182,  192. 
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commission  at  pleasure,  and  to  give  local  preferences  to 
different  creditors,  according  to  his  own  partialities  or 
prejudices.  Such  a  state  of  things,  and  such  conflicting 
systems  would  lead  to  great  public  inconvenience  and  con- 
fusion, and  be  the  source  of  much  fraud  and  injustice,  and 
disturb  the  equality  and  equity  of  any  bankrupt  system  in 
any  country  \ 

§  406.  There  is  great  wisdom,  therefore,  in  adopting  the 
rule,  that  an  assignment  in  bankruptcy  shall  operate  as  a 
complete  and  valid  transfer  of  all  his  movable  property 
abroad,  as  well  as  at  home  ;  and  it  has  accordingly  received 
a  very  general  sanction.  It  is  true,  that  any  nation  may 
adopt,  if  it  pleases,  a  different  system,  and  prefer  an  attach- 
ing domestic  creditor  to  a  foreign  assignee  or  to  foreign 
creditors.  But  such  a  course  of  legislation  can  hardly  be 
deemed  consistent  with  the  general  comity  of  nations,  and 
could  scarcely  fail  to  bring  on  a  retaliatory  system  of  pre- 
ferences in  every  other  nation  injured  thereby.  But,  until 
such  a  legislation  is  positively  made  and  interposes  a  direct 
obstruction,  the  true  rule  is,  to  follow  out  the  lead  of  the 
general  principle  that  makes  the  law  of  the  owner's  domicil 
conclusive  upon  the  disposition  of  his  personal  property*. 

^  Holmes  v.  Remsen,  4  John.  Ch.  R.  471  :  Phillips  v.  Hunter,  2  H. 
Black.  402.— In  Phillips  v.  Hunter,  (2  H.  Black,  402^  403),  the  Court 
said :  "  The  great  principle  of  the  bankrupt  laws  is  justice  founded  on  equality. 
This  being  the  principle  of  those  laws,  it  seems  to  follow,  that  the  whole  pro- 
perty of  the  bankrupt  must  be  under  their  (the  assignees')  control,  without 
regard  te  the  locality  of  that  property,  except  in  cases  which  directly  militate 
against  the  particular  laws  of  the  country  in  which  it  happens  to  be  situated." 
••..''  If  the  bankrupt  laws  were  circumscribed  by  the  loc^  situation  of  the  pro- 
perty, a  door  would  be  open  to  all  the  partiality  and  undue  preferences  which 
they  were  framed  to  prevent ;  it  being  easy  to  foresee  how  frequently  property 
would  be  sent  abroad  with  that  unjust  view,  immediately  previous  to  and  in 
contemplation  of  bankruptcy." 

2  Holmes  v.  Remsen,  4  John.  R.  471, 472 ;  Hunter  v.  Potts,  4  T.  R.  182, 
192.  Sill  V.  Worswick,  1  H.  Black.  691,  693.— In  Phillips  v.  Hunter, 
(2  H.  Black.  402,  405),  the  Court  said:  "  It  is  true  that  the  laws  of  the 
country  where  the  property  is  situated  have  the  immediate  control  over 
in  respect  to  its  locality,  and  the  immediate  protection  afforded  to  it;  yet 
the   country  where    the  proprietor  resides,  in   respect  to  another   species 
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This  reasoning  applies  in  an  especial  manner  to  contracts 
made  in  the  very  country  where  the  party  is  d^lared  bank- 
rupt*. 

§  407.  There  are  many  authorities  in  favour  of  this  doc- 
trine. As  early  as  1723,  Lord  Talbot,  then  at  the  bar, 
gave  an  opinion  that  the  statutes  of  bankruptcy  of  England 
did  not  extend  to  the  plantations ;  yet  that  the  personal 
property  of  an  English  bankrupt  in  the  plantations  passed 
to  the  assignees'.  Lord  Hardwicke,  in  a  case  in  judgm^it 
before  him,  adopted  and  acted  upon  the  doctrine  that  an 
assignment  in  bankruptcy  in  England  conveyed  the  personal 
property  of  the  bankrupt  in  foreign  countries;  and  that 
their  title  would  overreach  that  of  an  attaching  creditor 
after  the  assignment,  although  at  that  time  it  was  not  made 
known  to  the  debtor'.  In  another  case,  in  the  Court  of 
Chancery  in  England,  in  1 704,  where  tlie  property  itf  the 
owner,  who  was  domiciled  in  Holland,  was  taken  under  a 
commission  of  bankruptcy,  and,  according  to  the  laws  of 
Holland,  the  administration  thereof  given  to  and  vested  in 
persons  who  are  called  Curators  of  Desolate  Estates,  it  was 

of  protection  afforded  to  him  and  his  property,  has  a  dght  to  regokle 
hit  contract  relating  to  that  property."  And  in  Hnater  «•  Potts,  (4  T.  R. 
ia2«  19S),  the  Court  said:  *'  Every  person  having  property  in  a  foreign 
country  may  dispose  of  it  in  this;  though,  indeed  if  there  be  a  law  in  that 
country,  directing  a  particular  mode  of  conveyance  that  must  be  adopted." 
"  If  (said  Lord  Loughborough)  the  bankrupt  happens  to  have  pr<^>erty  which 
lies  out  of  the  jurisdiction  of  the  law  of  England,  if  the  country  in  which  it  lies 
proceeds  according  to  the  principles  of  well  regulated  justice,  there  is  no  doubt 
that  it  will  give  effect  to  the  title  of  the  assignees."  • . . ''  But  if  the  law  of  that 
country  preferred  him  (a  creditor)  to  the  assignees,  though  I  must  suppose 
diat  determination  wrong,  yet  I  do  not  think  that  my  holding  a  contrary 
opinion  would  revoke  the  determination  of  that  country,  however  I  might 
disapprove  of  the  principle  on  which  that  law  so  decided."  Sill  v.  Worswick, 
1  H.  BUck.  691,  693. 

»  Sill  V.  Worswick,  1  H.  Black.  691,  693,  694;  Phillips  v.  Hunter,  2  H. 
Black.  404,  405;  Hunter  v.  Potts,  4  T.  R.  182. 

^  Livermore,  Diss.  140;  Beames,  Lex  Mercatoria,  pp.  5,  6,  6lh  edit. 

3  In  Wilson's  Case,  cited  in  1  H.  Black.  691,  692,  and  probably  decided 
between  1752  and  1756.  See  also  S.  C,  cited  in  Hunter  v.  Potts,  4T.  R. 
186,  187. 


^ 
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decided  that  the  Curators  had  immediately  upon  thdr  ap« 
pointment  &title  to  recover  the  dehts  due  to  the  hankrupt 
in  EnglanclffIR  preference  to  the  diligence  of  particular  cre- 
ditors seeking  to  attach  those  debts  \  In  another  case^  in 
1769,  the  same  point  was  decided'.  These  are  cases  in 
which  the  rule  was  asserted  in  fiayour  of  foreign  assignees  ^ 
A  like  decision  in  favour  of  English  assignees  was  made  in 
the  Court  of  Chancery  in  Ireland  in  1763^  Lord  Thurlow 
gave  it  the  sanction  of  his  own  great  name  in  a  case  decided 
by  him  in  1787\ 

§  408.  The  question  was  most  elaborately  considered  in 
England  in  two  cases  decided  in  1791,  in  which  it  was  so- 
lemnly held  that  the  operation  of  the  bankrupt  laws  is  to 
rest  in  the  assignees  all  the  personal  property  of  the  bank- 
rupt, wherever  it  may  be  situate;  and  that  whenever  that 
property  shall  be  brought  into  England  by  any  person  who 
has  obtained  it,  the  assignees  will  have  a  right  to  recover 
it  of  him,  for  the  benefit  of  all  the  creditors ;  and  conse- 
quently, that  an  attachment  and  recovery  of  such  property, 
made  by  a  creditor  in  a  foreign  country  after  such  assign- 
ment, will  be  held  inqperative ;  upon  the  principle,  that  the 
title  which  is  prior  in  point  of  time,  ought  to  obtain  pre- 
ference in  point  of  right  and  law*.  Upon  a  writ  of  error 
the  general  doctrine  maintained  in  these  cases  was  affirmed; 
but  in  its  actual  application  it  was  restricted  to  attachments 
made  by  British  creditors  against  British  debtors.  In  this 
state  the  doctrine  remained  until  a  very  recent  period, 
when  in  the  case  of  a  bankruptcy  of  an  English  partner  in 


^  Solomons  v.  Ross,  1  H.  Bl.  131,  note}  Id.  691 ;  S.  C.  Cooke's  Bank. 
Laws,  306,  4tli  edit. 

3  JoUet  V.  Deponthiev,  1  H.  Bl.  132,  note;  Id.  691. 

3  Ibid. 

^  Neale  v.  Cottingham,  1  H.  Bl.  H.  132,  note;  S.  C.  cited  in  Hunter  v. 
Potts,  4  T.  R.  194,  and  Cooke's  Bank.  Laws,  p.  303,4tli  edit.,  (1799).  See 
also  Qnelin  v,  Moisson,  1  Knapp,  Appeal  R.  265,  note. 

s  Ex  parte  Blakes,  1  Cox,  R.  398. 

6  Sill  V.  Worswick,  1  H.  Bl.  665,  690,  691,  694;  Hunter  v.  Potts,  4  T. 
R.  192 ;  S.  C.  in  err.  2  H.  Bl.  402. 
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a  Scotdi  partnersbip  it  was  discussed  anew.  A  commission 
of  bankmptcj  was  issued  in  England ;  and  sulwflfluently  an 
arrest^  attachment,  or  sequestration,  was  made  V^  creditor, 
of  debts  due  to  the  bankrupt  in  Scotland.  The  question 
then  arose,  whether  the  assignees  or  the  attaching  creditor 
was  entitled  to  priority ;  and  this  depended  on  the  questicm, 
whether  an  English  commission  of  bankruptcy  passed  to  the 
assignees  the  title  to  property,  or  debts  locally  situate  or 
due  in  Scotland.  The  Court  of  Session  in  Scotland  held 
that  it  did ' ;  and  upon  appeal  this  judgment  was  affirmed 
by  the  House  of  Lords.  **  One  thing,**  said  Lord  Eldon, 
''  is  quite  clear,  that  there  is  not  in  any  book  any  dictum  or 
authority  that  would  authorize  me  to  deny,  at  least  in  this 
place,  that  an  English  commission  passes,  as  with  respect  to 
the  bankrupt  and  his  creditors  in  England,  the  personal 
properly  he  has  in  Scotland,  or  in  any  foreign  country'." 


1  The  Court  of  Session  in  Scotland,  gSTe  Terj  elaborate  opinions  on  tbb 
sabject  in  tbe  Royal  Bank  of  Scotland  «.  Cntbbert,  commonly  dted  as  Stein's 
case,  1  Rose,  Bank.  Cases,  App.  412;  2  Rose,  Bank.  Cases,  91,  78.  See 
also  Smith  v.  Bnchanan,  1  East,  R.  6;  2  Bell,  Comm.  684—687,  4th  edit.; 
Id.  pp.  680 — 691,  5th  edit. 

<  Selkrig  r.  Dans,  2  Rose,  Bank.  Cas.  291,  S14;  S.  C.  2  Dow,  R.  230, 
250;  2  Rose,  Bank.  Cas.  97.  See  also  Ex  parte  Dobrey,  8  Yes.  82 ;  2  Bell, 
Comn.  684 — 687*  4th  edit.;  Holmes  v.  Remsen,  4  John.  Ch.  R.  460; 
S.  C.  20  John.  R.  229. — The  Judgment  of  Lord  Eldon,  which  was  affirmed 
qiparently  with  entire  nnanimity,  contains  many  striking  remarks  npon  the 
diffienhies  attendant  npon  any  other  system  of  international  jorispmdence. 
The  following  extracts  are  particularly  valnable  to  be  anbmitted  to  the  con* 
aideiatton  of  the  American  Courts:  "  In  whaterer  way  a  Scottish  sequestra- 
tion may  be  enforced,  the  distribution  of  a  bankrupt's  effects  under  it  is  per- 
fectly different  from  what  it  is  under  an  English  commission  of  bankruptcy. 
Hie  Scotch  law  cuts  down  all  securities  that  hare  been  made  or  given  within 
a  certain  number  of  days  prior  to  the  issuing  of  the  sequestration,  whether 
they  haye  been  giyen  boo^  fide,  or  given,  as  we  should  say,  in  conteniplation 
of  bankruptcy.  Oo  the  other  band,  in  onr  law,  though  the  approximation  of 
the  security  to  the  date  of  the  commission  may  be  evidence  that  it  was  given 
in  contemplation  of  bankruptcy ;  yet  it  is  bat  evidence,  and  the  secnnty  may 
be  perfectly  good.  Again,  in  England,  a  man  cannot  become  a  bankrupt 
without  committing  an  act  of  bankruptcy.  The  commission  must  be  foonded 
on  that  act  of  bankruptcy;  and  there  are  various  other  differences  applying 
to  the  property  of  a  bankrupt,  as  administered  under  an  English  commission, 


CH.  IX.]  PERSONAL   PROPERTY.  687 

§  409,  This  is  now,  accordingly,  the  settled  law  of  Eng- 
land, in  which  the  following  propositions  are  firmly  estab- 


or,  vice  vers^  as  distributed  by  tbe  rules,  and  according  to  the  forms  of  a 
Scottish  sequestration.  If,  my  lords,  you  attempt  to  obviate  these  inconve- 
niences by  a  co-existing  sequestration  and  commission,  the  difficulty  is  ten- 
fold greater,  unless  the  one  should  be  used  merely  as  the  means  of  assisting 
the  distribution  of  the  funds  on  the  other.  What  personal  property  shall  be- 
long to  the  one  proceeding,  and  what  to  the  other  proceeding,  is  no  ordinary 
difficulty.  The  counsel  for  the  appellant  say  there  is  no  difficulty. — That  a 
debt  owing  to  the  house  in  Scotland,  wherever  the  debtor  lives,  ought  to  go 
to  the  Scotch  sequestration ;  and,  in  like  manner,  that  the  debt  owing  to  the 
house  in  England,  wherever  the  debtor  lives,  should  go  to  the  commission. 
But  the  house  may  be  constituted  of  persons  of  whom  it  may  be  difficult  to 
say  whether  a  man  is  a  Scotchman  or  an  Englishman.  It  may  happen  that 
a  house  is  composed  of  persons,  some  of  whom  reside  in  Scotland,  and  some 
in  England.  I  should  wish  to  know,  not  only  how  the  joint  debts  due  to  one 
firm,  and  the  joint  debts  due  to  the  other,  are  to  be  distributed;  but  where 
separate  debts  are  due  to  each,  whether  the  separate  debts  arc  to  be  a  fund  of 
distribution  under  the  English  commission,  or  under  the  Scottbh  sequestration, 
or  what  is  to  become  of  them.  All  these  difficulties  certainly  belong  to  this 
case.  But,  notwithstanding  that,  one  thing  is  quite  clear;  there  is  not  in  any 
book  any  dictum  or  authority  that  would  authorize  me  to  deny,  at  least  in  this 
place,  that  an  English  commission  passes,  as  with  respect  to  the  bankrupt 
and  his  creditors  in  England,  the  personal  property  he  has  in  Scotland  or  in 
any  foreign  country.  It  is  admitted,  that  the  assignment  under  the  English 
commission,  as  between  the  bankrupt  and  the  English  and  Scotch  proprietors 
passes  the  Scotch  property,  and  vests  it  in  the  assignees,  when  the  Scotch 
creditors  have  not  used  legal  diligence.  I  think  the  case  was  put  at  the  bar 
thus:  That  the  commission  of  bankruptcy  operated  so  as  to  bring  into  the 
fund  the  Scotch  personal  property,  provided  that  such  personal  property  was  not 
arrested  by  legal  diligence  in  Scotland,  prior  to  tbe  intimation  of  the  assign- 
ment in  Scotland.  It  was  therefore  argued,  that  this  was  to  be  put  on  the 
same  footing  as  the  case  of  the  assignation  of  a  particular  debt  to  a  particular 
individual.  Now,  your  lordships  need  not  be  told  that,  by  the  law  of  Scot- 
land, if  B.  assign  a  debt  which  is  due  from  C.  to  B.,  a  creditor  of  B.  may 
arrest  that  debt  in  the  hands  of  the  debtor,  notwithstanding  the  assignment, 
unless  the  assignee  has  given  an  intimation  formally  to  the  person,  by  whom 
the  debt  is  owing.  That  mast  be  admitted.  Upon  that  it  has  been  insisted 
here,  that  no  intimation  has  been  given,  and  that  this  subsequent  arrestment, 
in  1798,  ought  to  have  the  preference  of  the  title  of  the  assignees  under  the 
commission,  that  was  sued  out  in  the  year  1782."  2  Rose,  Bank.  Cas.  314 — 
316.  He  afterwards  proceeded  to  decide,  that  no  intimation  was  necessary; 
and  ifneccssary,  it  was  given.  Id.  318,  319.  SeeQuelint?.  Moisson,  1  Knapp, 
Hep.  265. 
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lished :  firsts  that  an  assignment  under  the  bankrupt  law 
of  a  foreign  country,  passes  all  the  personal  property  of 
the  bankrupt  locally  situate,  and  debts  owing  in  England  ; 
secondly,  that  an  attachment  of  such  property  by  an  English 
creditor  after  such  bankruptcy,  with  or  without  notice  to 
him,  is  invalid  to  oYcrreach  the  assignment ;  thirdly,  that 
in  England  the  same  doctrine  holds  under  assignments  by 
her  own  bankrupt  laws,  as  to  personal  property  and  debt^ 
of  the  bankrupt  in  foreign  countries  ;  fourthly,  that,  upon 
principle,  all  attachments  made  by  foreign  creditors  after 
such  assignment  in  a  foreign  country,  ought  to  be  held  in- 
valid ;  sixthly,  that  at  all  events  a  British  creditor  will  not 
be  permitted  to  hold  the  property  acquired  by  a  judgment 
under  any  attachment  made  in  a  foreign  country  after  such 
assignment ;  and  seventhly,  that  a  foreign  creditor  not  sub- 
jected to  British  laws,  will  be  permitted  to  retain  any  such 
property  acquired  under  any  such  judgment,  if  the  local 
laws  (however  incorrectly  upon  principle)  confer  on  him  an 
absolute  titled  There  is  no  inconsiderable  weight  of  Ameri- 
can authority  on  the  same  side ;  but  it  must  be  admitted 
that  the  preponderating  authority  is  certainly  now  the  other 
way^ 


1  2  BeU,  Comm.  (  1266,  pp.  687-^90, 4th  edit, ;  Id.  pp.  680—690,  5tli 
edit ;  Holmes  v.  Bemsen,  4  John.  Ch.  R.  560  $  S.  C.  20  John.  R.  229 ; 
Dwarris  on  Statnteg,  650,  651. 

^  Mr.  Chief  Justice  Parsons  certainly  held  this  opinion  in  Goodwin  0.  Jones, 
9  Mass.  R.  517.  And  Mr.  Chancellor  Kent  has  sustained  it  in  one  of  his 
most  elaborate  judgments,  which  will  well  reward  a  diligent  perusal.  Holmes 
V.  Remsen^  4  John,  Ch.  R.  460.  This  is  also,  as  we  shall  see^  the  hw  in 
France  and  Holland.  Post,  f  417.  See  Parish  v,  Seton^  Cooper's  Bank. 
Law,  27 ;  Holmes  v.  Remsen,  4  John.  Ch.  R.  484;  8.  P.  20  John.  R.  258; 
Blake  p.  Williams,  6  Pick.  R.  312,  313;  Merlin  Repertoire,  FaillU^  et 
Banqueroute,  art.  10.  Mr.  Chancellor  Kent,  in  his  Commentaries  (2  Kent, 
Comm.  Lect.  37f  pp*  404-— 408,  3rd  edit.),  has  with  great  candour  admitted, 
that  the  American  doctrine  is  now  established  the  other  way  by  a  preponder- 
ance of  authority,  although  he  has  an  undisguised  distrust  of  the  validity  of 
its  foundation.  There  are  not  a  few  jurists  in  America,  each  of  whom  may 
be  disposed  to  use  on  this  occasion  the  language  of  a  great  orator  of  antiquity^ 
"  Ego  assentior  Scaevolae."     See  Livermore's  Diss.  §  223—248,  pp.  140 — 
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§  410.  The  reasoning  which  is  ui^ed  in  support  of  what 
may  be  deemed  the  American  doctrine^  is  to  the  following 
e£fect.  It  is  admitted  that  the  general  rule  is^  that  personal 
property,  including  debts,  has  no  loclility,  but  IbUows,  as  to 
its  disposition  and  transfer,  the  law  of  the  domicil  of  the 
owner.  But  every  country  may  by  positiye  law  regulate  as 
it  pleases  the  disposition  of  personal  property  found  within 
it;  and  may  prefer  its  own  attaching  creditors  to  any 
foreign  assignee;  and  no  other  country  has  any  ri^t  to 
question  the  determination.  When  there  is  no  positive 
law,  the  general  rule  is  to  govern,  with  the  exception  of 
such  cases  as  fall  within  the  known  principle  of  Huberus, 
that  it  is  not  prejudicial  to  the  State,  or  to  the  just  rights 
of  its  citizens.  And  this  exception  is  the  very  ground  upon 
which  the  objection  to  the  ubiquity  of  operation  of  the 
bankrupt  laws  of  a  country,  as  respects  the  personal  estate 
of  the  bankrupt,  is  to  be  rested  ^ 

§411.  There  is  a  marked  distinction  between  a  volun- 
tary conveyance  of  property  by  the  owner,  and  a  conveyance 
by  mere  operation  of  law  in  cases  of  bankruptcy  in  invUum. 
Laws  cannot  force  the  will,  nor  compel  any  man  to  make  a 
conveyance.  In  place  of  a  Voluntary  conveyance  of  the 
owner,  all  that  the  legislature  of  a  country  can  do  when  jus- 
tice requires  it,  is  to  assume  the  disposition  of  his  property 
in  invitum.  But  a  statutable  conveyance,  made  under  the 
authority  of  any  legislature,  cannot  operate  upcm  any  pro- 
perty except  that  which  is  within  its  own  territory.  This 
makes  a  solid  distinction  between  a  voluntary  conveyance 
of  the  owner,  and  tm  involuntary  legal  conveyance  by  the 
mere  authority  of  law.  The  former  has  no  relation  to 
place  ;  the  latter,  on  the  contrary,  has  the  strictest  relation 
to  place.  This  distinction  is  insisted  on  with  great  force 
~-  -    —  -     —  ^^-"   ^^-i--^      ■■^..^.-.■-      ^      -tti 

158.  There  are  in  Mr.  Henry's  Appendix  to  hie  work  on  Foreign  Law,  pp. 
251 — 258«  some  curious  opinions  given  by  Counsel  in  1715^  as  to  the  effect 
of  an  attachment  after  a  foreign  bankruptcy. 

1  Blake  v.  Williams,  6  Pick.  R.  286;  Olivier  o.  Townes,  14  Martin»  R. 
93,  97 — 100;  Milne  v.  Moreton,  6  Binn.  858. 
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by  Lord  Kaims  ^  It  is  therefore  admitted^  that  a  volun- 
tary assignment  by  a  party  according  to  the  law  of  his 
domicil  will  pass  his  personal  estate,  whatever  may  be  its 
locality,  abroad  as  well  as  at  home.  But  it  by  no  means 
follows  that  the  same  rule  should  govern  in  cases  of  assign- 
ments by  operation  of  law. 

§  412.  The  true  rule  in  such  cases  is  to  hold,  that  the 
assignees  are  in  the  same  situation  as  the  bankrupt  himself 
in  regard  to  foreign  debts.  They  take  the  property  under 
the  assignment,  subject  to  every  equity  belonging  to  foreign 
creditors,  and  subject  to  the  remedies  provided  by  the  laws 
of  the  foreign  country  where  the  debt  is  due ;  and  when 
they  are  permitted  to  sue  in  a  foreign  country,  it  is  not  as 
assignees  having  an  interest,  but  as  the  representatives  of  the 
bankrupt.  They  stand  upon  the  footing  of  administrators 
only,  with  a  right  to  sue  for  the  benefit  of  all  the  creditors. 
But  our  local  law  will  not  regard  the  choses  in  action  of  the 
debtor,  as  exclusively  appropriated  to  the  use  of  such  as- 
signees ;  and  a  preference  can  be  gained  by  them  only  by 
pursuing  the  remedies  which  our  local  laws  afford.  This 
was  formerly  the  rule  in  England  ^. 

§  413.  Nor  can  it  be  truly  said,  that  an  assignment  by 
the  bankrupt  laws  is  with  the  consent  of  the  bankrupt,  be- 
cause he  assents  by  implication  to  such  laws.  This  is  a  very 
unsafe  and  dangerous  principle  on  which  to  risk  the  doctrine ; 
for  in  the  same  way  it  may  be  said,  that  a  man  committing 
a  crime,  for  which  his  estate  is  forfeited,  voluntarily  con- 
sents to  its  transfer.  But  the  principle  whether  correct  or 
not,  can  only  apply  to  cases  where  the  debtor  and  creditor 
belong  to  the  same  country.  It  is  wholly  inapplicable  to 
foreign  creditors. 

§  414.  Besides,  national  comity  requires  us  to  give  effect 
to  such  assignments  only,  so  far  as  may  be  done  without  im- 


1  Kaims  on  Equity,  b.  3,  ch.  8,  §  6;    Remsen  r.  Holmes,  20  John.  R. 
268,  259;  Moreton  r.  Milne,  6  Binn.  353,  369;  Ante,  §  351  b. 

2  See  Mawdesley  v.  Park,  cited  1  H.  Black.  R.  680. 
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pairing  the  remedies,  or  lessening  the  securities  which  our 
laws  have  provided  for  our  own  citizens.  The  rule  is: 
Quatenus  sine  prcejudicio  indulgentium  fieri  potest^.  And 
after  all^  this  is  mere  comity,  and  not  international  law.  All 
comity  of  this  sort  must  be  built  up  in  a  great  measure  upon 
the  doctrine  of  reciprocity ;  and  this  is  extremely  difficult, 
from  the  known  diversities  in  the  jurisprudence  of  different 
nations ^  It  would  prejudice  the  rights  and  remedies  of 
our  citizens  in  our  own  Courts,  to  suffer  the  assignments 
under  foreign  bankrupt  laws  to  prevail  over  their  own  dili- 
gence, in  seeking  remedies  against  their  debtors  in  our  own 
Courts.  If  there  is  in  such  cases  a  conflict  between  our 
own  laws  and  foreign  laws,  as  to  the  rights  of  our  citizens, 
and  one  of  them  must  give  way,  our  own  laws  ought  to  pre- 
vail'. The  most  convenient  and  practical  rule  is,  that 
statutable  assignments  as  to  creditors,  shall  operate  intra- 
territorially  only.  If  our  citizens  conduct  themselves  ac- 
cording to  our  laws  in  regard  to  the  property  of  their 
debtors  found  within  our  jurisdiction,  it  is  reasonable 
that  they  should  reap  the  fruits  of  their  diligence,  and 
not  be  sent  to  a  foreign  country  to  receive  such  a  di- 
vidend of  their  debtors'  effects,  as  the  foreign  laws  allow. 
If  each  government  in  cases  of  insolvency  should  sequester 
and  distribute  the  funds  within  its  own  jurisdiction,  the 
general  result  will  be  favourable  to  the  interests  of  creditors 
and  to  the  harmony  of  nations.  This  is  the  rule  adopted 
in  all  cases  of  administration  of  the  property  of  deceased 
persons ;  and  there  is  no  real  difference  between  the  princi- 
ple of  those  cases,  and  of  cases  of  bankruptcy*. 

§  415.  Down  to  the  time  of  the  American  revolution,  this 
may  fairly  be  deemed  to  have  been  the  English  doctrine. 


1  Huberus,  lib.  1,  tit.  3,  De  Conflict.  Leg.  §  2. 

2  Blake  v.  Williams,  6  Pick.  R.   269,   313 — 315;  Milne  v.  Moreton, 
6  Binn.  353,  375 ;  Remsen  v.  Holmes,  20  John.  R.  229,  263,  264. 

3  Potter  v.  Brown,  5  East,  R.  131 ;  Ante,  §  326. 

^  Remsen  v.  Holmes,  20  John.  R.  229,  265 ;  Milne  o.  Moreton,  6  Binn. 
R.  353,  361 ;  Blake  v.  Williams,  6  Pick.  R.  286. 
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It  has  since  been  changecL  Even  in  England  the  princi- 
ple has  not  as  yet  been  applied  in  fEtvour  of  any  foreign 
countries,  except  such  as  have  bankrupt  laws  in  form  or 
substance;  and  we  haye  none  in  our  country ^  It  can 
make  no  diffierence  in  the  case,  whether  the  debt  of  the  at- 
taching creditor  accrued  here  or  in  foreign  countries ;  for 
in  either  case  the  question  is  not,  as  to  the  validity  of  the 
contract,  but  as  to  a  collateral  matter ;  that  is  to  say,  the 
effisct  to  be  given  to  it  in  a  conflict  between  rights  growing 
out  of  our  own  laws,  and  those  of  a  foreign  country  ^ 

§  416.  Neither  is  it  true,  that  even  the  vduntary  convey- 
ances of  parties  in  all  cases  are  to  be  held  valid,  where  they 
are  prejudicial  to  the  rights  and  remedies  of  our  own  citizens. 
In  Massachusetts,  for  instance,  it  has  been  held,  that  a  vol- 
untary assignment  by  a  debtor  of  all  his  property,  made  in 
Pennsylvania  for  the  benefit  of  creditors  generally,  shall  not 
prevail  over  a  subsequent  attachment  of  the  funds  of  the 
debtor  made  after  the  assignment ;  because  such  an  assign- 
ment would  be  void  by  the  laws  of  Massachusetts,  if  made 
in  that  State,  as  being  in  fraud  of  creditors ;  and  it  is  unjust 
and  unequal  in  its  effects,  and  prejudicial  to  the  citizens  of 
die  State.  In  such  a  case,  therefore,  the  party,  who  shall 
by  process  first  attach  the  debt,  or  seize  the  property,  oug^t 
to  prevaU,  whether  creditor  or  assignee  \ 


1  R«mten  p.  H<toet,  20  John.  R.  229;  Blake  «•  Williami,  6  Pick.  R. 
2S6;  Milne  v.  Moreton,  6  Blnn.  R.  353;  Wallis  v.  Paterson,  1  Harr.  & 
M'Hen.  R.  463;  Abraham  v.  Flestero,  3  Wendell,  R.  538 — 550. 

*  Milne  o.  Moreton,  3  Binn.  330. 

8  Ingrakmn  •.  Geyer*  13  Maas.  R.  146;  S.  C.  cited  6  Pick.  R.  307* 
See  alao  OlvAbt  9.  Townes,  6  Pick.  R.  97—101.— This  summary  of  the 
American  reasoning  is  principally  extracted  from  the  three  leading  cases  of 
Milne  v,  Moreton,  6  Binn.  R,  353;  Remsen  v.  Holmes,  20  John.  R.  229, 
and  Blake  v,  Williams,  6  Pick.  R.  286,  where  the  subject  is  very  elaborately 
discussed.  The  same  doctrine  will  be  found  supported  in  other  American 
cases,  cited  in  2  Kent,  Coram.  Lect.  37,  p.  406 — 408,  3rd  edit.  See  also 
Olivier  r.  Townes,  14  Martin,  R.  93,  99;  Harrison  v.  Sterry,  6  Cranch,  R. 
289;  Ogden  v.  Saunders,  12  Wheaton,  R.  213;  Id.  860—369;  Saunders 
V.  Waiiams,  5  New  Hamp.  R.  213;  Plestero  v.  Abraham,  1  Paige,  R.  237; 
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§  417.  It  is  admitted  in  the  reasoning  in  the  American 
cases,  that  the  old  law  of  France  and  Holland  is  in  coinci- 
dence with  the  British  doctrine  ^  The  modem  law  of  those 
countries  is  equally  decisive  in  its  support ;  and  very  recent 
cases  have  given  it  a  complete  confirmation  in  their  tribu- 
nals. The  principal  grounds  of  their  decisions  may  be  sum- 
med up  in  the  following  propositions :  (1.)  That  the  law  of 
the  domicil  may  rightfully  devest  the  debtor  of  the  adnunis- 
trator  of  his  property,  and  place  it  under  the  administration 
of  assignees  or  syndics.  (2.)  That  laws,  whose  effects  are 
to  regulate  the  capacity  and  incapacity  of  persons,  their 
personal  actions,  and  their  movables,  every  where  belong  to 
the  category  of  personal  statutes.  (3.)  That  it  is  a  matter 
of  universal  jurisprudence,  and  especially  of  that  of  France 
and  the  Netherlands,  that  the  debts,  actively  considered,  of 
an  inhabitant  against  a  foreigner,  are  deemed  a  part  of  his 
movable  property,  and  have  their  locality  in  the  place  of 
domicil  of  the  creditor  ^.  At  the  same  time  it  is  admitted^ 
that  a  purchaser  from  the  bankrupt,  in  a  foreign  country^ 
of  property  there  locally  situate,  would  be  entitled  to  hold 
it  against  the  assignees,  if,  at  the  time,  he  had  no  know- 
ledge of  any  bankruptcy,  or  of  any  intent  to  defraud  cre- 
ditors '. 

§  418.  The  American  doctrine  has  been  followed  out  to 
another  result.  Suppose  (as  was  the  &ct  in  one  case)  after 
a  commission  and  assignment  in  bankruptcy  in  England^ 
the  bankrupt  should  voluntarily  make  a  confirmatory  con- 
veyance in  aid  of  the  commission ;  the  question  is,  whether 


S.  C.  3  Wendell,  R.  588 ;  Fox  v.  Adams,  5  Greenl.  R.  245 ;  Wallis  v. 
PatersoD,  1  Harr.  &  M'Hen.  R.  236,  463;  Ogden  v.  Saunders,  12  Wheat. 
R.  213,  359 — 362;  Ante,  $  3J99 — 401. 

1  Holmes  v.  Remsen,  4  John.  Ch.  R.  484;  Remsen  v.  Holmes,  20  John. 
R.  258;  Blake  v.  Williams,  6  Pick.  R.  312,  813;  Ante,  $  409,  note; 
Henry  on  Foreign  Law,  pp.  127 — 185  ;  Id.  pp.  153 — 160;  Id.  pp.  248— 
250. 

«  Merlin,  Repertoire,  Faillite  and  Banqueroute,  §  2,  8,  art.  10,  p.  412; 
Henry  on  Foreign  Law,  pp.  127 — 185  ;  Id.  175. 

3  Merlin,  Id.  pp.  415,  416. 

QQ 
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it  will  have  the  eflFect  of  a  voluntary  assignment,  so  as  to 
defeat  a  subsequent  attachment  in  America  ?  It  has  been  held 
by  a  learned  judge  in  New  York,  that  it  will  not ;  because, 
by  the  law  of  England,  the  commission  devests  the  title  of 
the  bankrupt  in  all  his  property  throughout  the  world,  and 
he  no  longer  has  any  capacity  to  convey  it ;  but  in  regard 
to  that  property,  he  is  to  be  treated  as  civiliter  mortuus '. 
There  is  great  difficulty  in  maintaining  this  doctrine.  For 
if  the  statutable  assignment  does,  per  se,  transfer  the  per- 
sonal property  of  the  bankrupt  in  foreign  countries  to  the 
assignees,  and  devest  all  his  title  to  it,  then  it  would  seem 
to  follow,  that  a  subsequent  attachment  of  it  must  be  wholly 
inoperative,  because  he  has  no  longer  any  attachable  interest 
in  it.  We  are  not  at  liberty  to  treat  the  property,  as  still 
in  him  for  one  purpose,  and  out  of  him  for  another.  The 
doctrine  of  Mr.  Chancellor  Kent  is  certainly  here  far  more 
satis&ctory,  giving  to  such  a  voluntary  assignment  a  full 
confirmatory  effect*. 

§  419.  There  are  some  other  questions,  arising  from  the 
operation  of  foreign  bankrupt  laws,  and  other  analogous 
systems  of  proceeding  for  the  benefit  of  creditors  generally, 
in  invitum,  which  have  come  under  judicial  cognizance,  and 
deserve  attention.  In  the  first  place,  suppose  a  British 
subject  is  declared  bankrupt,  while  he  is  on  a  voyage 
in  transitu  from  England  to  America,  and  he  has  a  large 
shipment  of  property  with  him ;  is  he  entitled  to  hold  it 
when  it  arrives  in  America?  Or,  can  his  assignees  main- 
tain a  suit  against  him,  or  against  other  persons  holding 
it  for  his  use,  not  being  creditors  ?  It  has  been  held 
by  a  learned  Chancellor  of  New  York  (Walworth),  that 
the  assignees  are  entitled  to  recover,  upon  the  ground, 
that  the  assignment  operates  as  a  good  conveyance  to  them 
against  the  bankrupt,  and  those  holding  for  his  use.  On 
that   occasion,   the   learned   Judge   stated   the  distinction 


*  Mr.  Justice  Piatt,  in  Remsen  v.  Holmes,  20  John.  R.  267. 
^  Holmes  v,  Remsen,  4  John.  Ch.  R.  489. 


^ 
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between  that  case^  and  the  preceding  cases.  '^  In  those 
cases^"  said  he,  ^'  the  contest  was  between  foreign  assignees 
and  domestic  creditors,  clauning  under  the  laws  of  the 
country  where  the  property  was  situate,  and  where  the  suits 
were  brought.  The  question  in  those  cases  was,  whether 
the  personal  property  of  the  debtor  was  to  be  considered  as 
having  locality,  for  the  purpose  of  giving  a  remedy  to  the 
creditors  residing  in  the  country  where  the  property  was  in 
fact  situated,  at  the  time  of  the  foreign  attachment.  In  this 
case,  the  controversy  is  between  the  bankrupt  and  his  assign 
nees  and  creditors,  all  residing  in  the  country,  under  whose 
laws  the  assignment  was  made.  Even  the  property  itself  at 
the  time  of  assignment  was  constructively  within  the  juris- 
diction of  that  country,  being  on  the  high  seas,  in  the  actual 
possession  of  a  British  subject.  Under  such  circumstances 
the  assignment  had  the  effect  to  change  the  property,  and 
devest  the  title  of  the  bankrupt,  as  if  the  same  had  been 
sold  in  England  under  an  execution  against  him,  or  he  had 
voluntarily  conveyed  the  same  to  the  assignees  for  the  bene- 
fit of  his  creditors  \'*  Upon  an  appeal,  however,  this  doc- 
trine was  not  in  terms  confirmed  by  the  appellate  Court ; 
and  some  of  the  judges  dissented  from  the  doctrine  of  the 
Chancellor.  But  the  case  was  ultimately  reversed  on 
another  points 

§  420.  It  is  obvious  that  the  great  question  involved  in 


1  Plestero  v.  Abraham,  1  Paige,  R.  236 ;  S.C.  8  Wend,  R.  538. 

3  Abraham  v,  Plestero,  3  Wend,  538. — It  is  difficult  to  perceive  how  the 
doctrine  of  the  Chancellor,  as  to  the  operation  of  the  British  bankrupt  laws 
upon  British  subjects,  and  their  property  in  transitu,  can  be  answered.  The 
transfer  must  be  admitted  to  be  operative  to  devest  the  bankrupt's  title  to  the 
extent  of  an  estoppel,  as  to  his  own  personal  claim  in  opposition  to  it ;  for  the 
law  of  America,  be  it  what  it  may,  had  not  then  operated  upon  it.  It  was 
not  locally  within  our  jurisdiction.  No  one  could  doubt  the  right  of  the  as- 
signee to  personal  property  locally  in  England  at  the  time  of  the  assignment* 
In  what  respect  does  such  a  case  differ  from  a  case,  where  it  has  not  passed 
into  another  jurisdiction?  Is  there  any  substantial  difference  between  its 
being  on  board  of  a  British  vessel  and  its  being  on  board  of  an  American 
v^el  on  the  high  seas?     See  Ante,  §  391. 

QQ  2 
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this  case  was^  whether  an  assignment  under  a  foreign  bank- 
rupt law  operates  as  a  transfer  of  personal  property  in  this 
country  ?  It  matters  not  in  respect  to  the  bankrupt  himself^ 
or  others  claiming  under  him^  not  being  creditors  or  purcha- 
sers^ whether  it  operates  as  a  legal  or  as  an  equitable  transfer. 
In  either  way  it  will  devest  him  of  his  beneficial  interest. 
Upon  this  point  it  is  impossible  not  to  feel  that  the  general 
current  of  American  authority  is  in  perfect  coincidence  with 
that  of  England^  in  favour  of  the  title  of  the  assignees  \ 
In  most  of  the  cases  in  which  assignments  under  foreign 
bankrupt  laws  have  been  denied  to  give  a  title  against  at- 
taching creditors,  it  has  been  distinctly  admitted,  that  the 
assignees  might  maintain  suits  in  our  courts  under  such  as- 
signments for  the  property  of  the  bankrupt^.  This  is  avowed 
in  the  most  unequivocal  manner  in  the  leading  cases  in 
Pennsylvania  and  New  York  already  cited,  and  it  is  silently 
admitted  in  those  in  Massachusetts  ^  And,  unless  the  ad- 
mission can  be  overthrown,  it  surrenders  the  principle ;  for 
no  one  will  contend,  that  the  assignees  can  sue  either  in 
law  or  equity  in  our  courts,  unless  they  possess  some  title 


1  See  1  H.  Bl.  691 ;  6  Maule  &  Selw.  126  ;  1  East,  R.  6;  Coke's  Bank. 
Laws,  4th  edit.  304;  Doug.  R.  161,  170;  Ante,  §  403 — ^10. 

*  In  Alivon  v.  Furnival,  1  Cromp.  Mees.  &  Rose.  296,  it  was  held,  that  if 
by  the  law  of  the  foreign  country  the  assignees  or  syndics  of  a  foreign  bank- 
rupt may  sue  there,  the  same  right  to  sue  in  England  will  be  allowed  by  the 
comity  of  nations ;  and  that  if  there  are  three  assignees  or  syndics  appointed 
under  the  foreign  law,  that  two  may  by  that  law  sue  without  joining  the  third, 
the  same  right  to  sue  by  two  will  be  acknowledged  and  enforced  by  the  same 
comity  in  England,  Upon  that  occasion  Mr.  Baron  Parke,  in  delivering  the 
opinion  of  the  Court,  said :  **  This  is  a  peculiar  right  of  action  created  by  the 
law  of  the  country,  and  we  think  it  may  by  the  comity  of  nations  be  enforced 
in  this,  as  much  as  the  right  of  foreign  assignees  or  curators,  or  foreign  cor- 
porations appointed  or  created  in  a  different  way  from  that  which  the  law  of 
this  country  requires."     See  Ante,  §  355,  399,  400;  Post,  §  565,  566. 

3  Holmes  v.  Remsen,r4  John.  Ch.  R.  485  ;  S.  C.  20  John.  R.  262,  263; 
Milne  v.  Moreton,  6  Binn.  363,  374;  Livermore's  Diss.  142, 152  ;  Blake  v. 
Williams,  6  Pick.  R.  305 ;  Ingraham  v.  Gayer,  13  Mass.  R.  146,  147  ;  Good- 
win v.  Jones,  8  Mass.  R.  517*  But  see  contra,  Orr  r.  Amory,  11  Mass.  R* 
25.     See  Ante,  $  399,  note ;  Post,  §  566.  ^ 
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under  the  assignment.  The  pomt  has  hitherto  been  a  stnig^ 
gle  for  priority  and  preference  between  parties  claiming 
against  the  bankrupt  under  opposing  titles;  the  assignees 
claiming  for  the  general  creditors^  and  the  attadung  cre- 
ditors for  their  separate  rights. 

§  421.  It  is  true  that  Mr.  Chief  Justice  Marshall,  in 
delivering  the  opinion  of  the  Court  in  Harrison  v.  Sterry  ^ 
used  the  following  language :  **  As  the  bankrupt  law  of  a 
foreign  country  is  incapable  of  operating  a  legal  transfer  of 
property  in  the  United  States,  the  remaining  two-thirds  of 
the  funds  are  liable  to  the  attaching  creditors,  according  to 
the  legal  preference  obtained  by  their  attachments."  But 
the  very  terms  of  this  statement  shew,  that  the  Court  were 
examining  the  point  only  as  between  the  conflicting  rights 
of  the  assignees  and  those  of  the  attaching  creditors,  and  not 
in  relation  to  the  bankrupt  himself.  And  this  is  manifestly 
the  light  in  which  the  doctrine  was  contemplated  by  the 
majority  of  the  Court  in  a  subsequent  case^ 

§  422.  In  cases  of  partnership,  where  there  are  different 
firms  in  different  countries,  or  some  of  the  partners  reside 
in  one  and  some  in  another  country,  there  are  still  more 
embarrassing  difficulties  attendant  upon  questions  of  foreign 
bankrupt  assignments.  If  one  partner  is  declared  bankrupt 
under  a  foreign  commission,  his  share  and  interest  only  in 
the  Ainds  there  can  pass  to  his  assignees,  as  against  the 
partners  in  another  country.  And  of  course  they  must 
take,  subject  to  an  account  between  all  the  partners,  and 
stand  precisely  as  the  bankrupt  does  on  a  settlement  of  all 
claims  as  between  debtor  and  creditor'.  Let  us  suppose 
the  case  of  a  partnership  in  the  British  West  Indies  and  in 
England,  and  one  of  the  partners  resides  in  England,  and 
becomes  bankrupt,  and  an  assignment  is  made,  and  after- 
wards a  British  West  India  creditor  of  the  firm  attaches  a 

1  5  Cranch,  R.  2S9,  302.  See  also  Ogden  v.  Saunders,  12  Wheaton,  R. 
61,  362—364. 

2  Ogden  V.  Saunders,  12  Wheaton,  R.  859 — 865. 

3  Harrison  v.  Sterry,  5  Crancb,  R.  289, 802. 
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debt  due  to  the  firm  in  the  West  Indies^  and  procures  a 
judgment  and  satisfaction  there.  Can  he  be  compelled  to 
refund  the  same  upon  a  suit  brought  by  the  assignees  against 
him  in  England  ?  Sir  William  Grants  in  a  case  of  this  sort^ 
decided  in  the  negative ;  and  on  that  occasion  seemed  to 
have  great  difficulty  in  reconciling  his  mind  to  the  decisions 
upon  the  more  general  questions  of  satisfaction  obtained 
abroad  by  a  creditor  in  case  of  a  sole  bankruptcy.  He  held^ 
that  the  bankruptcy  of  the  partner  resident  in  England 
could  not  affect  the  partners  remaining  in  the  West  Indies, 
in  a  country  not  subject  to  the  bankrupt  law,  so  as  to  devest 
them  of  the  management  of  the  partnership  concerns,  or  of 
the  disposition  of  the  partnership  property.  If  they  applied 
the  partnership  assets  in  the  payment  of  the  partnership 
debts,  or,  if  in  a  legal  course  of  proceedings  against  them, 
the  debts  were  recovered  according  to  the  law  of  the  country, 
no  jurisdiction  could  exist  in  England  to  force  the  partner- 
ship, or  the  creditor  to  refund,  what  he  had  so  received  or  so 
recovered.  Under  such  circumstances  the  foreign  partners 
and  foreign  creditors  must  be  left  to  their  general  rights 
and  remedies  ^  The  same  doctrine  seems  to  be  acknow- 
ledged in  other  nations,  where  there  are  partnerships  and 
partners  resident  in  different  countries'. 

§  423.  But  whatever  may  be  the  rule  in  relation  to  foreign 
voluntary  assignments  or  .foreign  bankrupt  assignments  for 
the  benefit  of  creditors  generally,  there  is  no  doubt  that 
there  are  some  assignments  which  take  effect  by  mere  ope- 
ration of  law  in  foreign  countries,  and  are  admitted  to  have 
universal  validity  and  effect  upon  personal  property  without 
respect  to  its  locality^.  Such  is  the  case  of  a  transfer  of 
personal  property  arising  from  marriage.  Thus,  a  marriage 
contracted  by  citizens  of  Massachusetts  is  a  gift  in  law  to 
the  husband  of  all  the  personal  tangible  property  of  the 

1  Brickwood  v.  Miller,  3  Merivale,  R.  279. 

2  See  Merlin,  Repertoire,  Faillite  et  Banqueroute,  §  2,  art.  10,  p.  414. 

3  See  Ante,  §  398. 
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wife,  and  operates  as  a  transfer  of  it  to  him  wherever  it 
may  be  situate,  at  home  or  abroad.  And  the  right  thus 
acquired  by  the  law  of  the  matrimonial  domicile  will  be  held 
of  perfect  force  and  validity  in  every  other  country,  not- 
withstanding the  like  rule  would  not  arise  in  regard  to  do*- 
mestic  marriages  by  its  own  municipal  code.  This  doctrine 
was  adverted  to  by  Lord  Meadowbank  in  a  very  important 
case  already  referred  to,  as  perfectly  clear  and  established. 
''In  the  ordinary  case,"  says  he,  '' of  a  transference  by  con- 
tract of  marriage,  when  a  lady  of  fortune  having  a  great 
deal  of  money  in  Scotland,  or  stock  in  the  banks  or  public 
companies  there,  marries  in  London,  the  whole  property  is, 
ipso  jure,  her  husband's.  It  is  assigned  to  him.  The  l^;al 
assignment  of  a  marriage  operates  without  regard  to  terri- 
tory all  the  world  over^**  Lord  Eldon  on  several  occasions 
has  given  this  doctrine  the  fullest  sanction  of  hb  own  judg- 
ment, averring,  that  notice  was  not  even  necessary  to  give 
full  effect  to  such  a  title  ^  The  same  doctrine  was  fiilly 
admitted  in  Remsen  v.  Holmes',  and  it  is  treated  by  ele- 
mentary writers  as  beyond  controversy^  We  have  already 
seen  that  foreign  jurists  press  the  doctrine  to  its  fullest 
extent  \ 

§  423  a.  It  is  principally  in  cases  of  voluntary  assignments 
made  by  a  debtor  for  the  benefit  of  creditors,  or  of  involun- 
tary assignments  under  the  bankrupt  laws  of  a  State  against 
a  debtor  in  invitum,  that  questions  arise  respecting  the  con- 
flicting rights  of  creditors  (concurstis  creditarum),  as  to  the 
priorities  and  privileges  in  the  distribution  and  marshalling 
of  the  assets,  when  they  are  insufficient  to  pay  all  the  debts 
of  the  party.  We  have  already  had  occasion  to  take  notice. 


1  Ante,  §  59,  note;  Royal  Bank  of  Scotland  v.  Cuthbert,  1  RoaCj  Bank. 
Cas.  App.  481.     See  Ante,  $  396 — 398. 

2  Selkrig  v.  Davis,  2  Rose,  Bank.  Caa.  97>  99;  Id.  S.  C.  291,  317. 

3  20  John.  R.  267. 

«  2  Bell,  Comm.  §  1266,  pp.  696, 697, 4tb  edit. ;  Id.  pp.  680,685, 686,  5th 
edit.;  Liverm.  Diss.  p.  140,  §  223. 

«  Ante,  §  145,  146,417. 
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fliat  genenllj  in  cases  of  morale  propertj  the  ]mont^ 
jfthnieges  are  to  be  ad|iisted,  and  the  £stribiilian  is  to  be 
made  Mcariing  to  the  law  of  the  domicil  of  the  dditor^, 
foonded  upon  the  notion,  that  there  all  his  moiraUe  pro- 
perty is  in  contemplation  of  law  concentrated,  akhoogfa  a 
part  of  it  maj  be  locallj  ntoated  elaewhere  accordii^  to 
the  maxim:  MobiBa  worn  habemi  seqmekam  ;  MobiBa  iamfmam 
o$mbm$  qffixa penomtE^.  And  in  relation  to  immoraUe  pro- 
perty, the  distribotion  is  to  be  made  according  to  the  lex  ret 
uUb^.  Ezc^itions  may  doobtless  exist  where  the  law  of  the 
counlry  in  whidi  either  movable  or  immoraUe  property 
is  ntnate,  {^escribes  a  different  rule,  whidi  most  then  be 
obeyed^  Similar  rules  will  goTem  in  cases  of  Tdmitary 
asrignments  by  debtors,  and  of  inrolontary  assignments  un- 
der the  bankrupt  laws  of  a  State.  In  each  case  the  lex  hd 
of  the  assignment,  or  the  bankruptcy  will  ordinarily -fiHm 
the  basis  of  the  priorities  and  jmril^es  attaching  to  his 
morable  property,  and  will  regulate  the  distribution  therec^ 
among  his  creditors,  at  least  if  that  is  the  jdace  of  his  do- 
midl  and  of  the  situs  of  the  property.  If  the  property  is 
immovable,  or  is  rituate  elsewhere,  the  lex  lod  rei  siUe  will, 
or  at  least  may  gorem  the  same'. 

f  423  6.  Priorities  and  priyil^es  are  indeed  generaUy 
treated  as  belonging  to  the  form  and  order  of  proceedings, 
and  are  therefore  properly  governed  by  the  kx  fori,  and 
they  are  not  treated  as  belonging  to  the  merits  and  matters 
of  the  decision.  Rodenburg  says :  Primum  utamur  vulgata 
D.D.  distinctione,  qud  separantur  ea,  qwe  Utisformam  amr 
cemunt  ac  ordinattonem,  separantur  ab  iis,  quoe  decisianem 
out  materiam.     Lis  ordinanda  secundum  marem  loci,  in  quo 


»  Ante,  %  323—328. 
2  Ante,  \  3(?2,  377,  378. 
»  AnU,  §  322 — 328  ;  Post,  §  428. 

♦  SeeRodenbarg,De  Div.Stat.  tit.  2,c.  5,  §  5,  6;  2  Boullenois,  pp.  37, 38; 
Post,  %  550. 

«  Ante,  §  322,  328,  385 — 400,  402—416,  412 — 422. 
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venttlatur.  Ut  sijudicati  exequencU  causd  bona  debit  oris 
trahantur,  qm  solvendo  sit,  executio  peragatur  eo  loci,  ubi 
bona  sit  a  sunt,  aut  in  causam  jtidicati  capiuntur.  Sincesserit 
foro  debitor,  aut  propalam  desierit  esse  solvendo,  ut  isti  mo^ 
biUum  capioni,  aut  ulli  omnino  executions  nan  sit  ultra  locus, 
factd  jam  omnium  creditorum  conditione  pari,  disputatio  de 
privilegiis,  aut  concursu  creditorum,  veniai  instituenda,  ubi 
debitor  habuerit  domicilium^. 

§  423  c.  Matthsus  (whose  opinions  have  been  already  in 
part  cited  in  another  place  ^)  holds,  that  hypothecations  of 
movables  are  to  be  governed  by  the  law  of  the  domicil  of 
the  debtor ;  and  hypothecations  of  immovables  by  the  lex 
loci  rei  sitce.  In  respect  to  priorities  and  privileges  betwe^i 
hypothecary  creditors  upon  movables,  the  law  of  the  domicil 
of  the  debtor  is  to  govern ;  and  in  respect  to  such  priorities- 
and  privileges  between  hypothecary  creditors  upon  immova- 
bles, the  law  of  the  situs  rei,  unless  indeed  the  contest  solely 
concerns  their  rights  in  the  domicil  of  the  debtor.  Quantum 
ad  leges,  secundum  quas  in  disputatione  de  protopraxia  judi* 
candum,  distinctio  adhibenda  est.  Si  bona  mobilia  debitoris 
in  diversis  provinciis  sint,  spectandce  sunt  leges  ejus  loci,  ubi 
debitor  domicilium  habet.  Est  enim  vulgatum  apud  doctores, 
mobilia  sequi  personam,  et  idcirco  censeri  eo  jure,  quod  obti- 
net  ubi  domicilium  persona  habet.  Itaque  si  in  loco  domir 
cilii  valet  pignus  rei  mobilis  nudo  pacto  constitutum^  manente 
possessione  penes  debitorem,  potior  erit  in  pignore  is,  cui  ante 
res  obligata  est,  licet  non  sit  translata  in  eum  possessio.  Et 
si  creditor  aliquis  in  loco  domicilii  debitoris  privilegium  inter 
personates  habeat,  gaudebit  eodem  privilegio  in  ea  civitate,  in 
qua  debitor  tabemam  habuit  et  merces.  Contra,  si  in  loco 
domicilii  mobilia  non  habeant  sequelam,  nee  creditor  privile^ 
gium,frustra  volet  utijure  alterius  civitatis,  in  qua  utrumque 
contrario  modo  se  habere  perspicit.    Quantum  verb  adprcedia 


1  Rodenburg,  De  Div.  Stat,  tit.  2,  c.5,  §16;  2  Boullenois,  App.  pp.  47» 
48  ;  Ante,  §  825  c — 825/,  and  note. 
3  Ante,  $  325 1,  325  k. 
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attinet,  separanda  videtur  hypotheca  ab  eo  privilegio,  quod- 
qtus  inter  hypothecarios  exerceL  In  cestimanda  hypotheca 
epectanda  sunt  yus  territarii  jura,  ubi  prcedium  situm  est. 
Itaque  si  in  loco  domicilii  debitoris  prcedia  obUgari  possint 
eitra  judicis  auctoritatem,  prtedia  verb  sita  sint  in  ea  pro* 
vinda,  ubi  oppigneratio  judidalis  desideratur,  frustra  obtenr 
des  locum  domicilii,  ad  excludendum  secundum  creditorem, 
cui  coram  judice  loci  prcedium  pignori  nexum  est.  Quod,  si 
utrique  fundus  rith  oppigneratus  sit,  disputetur  autem  solum- 
modb  de  privilegio,  quod  alter  inter  hypothecarios  in  loco 
domicilii  debitoris  habere  se  didt,  tum  locus  donucilii  spec* 
tandus  videtur :  quia  privilegium  illud  personam  concemit, 
Jmdum  autem pigneratum  non  qfficitK 

§  423  d.  Mr.  Surge  maintains  a  similar  opinion^  taking  a 
distinction  between  ordinary  liens  and  the  priorities  between 
creditors.  *^  The  vendor's  lien^"  says  he,  **  on  the  movables 
sold,  and  the  right  to  stop  them  in  transitu  for  the  payment 
of  the  price,  are  privileges  which  attach  to  the  subject  sold, 
and  are  governed  by  the  lex  lod  contractus.  They  are  dis- 
tinguished from  the  preferences  which  a  creditor  may  claim 
on  the  estate  of  a  debtor  when  it  is  distributed  under  an 
execution  sale,  or  general  concursus  of  his  creditors.  The 
latter  depend,  not  on  the  lex  loci  contract^,  but  on  that  of 
the  place  where  the  movable  estate  is  Jictione  juris  considered 
to  be  situated,  namely,  in  the  domicil  of  its  owner.  The  lex 
loci  contract^,  although  it  is  properly  invoked  as  between 
the  parties  to  the  contract,  yet  it  is  considered  unjust  to 
give  it  effect  against  third  parties,  the  creditors  *". 

§  423  e.  Mr.  Bell  adopts  the  doctrine  in  its  friUest  extent, 
that  an  assignment  in  bankruptcy  conveys  all  the  movable 
property  of  the  bankrupt  wherever  it  majr  be,  and  it  is  to 
be  distributed  according  to  the  law  of  the  place  where  the 

debtor  has  his  domicile  and  the  proceedings  in  bankruptcy 

■      ■  * 

^  Mattbaeus,  De  Auctionibus,  lib.  1,  c.21,  §  10,  n.  35,  pp.  294,295;  Id. 
n.  41,  pp.298,  299. 

^3  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  20,  p.  770;  Id. 
pp.  778,  779;  Ante,  §827,  note. 
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are  had.  But  in  relation  to  immovable  property^  that  it  is 
to  be  distributed  and  administered  according  to  the  terri- 
torial law.  His  language  is :  '^  The  great  rule  on  which 
the  whole  of  the  doctrine  relative  to  the  international  effect 
of  bankruptcy  depends,  has  been  completely  fixed  in  all  the 
three  kingdoms  upon  a  general  principle  of  the  law  of 
nations ;  namely,  that  the  personal  estate  is  held  as  situate 
in  that  country  where  the  bankrupt  has  his  domicil ;  and 
that  it  is  to  be  administered  in  bankruptcy  according  to  the 
rules  of  the  law  of  that  country,  just  as  if  locally  placed 
within  it.  The  consequence  of  fixing  this  rule  is,  that 
a  commission  of  bankruptcy  in  England  or  in  Ireland, 
and  the  assignment  following  on  it,  or  a  sequestration  in 
Scotland,  and  the  conveyance  to  the  trustee,  have  the  effect 
of  transferring  to  the  trustee  or  assignees  the  whole  personal 
estate  of  the  bankrupt;  that  this  transference  defeats  all 
preferences  attempted  to  be  obtained  by  the  diligence  of  the 
law  of  the  country  where  such  estate  happens  to  be  placed, 
or  by  any  voluntary  conveyance  of  the  bankrupt,  after  the 
period  when  the  effect  of  the  proceedings  under  the  bank-* 
ruptcy  attaches  to  the  funds***.  And  again:  *' Another 
great  point  in  this  doctrine  is,  what  effect  shall  be  allowed 
in  Scotland  to  a  different  decision  in  any  foreign  country 
from  that  which  has  been  adopted  in  these  islands  ?  Let  it 
be  supposed,  for  example,  that  effects  of  the  bankrupt  are 
in  a  country  in  which  the  sequestration  and  the  conveyance 
to  the  trustee  are  held  to  be  of  no  force,  and  where  pre- 
ference is  given  to  the  diligence  of  the  country  in  which  the 
effects  are  situate : — Is  the  creditor  who  recovers  payment 
under  such  local  rule  obliged  to  pay  over  to  the  trustee  in 
this  country,  for  general   distribution,  the  money  he  has 

received  ?     And  this,  again,  resolves  into  two  questions : 

(1.)  Whether  the  creditor  can  claim  for  any  balance  without 
having  communicated  what  he  has  received  ?  and  (2.)  Whe- 


1  2  Bell,  Corom.  §  1266,  pp.  684,  685,  4th.  edit.;   Id.  pp.  681>  682,  5th 

edit. 
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ther  he  is  liable  to  an  action  for  restitution  ?     In  England^ 
'nvhere  there  is  no  provision  by  statute  for  reg^ulating  this 
matter^  it  is  held^ — (1.)  That  an  English  creditor  who^  hav- 
ing notice  of  the  bankruptcy^  makes  affidavit  in  England  in 
order  to  proceed  abroad^  cannot  retain  against  the  assignees 
what  he  recovers.    (2.)  That  a  creditor  in  the  foreign  coun- 
try would  not^  if  preferred  by  the  laws  of  that  country^  be 
obliged  to  refund  in  England ;  and^  (3.)  That^  at  all  events, 
such  a  creditor  cannot  take  advantage  of  the  bankrupt  laws 
in  England  without  communicating  the  benefit  of  his  foreign 
proceedings.     In  Scotland  there  is  an  express  provision  in 
the  statute  relative  to  payments  and  preferences  abroad; 
the  policy  of  which  it  is  proper  to  explain.    As  the  jurisdic- 
tion of  the  Court  of  Session  does  not  reach  foreign  countries 
wherever  the  principle  of  the  law  of  nations  does  not  ope- 
rate, or  has  been  evaded,  it  is  provided, — (1.)  That  the  cre- 
ditor, who,  after  the  first  deliverance  on  the  petiti<m  for 
sequestration,  shall  obtain  payment  or  preference  abroad, 
shall  be  obliged  to  communicate  and  assign  the  same  to  the 
trustee  for  behoof  of  the  creditors,  before  he  can  draw  any 
dividend  out  of  the  funds  in  the  hands  of  the  trustee ;  and, 
(2.)  That,  in  all  events,  whether  he  claims  under  the  seques- 
tration or  not,  he  shall  be  liable  to  an  action  before  the 
Court  of  Session,  at  the  instance  of  the  trustee,  to  commu- 
nicate the  said  security  or  payment,  in  so  far  as  the  juris- 
diction of  the  Court  can  reach  him.     It  may,  however,  as 
already  observed,  be  doubted,  whether  this  enactment,  in 
so  far  as  it  exposes  a  creditor  to  a  challenge,  even  where  he 
does  not  claim  under  the  sequestration,  might  be  held  to 
include  foreign  creditors,  not  apprised  of  the  bankruptcy 
and  proceedings  in  this  country,  but  who  having  recovered 
in  the  usual  way  the  property  of  their  debtor  abroad,  should 
have  come  afterwards  to  Scotland.     Recently,  the  question 
occurred  under  these  enactments,  whether  a  local  statute  in 
one  of  our  colonies  abroad,  which  was  said  to  proceed  on 
views  of  local  utility,  did  not  so  far  qualify  the  sequestration 
statute  of  this  country  that  the  foreign  creditors  should  be 
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entitled  to  retain  the  preference  they  had  obtained  ?  But 
the  Court  held^  that  the  preference  could  not  be  supported. 
As  to  real  estate^  the  estate  in  land^  or  connected  with  land^ 
there  is  a  difference  of  principle  very  remarkable.  The  real 
estate  is^  not  like  the  personal^  regulated  by  the  law  of  the 
domicile  but  by  the  territorial  law.  A  real  estate  in  England 
is  not  held  to  be  under  the  disposition  of  the  bankrupt  laws 
of  Scotland^  if  the  proprietor  be  a  trader  there.  Nor  is  an 
heritable  State  in  Scotland  affected  by  the  commission  of 
the  English  law.  And  yet  the  spirit  and  policy  of  the  laws^ 
considered  internationally^  should  open  to  the  creditors  of  a 
bankrupt  in  either  country  the  power  of  attaching  his  real 
estates^**. 

§  423/.  In  regard  to  voluntary  assignments  for  the 
benefit  of  creditors  with  certain  preferences^  they  must  (as 
has  been  already  stated  ^),  as  to  their  validity  and  operation^ 
be  governed  by  the  lex  loci  contractus.  If  they  are  valid 
there,  full  operation  will  ordinarily  be  given  to  them  in  every 
other  country  where  the  matter  may  come  into  litigation 
and  discussion.  But  it  is  a  very  different  question,  whether 
they  shall  be  permitted  to  operate  upon  property  locally 
situate  in  another  country,  whether  movable  or  immovable, 
by  whose  laws  such  a  conveyance  would  be  treated  as  a 
fraud  upon  the  unpreferred  creditors.  That  question  was 
discussed  in  the  case  already  alluded  to,  where  an  assignment 
made  in  Alabama,  giving  preferences  to  certain  creditors, 
came  collaterally  under  discussion  in  Louisiana,  by  whose 
laws  such  an  assignment  would  be  treated  as  a  fraud.  On 
that  occasion  the  Court  said :  ^'  We  find  no  di£5culty  in  as- 
senting to  the  proposition,  that  contracts  entered  into  in 
other  States,  as  it  relates  to  their  validity  and  the  capacity 
of  the  contracting  parties,  are  to  be  tested  here  by  the  lex 
lod  celebrati  contractus.     This  Court  has  often  recognised 


1  2  Bell,  Comm.  §  1266,  pp.  689,  690,  4th  edit.;  Id.  pp.  685,  686,  5th 
edit.     See  Lord  Eldon's  Remarks  in  Selkrig  v.  Davis,  2  Ro8e»  R.  311. 
3  Ante,  S  259  a. 
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that  doctrine  as  well  settled.  When  a  contract  is  entered 
into  in  Alabama,  in  conformity  to  the  local  law,  to  have  its 
effects  and  execution  there,  it  is  clear  the  Courts  of  this 
State  cannot  declare  its  nullity  on  the  ground,  that  such  a 
contract  would  not  be  valid  according  to  our  system  of 
jurisprudence.  Such  would  be  the  case  even  if  one  of  the 
contracting  parties,  or  both,  were  not  citizens  of  Alabama. 
If  Andrews,  for  .example,  had  been  a  citizen  of  Louisiana, 
having  creditors  and  effects  both  here  and  in  Alabama,  had 
gone  over  to  that  State,  and  transferred  a  portion  of  his  pro- 
perty there  to  certain  preferred  creditors,  such  a  transaction, 
as  to  its  legality,  would  depend  upon  the  law  of  Alabama. 
But  if  such  a  citizen  of  Louisiana  should  immediately  after- 
wards seek  to  avail  himself  of  the  benefit  of  our  insolvent 
laws,  a  different  question  would  present  itself.  Although 
our  courts  might  not  be  authorized  to  annul  such  contracts, 
as  to  their  effects  between  the  parties,  yet  they  might  well 
inquire  whether  it  was  not  the  intention  of  the  legislature 
to  afford  the  protection  of  the  insolvent  laws  to  such  only 
as  shall  have  abstained  firom  giving  an  undue  preference  to 
certain  creditors,  in  derogation  of  that  vital  principle  of  our 
system,  that  the  property  of  the  debtor  forms  the  common 
pledge  of  his  creditors,  and  although  such  preferences  may 
be  tolerated  by  the  lex  loci.  If  the  legislature  has  thought 
proper  to  declare  such  a  condition  as  one  upon  which  shall 
depend  the  right  to  claim  the  benefit  of  the  insolvent  laws, 
which  it  is  not  denied  they  had  an  unquestionable  right  to 
do,  then  there  is  an  end  to  the  argument,  unless  it  can  be 
shewn  that  the  mere  residence  of  the  party  in  another  State 
dispenses  him  from  a  compliance  with  the  creditor  ^'* 

§  423  g.  These  are  by  no  means  the  only  cases  of  a 
conflict  of  laws,  or  of  rights  growing  thereout,  touching 
personal  or  movable  property;  and  which  ought  to  ad- 
monish us  of  the  danger  and  difficulty  of  attempting  to  lay 


*  Andrews  r.  His  Creditors,   11  Louis.  R.  476,  477.     See  also  2  Bell, 
Comm.  §  1266,  pp.  684—686,  4th  edit.;   Id.  pp.  681—683,  5th  edit. 
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down  universal  rules  on  such  complicated  subjects.  By  the 
laws  of  many  of  the  nations  of  continental  Europe^  in  cases 
of  collision  of  ships  by  accident^  without  any  fault  on  either 
side^  the  loss  is  to  be  sustained  by  a  contribution  by  both 
ships^  By  the  law  of  England  in  such  a  case^  there  is  no 
contribution  whatsoever^  but  each  party  is  to  bear  his  own 
loss.  Res  pent  domino  ^  Now,  let  us  suppose  that  such  a 
collision  takes  place  upon  the  high  seas,  beyond  any  terri- 
torial jurisdiction,  between  an  English  ship  and  a  foreign 
continental  ship,  whose  laws  divide  the  loss,  and  both  or 
either  of  the  ships  is  injured  thereby.  How  is  the  loss  to  be 
borne  ?  Will  it  make  any  difference  whether  the  proceed- 
ing against  the  ship  or  owners  for  redress  is  in  England,  or 
in  the  proper  continental  Court?  If  the  right  depends  upon 
the  law  of  the  place  where  the  proceedings  are  had  against 
the  ship  or  the  owner,  then  there  will  be  no  reciprocity  in 
the  operation  of  the  rule.  In  a  case  so  confessedly  novel  in 
its  presentation,  it  will  be  found  very  difficult  to  affirm  any 
ground  of  principle  upon  which  the  law  of  the  one  country 
rather  than  that  of  the  other,  ought  to  prevail. 

§  423  h.  Considerations  of  an  analogous  nature  may  be 
presented  in  cases  of  torts  committed  on  the  high  seas,  and 
in  other  extra-territorial  places,  by  the  subjects  of  one 
nation,  upon  vessels  or  other  movable  property  belonging 
to  the  subjects  of  another  nation,  where  the  laws  of  these 
nations  are  different,  touching  either  the  nature  and  cha- 
racter and  consequences  of  the  tort,  or  the  rule  of  damages 
applicable  thereto.  It  is  not  easy  to  say  in  such  cases, 
what  laws  ought  to  govern.  The  most  that  can  with  any 
probability  be  stated,  is,  that  in  the  absence  of  any  general 
doctrine  to  the  contrary,  either  each  nation  would,  in  re- 
spect to  the  case  when  pending  in  its  own  tribunals,  follow 
its  own  laws^;  or  would  apply  the  rule  of  reciprocity,  grant- 


1  Story  on  Bailm.  §  608;  Peters  r.  Warren  Insur.  Company,  14  Peters, 
R.94. 

^  Story  on  Bailm.  §  608,  610. 

3  See  Percival  r.  Hickey,  18  John.  R.  257. 
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ing  or  refusing  damages,  according  as  the  law  of  the  foreign 
country  to  which  the  injured  ship  belonged,  would  grant  or 
withhold  them  in  the  case  of  an  injured  ship  belonging  to 
the  other  nation '.  The  rule  of  reciprocity  is  often  applied 
in  cases  of  the  recapture  of  ships  from  the  hands  of  a  public 
enemy*. 


1  The  Girelamo,  3  Hagg.  Adm.  R.  169. 

3  The  Santa  Cniz,  1  Rob.  R.  50  ;  2  Wheat.  R.  App.  44,  45;    The 
Adeline,  9  Cranch,  R.  244. 
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CHAPTER  X. 


REAL  PROPERTY. 


§  424.  Having  disposed  of  the  more  important  questions 
which  have  arisen  respecting  personal  property;  we  are 
next  led  to  the  consideration  of  the  operation  of  foreign 
law,  in  regard  to  real  or  immovable  property.  And,  here 
the  general  principle  of  the  common  law  is,  that  the  laws  of 
the  place  where  such  property  is  situate  exclusively  govern, 
in  respect  to  the  rights  of  the  parties,  the  modes  of  transfer 
and  the  solemnities  which  should  accompany  them^  The 
title,  therefore,  to  real  property  can  be  acquired,  passed, 
and  lost,  only  according  to  the  lex  rei  siUe.  This  is  gene- 
rally, although  (as  we  shall  presently  see)  not  universally 
admitted  by  Courts  and  by  Jurists,  foreign  as  well  as  do- 
mestic. Paul  Voet  states  the  rule  in  a  brief  but  clear 
manner :  Ui  immobilia  statutis  loci  regantur,  ubisitte*.  He 
adds  in  another  place :  Quid  si  itaque  contentio  de  aliquo 
jure  in  re,  seu  ex  ipsce  re  descendente,  vel  ex  contractu,  vel 
actione  personali,  sed  in  rem  scripta  9  An  spectabitur  loci 
statutum,  ubi  dominus  habet  domicilium,  an  statutum  rei  sitoe  9 
Respondeo  ;  Statutum  rei  sitce^.    Sir  Wm.  Grant  lays  down 


^  See  on  the  subject  of  this  chapter,  2  Barge,  Comm.  on  Col.  and  For. 
Law,  pt.  2,  ch.  4,  pp.  840 — 870 ;  4  Burge,  Cororo.  on  Col.  and  For.  Law, 
pt.  2,  ch.  4,  §  5,  p.  150,  &:c.;  Id.  ch.  5,  n.  11,  pp.  171,  217;  Id.  ch.  12, 
p.  576;  F(£liz,  Conflit  des  Lois,  Revue  Etrang,  et  Fran.  torn.  7,  (1B40}9 
§  27— 37,  pp.  216— 230;   Id.  pp.  307— 312. 

2  P.  Voet,  De  Stot.  §  9,  c.  1,  n.  3,  p.  253,  (edit.  1715);  Id.  p.  307, 
(edit.  1661). — Yet  we  shall  see  that  Paul  Voet  adopts  some  strange  notions, 
as  to  the  forms  and  solemnities  of  instruments  of  transfer  of  real  estate, 
whether  inter  vivos  or  testamentary,  holding  that  the  lex  loci  actus,  and  not 
the  lex  loci  rei  sitae,  ought  to  govern.     Post,  §  442. 

3  P.  Voet,  De  Sutnt.  §  9,  c.  1,  n.  2,  p.  253,  (edit.  1715);  Id.  p.  805, 
(edit.  1661). 

R  R 
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the  rule  in  very  expressive  terms :  *'  The  validity  of  every 
disposition  of  real  estate/'  says  he^  ^^  must  depend  upon 
the  law  of  the  country  in  which  that  estate  is  situated  ^^ 
The  same  rule  would  also  seem  equally  to  apply  to  express 
liens^  and  to  implied  liens  upon  immovable  estate'. 

§  425.  And  here  it  may  be  proper  to  advert  a  little  more 
particularly  to  some  of  the  definitions  of  foreign  jurists^  in 
regard  to  personal  laws  and  to  real  laws.  We  have  already 
seen^  that  laws  purely  personal  are  those  which  solely  affect 
the  person^  without  any  reference  to  property*.  Laws 
purely  real  directly  and  indirectly  regulate  property  and 
the  rights  of  property,  without  intermeddling  with  or  chang- 
ing the  state  of  the  person^.  There  are  other  laws  again, 
which  are  deemed  both  personal  and  real,  containing  a  mixed 
operation  upon  persons  and  property,  and  which  are  there- 
fore called  mixed'.  Thus,  a  particular  law  which  shall 
authorize  a  minor  or  other  person,  ordinarily  incapacitated 
to  dispose  of  property  under  particular  circumstances,  would 
be  deemed  a  mixed  law ;  because,  so  far  as  it  afiects  the 
particular  capacity  of  a  person  it  is  personal,  and  so  far  as 
it  enables  him  to  do  a  particular  act  respecting  property  it 
is  real^.  In  illustration  of  these  distinctions  Boullenois 
considers  the  law,  known  as  the  Senat^s-consulttim  VeUeior 
num,  prohibiting  married  women  from  making  contracts,  as 

^  Curtis  9.  Uotton,  14  Yes.  jnn.  537t  ^^1 ;  S.  P.  Chapman  p.  Robertson, 
6  Paige,  R.  627,  630;  Elliott  v.  Lord  Minto,  6  Madd.  R.  16;  Birtwhistle 
V.  YardiU,  5  Bam.  &  Cress.  433 ;  S.  C.  9  Bligh,  R.  32—88 ;  Post,  §  428— 
444. 

3  See  1  Boullenois,  p.  683,  et  seq.  689,  818;  Rodenburg,  De  Divers.  Stat, 
tit.  2,  c.  5,  $  16 ;  2  Boullenois,  App.  p.  47 ;  1  Hertii  Opera,  De  Collis. 
Leg.  $  4,  n.  64,  p.  150;  P.  Yoet,  De  Stat.  §  9,  c.  1,  n.  2,  p.  253,  (edit. 
1715);  Id.  p.  307,  (edit.  1661);  Ante,  §322—328;  Id.  §363—374; 
1  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  1,  ch.  1,  pp.  25,  26;  Cartis  r. 
Hutton,  14  Yes.  jun.  537,  541 ;  Elliott  v.  Lord  Minto,  6  Madd.  R.  16. 

*  1  Boullenois,  Prin.  G^n.  10,  p.  4. 

*  1  Boullenois,  Prin.  Gen.  22,  p.  6  ,  Id.  Prin.  Gen.  21,  p.  7.  See  P.  Yoet, 
De  Stat.  §  4,  c.  2,  n.  4,  pp.  134,  135,  (edit.  1661). 

*  1  Boullenois,  Prin.  G6n.  15,  16,  p.  5. 
6  Ibid. 
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purely  personal ;  a  law  declaring  that  no  person  of  full  age 
shall  devise  more  than  a  third  or  fourth  part  of  his  property, 
as  purely  real ;  and  a  law  allowing  a  minor  (otherwise  in- 
capacitated) when  married,  to  make  a  testament  or  donation 
in  favour  of  his  wife,  as  mixed  ^  These  distinctions  are  very 
important  in  examining  the  doctrines  of  foreign  jurists,  as 
they  often  enter  very  deeply  into  the  elements  of  their  par- 
ticular opinions'. 

§  426.  Now,  in  regard  to  laws  purely  real,  Boullenois 
lays  down  the  rule,  in  the  broadest  terms,  that  they  govern 
all  real  property  within  the  territory,  but  have  no  ex- 
tension beyond  it.  Les  lots  reelles  rCont  point  d'extension 
dhrecte  ne  indirecte  hors  la  jurisdiction  et  la  domnation  du 
legislateur^ .  In  regard  to  mixed  laws  he  lays  down  the 
rule  expressively,  that  of  right  they  act  only  upon  real  pro- 
perty within  the  territory  to  which  the  persons  are  subject ; 
but  that  sometimes  they  act  upon  real  property  situate  else- 
where ;  and  then  it  is  only  because  the  laws  are  conform- 
able to  each  other,  and  by  a  sort  of  kindred  title  only,  (iJ 
titre  de  patemite  seulement^).    Rodenburg  lays  down  a  like 


^  1  Boullenois,  Prin.  Gen.  14,  15,  26,  pp.  5 — 7;  Id.  Observ.  2,  pp.  25— 
28;  Id.  Observ.  16,  p.  206;  Observ.  23,  pp.  456,  457,  477,  488;  2 
Boullenois,  Observ.  32,  p.  1 1 . — This  definition  of  mixed  laws  is  given  by 
Boullenois,  who  has  drawn  it  from  Rodenburg.  But  it  is  very  different  (as 
he  informs  us)  from  the  sense,  in  which  D'Argentre,  Burgundus,  and  Voet  use 
the  same  phrase.  1  Boullenois,  Prin.  Gen.  16,  p.  5;  Id.  Observ.  6,  p.  122 
— 140;  Rodenburg.  De  Div.  Stat.  tit.  1,  c.  2;  1  Boullenois,  Observ.  2, 
pp.  25 — 29  ;  Id.  Observ.  3,  pp.  29 — 48.  See  ahio,  1  Froland,  M6m.  ch.  6, 
p.  114. 

^  J.  Voet  has  devoted  a  whole  title  to  the  subject  of  personal,  real»  and 
mixed  laws,  which  will  reward  the  diligence  of  the  student  in  a  thorough 
perusal.  J.  Voet,  Ad  Pand.  tom.  1>  lib.  1,  tit.  4,  pp.  2,  38,  etseq.  The  same 
subject  is  elaborately  discussed  by  Froland.  1  Froland,  M^m.  ch.  4,  p.  49, 
ch.  5,  p.  31,  ch.  6,  p.  114. 

3  1  Boullenois,  Prin.  Gen.  27,  p.  7;  Id.  230. — Froland  lays  down  the  rule 
in  even  more  brief  terms.  Le  statut  reel  ne  sort  point  de  son  territoire.  1 
Froland,  Mem.  156.  And  he  applies  the  same  rule  to  mixed  statutes.  Id. 
157. 

*  1  Boullenois,  Prin.  Gen.  20,  21,  p.  6;  1  Boullenois,  Observ.  16,  pp. 
223,  224. 

rr2 
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rule  in  regard  to  real  laws  (dismissing  as  unnecessary  the 
class  of  mixed  laws)  :  StattUa  realia  inter  et  personalia  hoc 
interest,  quod  ilia,  in  res  scripta,  territorii  sui  concludantur 
metis,  hoBc  extra  eas  vim  et  effectum  protendantK  Paul  Voet 
contends,  that  no  personal  laws  can  regularly  extend  to 
immovable  property  situate  in  a  foreign  country:  iVoit 
tamen  statutum  personate  sese  regulariter  extendet  ad  bona 
immobiUa  alibi  sita^;  and  he  treats  it  as  utterly  unim- 
portant, whether  it  assume  to  do  so  directly  or  indirectly, 
openly  or  consequentially.  Neqve  hie  distinguam,  cum  lex 
nan  distinguat,  an  sese  extendat  statutum  directe  ad  bona 
extra-territorium  statuentium  sita,  an  indirecte,  an  propalam, 
an  per  consequentiam.  Cum  non  sint  indirecte,  in  fraudem 
legis  out  statuti  pernUttenda,  quoe  directe  sunt  prohibita.^ 

§  426  a.  John  Voet  resolutely  maintains  the  same  opinion  ^ 
D'Argentre  holds  the  following  language :  Quce  realia,  out 
mixta  sunt,  haud  dubie  locorum  et  rerum  situm  sic  spectant,  ut 
aUis  legibus,  quam  territorii, judicari  non  possint^.  Huberus— 
after  remarking  that  the  foundation  of  the  general  doctrine 
is  the  subjection  of  every  man  to  the  laws  of  a  country,  so 
long  as  he  continues  to  act  there,  which  makes  his  act  there 
valid  or  invalid  according  as  those  declare  it  invalid  —pro- 
ceeds to  say,  that  this  reasoning  does  not  apply  to  immova- 
ble property  which  does  not  depend  upon  the  mere  will  of 
the  owner ;  but  so  far  as  certain  characters  are  impressed 
upon  it  by  the  law  of  the  country  where  it  is  situate,  these 
characters  remain  indelible  in  that  country,  whatever  dispo- 
sitions the  laws  of  other  countries  or  the  acts  of  private  per- 

1  Rodenburg,  De  Div.  Statat.  tit.  1,  c.  3 ;  2  Boullenois,  App.  p,  7; 
1  Boullenois,  145  ;  Id.  Observ.  9,  p.  152  ;  Id.  230. 

2  P.  Voet,  Ad  Stat.  §  4,  c.  2,  n.  6,  p.  123.  (edit.  1715);  Id.  p.  138, 
(edit.  1661). 

3  P.  Voet,  De  Stat.  §  4,  c.  2,  6,  7.  pp.  123,  124,  (edit.  1715);  Post, 
§442. 

*  J.  Voet,  Ad  Pand.  torn.  1,  lib.  1,  tit.  4,  §  7,  p.  40;  Ante,  §  54  a;  Post,  § 
433  a. 

6  D'Argentre  De  Briton.  Leg.  art.  2 18,  Gloss.  6,  n.  9,  torn.  1,  p.  650, [604]; 
Post,  §  439;  Livermore's  Dissert.  §  97,  p.  77. 
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sons  may  ordain  otherwise  or  contrary  thereto.  Nor  would 
it  be  without  great  confusion  and  prejudice  to  the  country 
where  the  immovable  property  is  situate^  that  its  own  laws 
respecting  it  should  be  changed  by  such  dispositions.  Fwfir 
damentum  universcB  hujm  doctfince  diximus  esse,  et  tenemus, 
subjectionem  hominum  infra  leges  cujusque  territorii,  qtuimdiu 
ilUc  agunt,  quce  facit,  ut  acttis  ab  initio  validus  aut  nuUus, 
alibi  qiioque  valere  aut  non  valere  non  nequeat.  Sed  koec  ratio^ 
non  convenit  rebus  immobilibus,  quando  iUoe  spectantur,  non  ut 
dependentes  a  libera  dispositions  cujusque  patrisfamilias,v€rum 
quatentis  certce  notce  lege  cujusque  Reip.  ubi  sita  sunt^  ilUs 
impresses  reperiuntur ;  hoe  notce  manent  indelebiles  in  ista 
Republica,  quicquid  aliarum  civitatum  leges,  aut  privatorum 
dispositiones,  secus  aut  contra  statuant;  nee  enim  sine  magna 
confusione  prcejudicioque  Reip.  ubi  sitce  sunt  res  soli,  leges,  de 
illis  latcB,  dispositionibus  istis  mutari  possent\  He  adds  in 
another  place  :  Communis  et  recta  sententia  est,  in  rebus  im- 
mobilibus  servandum  est  Jus  loci  in  quo  bona  sunt  sila^. 

§  426  b.  Christinseus  takes  the  common  distinction  in 
various  places  between  movable  property  and  immovable 
property^  alleging^  that  it  is  observed  as  a  general  rule^  that 
movable  property  is  governed  by  the  law  of  the  domicile  and 
real  property  by  the  law  of  the  situs  rei.  Ubi  pro  regula 
generali  servatum  fuit,  quod  bona  mobilia  sequi  et  regulari 
debent  secundum  statuti  loci  domicilii  ejus,  ad  quem  pertinent 
vel  spectant,  immobilia  verb  jujota  statuta  locorum,  ubi  ilia 
sunt  sita,  ut  communiter  tenent  Interpretes,  licet  dicta  regula 
non  semper  locum  habeat  *. 


»  Huberus,  De  Conflict  Leg.  lib.  1,  tit.  3,  §  15;  Post,  §  413. 

^  Huberus,  torn.  1,  Pt.  1,  lib.d,  tit.  13,  21  s.  De  Success,  ab  Intes.  p.  278. 
See  Post,  §  443,  443  a,  476. 

3  Christinaeus,  torn.  2,  Decis.  5,  n.  1 — 4,  p.  7. — M.  Foelix  on  this  sub- 
ject says:  "  Cette  loi  reelle  r6git  les  biens  situ6s  dans  Tetendue  du  territoire, 
pour  lequel  elle  a  6t6  rendue,  en  excluant  Tapplication  de  la  loi  personnelle  da 
proprietaire,  on  de  ceUe  da  lieu  ou  Tacte  a  et6  pass6;  (Noas  parlerons  pins 
bas  de  Tapplication  de  cette  demidre  loi) ;  mais  aussi  les  effets  de  cette  lo| 
ne  8*etendent  jamais  au  delii  des  limites  da  territ'oire.  Telle  est  la  r6gle  re- 
connue  par  toutes  les  nations  et  profess6e  par  les  auteurs.     Nous  citerons 
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§  427.  But  it  is  wholly  uDnecessary  to  repeat  at  length 
the  opinions  of  foreign  jurists,  since  in  the  main  proposition 
they  generally,  although  not  universally,  concur,  (for  some 
of  them  insist  upon  certain  exceptions,  to  which  we  may 
hereafter  allude),  that  the  law  of  the  situs  exclusively  governs 
as  to  immovable  property  ^    Pothier  has  laid  down  the  rule 


burgundus  (Tract.  1,  n«4,  11,  12  et  14),  RodeDbarg.(tit.  1,  chap.  2),  Paul 
Yoet  (De  Slatutis,  sect.  4,  cap.  2,  n^  4  et  6),  Jean  Voet  (Ad.  ff.  Tit.  de  stat. 
B*S),  Abraham  ii  Weasel  (Art.  16,  n®  19),  Christin  (Decisiones,  vol.  2,  tit.  1, 
dec.  3,  n*  2),  Boullenois  (Aux  Endroits  cities  au  n*  24  ci-dessus,  et  tit.  1, 
p.  107),  Hert.  (Sect.  4,  §  9),  Hubjer.  (N®  15),  Cramer  (Observationes  Juris 
tJniversi,  tom.  5.  obs.  1462),  Pothier  (Sur  la  Coutum«  d'Orl^ans,  chap.  1, 
i  3,  n«22,  23  et  24;  ch.  3,  n^Sl),  Vattel,  (liv.  2,  ch.  8,  §  103  et  110% 
Glack  (Commentaire,  f  76.  Droit  priv^,  §  17  et  18),  Danz  (Manuel,  t.  1, 
§  53,  n*  1),  Portalis  p^re  (£xpos6  des  motifs  du  Code  Civil,  Locr6,  t.  1, 
p.  581;  v.  aussi  le  discours  du  tribun  Faure  ibid.,  p.  613)»  Meier  (P.  17)y 
MM.  Mittermaier  (§  32),  Eichhorn  ((  36),  Tittmann  (chap.  5),  Muhlenbruch 
($  72,  n«2),  Brinkmann  (P.  10  et  11),  Story  ($  374,  424,  et  suiv.,  et  sur- 
tout  §  428),  Wheaton  (chap.  2,  $  5,  t.  1,  p.  136)»  Rocca  (P.  104,  110, 
118  et  122),  et  Burge  (Regie  6,  t.  1,  p.  25;  t.  2,  pp.  14,  26,  78  et  840.*' 
Fcslix,  Conflit  des  Lois,  Revu«  Etran.  et  Fran.  tom.  7,  §  27,  pp.  217,  218. 
1  The  learned  reader  may  consult  Livermore's  Dissert.  §  9 — 162,  pp. 
2S —  106.  Hertii  Opera,  tonu  1,  De  Collis.  Leg.  $  4,  n.  9,  p.  125, 
(edit.  1737);  Id,  p.  177,  (edit.  1716) ;  Ersk.  Inst.  B.  3,  tit.  2,  f  40, p.  515; 
Bouhier,  Cout.  de  Bourg.  ch.  23,  §  36 — 63,  pp.  456—457;  2  Bell,  Comm. 
§  1266,  p.  690,  4th  edit.;  Id.  p.  687,  688,  5th  edit.;  Fergusson  on  Man*, 
and  Div.  395;  Le  Brun,  De  la  Communaut6,  lib.  1,  ch.  5,  pp.  9,  10; 
D'Aguesseau,  CEuvres,  tom.  4,  p.  660,  4to  edit.;  Cochin,  CBuvres,  tom.  1, 
p.  545,  4to  edit.;  Id.  tom.  p.  555;  Henry  on  Foreign  Law,  pp.  12,  14,  15; 
Id.  App.  p.  196;  J.  Voet,  Ad  Pand.  lib.  1,  tit.  4,  P.  2,  §  3,  5,  6,  pp.  39, 40; 
1  Froland,  Mem.  ch.  4,  p.  49,  ch.  7t  p.  1^5;  2  Kaims  on  Equity,  B.  3, 
ch.  8,  §  2. — Mr.  Burge  on  this  subject  says:  "The  summary  given  in  the 
preceding  chapters  exhibits  a  great  diversity  amongst  the  laws  which  regulate 
the  modification  and  creation  of  estates  and  interests  in  real  property,  and  the 
transfer  and  acquisition  of  it.  The  law  of  the  place  where  the  act  making 
the  modification  or  alienation  is  passed,  frequently  differs  either  from  that  of 
the  place  in  which  the  party  to  the  act  was  domiciled,  or  from  that  of  the 
place  in  which  the  property  is  situated.  It  becomes  necessary  to  inquire 
which  of  these  conflicting  laws  is  selected,  and  what  are  the  principles  oa 
which  the  selection  is  made.  There  exists  a  difference  of  opinion  amongst 
jurists  as  to  the  law  which  ought  to  govern  the  decisions  of  some  of  the  sub- 
jects comprehended  under  the  titles  which  have  been  just  mentioned,  when 
of  the  conflicting  laws  affects  persons  as  well  as  things,  or  where  it  ap- 
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in  the  most  general  form,  declaring,  that  real  laws  have  an 
exclusive  dominion  over  all  things  submitted  to  their  autho- 


plies  to  the  form  and  solemnity  of  the  acte  hy  which  the  modification  or 
alienation  of  property  is  passed,  as  well  as  to  things.     The  primary  or  prin- 
cipal object  of  the  law,  or  the  comparative  degree  in  which,  in  the  one  case 
it  afiects  persons  or  things,  and  in  the  other  the  form  of  the  act  or  things 
affords  the  ground  on  which  some  jurists  consider  the  law  as  real  or  personal, 
and  accordingly  adopt  the  lex  loci  rei  sits,  or  the  law  of  the  domicil,  or  that 
of  the  place  in  which  the  act  is  passed.     In  the  opinion  of  other  jurists,  if 
the  law  of  the  situs  be  prohibitive,  it  must  be  preferred  to  the  personal  law  of 
the  domicil,  without  regard  to  the  object  of  that  law,  or  its  immediate  effect 
on  the  status  of  the  person.     There  is,  however,  no  difference  of  opinion 
amongst  them  in  adopting  the  lex  loci  rei  sits  in  all  questions  regarding  the 
modification  or  creation  of  estates  or  interests  in  immovable  property.     This 
subject  does  not  involve  any  of  the  considerations  which,  in  other  cases,  pro- 
duced that  difference  of  opinion.     The  law  primarily  and  principally  affects 
things.     It  is  wholly  independent  of  the  status  of  persons,  and  is  strictly  a 
real  law.     There  is  the  concurrence  therefore,  not  only  of  those  jurists  who 
give  the  greatest  effect  to  the  lex  loci  rei  sitae ;  but  even  of  those  who  are  dis- 
posed to  give  such  an  effect  to  laws  affecting  the  general  status  of  persons,  as 
would  greatly  control  the  operation  of  the  lex  loci  rei  sits.     Thus,  according 
to  the  definition  of  Rodenburg,  *  In  solas  nudasque  res  statuti  dispositio  diri- 
gitur,  ut  nullum  intervenire  necesse  sit  actum  hominis  aut  aliquam  concurrere 
persons  operam.'     It  is  comprised  in  the  rule  laid  down  by  Burgundus: 
'  Statuta  realia  sunt,  qus  de  jure,  et  conditione,  sen  qualitate  rei  disponunt. 
Statuto  reali  propositum  est  dirigere  res  ipsas,  certisque  qualitatibus  dominia 
afficere.'     The  doctrine  of  D'Argentr6  is  to  the  same  effect :  *  Realia  suut, 
ut  qus  de  modo  dividendarum  hereditatum  constituuntur,  in  capita,  in  stirpes, 
aut  talia.     Item  de  modo  rerum  donandarum,  et  quota  donationum.'. ..'Item 
illud,  ne  in  testamento  legari  posset  viro  ab  uxore,  quod  quidem  de  immobili- 
bus  constituit  et  rebus  soli,  etsi  mixtam  habeat  de  personis  considerationem, 
quando  impotentia  agnatis  applicatur  rei  soli :  Nam  si  de  mobilibus  solum 
qusreretur,  posset  videri  in  totum  esse  personale.*  The  doctrine  of  Du  Moulin 
is,  '  In  his,  qus  concernunt  rem,  vel  onus  rei,  debet  inspici  consuetudo  loci 
ubi  sita  res  est.'   BouUenois  also  concurs  in  treating  those  laws  as  real :  '  Qui 
affecte  directement  les  biens  en  fixant  leur  sort  et  leur  destination,  par  una 
disposition  particuliere  et  ind^pendante  de  Tetat  personnel,  dont  Thomme  est 
affect^  pour  les  actes  du  commerce  civil,  encore  que  quelquefois  ce  statut  ait 
6gard  a  I'etat  personnel,  que  nous  avons  ci-devant  appelle  pur  politique  et 
distinctif.'     Merlin  maintains  the  same  doctrine  :  *  Si  Tobjet  principal,  direct, 
imm6diat  de  la  loi,  est  de  regler  la  qualite,  la  nature  des  bicns,  la  maniere 
d'en  disposer/  it  is  a  real  law,  and  that,  *  les  effets  par  rapport  aux  person nes 
ne  sont  plus,  que  des  consequences  eloignees  de  la  realite.'     The  estate  or 
interest,  which  the  law  permits  or  prohibits  to  be  created  in  immovable  pro- 
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rity,  whether  the  persons  owning  them^  live  within  the  ter- 
ritory, or  without  the  territory  \    And  Vattel  has  laid  it 

perty,  whether  it  he  hy  sahstitutioo,  entail,  executory  devise,  condition,  or 
any  other  species  of  limitation,  may  he  considered  as  a  quality  impressed  on, 
and  inherent  in  the  property.     So  also  are  the  rules  and  limits  under  which 
the  permission  is  given.     According  to  the  doctrine  of  those  jurists  who  are 
the  most  disposed  to  allow  personal  laws,  affecting  the  general  status,  to  con- 
trol those  of  the  situs,  the  law  which  confers  on  immovable  property  its 
qualities,  is  strictly  real,  and  prevails  over  the  personal  law.     Thus  Hertius 
defines  the  law  to  he  real,  when  it  impresses  any  certain  quality  on  immovable 
property:  '  Rebus  fertur  lex,  cum  certam  iisdem  qualitatem  imprimit,  vel  in 
alienando,  e.  g,  ut  ne  bona  avita  possint  alienari,  vel  in  acquirendo  €•  g»  ut 
domini  rei  immobilium  vendits  non  aliter  acquiratur,  nisi  facta  fuerit  jndicialis 
lesignatio.'     The  same  rule  is  laid  down  by  Mestertius  and  Burgundus,  and 
is  followed  by  Boullenois.    These  jurists,  in  treating  of  the  solemnities  which 
the  law  requires,  should  accompany  certain  acts,  distinguish  those  which  are 
*  tanquam  qualitates  rebus  impressse.'     The  existence  and  nature  of  those 
qualities  must  be  determined  by  the  law  of  the  situs.     It  is  conceived,  there- 
fore, to  be   indisputable,  that  the  law  of  the  situs  must  be  adopted  in  all 
questions  respecting  the  power  of  alienating  immovable  property,  or  the 
restrictions  under  which  that  power  may  be  exercised.     Hence,  also,  it  fol- 
lows, that  the  law  of  the  situs  must  prevail,  when  the  question  regards  the 
existence*  or  validity  of  any  substitution,  the  degrees  .to  which  it  may  be 
limited,  the  manner  of  computing  those  degrees,  or  the  extent  to  which  the 
power  of  alienation  may  he  restrained,  and  generally  the  condition  to  which 
the  persons  substituted  may  be  subjected.     Upon  the  same  principles,  it  will 
decide,  if  the  question  regard  the  acts  which  are  essential  to  render  the  sub- 
stitution or  entail  valid,  or  the  respective  rights  and  liabilities  of  the  fiduciary, 
fidei  commissary,   or  tenant  in  tail."     2  Barge,  Comm.  on  Col.  and  For. 
Law,  pt.  2,  ch.  9,  pp.  840 — 844.     Again,  alluding  to  the  same  subject  in 
another  place,  he  says : — *'  In  treating  of  the  alienations  of  real  property  by 
act  inter  vivos,  it  has  been  stated  as  a  conclusion,  sanctioned  by  the  authority 
of  jurists  and  of  judicial  decisions,  and  most  consistent  with  admitted  principles, 
that  the  capacity  to  make  and  to  take  under  the  alienation  was  governed  by 
the  law  of  the  actual  situs  of  the  property  if  it  were  immovable,  and  by  that 
of  the  domicil  if  it  were  movable.     It  is  admitted  by  all  jurists,  that  the 
transfer  of  and  title  to  real  property  must  be  regulated  by  the  lex  loci  rei 
sitae;   that  a  law,  which  prohibits  its  alienation,  is  a  real  law,  and  must,  in 
whatever  place  the  alienation  is  attempted,  prevent  the  acquisition  of  any  title. 
It  necessarily  follows  from  that  admission,  that  the  character  and  effect  of 
the  law  must  be  the  same  whether  its  prohibition  has  relation  to  the  quality 
of  the  property  itself,  or  to  the  person  of  the  owner;  or  whether  the  prohi- 
bition be  general  and  absolute,  or  partial  and  qualified,  or  existing  only  sub 


1  Pothier,  Coutume  d'Orleans,  ch.  1,  §  2,  n.  22—24,  ch.  3,  n.  51. 
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down  as  a  principle  of  international  law^  that  immovables 
are  to  be  disposed  of  according  to  the  laws  of  the  country 
where  they  are  situate  ^ 

§  428.  The  consent  of  the  tribunals  acting  under  the 
common  law^  both  in  England  and  America^  is,  in  a  prac- 
tical sense,  absolutely  uniform  on  the  same  subject.  All 
the  authorities,  in  both  countries,  so  far  as  they  go,  recog« 
nise  the  principle  in  its  fullest  import,  that  real  estate  or 
immovable  property  is  exclusively  subject  to  the  laws  of  the 
government  within  whose  territory  it  is  situate'.  So  that 
we  may  here  fully  adopt  the  language  of  John  Voet : — D9 
realibus  quidem,  cum  plerorumque  consensus  sit,  idpluribus 
docere  supervacuum  fuerit  '•     Indeed,  so  firmly  is  this  prin- 


modo.  It  is  a  quality  impressed  on  the  property  no  less  when  the  property 
is  prohibited-  to  be  alienated  under  particular  circumstances  than  when  it  is 
prohibited  to  be  alienated  under  any  circumstances,  or  when  it  is  prohibited 
to  be  alienated  by  and  to  persons  standing  in  certain  relations  to  each  other* 
or  by  persons  who  are  under  a  certain  age,  or  who  are  in  any  situation  which 
by  the  law  precludes  them  from  making  or  taking  under  the  alienation-.'* 
4  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  12,  p.  577 ;  Id.  pp.  580— 
596. 

I  Vattel,  b.  2,  ch.  8,  §  110;  Id.  $  103;  Chapman  0.  RoberUon,  6  Paige^ 
R.  627. 

^  The  authorities  are  very  numerous  in  which  it  has  been  decided  or  taken 
for  granted,  and  among  them  in  England  are,  Sill  r.  Worswick,  1  H.  Black. 
665  ;  Hunter  v.  Potts,  T.  R.  41,  182;  Phillips  r.  Hunter,  2  H.  Black. 
402;  Selkrig  o.  Davis,  2  Rose  Bank.  Cas.  p.  29 ;  2  Dow,  R.  2.30;  Coppin 
V.  Coppin,  2  P.  Will.  290,  293;  Broadie  r.  Barry,  2  Yes.  &  Beames,  R. 
130;  Birtwhistle  «.  Yardill,  5  B.  &  Cress.  438;  2  Bell,  Comm.  690,  4th 
edit. ;  Id.  p.  687f  5th  edit.  ;  and  in  America  are.  United  States  r.  Crosby, 
7  Cranch,  115  ;  Clarke  v.  Graham,  6  Wheaton,  R.  597;  Kerr  o.  Mason, 
9  Wheaton,  R.  566;  Harper  r.  Hampton,  1  Harr.  &  John.  R.  687;  Oood- 
win  V.  Jones,  3  Mass.  R.  414,  518;  Cutter  v.  Davenport,  1  Pick.  R.  81, 
86 ;  Holmes  v,  Remsen,  4  John.  Ch.  R.  460  ;  S.  C.  20  John.  R.  254; 
Hosford  «.  Nichols,  1  Paige,  R.  220 ;  Blake  r.  WUlUms,  6  Pick.  286 ; 
Milne  v,  Moreton,  6  Binn.  R.  359.  See  also  4  Cowen,  R.  510,  527,  note; 
Dwarris  on  Stat.  649,  650;  Wiles  r.  Cowper,  Wilcox's  Ohio  Rep.  279; 
S.C.  2  Hammond,  R.  124;  Henry  on  Foreign  Law,  8,  9;  M'Cormick  v. 
Sullivant,  10  Wheaton,  R.  192;  Darbj  v.  Mayer,  10  Wheaton,  R.  465; 
Curtis  V.  Hntton,  14.  Yes.  537,  541 ;  Elliott  r.  Lord  Minto,  6  Madd«  R.  16; 
Chapman  r.  Robertson,  6  Paige,  R.  627,  630;  Post,  %  434;  Ante,  f  424. 

3  J.  Yoet.  Ad  Pand.  lib.  1,  tit.  5,  Pt.  2,  %  6,  p.  40. 
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ciple  established^  that  in  cases  of  bankruptcy^  the  real  estate 
of  the  bankrupt;  situate  in  foreign  countries^  is  universally 
admitted  not  to  pass  under  the  assignment^  although,  as  we 
have  seen,  there  are  great  diversities  of  opinion  as  to 
movables  ^  And  Lord  Eldon  has  gone  so  far  as  to  declare, 
that  there  exists  no  legal  or  equitable  obligation  (although 
there  is  a  moral  obligation)  in  the  bankrupt  to  make  a  con- 
veyance thereof  to  his  assignees  ;  and  that  the  creditors  are 
without  redress,  unless  by  way  of  remedy  in  rem,  where  the 
real  estate  is  situate,  or  by  withholding  a  certificate  of  dis- 
charge until  the  bankrupt  executes  such  a  conveyance '• 

§  429.  Considering,  however,  the  diversity  of  opinion  on 
this  subject  among  foreign  jurists,  it  may  be  of  some  utility  to 
examine  into  the  application  of  the  general  rule  in  some  of 
its  more  important  aspects.  We  shall,  therefore,  consider 
it, — first,  in  relation  to  the  capacity  of  persons  to  take  or 
to  transfer  real  estate ;  secondly,  in  relation  to  the  forms 
and  solemnities  necessary  to  transfer  it ;  thirdly,  in  relation 
to  the  extent  of  interest  to  be  taken  or  transferred  in  it ;  and 
fourthly,  in  relation  to  the  subject-matter  itself,  or  what  are 
properly  to  be  deemed  immovables. 

§  430.  First,  in  relation  to  the  capacity  of  persons  to  take 
or  transfer  real  estate.  It  may  be  laid  down  as  a  general 
principle  of  the  common  law,  that  a  party  must  have  a 
capacity  to  take  according  to  the  law  of  the  situs,  otherwise 
he  will  be  excluded  firom  all  ownership.  Thus,  if  the  laws 
of  a  country  exclude  aliens  firom  holding  lands,  either  by 
succession  or  by  purchase,  or  by  devise,  such  a  title  becomes 
wholly  inoperative  as  to  them,  whatever  may  be  the  law  of 
the  place  of  their  domicile     On  the  other  hand,  if  by  the 


1  Selkrig  v.  Davis,  2  Rose,  Bank.  Cas.  97;  Id.  191;  2  Dow,  R.  230, 
250;  2  Bell,  Comm.  C90,  4th  edit.;  Id.  p.  687,  5th  edit.;  Ante,  §  403— 
422,  423  a. 

2  Selkrig  v.  Davis,  2  Rose,  Bank.  Cas.  97  ;  Id.  291 ;  S.  C.  2  Dow,  230, 
250.     But  sec  Stein's  case,  1  Rose,  Bank.  Cas.  462;  Ante,  §  i23a, 

3  See  Buchanan  r.  Deshon,  1  Gill,  R.  280  ;   Sewall  v,  Lee,  9  Mass.  R 
363. 
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local  law  aliens  may  take  and  hold  lands^  it  is  wholly  im-* 
material  what  may  be  the  law  of  their  own  domicile  either 
of  origin  or  of  choice. 

§  431.  So,  if  a  person  is  incapable  from  any  other  cir- 
cumstance of  transferring  his  immovable  property  by  the 
law  of  the  situs,  his  transfer  will  be  held  invalid,  although 
by  the  law  of  his  domicil  no  such  personal  incapacity  exists. 
On  the  other  hand,  if  he  has  capacity  to  transfer  by  the 
law  of  the  sitm,  he  may  make  a  valid  title,  notwithstanding 
an  incapacity  may  attach  to  him  by  the  law  of  his  domicil. 
This  is  the  silent  but  irresistible  result  of  the  principle 
adopted  by  the  common  law,  which  has  no  admitted  excep« 
tion.  We  may  illustrate  the  principle  by  an  application  to 
cases  of  common  occurrence  under  the  dominion  of  the 
common  law.  By  that  law  a  person  is  deemed  a  minor,  and 
is  incapable  of  conveying  real  estate  until  he  has  arrived 
at  twenty-one  years  of  age  ;  but  by  the  law  of  some  foreign 
countries,  minority  continues  until  twenty-five,  or  even  until 
thirty  years  of  age.  Let  us,  then,  suppose  a  foreigner^ 
owning  lands  in  England  or  America,  (where  the  common 
law  prevails),  who  is,  by  the  law  of  his  domicil,  in  his  minority^ 
but  who  is  over  twenty-one  years  of  age :  it  is  clear  that 
he  may  convey  his  real  estate  in  England  or  America,  not- 
withstanding such  domestic  incapacity  ;  for  he  is  of  the  age 
required  by  the  local  law  ^  On  the  other  hand,  let  us  sup- 
pose a  married  woman,  who  is  domiciled  in  a  foreign  country, 
and  by  the  law  of  that  country  is  capable  of  alienating  her 
real  estate  without  the  consent  of  her  husband,  owning  real 
estate  in  England  or  in  America  where  she  is  incapable  of 
alienating  it  without  such  consent ;  she  cannot  alienate  it 
without  the  consent  of  her  husband ;  and  her  separate  act 
will  be  held  ipso  facto  void  by  the  law  of  the  situs. 

§  432.  But,  however  clear  this  may  seem,  according  to 
the  principles  of  the  common  law  on  this  subject,  a  very 


»  See  Saul  v.  His  Creditors,  17  Martin,  R.  569,  597. 


\ 


620  CONFLICT   OP   LAWS.  [CH.  X. 

different  doctrine  is^  as  we  have  already  seen^  maintained 
by  many  foreign  jurists  on  this  very  points  They  contend, 
that  the  capacity  or  incapacity  of  persons  to  transfer  pro- 
perty, or  to  do  any  other  act,  depends  altogether  upon  the 
law  of  the  place  of  their  domicil.  If  they  have  a  capacity 
or  incapacity  there,  it  governs  all  their  property  elsewhere, 
whether  movable  or  immovable.  Thus,  BouUenois  main- 
tains, that,  if  a  man  has  immovable  property  in  a  place, 
where  majority  is  attained  at  twenty-five,  and  by  the  law 
of  his  domicil  he  is  of  age  at  twenty,  he  may  at  twenty  sell 
or  alienate  such  immovable  property.  And,  on  the  other 
hand,  if  by  the  law  of  the  situs  of  the  immovable  property, 
he  is  of  age  at  twenty,  but  by  the  law  of  his  domicil  not 
until  twenty-five,  he  cannot  sell  or  alienate  such  property 
until  the  age  of  twenty-five^  Rodenburg  adopts  the  same 
doctrine,  and  maintains  it  with  abundance  of  zeal  \    After 


1  Anle,  §  51 — 61,  65;  1  Burge,  Corom.  on  Col.  and  For.  Law,  pt.  1, 
ch,  1,  p.  21—28. 

3  Ante,  §  52,  71  • — There  is  a  curious  distinction  maintained  by  many 
jurists  on  this  subject,  which  deserves  notice. — They  say,  that,  if  the  local 
law  fixes  the  age  of  majority  at  a  particular  period,  and  declares,  that, 
until  the  party  has  arrived  at  that  period,  he  shall  not  alienate  immovable 
property, — ^in  that  case  the  local  law  governs ;  for  it  does  not  turn  upon  the  mere 
fact  of  being  a  major  or  not.  But  if  the  local  law  only  says,  that  no  person 
who  is  not  a  major  shall  alienate,  then,  if  the  party  is  a  major  by  the  law  of 
his  domicil,  though  not  by  that  of  the  rei  sitse,  he  may  alienate  the  property, 
because  the  only  point  is  majority  or  not,  and  that  must  be  ascertained  by  the 
lex  domicilii ;  for  the  state  or  capacity  of  a  person  by  the  law  of  his  domicil 
extends  every  where.  BouUenois  dwells  much  on  this  distinction,  and  it  has 
received  the  support  of  Merlin.  1  BouUenois,  Observ.  4,  p.  57;  Id.  Ob- 
serv.  5,  p.  102;  Id.  Observ.  12,  p.  175;  Id.  Observ.  18,  p.  188;  Id.  Ob- 
serv. 28,  p.  499;  Id.  Observ.  28,  p.  700,  705,  720;  BouUenois,  Quest. 
Mixt.  p.  19;  2  Merlin,  Repertoire,  Testament,  §  1,  6,  art.  3,  p.  318,  art. 
2,  p.  317,  318;  Id.  art.  3;  2  Froland,  Mem.  des  Stat.  p.  824,  825;  Li- 
vermore,  Diss.  §  44,  p.  48;  Id.  §  47,  48,  p.  50;  Id.  §  59—62,  p.  58 — 60. 

3  Rodenburg,  De  Div.  Stat.  tit.  2,  c.  1 ;  2  BouUenois,  App.  p.  10;  1 
BouUenois,  77,  78,  154,  155,  194,  295;  1  Hertii  Opera,  De  Collis.  Leg. 
§  4,n.  23,  p.  133,  (edit.  1737);  Id.  p.  175,  (edit.  1716);  Liverraore,  Dissert. 
§  31,  p.  40;  Id.  §  44,  p.  48,  §45,  46,  p.  49;  Boubier,  Cout.  de  Bourg. 
ch.  24,  §  91—108,  pp.  476 — 478;  Ante,  §  51,  51  a,  52,  52  a,  53. 
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having  remarked^  that,  among  personal  statutes  are  to  be 
reckoned  all  laws  which  affect  the  state  or  condition  of  the 
person^  such  as  laws  respecting  majority,  the  paternal 
power  over  children,  the  marital  power  over  the  wife,  and 
cases  of  prodigals,  he  adds :  De  quibus  et  simiUbus  id  juris  est, 
fit  quocumque  transtulerit  persona  statuto  loci  domicilii  ita 
affecta,  habilitatem  aut  inhabilitatetn,  adetnptam  domi,  dr^ 
cumferat  ubique,  ut  in  universa  territoria  suum  statutum 
exerceat  effectum\  Yet  Rodenburg  himself  deserts  this 
doctrine,  in  regard  to  the  capacity  and  incapacity  to  make 
a  will  or  testament,  which  he  holds  must  be  according  to 
the  lex  ret  sitce  *.     There  are  many  others  who  adhere  to 


1  Rodenburg,  De  Div.  Stet.  tit.  2,  c.  1;  2  Boullenois,  App.  p.  11;  Ante, 
§51. 

^  Rodenburg,  De  Div.  Stat,  tit.  2,  c.  5,  n.  7 ;    2  BouUenois,  App. 
pp.  38,  39.     His  language  is;  Sed,  ut  id,  quod  instat,  agamus:  quid  si  nos- 
tras testetur  anno  statis  decimo  quarto,  sortietume  effectum  dispositio  iu 
rebus,  quae  alterius  region  is  solo  inhsreant,  in  qua  major  ad  testandum  desi- 
deratur  aetas  ?     Sit  dubilandi  ratio,  quod  de  personarum  setate  ac  capacitate 
lata  lex  iu  personam  concepta  esse  videatur,  adeoque  ad  qusecunque  pro- 
ducenda  territoria.     Vertun  contra  reale  statutum  esse  inde  dixeris,  quod  in 
statum  ac  conditionem  personas  non  sit  scriptum,  sed  expressim  directum  in 
rerum  alienationes  aut  alterationes,  ec  quidem  per  solam  testament!  speciem, 
adeoque  circumscriptive  ad  istum    alienationis  actum;    cujusmodi    statuta 
realia  esse  traditum  ssepiiis:  et  vel  inde  in  proposito  conspicere  est,  quod 
immoto  personas  statu,  quae  nulla  ex  parte   tutelae   subducitur,  auctoritate 
tutoris  non  spectante  minoris   testationes,  tribuatur  nostratibus  base  testa- 
ment! factio,  adeoque  ciim  status  non  turbetur,  lex  personalis  dici  nequeat. 
See  also  4  Burge,  Corom.  on  Col.  and  For.  Law,  pt.  2j  cb.  12,  p.  578,  579. 
On  tbis  subject  Mr.  Burge  bas  well  remarked,  "  Tbe  difficulty  of  adopting 
such  a  distinction  arises  from  tbe  consequences  to  whicb  it  leads ;  for  it 
seems  to  import,  tbat  if  tbe  law  of  tbe  situs  prohibits  tbe  alienation  by  a 
minor,  tbe  question  whetber  be  is  a  minor,  or  in  otber  words,  wbetber  be  is 
competent  to  make  a  testament,  is  to  be  determined,  not  by  tbat  law,  but  by 
tbe  law  of  bis  domicil.     But  if  tbe  law  bad  probibited  an  alienation  by  a  per- 
son wbo  bad  not  attained  tbe  age  of  twenty-one  or  twenty-five  years,  or  any 
otber  age  wbicb  was  prescribed  by  tbe  law  as  tbe  age  of  majority,  tbe  law  of 
tbe  situs  would  prevail,  and  the  competence  of  tbe  person  would  depend  on 
bis  having  attained  that  age.     But  without  further  pursuing  the  inquiry, 
which  has  already  been  made  in  tbe  former  volume,  it  may  be  considered, 
that  the  opinions  of  Dumoulin,  Burgundnsj  Peckius,  John  and  Paul  Yoek, 
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the  same  opinion  ^     The  groundwork  of  their  argument  is, 
that  the  capacity  and  incapacity  of  the  person  must  be  uni- 


and  the  decision  reported  by  Stockmans,  afford  authority  sufficient  to  justify 
the  conclusion,  that  the  capacity  to  alienate  by  testament  is  that  which  is 
established  by  the  law  of  die  country  in  which  the  immovable  property  is 
situated*  and  by  that  of  the  domicil,  when  the  testamentary  disposition  re- 
gards movable  property."  Ibid.  See  also  1  Burge»  Comm.  on  CoK  and 
For.  Law,  pt.  1,  ch.  1,  pp.  21—2.3;  Post,  §  433  a. 

1  Ante,  §  51 — 54,  60;  1  Froland,  Mem.  des  Satuts,  65,  ^%\  Liverm. 
Diss.  %  47,  p.  54,  §  55,  p.  56;  2  Froland,  Mem.  des  Stat.  p.  1576 — 1594; 
Merlin,  Repertoire,  Testament,  §  1,  5,  art.  2,  p.  517»  518;  1  Boullenois, 
Observ.  6,  pp.  127 — 140;  1  Boullenois,  Observ.  28,  pp.  705 — 731. — 
This  is  manifestly  the  opinion  of  Mr.  Livermore,  (Diss.  pp.  40 — 42 ;  Id.  pp. 
48 — 57).  So  of  Merlin,  (Repertoire,  Majorite,  §  5;  Autorisation  Mari- 
tale,  §  10,  art.  2;  Id.  Puissance  Paternelle,  %  7»  pp.  142 — 146);  of  Fro- 
land, (I  Froland,  Mem.  des  Stat.  p.  156,  171 ;  2  Froland,  Mem.  des  Stat. 
p.  1595);  of  Bouhier,  (Bouhier,  Cout.  de  Bourg.  ch.  23,  §  90 — 96,  p.  461; 
Id.  ch.  24,  §  91,  &c.  p.  476;  Id.  1  Boullenois,  Observ.  28,  p.  724);  of 
Pothier,  (Pothier,  Cout.  d'Orl^ns,  ch.  1,  §  1,  n.  7f  p.  2);  of  Huberus, 
(Huberus,  lib.  1,  tit.  3,  §  12;  Ante,  §  60);  and  of  Hertius,  (Hertii 
Opera,  torn.  1,  De  Collis.  §  4,  n.  8,  p.  123,  124,  (edit.  1737);  Id.  p.  175, 
(edit.  1716).  Merlin  in  another  place  admits  that  a  law  which  prohibits  a 
prodigal  from  making  a  testament,  is  personal;  but  that  at  the  same  time  it 
will  not  prevent  the  prodigal  from  making  a  valid  will  of  immovable  property 
hi  a  foreign  country  which  allows  it  (as  in  Bourbourg);  for  which  he  gives 
two  reasons :  first,  that  a  law  is  real,  which  permits  one  act  to  be  done  by  a 
person  who  is  otherwise  incapable ;  and  secondly,  because  a  real  law  always 
prevails,  when  it  comes  in  conflict  with  a  personal  law.  He  applies  the  same 
rule  to  an  unemancipated  son,  who  cannot  by  the  law  of  his  domicil  make  a 
testament,  but  yet  may  alienate  any  of  his  property  acquired  in  Hainault; 
for  its  laws  form  an  exception  to  the  general  incapacity  of  the  son,  and  there- 
fore they  are  real.  Merlin,  Repertoire,  Testament,  §  1,  n.  5,  art.  1,  p.  310. 
This  opinion  seems  to  coincide  with  that  of  Hertius,  (1  Hertii  Opera,  De 
Collis.  Leg.  4,  n.  22,  p.  133,  (edit.  1737);  Id.  p.  188,  (edit.  1716).  It 
seems  also  supported  by  Rodenburg,  (Rodenburg,  De.  Div.  Stat.  p.  1,  tit. 
1,  c.  2;  2  Boullenois,  App.  pp.  4 — 6,  cited  by  Merlin,  ubi  supra). — But 
Merlin  says,  that,  if  by  the  laws  of  the  country  of  his  domicil  an  unemancipated 
son  cannot  make  a  testament,  and  by  the  laws  of  another  country  he  has  a 
general  capacity;  in  such  a  case  such  laws  are  personal  and  in  conflict,  and 
therefore  the  law  of  the  domicil  is  to  govern.  Merlin,  Id.  p.  311.  See 
also  1  Boullenois,  Observ.  5,  pp.  77,  78.  Boullenois  lays  down  some  rules 
upon  this  subject,  which  seem  also  to  have  received  the  approbation  of  Bou- 
hier. (1.)  When  the  personal  statute  of  the  domicil  is  in  conflict  with  the 
personal  statute  of  another  place,  the  law  of  the  domicil  is  to  prevail.     (2.) 
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fonnly  the  same  every  where ;  that  the  law  of  the  domicil 
ought  to  regulate  it ;  and  that  it  would  be  utterly  incon- 
gruous to  make  a  minor  in  one  place  a  major  in  another^ 
thus  investing  him  with  opposite  personal  qualities  *. 

§  433.  This  notion  is  combated  with  great  vigour  and 
ability  by  other  foreign  jurists^  whose  opinions  have  been 
already  alluded  to  ^  Burgundus  admits  that  personal  laws 
as  to  capacity  or  incapacity  govern  all  personal  acts,  such 
as  personal  contracts  :  Nam,  (ut  Imola  et  Castrensis  scrip- 
sere)  qui  inJiabilis  est  in  uno  loco,  etiam  in  alio  censetur 
inhabilis;  quod  utique  accipiendum  est  de  habilitate,  vel  inr 
habilitate,  quoe  a  stattUo  personali  procedit,  et  ad  actus  per- 
sonales  dirigitur^.  But  in  regard  to  immovable  property, 
he  says,  that  it  is  sufficient  that  a  person  be  of  the  age  re- 
quired by  the  law  of  the  situs,  to  authorize  him  to  make  a 
valid  transfer,  although  he  may  be  incapable  by  the  law  of 
his  domicil.  His  language  is  :  Quippe  (sicut  Bartolus  ea> 
istimat)  habilitas  personce  ad  actus  personales  non  trahit 
effectum  ad  res  sitas  extra  territorium.  Proinde,  si  pera- 
gendum  est  aliquid  circa  rem,  jam  non  respiciemus  personce 
statum,  quem  forts  assumpsit;  sed  an  mancipens  in  ed  sit 

When  the  personal  statute  of  the  domicil  is  in  conflict  with  the  real  statute 
of  the  same  or  another  place,  it  yields  to  the  real  statute.  (3.)  When  the 
real  statute  of  the  domicil  is  in  conflict  with  the  real  statute  of  the  situs  of 
the  property,  each  one  has  its  own  authority  in  its  own  territory.  1  Boul- 
lenois,  Pr.  G6n.  29—31;  Id.  Observ.  5,  pp.  181,  182;  Bouhier,  Cout.  de 
Bourg.  ch.  23,  §  90,  96,  p.  461;  Id.  ch.  24,  §  91,  &c.,  p.  476;  Liver- 
more,  Diss.  §  59,  pp.  58,  59.  See  the  opinion  of  Grotius  cited.  Post,  §  479. 

1  Mr.  Henry  says  that  the  personal  statutes  of  one  place  may  act  indi- 
rectly and  by  comity  on  immovable  property  situate  in  another;  as  a  decree 
of  lunacy  may  by  its  effects  deprive  a  party  of  a  power  to  alienate  his  foreign 
property ;  and  so  of  the  disability  created  by  bankruptcy.  Henry  on  Foreign 
Law,  15.     This  seems  inadmissible  as  a  doctrine  of  the  common  law. 

a  Ante,  §  52 — 54,  54  a. 

3  Burgundus,  Tract.  1,  n.  7,  8,  p.  19.  See  also  Rodenburg,  De  Div. 
Stat.  tit.  2,  c.  1;  2  Boullenois,  App.  pp.  11,  12;  1  BouUenois,  Observ.  6» 
pp.  127—131 ;  Id.  pp.  199,  201,  202  ;  Liverm.  Diss.  §  47 — 49,  pp.  50^ 
52  ;  Bouhier,  Cout.  de  Bourg.  ch.  24,  §  91,  94—107,  pp.  476 — 478. 
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conditione  quam  bonorum  situs  ipse  requirit  \  And  again : 
Et  quidem  eodem  modo,  quoties  de  jure,  vel  servitute,  out 
Ubertate  personcB  quoeritur,  item  defacuUate  ad  res  persanales 
canstituta,  respondendum  erit  secundum  conditionem  persome, 
quam  induit  in  loco  domiciUi.  Et  contra,  ergo  si  dejure  ac 
facultate,  quce  a  re  ipsd  prqfidscitur,  item  de  yus  servitute, 
atque  Ubertate,  plane  ad  leges  situs  spectare  oportet.  Cum 
enim  unicuique  provincioe  suce  proprice  sint  leges,  possessioni- 
bus  injunctcB  atque  indictee,  sane  incapacitas  /oris  adepta  in 
considerationem  venire  non  potest ;  sed  omnis,  sive  qualitas, 
sive  personoB  habilitas,  quoad  eadem  bona  pertinet,  a  loco 
sitHs  prqficiscitur*.  Bartolus  affirms  the  same  doctrine: 
Cum  est,  quod  de  aliquo  Jure  descendente  ex  re  ipsa  servari 
consuetudo  velstatutum  loci,  ubi  est  res^.  Boullenois^  after 
some  fluctuations  of  opinion^  comes  to  the  result^  that  the 
capacity  to  make  a  testament^  so  far  as  it  regards  the  per- 
son^ is  personal ;  but  so  far  as  it  regards  immovables^  is 
real,  and  governed  by  the  law  of  the  situs  of  the  property*. 
§  433  a.  Stockmans,  Dumoulin,  Bouhier,  Paul  Voet,  and 
John  Voet,  maintain  the  same  opinion^.  Dumoulin  says: 
Aut  statutum  agit  in  rem,  et  quacumque  verborum  formula 
utatur,  semper  inspicitur  locus  ubi  res  est^.  Si  statutum  dicat, 
quod  minor  xxv.  anms  non  possit  testari  de  immobilibus,  tunc 
enim  non  respicit  personam,  nee  agit  in  personam  principal- 


^  Borgundns^  Tract.  1,  n.  8,  p.  19  ;  Ante^  §  54;  Liverm.DiBs.  §  47>  48, 

pp.  51y  52. 

^  BnrgunduB,  Tract.  1,  n.  S,  pp.  19»  20.  See  also  1  Boullenois,  Obserr. 
6,  pp.  129,  ISO;  Id.  Observ.  9,  p.  150 ;  Ante,  §  372. 

s  Bartol.  ad  Cod.  lib.  1,  tit.  1,  n.  27;  Bartol.  Oper.  torn.  7»  p.  5. 

4  1  Boullenois,  Observ.  28,  pp.  718 — 720.  See  Id.  Observ.  5,  pp.  81 — 
84,  101,  102.  See  also  Merlin,  R6pert.  Testament,  §  1,  n.  8,  art.  1, 
p.  310  ;  Cochin,  CBuvres,  torn.  4,  p.  555,  4to  edit. 

5  Liverm.  Diss-  §  49 — 52,  pp.  52 — 54  ;  1  Froland.  Mem.  des  Stat, 
pp.  65,  66  ;  2  Froland.  des  Stat,  pp.  819 — 223;  4  Burge,  Comm.  on  Col. 
and  For.  Law,  pt.  2,  eh.  12,  p.  579;  Ante,  §  432,  note. 

^  Molin,  Comm.  ad  Cod.  lib.  1,  tit.  1,  1.  1,  Conclus.  de  Stat.  torn.  3, 
p.  556 ;  Liverm.  Diss.  §  81,  p.  69. 
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iter,  nee  in  soiemnitatem  actus,  sed  agit  in  certas  res,  ad 
Jinem  conservandi  patrimonii,  et  sic  est  reale.  Quia  idem  est, 
ac  si  dictum  esset,  immobilia  non  possint  alienari  in  testamento 
per  minores.  Unde  statutum  loci  inspidetur,  sive  persona 
subdita  sit,  sive  non\  Stockmans  says:  Jampridem  Prag'- 
maticorum  consensa  et  usu  fori  invaluit,  et  ubicumque  agitur 
de  rerum  soli  alienatione,  mandpatione,  investura,  successione^ 
aliisque  translationis  et  acquisitionis  modis,  inspiciufUur  leges 
loci,  ubi  res  sites  sunt,  sive  questio  sit  de  cetate,  vel  alia  quO" 
litate,  habilitate,  vel  inhabilitate  personoe,  sive  agatur  de 
statuto  verbis  in  rem,  sive  in  personam,  directe  concepto  ;  cum 
effectus  ipse,  potius  quam  verba,  attendendus  sit,  qui  prorsus 
realis  est,  quoties  de  rebus  soli  transferendis  et  mancipandis 
quasritur;  atque  proinde  ab  hoc  effectu  statutum  omne,  quod 
hue  respicit,  vel  eh  rem  deducit,  pro  reali  habendum  judican- 
dumque  sit^.  Paul  Voet  adds^  that  personal  laws  do  not 
regularly  extend  so  as  to  affect  immovable  property  in  a 
foreign  country,  either  directly  or  consequentially*.  John 
Voet  has  gone  into  an  elaborate  consideration  of  the  sub- 
ject, and  positively  denies  that  personal  laws  can  operate 
out  of  the  territory.     Nulld  tamen  ratione  (says  he)  sifffi- 


^  MoliDy  Comro.  ad  Cod.  lib.  1,  tit.  1,  1.  1;  Conclus.  de  Stat.  torn.  89 
p.  556;  Post,  $  475;  Bouhier.  Cout.  de  Bourg.  ch.  24,  §  91 — 102,  pp. 
476 — 478;  1  Froland.  Mem.  des  Stat.  p.  65. 

^  Stockmans,  Decis.  125,  n.  9,  p.  263  ;  Ante,  §  54  ;  Liverm.  Diss.  §  50, 
pp.  52,  53 ;  2  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  9,  pp.  863^ 
864. 

3  P.  Voet,  DeStat.  §  4,  ch.  2,  n.  7,  p.  124,  (edit.  1715);  Id.  p.  138, 
(edit.  1661);  Ante,  §  54,  n.  Paul  Voet  admits,  that  personal  laws  accom- 
pany the  person  every  where,  as  to  property,  within  the  territory  of  the  govern- 
ment of  which  he  is  a  subject ;  but  not  as  to  any  property  elsewhere.  Sta- 
tutum personale  ubique  locorum  personam  comitatur,  in  ordine  ad  bona  infra 
territorium  statuentis,  ubi  persona  affecta  domicilium  habet.  Non  tamen 
-statutum  personale  sese  extendit  ad  bona  immobilia  alibi  sita.  P.  Voet*  De 
Stet.  §  4,  c.  2,  n.  6,  p.  123,  (edit.  1715);  Id.  p.  138,  (edit.  1661).  In 
.another  place  he  says :  Immobilia  statutis  loci  reguntur,  ubi  sita.  P.  Voet, 
De  Stat.  §  9,  ch.  1,  n.  4,  252,  253,  (edit.  1715);  Id.  pp.  306,  307,  (edit. 
1661);  Ante,  §  54,  note;  Post,  §475,  483  6;  Ante,  §  52,  52a;  S.  P. 
J.  Voet,  Ad  Paud.  lib.  1,  tit.  4,  §  2,  9,  p.  43. 

S  S 
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ciente,  cum  hcec  nitantur,  nee  a  legibus  Ramanis  htdc  sententke 
patrodmum  accedere posstt ;  rerius  est  personalia,  nan  magis 
quam  realia,  ierritorium  itatuentis  posse  excedere,  me  di- 
recto,  sive  per  cansequentiam.  And  he  proceeds  to  put  very 
pointed  inquiries,  whether  any  foreign  country  will  permit 
its  own  territorial  laws  to  be  overthrown  by  the  laws  of  an- 
other country,  on  the  subject  of  prodigals,  infamous  persons, 
minors,  illegitimacy  or  legitimacy,  and  heirship  ^ 

§  433  b.  Christinaeus  adopts  the  same  opinion :  Quodcum 
de  rebus  soli,  hoc  est  immobilibus,  agitur,  et  diversa  dwersarum 
possessionum  loca,  et  situs  proponuntur,  in  acquirendis,  trans* 
ferendis,  et  asserendis,  dominiis,  et  in  controversia  quo  Jure 
reguntur,  certissimam  in  usu  observationem  esse  nati  satis 
juris,  est,  id  jus  de  phribus  spectari,  quod  loci  est  vel  skus,  et 
suas  quoque  leges,  statuta  et  consuetudines  servandos  fore; 
mc  quod  de  taUbus  nulla  eujusquam  potestas  sit  praster  terrh- 
torii  legem*.  Peckius  is  equally  direct :  Etenim  natura 
statuti  est,  ut  non  extendatur  ad  bona  in  alio  territorio  sita, 
ubi  controria  stat  juris  disposition.  Bona  autem  dtcumtur 
esse  in  ejus  jurisdictume,  in  eujus  territorio  suntK  And 
again :  Quod  sive  statutum  loquatur  in  rem  sioe  in  personam, 
habeat  locum  in  bonis  positis  in  ierritorium  statuentium,  et 
non  in  aliis  ^ 

§  434.  The  opinion  of  these  latter  jurists  is  in  coincidence 


1  J.  VMt*  Ad  Paad.  lib.  1,  tit.  4,  §  7,  pa.  2,  DeStat.  p.  40,  cited  at  laige^ 
Ante,  §  54  a.  There  are  some  jurists  who  adopt  an  intermediate  opinioB, 
liolding,  that  in  order  to  transfer  real  property,  the  party  most  ha^e  capacity 
according  to  the  lex  domicilii  and  the  lex  rei  sitae.  Thus,  if  in  the  country 
rei  sitae  the  age  to  convey  is  twenty-one  years,  and  in  the  country  of  the 
domicil  the  age  is  twenty-five  years,  a  party  cannot  convey,  although  he 
is  twenty-one  years  of  age,  nor  unless  he  is  twenty-five.  Ante,  §  432,  note ; 
Ante,  §  388. 

2  Christin.  Decis.  3,  vol.  2,  p.  4;  1  Boullenois,  Observ.  6,  pp.  127— 
140. 

3  Peck.  Oper.  De  Testam.  Conjog.  lib.  4,  ch.  8,  n.  5,  p.  619,  (edit. 
1666). 

*  Ibid. 

5  Id.  n.  6,  7,  p.  620. 
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with  that  of  the  common  law^  as  already  stated  ;  and  it  has 
been  fully  recognised  in  England  in  a  recent  case^  of  i^hich 
we  have  had  occasion  to  t^ke  notice  in  another  placed 
Upon  that  occasion  Lord  Chief  Justice  Abbott  said :  '*  The 
rule  as  to  the  law  of  domicil  has  never  been  extended  to  real 
property;  nor  have  I  found  in  the  decisions  of  Westminster 
Hall  any  doctrine  giving  a  countenance  to  the  idea  that  it 
ought  to  be  so  extended.  There  being  no  authority  for 
sayings  that  the  right  of  inheritance  follows  the  law  of  the 
domicil  of  the  parties,  I  think  it  must  follow  that  of  the 
country  where  the  land  lies."  The  same  doctrine  was  con- 
curred in  by  the  other  Judges  ^. 

§  435.  Secondly,  in  relation  to  the  forms  and  solemnities 
of  passing  the  title  to  real  estate \  We  have  already  had 
occasion  to  examine  the  point,  whether  executory  contracts 
respecting  real  estate  must  not  be  in  the  form  prescribed  by 
the  local  law,  in  order  to  have  validity ;  as  for  instance,  a 
contract  for  the  sale  of  land  in  England  to  be  in  writing 
according  to  the  Statute  of  Frauds*.  The  result  of  that 
examination  was,  that  in  countries  acting  under  the  common 
law,  the  affirmative  is  admitted ;  although  foreign  jurists 
are  divided  on  the  point  ^     It  would  seem  clear,  also,  ac- 


1  Ante,  §  87. 

^  Doe  d.  Birtwhistle  v.  Vardill,  5  Barn.  &  Cress.  438.  But  see  S.  C. 
2  Clarke  &  Fin.  571 ;  9  Bligh,  R.  32—38. 

*  See  2  Burge,  Coram,  on  Col.  and  For.  Law,  pt.  2,  ch.  9,  pp.  840 — 
870;   Id.  vol.  1,  pt.  1,  ch.  1,  pp.  21—23. 

^  Ante,  $  363 — 373.  See  also  2  Burge,  Comm.  on  Col.  and  For.  Law, 
pt.  2,  ch.  9,  pp.  867 — 869. 

^  Ante,  §  237,  363 — 373. — M.  Fcelix,  speaking  on  this  subject,  says  : 
*'  Un  principe  aujourd*hui  g6n6ralement  adopt6  par  Tusage  des  nations,  c*est 
que  *  la  forme  des  actes  est  reglce  par  les  lois  du  lieu  dans  lequel  ils  sont  faits 
ou  passes.*  C'est-a-dire,  que,  pour  la  validite  de  tout  acte,  11  suffit  d'ob- 
server  les  formalites  prescrites  par  la  loi  du  lieu  oil  cet  acte  a  ete  dress6  oa 
r6dig6 :  Facte  ainsi  passe  exerce  ses  effets  sur  les  biens  meubles  et  immeu« 
hies  situes  dans  un  autre  territoire,  dont  les  lois  etablissent  des  formalites 
difT^rentes  et  plus  ctendues  (Locus  regit  actum).  £n  d'autres  termes,  les 
lois,  qui  reglent  la  forme  des  actes,  etendent  leur  autorit^  tant  sur  les  na- 
tionaux  que  sur  les  Strangers  qui  contractent  ou  disposent  dans  le  pays,  et 

SS   2 
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cording  to  the  common  law^  that  no  conveyance  or  trans- 
fer of  land  can  be  made,  either  testamentary  or  inter  vivos. 


elles  participent  ainsi  de  la  nature  des  lois  r^elles."    (Foelix  Conflit  des  Lois, 
Revue  Etrang.  et  Fran.  torn.  7»  1840,  §  40,  pp.  346,  3470   -^^  again: 
**  Parmi  les  ecrivains  modernes,  nous  en  comptons  troU,  qui  n*adoptent  point 
la  maxime»  que  la  forme  des  actes  est  reglee  par  la  loi  du  lieu  dans  lequel  ils 
aont  faits  ou  passes.     Suivant  M.  Eichbom,  les  actes  d'une  personne,  qui 
affectent  sa  fortune,  doivent,  en  r6gle  g^nerale,  ^tre  conformes  aux  lois  de 
son  domicile,  quant  ^  la  forme  et  quant  k  lenr  substance,  lorsqu'on  se  propose 
de  les  mettre  ^  execution  dans  ce  domicile :  la  raison  en  est,  dit  Fauteur,  dans 
le  principe  de  la  souverainet^  des  nations  et  dans  la  loi  21.  ff.  de  obi.  et  act. 
(Contraxisse  unusquisque  in  eo  loco  iotelligitur,  in  quo  ut  solveret,  se  obli- 
gayit).     Cette  regie,  continue  I'auteur,  admet  des  exceptions :  1**  lorsque 
Facte  a  ete  fait  sans  fraude  dans  un  pays  etranger,  ou  il  y  a  eu  impossibilite 
de  remplir  les  formes  pr^scrites  an  lieu  du  domicile  de  la  personne,  qui  con- 
tracte  on  qui  dispose ;  2*  lorsque  Facte  a  ete  fait  dans  un  pays  Stranger  dont 
les  lois  ne  protegent  les  actes  et  contrats  qu'autant  qu'on  y  a  suivi  une  cer- 
taine  forme  ;  3*  lorsque  le  statut  reel  exige,  pour  F  acquisition  ou  Falienation 
d'nn  immenble,  un  acte  qui  precede,  la  forme  et  le  contenn  de  cet  acte  doivent 
te  r^gler  par  ce  statut  reel. — Par  application  de  la  r%le  professee  par  M.  Eich* 
Bom,  cet  auteur  soutient  que  le  testament  (ait  en  pays  etranger,  d'apr^  les 
formes  qui  y  sont  ^tablies,  n'aura  ses  effets,  dans  la  patrie  du  testateur,  quant 
k  la  forme,  qu'autant  que  les  lois  de  cette  patrie  reconnaissent  la  meme  forme, 
k  moins  que  le  testateur  ne  soit  6galement  deced6  dans  le  pays  de  la  confec- 
tion du  testament :  dans  ce  dernier  cas  seulement,  le  dit  testament  sortirait 
ses  effects  dans  sa  patrie.     La  proposition  enseign^e  par  Eichhom  pent  etre 
▼raie  en  droit  etroit ;  mais  elle  est  contraire  k  Fusage  des  nations,  attest^  par 
le  sentiment  general  des  auteurs  cites  plusbaut:  on  ne  doit  done  pas  s'arr^ter 
ft  Fopinion  isol^  de  M.  Eichhom.   D*ailleurs,  les  exceptions  admises  par  cet 
auteur,  surtout  la  premise,  ramenent  son  syst^me  k  celui  que  nous  avons  ex- 
pos^ au  n*  41 ;  en  effet,  notre  syst^me  a  precisement  sa  base  principale  dans 
Fimpossibilite  ou  du  moins  dans  la  difficult^  de  remplir  k  F^tranger  les  for- 
mality prescrites  au  lieu  du  domicile  de  Findividu.    Du  reste,  notre  syst^me 
admet  aussi  les  deux  exceptions  6noncees  par  M.  Eichhom  sous  les  n*"  2  et  3, 
ainsi  que  nous  Fexpliquerons   au^  suivant.     M.  Miihlenbrach,  en  parlant 
des  testaments,  revient  sur  Fopinion  par  lui  6inise  dans  sa  doctrina  pandecta- 
rum  ;  il  se  range  de  Favis  de  M.  Eichhom.    Le  troisidme  auteur  qui  repousse 
Fapplication  de  la  r6gle  locus  regit  actum,  eu  ce  qui  concerne  la  forme  des 
actes,  c*est  Hauss.    II  regarde  cette  regie  comme  vague  et  inutile,  et  il  n'en 
admet  Fapplication  que  dans  deux  cas  :  le  premier,  lorsqu*il  s'agit  d'actes  de 
procedure  (si  de  processu  ordinando  quaeritur) ;  le  second,  lorsque  les  parties, 
en  vertu  de  leur  autonomic,  se  sont  soumises  aux  lois  du  pays  dans  lequel 
elles  ont  passe  un  acte.  L'upinion  de  cet  auteur  a  sa  base  dans  une  confusion 
d'idees :  il  a  cherchc  k  appliquer  la  r^le  locus  regit  actum  non-seulement  £i 
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except  according  to  the  formalities  prescribed  by  the  local 
law.  Thus^  in  England^  no  instrument  not  under  seal  can 
operate  as  a  conveyance  of  land,  so  as  to  give  a  perfect  title 
thereto.     An  instrument  therefore  not  under  seal,  executed 


la  forme  des  actes,  mais  encore  a  leur  substance ;  n'ayant  pu  parvenir  &  jas- 
tifier  cette  opinion,  il  a  rej6te  entidrement  la  dite  r6gle,  et  il  a  era  tronver 
uniquement  dans  la  volonte  expresse  ou  tacite  des  parties,  la  base  de  rapplica- 
tion  des  lois  da  lieu,  quant  iL  la  forme  et  quant  ^  la  mati^e  de  Tacte.  L'acte 
fait  d*aprds  les  formes  prescrites  par  la  loi  du  lien  de  sa  redaction  est  valable» 
non-seulement  par  rapport  aux  biens  meubles  appartenant  k  Tindividu  et  qui 
se  tronvent  an  lieu  de  son  domicile,  mais  encore  par  rapport  aux  immeubles, 
en  quelque  endroit  qu'ils  fussent  situ6s.  Cette  demise  proposition,  selon  la 
nature  des  choses,  admet  une  exception,  dans  le  cas  oQ  la  loi  du  lieu  de  la 
situation  prescrit,  a  Tegard  des  actes  translatifs  de  la  propri6t6  des  immeubles 
ou  qui  y  affectent  des  charges  rielles,  des  formes  particulidres  qui  ne  peuvent 
etre  remplies  ailleurs  que  dans  ce  m§me  lieu ;  telles  sent  la  redaction  des  actes 
par  un  notaire  du  meme  territoire,  la  transcription  ou  Finscription  aux  regis* 
tres  tenus  dans  ce  territoire»  des  actes  d'alienation,  d'hypotbeque,  etc.  L'acto 
fait  dans  un  pays  etranger  suivant  les  formes  qui  y  sont  prescrites,  ne  perd 
pas  sa  force,  quant  il  sa  forme,  par  le  r6tour  de  Tindividu  au  lieu  de  son  domi- 
cile ;  aucune  raison  de  droit  ne  milite  en  faveur  de  I'opinion  contraire.  La 
regie,  locus  regit  actum,  ne  doit  pas  ^re  etendue  au-deld  des  limites  que  nous 
lui  avons  tracees  au  n**  40 ;  elle  ne  s'applique  qu*k  la  forme  exterieure,  et  non 
pas  a  la  matidre  ou  substance  des  actes,  ainsi  que  nous  Texpliquerons  encore 
au  §  suivant.  Ainsi,  dans  un  testament,  la  capacite  de  la  personne,  et  la 
disposibilite  des  biens  ne  se  r6glent  point  par  ]a  loi  du  lieu  de  la  redaction. 
Dans  les  dispositions  entre-vifs,  soit  h  titre  onereux,  soit  k  titre  gratuit,  la 
loi  du  lieu  de  la  redaction  peut  avoir  influe,  soit  sur  Tensemble  de  I'acte,  soit 
sur  les  termes  employes  par  les  parties ;  et,  sous  ce  double  titre,  cette  loi 
peut  ^tre  consultee  par  les  juges  comme  moyen  d'interpretation  ;  mais  elle  ne 
forme  pas  la  loi  decisive,  a  moins  que  les  parties  ne  s*y  soient  soumises  ex- 
press^ment.  La  regie  indiquee  au  n*  40  ne  s'applique  pas  seulement  aux 
actes  publics  ou  solennels,  mais  aussi  aux  actes  sous  signature  privie  comroe, 
par  exemple,  les  testaments  olographes.  Feu  M,  Merlin  fait  remarquer  que 
'  la  regie  locus  regit  actum  est  gen^rale,  et  il  faudrait,  pour  la  restreindre  aux 
testaments  re9us  par  personnes  publiques,  une  exception  autorisee  par  une  loi 
expressed  Nous  ajouterons  que  les  raisons  expos^es  au  n**  41  s*appUquent 
aux  actes  sous  seing-priv6  comme  aux  actes  publics.  Nous  r^garduns  comme 
une  erreur  Topinion  contraire  professee  par  M.  Duranton.  Nous  empruntons 
a  M.  Pardessus  une  observation  importante.  C*est  que,  dans  tons  les  cas  o(i 
Tune  des  parties  invoque  un  acte  passe  hors  du  royaume,  il  faut  avant  tout 
s'assurer  que  I'acte  a  oto  pass6  dans  le  lieu  regi  par  les  lois  auxquelles  on 
veut  le  soumettre."     Id.  §  42 — 47»  pp.  350 — 354. 
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in  a  foreign  country  where  no  seal  is  required  to  pass  the 
title  to  lands^  would  be  held  invalid  to  pass  land  in  Elng- 
land^  The  same  rule  is  established  in  America,  where  it 
is  held,  (as  we  have  seen),  that  the  title  to  land  can  be  ac- 
quired and  lost  only  in  the  manner  prescribed  by  the  law  of 
the  place  where  the  property  is  situate*. 

§  436.  Erskine  in  his  Institutes  states  this  to  be  the  law 
of  Scotland.  *'  In  the  conveyance  V  says  he,  "  of  an  im- 
movable subject,  or  of  any  right  affecting  heritage,  the 
grantor  must  follow  the  solemnities  established  by  the  law, 
not  of  the  country  where  he  signs  the  deed,  but  of  the  State 
in  which  the  heritage  lies,  and  from  which  it  is  impossible 
to  remove  it.  For  though  he  be  subject  with  respect  to  his 
person  to  the  lex  domicilii,  that  law  can  have  no  authority 
over  property  which  hath  its  fixed  domicil  in  another  terri- 
tory, and  which  cannot  be  tried  but  before  the  Courts,  and 
according  to  the  laws  of  that  State  where  it  is  situated. 
And  this  rule  is  so  strictly  adhered  to  in  practice,  that  a 
disposition  of  an  heritable  jurisdiction  in  Scotland,  executed 
in  England  after  the  English  form,  was  not  sustained,  even 
as  an  obligation  to  compel  the  grantor  to  execute  a  more 


1  Ante,  §  363,  364.  See  Dundas  r.  Dundas,  2  Dow  &  Clarke,  349; 
Coppin  V.  Coppin,  2  P.  Will.  291,  293;  2  Fonbl.  Equity,  b.  5,  ch.  1,  §  6, 
note,  pp.  444,  445. 

a  Ante,  §  427,  428;  United  States  v.  Crosby,  7  Cranch,  115;  Cutter  r, 
Davenport,  1  Pick.  R.  81,  86;  Hosford  r.  Nicbois,  1  Page,  R.  220;  Wills 
r.  Cowper,  2  Haram.  R.  124;  S.  C.  Wilcox's  Rep.  278;  Kerr  v.  More, 
9  Wheaton,  R.  566  ;  M*Corroick  r.  Sullivant,  10  Wbeaton,  R.  192;  Darby 
r.  Mayer,  11  Wheaton,  R.  465. 

s  Ersk.  Inst.  b.  $,  tit.  3,  §  40,  p.  515;  Id.  §  41 ;  2  Kaims  on  Equity, 
b.  3,  c.  8,  §  2,  p.  328. — But  Erskine  in  the  same  section  makes  a  distinc- 
tion between  contracts  to  convey  real  estate  situate  in  Scotland  and  actual 
transfers  ;  holding,  that  if  the  contract  to  convey  is  good  by  the  lex  loci  con- 
tractus, it  will  be  enforced  in  Scotland  ;  but  an  actual  transfer  will  not. 
"  But,"  says  he,  **  though  obligations  to  convey,  if  they  be  perfected  secun- 
dum legem  domicilii,  are  binding  here ;  yet  conveyances  themselves,  if  of 
subjects  within  Scotland,  are  not  always  effectual  if  they  are  not  executed 
according  to  the  solemnities  of  our  law.*'  The  other  part  of  the  section  has 
been  already  cited  in  a  note,  Ante,  §  365.     The  common  law,  as  we  have 
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formal  conveyance.  **  He  is  well  borne  out  in  this  doctrine 
by  other  authorities  ^ 

§  437.  Boullenois  admits^  that^  when  an  incapacity  to  do 
an  act,  or  to  make  a  conveyance  of  a  things  except  by  cer- 
tain formalities^  is  created  by  the  lex  rei  sttas,  that  law  must 
be  observed  in  regard  to  that  thing,  although  the  party  be 
otherwise  capable  by  the  law  of  his  domicil  ^.     He  adds,  in 

seen,  with  masculine  vigour,  and  upon  principle,  rejects  such  niceties;  and 
indeed  it  seems  repudiated  by  many  of  the  learned  judges  of  Scotland.  Ante, 
§  365.  See  Lang  r.  Whitlaw,  2  Shaw,  App.  Cases,  p.  18;  S.  C.  5  Wils. 
&  Shaw,  pp.  66,  67,  note;  Brack  r.  Johnston,  5  Wils.  &  Shaw,  p.  6t. 

1  Ante,  §365—367;  Jerningham  v.  Herbert,  t  Tamlyn,  R.  103;  Fer* 
gusson  on  Marriage  and  Div.  pp.  395,  397. — Mr.  Burge,  speaking  on  this 
subject,  says,  "  There  is  a  perfect  uniformity  in  all  systems  of  jurisprudence 
in  the  adoption  of  this  rule.  Thus,  a  contract  in  England  for  the  sale  to  A. 
of  immovable  property  situated  in  England,  or  in  those  colonies  which  are 
governed  by  the  law  of  England,  would  transfer  the  dominium  in  equity,  and 
A.  would  become  the  owner ;  but  if  the  property  were  situated  in  British 
Guiana,  it  would  not  transfer  the  dominium.  On  the  other  hand,  a  contract 
in  British  Guiana  for  the  sale  of  immovable  property  situated  in  England,  or 
in  those  colonies,  would  transfer  the  dominium  on  that  property,  but  it  would 
not  transfer  the  dominium  of  property  situated  in  British  Guiana.'*  2  Burge, 
Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  9,  p.  865. 

3  1  Boullenois,  Observ.  23,  pp.  476,  477,  488,  492,  498 — 500;  Ante, 
%  240. — Boullenois,  speaking  on  this  subject,  says :  '*  Ces  formes  distinctives 
des  contrats  font,  pour  la  plopart,  dictees  par  le  Droit  commun;  mais  comme 
M«  Ch.  du  Molin  observe  que  chacune  des  villes  ayant  jurisdiction,  pent 
prescrire  une  forme  particuliere  k  chaque  esp^ce  de  contrat,  il  pourroit  arriver 
que  ces  formes  ou  formalit^s  varieroient  ^  Tinfini ;  que  dans  le  lieu  du  con- 
trat, il  y  en  auroit  une;  que  dans  le  lieu  du  domicile,  il  y  en  auroit  une  autre; 
et  que  dans  le  lieu  de  la  situation,  il  y  en  auroit  encore  une  autre;  Dans  ces 
cas,  si  ceux  qui  contractent,  sont  doraicilies  dans  un  lieu,  qu'ils  contractent 
dans  un  autre,  et  que  la  chose  dont  ils  contractent,  soit  encore  dans  un  autre 
quelle  forme  les  contractants  donneront-ils  ^  I'acte,  en  egard  ^  toutes  ces  for- 
malites  varies  et  multiplies  ?  S'il  etoit  clair  que  ces  formes  appartinssent  & 
la  solemnite,  il  n*y  auroit  pas  de  difficult^  qu'il  faudroit  suivre  ce  que  la  loi 
du  lieu  ou  Tacte  se  passeroit,  prescriroit  ^  cet  6gard.  Si  ces  formalit^s 
etoient  habilitantes  la  personne,  il  faudroit  suivre  la  loi  du  domicile  de  la 
personne  habilitee.  Si  au  contraire  elles  appartenoient,  sive  ad  substantialia 
contractus,  sive  ad  naturalia,  sive  ad  accidentalia  aut  complementoria,  c*est 
1^  ou  se  rencontreroit  la  veritable  difficulte;  et  si  vous  donnez  pour  principe 
general  et  indefini,  qu'il  faut  toujours  suivre  la  loi  du  lieu  ou  se  passe  le 
contrat,  ou  bien  qu*il  faut  toujours  suivre  la  loi  de  la  situation,  ou  bien  qu'il 
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another  place^  that  if  these  formalities  are  attached  to 
things  and  not  to  persons^  then  the  laws  which  prescribe 
them  are  real ;  and,  consequently,  the  law  of  the  place  of 
their  situation  must  govern  ^  Accordingly,  he  lays  it  down 
as  a  fundamental  rule :  Quand  la  hi  exige  certaines  formalin 
tes,  lesquelles  sont  attachees  aux  choses  m^mes,  il  faut  suivre 
la  lot  de  la  sittuUion^.  Yet,  strangely  enough,  he  departs 
from  this  general  doctrine  in  relation  to  testaments  upon 
some  subtile  distinctions,  which  he  takes  between  extrinsic 

fact  toujours  suivre  la  loi  du  domicile  des  contractants,  11  est  certain  qae 
vons  donnerez  un  faux  principe;  parce  que,  comme  on  le  verra  ci-apr^, 
tantdt  ces  formalites  appartiennent  au  contrat,  tant6t  elles  appartiennent  et 
^pendent  de  la  qualite  de  la  personne."  (1  Boullenois,  Observ.  23,  p.  465.) 
BouUenois  in  another  place  says :  ''  Quelque  variete  qu'il  y  ait  dans  ce  nom<« 
bre  considere  de  difierentes  formalites  ou  solemnites,  et  quelque  difierenc0 
qu'il  y  ait  meme  dans  nos  auteurs  pour  le  langage,  ils  conviennent  unanime* 
menty  que  pour  qu'un  acte  soit  parfait,  ex  omni  parte,  il  y  a  des  choses  re* 
quises,  pour  habiliter  et  rendre  capables  les  personnes  qui  contractent,  et  ellea 
sont  attachees  a  la  personne,  et  dependent  du  domicile  ;  qu'il  y  en  a  de  re* 
quises  pour  la  preuve  et  rauthenticite,  et  elles  dependent  du  lieu  od  se  passe 
le  contrat;  qu'il  y  en  a  attachees  aux  choses,  et  elles  dependent  de  la  loi  de 
la  situation ;  qu'il  y  en  a  qui  sont  de  I'essence  et  de  la  substance  interieure  et 
risclrale  des  actes,  et  ces  choses  sont,  selon  la  nature  de  chaque  acte,  com* 
munement  et  assez  universellement  les  memes  partout ;  qu'il  y  en  a  qui 
fleuent  de  la  nature  et  espdce  dont  sont  les  contrats,  soit  qu'elles  provien* 
nent  de  la  propre  nature  de  ces  contrats,  soit  qu'elles  y  soient  liees  et 
attachees  par  un  usage  bien  constant,  et  une  coutume  inveteree,  et  ce  sont 
ces  choses  qui  peuvent  faire  naltre  le  plus  de  contestation ;  qu'il  y  en  a  qui 
ne  servent  que  de  complement  aux  actes  dejk  formes,  et  elles  dependent  des 
differentes  loix;  et  qu'il  y  en  a  encore  qui  ne  sont  que  de  pure  discipline,  et 
d'autres  dont  Taccomplissement  plus  ou  moins  prompt  depend  de  la  volenti 
des  parties,  et  celles-ci  n'entralnent  pas  de  graudes  difficultees.  Mais  la  ve« 
ritable  difficulte  en  cette  mati^re,  est  de  savoir  bien  discerner  toutes  ces  for* 
malites,  et  les  ranger  chacune  dans  la  classe  qui  leur  appartient,  afin  de  ne 
pas  appliquer  h.  une  formalite  d'une  certaine  classe  des  principes  et  des  d6« 
cisions,  qui  ne  conviennent  qu'^  une  formalite  d'une  autre  classe.  Plusieurs 
exemples  vont  faire  sentir  cette  difficulte."  1  Boullenois,  Observ.  23,  pp.  456, 
457;  Id.  pp.  488,  492,  498,  499.  See  Merlin,  Repert.  Testament,  §  1,  5, 
art.  1 — 3. 

*  1  Boullenois,  Observ.  23,  p.  467;  Id.  pp.  499,  500.     See  Liverm. 
Diss.  pp.  58 — 60;   Henry  on  For.  Law,  p.  50. 

2  2  Boullenois,  Observ.  46,  p.  467,  R.  4;  Ante,  §  240.    See  1  Boullenois, 
Observ.  9,  p.  151. 
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and  intrinsic  forms^  between  the  solemnities  required  to  the 
perfection  and  authenticity  of  an  act^  and  those  which  re- 
late to  the  capacity  to  do  it^  or  to  dispose  of  the  things 
which  is  the  subject  of  it^ 

§  437  a.  Sandius  (John  a  Sande)  has  given  us  some  quite 
as  subtile  distinctions^  insisting  that  there  is  a  wide  distinc- 
tion between  the  solemnities  of  an  alienation  and  the  thing 
of  which  the  alienation  is  the  subject :  Quod  muUum  inter  sit 
inter  solennitates  dispositionis  et  rem,  de  qua  sit  disposition 
The  solemnities  respect  but  the  form  of  the  disposition  or 
alienation^  and  the  things  disposed  of  or  alienated  constitute 
the  substantial  matter  thereof;  so  that  what  respects  the  so- 
lemnities affects  only  the  form  of  the  act  and  not  the  things. 
Solennitates  sunt  forma;  res  est  suhjectum  dispositionis;  quare 
tale  statutum  magis  efficere  videtur  dispositionem  ipsam, 
quam  rew}.  Accordingly^  Sandius  holds^  that  if  a  foreigner 
makes  his  will  according  to  the  forms  and  solemnities  of  the 
law  of  the  place  where  it  is  made,  it  will  be  valid,  even  as 
to  immovables  in  another  country,  where  different  forms 
and  solemnities  are  required.  He  assigns  the  following 
reason :  Ratio  hujus  sententice  est,  quod  statutum  vel  consuc' 
tudo,  prcescribens  solennitates  testamenti,  non  qfficiat  res  tes-- 
tatoris,  neque  e/us  personam,  sed  ipsam  dispositionem,  quasjit 
in  loco  statuti  vel  consuetudinis.  At  in  cujusins  actus  solen^ 
nitate  inspicitur  consuetudo  loci,  ubi  is  celebratur,  ebque  in 
iis,  quoe  spectant  ad  formam  et  solennitates  testamenti,  inspi^ 
citur  consuetudo  loci,  ubi  illud- factum  est,  licet  testator  ibi 
laremjixum  non  habeat  ^  And  again :  Deinde  hoec  sententia 
non  foA^ile  adpraxin  transferri  potest,  uti  incommoda  testari 
volentibus,  qui  si  habeant  bona  sit  a  in  diversis  regionibus,  quw, 
quod  ad  testamenti  solennitates  attinet,  diversis  moribus  re^ 


1  1  Boullenois,  Observ.21,  pp.  422—426. 

3  1  Boullenois,  Observ.21,  pp.422, 423 ;  Sand.Decis.Frisic.lib.  4,tit.Defiii. 
14,  pp.  142, 143. 

3  Sand.  Decis.  Frisic.lib.  4,  tit.  1^  Defin.  14,  pp.  142,  143. 
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guntur,  non  possunt  secundum  hanc  sententiam  uno  testa- 
mento  defungif  sed  si  nolint  pro  parte  intestati  decedere,  co^ 
guntur  contra  juris  rationem  plura  testamenta  exarare ; 
singula  scilicet  juxtd  consuetudinem  cujusqtie  regionis,  vel  in 
uno  testamento  sequi  consuetuSnes  plurium  locorum,  et  ac- 
tum per  se  individuum  Jmic,  et  Hit  loco  diversimode  im^ 

partiri^. 

§  438.  D'Argentri  and  Burgundus  maintain  with  great 
clearness  the  general  doctrine^  that  the  law  rei  sites  must 
govern  as  to  the  solemnities  of  alienation^  inter  vivos  and 
testamentary^.  D'Argentre's  opinion  has  been  already  in 
part  stated^.  He  adds  in  another  place :  Cum  de  rebus  soli, 
id  est  immobilibus,  agitur,  {qu'Hs  appellent  d'heritage)  et  di^ 
versa  diversarum  possessionem  loca,  et  situs  proponuntur  in 
acquirendis,  transferendis,  aut  asserendis,  dominiis,  et  in  con- 
trover sia  est,  quo  jure  regantur,  certissima  usu  observatio  est, 
id  jw  de  pluribus  spectari,  quod  loci  est,  et  suos  cuique  loco, 
leges,  statuta,et  consuetudines  servandos;  et  qui  cuique  mores 
de  rebus,  territorio,  et  potestatibus  Jinibus  sint  recepti,  sic  ut 
de  talibus  nulla  cujusquam  potestas  sit  propter  territorU  legem. 
Sic  in  contractibus,  sic  in  testamentis,  sic  in  commerdis  omni- 
bus, et  locis  conveniendi  constitutum ;  ne  contra  situs  legem  in 
immobilibus  quidquam  decemi  possit  privato  consensu;  et  par 
est  sicjudicari^.  Burgmidus^  in  addition  to  what  has  been 
already  cited  ^  says  in  another  place :  Siquidem  solemnitates 
testamenti  ad  jura  personalia  non  pertinent;  quia  sunt  quee- 
dam  qualitas  bonis  ipsis  impressa,  ad  quam  tenetur  respicere 
quisquis  in  bonis  aliquid  alterat.  Nam,  ut  jura  realia  non 
porrigunt  effectum  extra  territorium  ;  it  a  et  hanc  pree  se  vir^ 


^  Sand.  Decis.  Frisic.  lib.  4,  tit.  1,  Defin.  14,  p.  123. 

2  1  Boullenois,  Observ.  6,  p.  129;  Id.Observ.  9,  p.  151 ;  Id.  Observ.  22, 
pp.  422,  425  ;  Cujacii,  Opera,  torn.  3,  Observ.  lib.  14,  c.  12,  p.  399,  (edit. 
1758);  2  Burge,  Comra.  on  Col.  and  For.  Law,  pt.  2,  c.  9,  p.  866. 

3  Ante,  §  426  a. 

*  D'Argent.  De  Briton.  Leg.  art.  218,  n.  2,  p.  647  ;  Ante,  §  371  a. 
s  Ante,  §  372,  433,  438 ;  Post,  §  477. 
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tutemferunt,  quod  nee  alieni  territorii  leges  in  se  recipiantK 
This  is  also  the  opinion  of  other  distinguished  jurists^ 

§  439.  Froland  treats  as  clearly  real  all  laws  which  re- 
spect the  alienation  of  immovable  property,  and  conse- 
quently that  it  is  governed  by  the  lex  ret  sitce.  He  lays 
down  as  a  fundamental  rule :  La  premihre  (chose),  que  le 
statut  reel  ne  sort  point  de  son  territoire.  Et  de  la  vient, 
que  dans  le  cos,  oii  il  s*agit  de  successions,  ^c.  d'alienation 
d'immaveables,  Sfc.  il  faut  s^attaclier  aux  coutumes  des  Ueu, 
ou  les  fonds  sont  situes  \  Cochin  lays  down  the  rule,  that 
though  the  formalities  of  an  instrument  (acte)  may  be,  and 
indeed  ought  to  be  according  to  the  law  of  the  place  of  the 
instrument ;  yet,  when  the  clauses  or  contents  of  such  an  in- 
strument are  to  be  applied  to  property  in  another  country^ 
the  law  rei  sitce  must  govern.  Les  formaUtes,  dont  un  acte 
doit  Stre  revetu,  se  reglent  par  la  loi,  qui  exerce  son  empire 
dans  le  lieu,  ou  Vacte  a  etc  passe;  mais  quand  il  iagit  d!aip* 
pliquer  les  clauses  qu*il  renferme,  aux  biens  des  parties  con^ 
tractantes,  c'est  la  loi  de  la  situation  de  ces  biens,  qui  doit 
seule  itre  consultee^. 

§  440.  But  there  are  many  other  jurists  who  maintain 
the  same  opinion  as  Cochin,  holding,  that  if  the  act  or  in- 


1  Burgundus,  Tract.  6,  n.  %  3,  pp.  128,  129;  Post,  §  477;  Rodenbarg, 
De  Div.  Stat.  tit.  2,  c.  3,  §1,2;  2  Boullenois,  App.  pp.  19 — ^21  ;  1  Boul- 
lenois,  Observ.  6,  pp.  129,  130;  Id.  Observ.  9,  p.  151  ;  Id.Observ.  21,  pp. 
422,  423,  425 ;  Ante,  §  433  a;  4  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2, 
c.  12,  pp.  581 — 585;  Post,  §  477. 

3  Ante,  §  363-^373.  See  2  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2, 
c.  9,  pp.  865,  866  ;  1  Boullenois,  Observ.  21,  pp.  423,  424;  Sand.  Deds. 
Frisic.  lib.  4,  tit.  1,  Defin.  14,  p.  142,  where  many  opinions  of  jurists  are 
cited. 

3  1  Froland,  M^m.  156 ;  Id.  65. 

*  Cochin,  CEuvres,  torn.  5,  p.  697i  4to  edit. — There  is  some  difRculty  in 
reconciling  this  passage  with  another  cited  in  the  note  to  §  440.  Perhaps 
Cochin  only  means  here  to  say,  that  the  solemnities  of  the  place  where  the 
act  is  done  are  to  be  observed  ;  but  that  the  interpretation  of  the  clauses  or 
provisions  of  the  instrument  are  to  be  according  to  the  law  of  the  situs.  See 
also  2  Burge,  Comm.  on  Col.  and  For.  Law,  pt,  2,  c.  9,  p.  866. 
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strument  have  the  formalities  which  are  prescribed  by  the 
law  of  the  place  where  it  is  made^  it  ought  to  have  a  uni- 
versal operation  ^ ;  and  they  apply  it  especially  to  the  case 
of  testamentary  dispositions  of  real  property  *.  They  found 
themselves  upon  the  extreme  inconvenience  which  would 
otherwise  result  from  requiring  a  party  to  make  different 
testaments  for  their  property,  lying  in  different  countries; 
and  the  almost  utter  impossibility,  in  many  cases,  of  ascer- 
taining at  a  critical  moment  what  are  the  peculiar  solem- 
nities prescribed  by  the  laws  of  each  of  these  countries  ^ 
They  seem  wholly  to  have  overlooked,  on  the  other  side, 
the  inconvenience  of  any  nation  suffering  property,  locally 
and  permanently  situate  within  its  own  territory,  to  be  sub- 
ject to  be  transferred  by  any  other  laws  than  its  own ;  and 
thus  introducing  into  the  bosom  of  its  own  jurisprudence 
all  the  innumerable  diversities  of  foreign  laws,  to  regulate 
its  own  titles  to  such  property,  many  of  which  laws  can  be 


1  P.  Voet,  De  Stat.  §  4,c.  2,  §  6,  p.  123,  §  7,  p.  124,  (edit.  1715);  Id.  p. 
137,  (edit.  1661) ;  J.  Voet,  Ad  Pand.  lib.  1,  tit.  4,  p.  2,  §  5,  6,  p.  39,  $  10, 
pp.  43, 44;  1  Boullenois,  Observ.  21,  pp.  426 — 433.  Mr.  Liverroore,  in  his 
Dissertations,  sums  up  the  opinions  of  different  jurists.  Liverm.  Diss.  §  78 — 
214,  pp.  69 — 130.  So  does  Mr.  Burge,  4  Burge,  Comm.  pt.  2,  c.  12,  pp. 
581 — 585.  Sandius,  or  Sande,  has  also  brought  together  the  opinions  of 
different  jurists  on  this  subject.  Sand.  Decis.  Frisic.  lib.  4,  tit*  1,  Defin.  14, 
pp.  142,  143. 

^  See  Rodenburg, De  Div.  Stat.  tit.  2,  c.  3;  2  Boullenois,  App. p.  19;  1 
BouUenois,  pp.  414 — 421  ;  Id.  Observ.  21,  pp.  422 — 433;  1  Hertii,  Opera, 
§  4,  n.  10,  p.  125,  (edit.  1737)  ;  Id.  p.  179.  (edit.  1716) ;  J.  Voet,  Ad  Pand. 
lib.  1,  tit.  4,  pp.  2,  13,  43;  Bouhier,  Cout.  de  Bourg.  c.  23,  §  81 — 89,  p. 
460;  Vinnius  ad  Instit.  lib.  2,  tit*  10,  §  14,  n.  5  ;  1  Boullenois,  Observ.  21, 
pp.  426,427;  Merlin,  Repert.  Loi.  §  6,  art.  6,  7* 

3  Rodenburg,  De  Div.  tit.  2,  c.  3  ;  2  Boullenois,  App.  p.  19;  1  Boullenois, 
pp.414 — 417;  Vinnius,AdInst.lib.2,tit.lO,§  14,  n.  5;  1  Boullenois, Observ. 
21,  pp.  426,  427  ;  Ilertii,  Opera,  De  Collis.  Leg.  §  4,  n.  10,  p.  126,  (edit. 
1737);  Id.  p.  179,  (edit.  1716);  Id.  n.  23,  p.  133,  (edit.  1737);  Id.  p.  189, 
(edit.  1716);  Foelix,  Conflit  des Lois,  Revue  Etrang.  et  Fran.  torn.  7,  1840, 
§  41,  pp.  347,  348.  John  Voet  has  given  the  reasoning  on  this  side  of  the 
question.  J.  Voet,  Ad  Pand.  torn.  1,  lib.  1,  tit.  4,  ps.  2,  §  13,  15,  pp.  45,  46. 
See  also  4  Burge,  Coram,  on  Col.  and  For.  Law,  pt.  2,  c.  12,  p.  590;  Post, 
§  444  a. 


CU.  X.]  REAL   PROPERTY.  637 

but  imperfectly  ascertained^  and  many  of  which  may  become 
matters  of  subtile  controversy  K  Some  of  these  jurists  press 
their  doctrine  so  far  as  to  doubt,  whether  a  transfer,  made 
according  to  the  solemnities  of  the  place  where  the  property 
is  locally  situate,  would  be  good,  if  not  also  executed  ac- 
cording to  the  law  of  the  place  where  the  act  is  done  *. 

§  441.  The  opinion  of  these  jurists  is  supported  by  Du- 
moulin.  His  language  is  :  Et  est  omnium  doctorum  sen^ 
tentia,  ubicumque  consuetudo,  vel  statutum  locale  disponit  de 
solemnitate,  vel  formd  actHs,  ligari  etiam  exteros,  ibi  actum 
ilium  gerentes,  et  gestum  esse  validum,  et  efficacem  ubique, 
etiam  super  bonis  soUs  extra  territorium  consuetudinis  vel 
statuti '.     In  another  place  he  says :  Aut  statutum  loquitur 


^  Cochin  says,  it  is  one  of  the  most  uniform  principles,  that  the  form  of 
acts  depends  upon  the  law  of  the  place  where  they  are  passed ;  so  that^  if  a 
man  is  domiciled  at  Paris,  and  there  has  all  his  property  (biens),  but  he  makes 
his  testament  in  another  province  under  a  different  law,  the  law  of  the  latter 
is  alone  to  be  regarded  in  its  form,  though  the  succession  to  the  testator,  either 
of  heirship  or  testamentary,  may  be  regulated  by  the  law  of  Paris.  Cochin, 
CBuTres,  tom.  2,  p.  72,  4to.  edit.  See  Ante,  §  439.  D'Aguesseau  treats 
with  some  sarcasm  those  who  venture  to  suggest  a  doubt  on  the  point.  **  We 
leave  such  discussions,*'  says  he,  "  to  the  ultramontanse  doctors.  We  say 
with  D'Argentrc,  that  these  questions  are  not  worthy  to  occupy  a  moment's 
attention.  No  one  can  doubt  that  the  formalities  of  a  testament  ought  to  be 
governed  by  the  law  of  the  place  where  the  act  is  done."  D'Aguesseau, 
OBuvres,  tom.  4,  p.  637,  4to.  edit. 

^Rodenborg,  De  Div.  Stat.  tit.  2,  ch.  3;  2  Boullenois,  App.  p.  21; 
1  Boullenois,  417  ;  Id.  Observ.  21,  pp.  428 — 430.  Grotius  appears  to 
have  held  the  same  opinion,  and  to  have  applied  it  to  the  case  of  wills  and 
testaments.     See  Post,  §  479,  where  his  opinion  is  cited. 

3  Molin,  Oper.  torn.  2,  (edit.  1681)  ;  Consil.  53,  §  9,  p.  965 ;  Ante,  $  260, 
note,  $  274  a,  §  372  a  ;  1  Boullenois,  Observ.  21,  pp.  423,  429.  Mr.  Liver- 
more  manifestly  entertained  the  opinion,  that  it  was  sufficient  for  a  testament 
of  immovable  property  to  have  the  formalities  prescribed  by  the  law  of  the 
testator's  domicil.  After  adverting  to  Dumoulin's  Division  of  Statutes,  into 
those  which  relate  to  the  solemnities  and  forms  of  acts  (nudam  ordinationem 
vel  solemnitatem  actds),  and  those  which  concern  the  merits  and  decision  of 
causes  (qua;  raeritum  causae  vel  decisionem  concemunt),  he  added :  '*  The 
statutes  of  the  first  class  1  do  not  consider  to  be  either  persona],  real,  or 
mixed.  They  do  not  act  directly  upon  persons  nor  upon  property,  but  upon 
the  act,  for  the  purpose  of  determining  its  authenticity.     The  laws  of  some 
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de  his,  qucB  concernunt  nudam  ordinationem  vel  solemnitatem 
aciHi,  et  semper  inspicUur  statutum  vel  consuetudo  loci,  ubi 
actus  celehratur,  sive  in  contractibus,  sive  in  jtidiciis,  sive  in 
testamentis,  sive  in  insirumentis,  aut  aliis  corificiendis.  Ita 
quod  testamentum,  factum  coram  duobus  testibus  in  locis,  idn 
non  requiritur  major  solemniias,  valet  ubique.  Idem  in  omni 
alio  actu\  And  yet  Dumoulin,  in  another  place,  uses  lan- 
guage not  very  consistent  with  the  foregoing,  unless  indeed 
he  is  there  to  be  understood  as  speaking,  not  of  the  forms 
and  solemnities  of  testaments,  but  of  the  operation  and  in- 
terpretation thereof.  Sed  emergit  incidens  queestio,  ctffus 
loci  impidatur,  an  loci  testamenti,  contractus,  vel  loci  domir 
nantis,  an  vero  loci  servientis?  Et  omnino  dicendum  inr 
spiciendam  consuetudinem  loci  servientis,  seu  rei,  quce  con- 
ceditur  ^ 

§  441  a.  Bouhier  maintains,  that  in  general  the  forms 
and  solemnities  of  all  acts  done,  (which  of  course  include 
testaments),  should  be  according  to  the  law  of  the  place 
where  the  acts  are  done,  even  when  the  property  is  situated 
elsewhere ;  at  least  if  the  custom  of  the  situs  is  not  in  oppo- 
sition to  it\     He  lays  it  down  in  another  place  among  his 


eonntries  require  that  a  testament  shaU  be  made  in  presence  of  seven  wit- 
nesses. In  otber  countries  the  law  requires  only  the  presence  of  a  notary 
and  two  witnesses.  These  laws  dispose  of  the  solemnities  of  aU  testaments 
made  within  their  jurisdiction ;  but  they  neither  affect  the  capacity  of  the 
testator,  nor  do  they  dispose  of  his  property.  The  law  of  the  testator's 
domicil  determines  his  capacity  to  make  a  testament ;  the  law  of  the  place 
where  his  immovable  property  is  situated,  determines  whether  it  may  be  dis- 
posed of  by  testament  or  not;  the  will  of  the  testator  disposes  of  his  property, 
and  the  sole  purpose  and  effect  of  the  statute,  which  requires  a  certain  number 
of  witnesses  to  a  testamenty  is  to  shew  whether  that  will  has  been  expressed 


or  not." 


1  Molin,  Oper.  torn.  3,  ad  Cod.  lib.  1,  tit.  1,  1.  1;  Conclus.  des  Stat, 
p.  554,  (edit.  1681);  Ante,  §260;  Post,  §479  A:;  4  Burge,  Corom.  on  Col. 
and  For.  Law,  pt.  2,  eh.  12,  p.  583;  1  Boullenois,  Observ.  21,  pp.  423, 
424;  Ante,  §  365  a. 

2  Molin.  Oper.  torn.  1,  De  Fiefs,  §  33,  n.  86,  torn.  1,  p.  410,(edit.  1681); 
1  Boullenois,  Observ.  21,  pp.  423—425  ;  Burgundus,  Tract.  6,  n.  2,  p.  128; 
Bouhier,  Cout.  de  Bourg.  eh.  23,  §  39 — 44,  pp.  454,  455. 

3  Bouhier,  Cout.  de  Bourg.  ch.  28,  %  10,  p.  550. 


\ 
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general  rules :  Tout  statute  qui  canceme  les  ffyrmalites  ex^ 
irinceques  des  actes  et  leur  auiheniicite,  est  personnel ;  en  sorte 
que,  quand  facte  est  passe  dans  les formes  usitees  an  lieu,  ou 
il  est  redige,  il  a  par-tout  son  execution  ;  and  he  then  applies 
the  rule  exjuressly  to  testaments  ^ 

§  442.  Paul  Voet  holds  the  opinion,  that  the  solemnities 
of  contracts  and  other  instruments  respecting  the  transfer 
of  immovable  property,  are  to  be  according  to  the  laws  of 
the  place  where  the  act  is  done,  and  not  of  the  rei  sitce ;  for 
he  holds  laws  respecting  solemnities  not  to  be  either  real  or 
personal,  but  of  a  mixed  nature.  Siatutum  quippe  circa  s(h 
lemnia,  nee  est  in  rem,  nee  in  personam,  sed  mixti  generis^. 
He  therefore  insists,  that  if  a  testament  is  made  according  to 
the  solemnities  of  the  place  rei  sitce,  but  not  according  to  that 
of  the  testator's  domieil,  it  will  not  be  valid  as  to  property 
situate  elsewhere.  Verum  (says  he)  quid  de  sotemnibus,  in 
negotOs  adhibendis,  statuendum  erit,  si  locorum  statuta  dis^ 
crepent  ?  Finge,  quempiam  testari  in  loco  domicilii,  adhibitis 
solemnibus  rei  sitce  ^  non  sui  domicilii ;  valebitne  test  amentum 
ratione  bonorum  alibi  sitorum  f  Respondeo,  quod  non.  Neque 
enim  aUter  testamentum  valere  potest,  quam  si  ea  servetur 
solemnitas,  quam  requirit  locus  gestionis^.  He  further  holds, 
that  if  a  testament  is  made  by  a  person  in  his  own  country, 
(m  locz),  according  to  the  forms  and  solemnities  required  by 
the  laws  thereof,  it  will  be  valid  in  respect  to  his  immovable 
property  in  other  countries  where  different  forms  and  so- 
lemnities are  required.  And  this  without  any  distinction, 
whether  such  person  has  retained  his  original  domieil,  or 
whether  he  is  settled  in  another  country.  Quid,  si  quispiam 
testetur  secundum  solemnia  sui  loci,  puta  coram  notario  et 
duobus  testibus,  an  vires  capiat  testamentum  ratione  bonorum 


1  Bouhier,  Cout.  de  Bourg.  c.  23,  §  81,  82,  p.  460;  Id.  ch.  28,    §  10— 
20,  pp.  550,  551 ;  Id.  ch.  21,  §  219,  p.  417. 

2  P.  Voet,  De  Stat.  §  9,  ch.  2,  n.  3,  p.  263,  (edit.  1715);  Id.  pp.  818, 
819,  (edit.  1661). 

3  P.  Voet,  De  Stat.  §  2,  ch.  2,  n.  1,  p.  262,  (edit.  1715) ;  Id.  p.  317, 
(edit.  1661). 
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extra  territorium  stattientis  jacentium,  puta  in  Frisid,  ubi 
plures  solemnitates  requirunturf  Aff.  (affirmo).  Idqtie  pro^ 
cedit,  sive  testator  domicilium  prius  retinuerit,  sive  alio  trans- 
tuleritK  And  he  adds,  that  if  a  foreigner  makes  his  testa- 
ment according  to  the  law  of  the  place  where  he  is  only 
temporarily  abiding,  it  will  still  be  valid  as  to  his  immovable 
property  elsewhere,  even  in  his  domicil.  Qtdd,  si  forensis 
secundum  loci  statutum  testamentum  condat,  ubi  tantum  hos- 
pitatur,  an  valebit  alibi,  ubi  vel  immobiUa,  vel  domicilium 
habet  f  Respondeo,  quod  ita.  Cum  enim  agatur  de  actus 
solemnitate,  qvos  quoscunque  obligat,  in  loco  negotium  aUquod 
gerentes,  etiam  obligat  forensem  ibi  disponentem,  si  suam 
dispositionem  vel  suum  actum  velit  utilem,  licet  non  prcecise 
liget  eundem  ^  He  makes  an  exception,  indeed,  of  a  party's 
making  a  testament  in  a  foreign  country,  with  a  view  to 
a  fraudulent  evasion  of  the  law  of  his  own  country.  Si 
tamen  quispiam,  ut  evitaret  solemnitatem  loci  sui  domicilii,  in 
fraudem  talis  statuti,  extra  territorium  se  conferat,  e;us  tes- 
tamentum non  valere  existumarem  ^ 

§443.  Huberus  supports  the  same  opinion.  ''In  Hoi- 
land,**  says  he,  ''  a  testament  may  be  made  before  a  notary 
and  two  witnesses.  In  Friezeland  it  is  not  valid  unless  es- 
tablished by  seven  witnesses.  A  Batavian  made  a  testament 
in  Holland,  according  to  the  local  law,  under  which  property 
situate  in  Friezeland  is  demanded.     The  question  is,  whe- 


1  P.  Voct,  De  Stat.  §  2,  ch.  2,  n.  2,  p.  262,  (edit.  1715);  Id.  pp.  817, 
818,  (edit  1661). 

a  P.  Voet,  De  Stat.  $  9,  ch.  2,  n.  8,  §  262, 268,  (edit.  1715);  Id.  pp.  818i 
8i9>  (edit.  1661);  Post,  §  475. 

3  P.  Voet,  De  Stat.  §  9,  ch.  2,  n.  4,  p.  264,  (edit.  1715);  Id.  p.  819, 
(edit.  1661).  In  4  Burge,  Coram,  on  Col.  and  For.  Law,  pt.  2,  ch.  12, 
p.  590,  Mr.  Burge  supposes,  that  Paul  Voet  holds  a  somewhat  differently 
modified  opinion,  like  that  of  Rodenburg,  that  the  testament  will  be  good,  if 
made  either  according  to  the  law  of  the  place  where  it  is  made,  or  according  to 
that  where  he  has  his  domicil.  Post,  §  444.  See  also  Ante,  §  365  a.  I  do  not 
see  anything  in  the  passage  of  Paul  Voet,  referred  to  by  Mr.  Burge,  that 
leads  to  such  a  conclusion.  The  text  contains  all  the  cases  put  by  Paul  Voet 
on  this  point,  in  his  work  De  Stat.  §  9,  ch.  2. 
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ther  the  judges  in  Friezeland  ought  to  sustain  the  demand 
under  that  testament.  The  laws  of  Holland  cannot  bind 
the  Friezians  ;  and  therefore^  by  the  first  axiom,  the  testa- 
ment would  not  be  valid  in  Friezeland ;  but  by  the  third 
axiom  it  would  be  valid,  and  according  to  that,  judgment 
should  be  pronounced  in  favour  of  the  testament  But  a 
Friezian  goes  into  Holland,  and  there  makes  a  testament 
according  to  the  local  law  (rnare  lod),  contrary  to  the 
Friezian  law,  and  returns  into  Friezeland,  and  dies  there. 
Is  the  testament  valid  ?  It  is  valid  by  the  second  axiom ; 
because,  while  he  was  in  Holland,  although  temporarily,  he 
was  bound  by  the  local  law ;  and  an  act  valid  in  its  origin 
ought  to  be  valid  everywhere  by  the  third  axiom ;  and  this 
without  any  discrimination  of  movable  or  of  immovable  pro- 
perty. So  the  law  is,  and  is  practised  ^  On  the  other 
hand,  a  Friezian  makes  his  will  in  his  own  country,  before 
a  notary  and  two  witnesses,  and  it  is  carried  into  Holland, 
and  property  situate  there  is  demanded.  It  will  not  be 
allowed ;  because  the  testament  was  from  the  beginning  a 
nullity,  it  being  made  contrary  to  the  local  law.  The  same 
law  will  govern,  if  a  Batavian  should  make  a  testament  in 
Friezeland,  although  it  would  be  valid  if  made  in  Holland ; 
for  in  truth  such  an  instrument  would  from  the  beginning 
be  a  nullity,  for  the  reasons  just  stated^. 

§  443  a.  What  Huberus  here  says  may  seem  not  very 
consistent  with  what  he  has  said  in  another  passage  already 
cited';  but  he  has  endeavoured  to  reconcile  the  passages 
by  the  following  remarks: — But  it  may  be  asked,  (says  he), 
whether  what  we  have  already  said  does  not  give  rise  to  an 
objection,  that  if  a  testament  is  made,  which  is  valid  by  the 
law  of  the  place,  it  ought  to  have  the  same  effect  even  in 
respect  to  property  situate  elsewhere,  where  it  is  lawful  to 


^  The  axioms  here  referred  to  by  Huberus,  are  those  already  stated  in 
§  29. 
a  Huberus,  lib*  1,  tit.  3,  §  4,15. 
3  Ante,  §426. 

T  T 
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dispose  thereof  by  will  ?  There  is  no  such  objection ;  be- 
cause the  diversity  of  laws  of  that  sort  does  not  affect  the 
immovable  property,  neither  does  it  speak  concerning  the 
same,  but  only  directs  the  act  of  making  a  testament; 
which,  when  rightly  executed,  the  law  of  the  country  does 
not  prohibit  that  act  from  being  valid  in  respect  to  hn- 
movable  property,  so  far  as  no  character  impressed-  upon 
that  property  by  the  law  of  the  place  is  injured  or  diminished. 
This  observation  has  a  place  also  in  contracts.  Thus,  if 
certain  things  or  rights  of  the  soil  of  Friezeland  are  sold  to 
persons  in  Holland,  in  a  mode  prohibited  in  Friezeland, 
though  valid  where  the  sale  takes  place,  the  things  are 
understood  to  be  well  sold.  The  same  is  true  as  to  things 
not,  indeed,  immovable,  but  annexed  to  the  soil.  But  if 
corn  growing  on  the  soil  of  Friezeland  should  be  sold  in 
Holland,  according  to  the  lasts,  as  it  is  called,  the  sale  is 
Toid,  although  the  law  of  Holland  does  not  speak  on  the 
point ;  because  it  is  prohibited  in  Friezeland,  and  it  adheres 
to  the  soil,  and  is  part  thereof.  Sed  an  hoe  mm  obstat  ei, 
quod  antea  diximus,  si  factum  sit  testamentum  jure  loci  vali- 
dum,  id  Rectum  habere  etiam  in  bonis  alibi  sitis,  ubi  de  iUis 
iestari  licet f  Non  obstat;  quia  legum  diversitas  in  ilia 
specie  non  affidt  res  soli,  neque  de  illis  loquitur,  sed  ordinat 
actum  testandi ;  quo  recte  celebrate.  Lex  Reipubl.  non  vetat 
ilium  actum  valere  in  immobiUbus,  quatenus  nullus  character 
HUs  ipsk  a  lege  loci  impressus  keditur  aut  immtnuitur.  Hose 
observcUio  locum  etiam  in  cantractibus  habet ;  quibus  in  Hol^ 
landia  venditof  res  soli  Frisici,  modo  in  Frisia  prohibito,  licet, 
ubi  gestus  est,  valido,  recte  vendit€B  intelliguntur ;  idemque 
in  rebus  non  quidem  immobiUbus,  at  solo  coheerentibus ;  uH  si 
frumentum  soli  Frisici  in  Hollandia  secundum  lastas,  ita 
dictas,  sit  venditum,  non  valet  venditio,  nee  quidem  in  Hoi-- 
landia  secundum  earn  jus  dicetur,  etsi  tale  frumentum  ibi  non 
sit  vendi  prohibitum  ;  quia  in  Frisia  interdictum  est ;  et  solo 
cohceret  ejusque  pars  est\ 


1  Huberus,  De  Conflict.  Leg.  lib.  1,  tit.  3,  §  15.— Whether  this  dis- 
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§  444.  Rodenburg  seems  at  first  to  consider,  that  laws, 
which  regulate  the  forms  and  solemnities  of  acts  touching 
property,  are  neither  strictly  personal  laws  nor  real  laws ; 
but  a  third  sort.  SubsequUur  tertium  et  ultimum  genus, 
earum  nimirum  statutorum,  quibw  lex  prtefigittir  acttd,  qui  i 
persona  peragendus,  eundum  actum  vel  vetando,  vel  certo 
etiam  modo  circumscribendo\  He  afterwards  proceeds  to 
state,  that  the  opinion  commonly  entertained  by  jurbts  isj 
that  as  to  such  acts,  the  law  of  the  place  where  the  act  is 
done  is  alone  to  be  regarded,  although  it  respects  immov* 
able  property.  Si  de  solemnibus  quceratur,  ea  jampridem  in 
foro  ac  pulpito  prtevaluit  opinio,  ut  speciandce  sint  lod  ctffM^ 
que  leges,  ubi  actus  confidtur*.  Quare  sicubi  ex  more  lod 
solemnite,  ordinatum  fuerit  testamentum,  valiturum  iUud, 
ubicunque  oportuerif  exeqm^.  He  then  remarks,  that  Cuja^ 
cius  and  Burgundus  had  attacked  this  doctrine;  holding, 
that  testators  are  bound  to  observe  the  forms  and  solemni- 
ties of  the  res  sitce.  He  distinguishes  cases  of  this  sort 
firom  cases  of  contract,  which  bind  only  the  person :  Ctffus 
ossibus  ubique  inhasret,  semel  ex  forma  lod  contractce  obligor 
tionis,  nexus.  De  re  vero  aUbi  constituta  disponendi,  out 
ejus  in  alium  transcribendis  formam  hac  non  concemunt. 
Realium  namquejurium  eorumve  actuum,  quibusjit  mancipa* 
tio,  aut  dominium  transfertur,  aUam  esse  rationem,  vel  quo^ 
tidiana  praxis  edocet,  et  recte  disptUat  Burgundus.  Jus  in 
re,  ut  nascatuTf  quod  hie  ex  causa  testamenti  contingit,  non 
posse  id  prcBStare  alterius  regionis  consuetudinem,  ut  formd 
Hid  ac  solemnibus  drcumdaret  alienorum  fundorum  altera-' 
tiones,  adeoque  omnino  jus  diceret  extra  territorium  *.  He 
then  proceeds  to  examine  the  reasoning  upon  which  the 


>^ 


tiDction  is  satisfactory  or  not,  will  be  for  the  learned  reader  to  decide.     Sea 
Post,  §  476. 

1  Rodenburg,    De   Div.   Stat.  tit.  2,   c.  3,  $  1 ;    2  Boullenois,   App. 
p.  19. 

2  Ibid.  3  Ibid.  ♦  Ibid. 
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opinion  is  maintained^  that  the  law  of  the  place  of  the 
making  a  testament  should  govern  as  to  the  forms  and 
solemnities  thereof^  and  not  the  law  rei  sitijB.  He  admits 
his  own  view  to  he^  that  a  testament  made  according  to  the 
forms  and  solemnities  of  the  place  where  it  is  made,  ought 
to  he  held  valid ;  and  also,  that  a  testament  made  in  such 
place,  according  to  the  forms  of  the  law  rei  sitae,  ought 
equally  to  be  held  valid.  The  £ormer  he  treats  as  an  in- 
dulgence, founded  in  general  convenience ;  the  latter,  as 
correct  in  point  of  strict  right.  Ego  potius  utrobique  pro 
testamento  respondendum  duxerim,  quippe  personce.  quaUtas 
ad  sfimmam  rei  non  facit,  turn  factura,  si  Statuta  ilia,  in 
solemnitates  scripta,  personalia  forent,  ut  subditta  iis  gau- 
deret,  non  gauderet  exterus :  sed  contra  constat  ea  mere 
realia  esse.  QiUcunque  enimfuerit,  sive  incola,  sive  exterus, 
qui  rem  alienare  intendit,  necesse  habet  respicere  ad  solemnir 
totem  territorii,  cui  bona  sunt  obnoxia.  Quare  dicendum  est 
decidendce  qucestionis  rationem  in  modo  prolatis  positam  esse: 
necessitatis  nimirum  rationem,  summumque  favoreni,  qui  pro 
testamentis  facit,  impetrdsse,  ut,  quamvis  ilia  mandpent  ceque 
atque  alienationes  inter  vivos,  ideoque  consimiUter  component 
da  forent  ad  normam  loci,  ubi  res  sitce  sunt,  suffecerit  tamen 
ordindsse,  secundum  leges  loci,  ubi  actus  conficitur.  Proinde 
si  quis  eo,  quod  ad  testandum  expeditius  sud  causd  comparor 
tum  est,  noluerit  uti,  quod  ei  forte  promptius  sit  componere 
suprema  ad  loci  leges,  cui  bona  subjaceanl,  quo  miniis  testa- 
mentum  ejus  valiturum  sit,  non  video:  nulla  enim  Juris 
ratio,  aut  iBquitatis  benignitas  patitur,  ut  quce  salubriter 
pro  utilitate  hominum  introducuntur,  ea  nos  duriore  inter- 
pretatione  contra  ipsorum  commodum  producamus  ad  severi- 
tatem  ;  nee  cum  superaddatur  alia  testandi  forma,  adimitur 
prior,  quod  novce  solemnitatis  adjectionem  potius  dedisse 
DD.  quam  priorem  ac  ordinariam  permutdsse  videantun 
Unde  consequens  est  dicere,  ne  disputem  sine  speciei  apposi- 
iione,  Amersfurti,  ubi  coram  trinis  testibus  una  cum  Notario 
ultima  conduntur  elogia,  viribus  subsistere  celebrata,  coram 
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birds  testibm  supra  Notarium,  de  bonis  in  Hollandia,  ant 
in  alia  Provindce  nostrce  parte  sitis  ^     It  is  hardly  possible 


1  Rodenburg,  De  Div.  Stat  tit.  2,  cb.  3,  n.  1>  2 ;  2  Boullenois,  App. 
pp.  21,  22;  1  BouUenois,  pp.  414—418;  Id.  Observ.  21,  pp.  422,  423. 
See  also  2  Borge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  cb.  9,  pp.  865 — 868. 
Mr.  Surge  says:  "  In  selecting  tbe  law  by  wbicb  it  is  to  be  determined  wbetber 
the  acts  or  instruments  of  alienation  bave  been  made  with  tbe  necessary  solemn!* 
ties  to  render  tbe  alienation  valid,  tbe  distinction  must  be  made  between  tbose 
wbicb  are  required  for  tbe  proof  or  autbentication  of  tbe  act,  and  tbose  wbicb  are 
required  to  be  observed  as  tbe  condition  on  wbicb  alone  tbe  law  eitber  autborizes 
tbe  alienation,  or  gives  to  it  an  effect  wbicb  it  withholds  if  they  are  not  observed. 
The  former  are  called  sometimes  solemnia  probantia^  and  tbe  latter  solemnia  ba- 
bilitantia.  Thus,  with  respect  to  tbe  former,  if  the  lex  loci  contractus  treats  as 
null  and  void  every  contract,  the  subject-matter  of  wbicb  exceeds  in  value  a 
certain  sum,  if  it  be  not  reduced  to  writing  and  proved  before  notaries,  &c.| 
when  the  notarial  proof  is  not  that  which  is  prescribed,  the  contract  will  be 
void  in  whatever  place  it  is  enforced.  So  if  tbose  solemnities  which  the  lex 
loci  contractus  requires  bave  been  observed,  and  the  contract  according  to 
that  law  is  valid  and  obligatory,  it  will  be  valid  everywhere  else.  But  the 
latter  proposition  is  subject  to  the  qualification,  that  it  does  not  affect  immov- 
able property  subject  to  a  law  in  the  country  of  its  situs  which  annuls  a  con- 
tract because  it  has  not  been  entered  into  with  the  solemnities  which  it  re- 
quires. If  tbe  disposition  of  the  law  does  not  annul  the  contract  on  account 
of  its  non-observance  of  the  solemnities  which  are  prescribed,  but  gives  to 
it  a  degree  of  authenticity  or  credit  which  it  will  want,  if  they  are  not  ob- 
served, or  if,  in  other  words,  its  effect  is  either  to  dispense  with  a  more  formal 
proof  of  the  instrument,  if  it  bears  on  it  evidence  of  their  observance,  or  if 
in  consequence  of  their  non-observance  it  attaches  a  presumption  against  tbe 
execution  of  the  instrument,  and  therefore  requires  from  tbe  parties  a  greater 
burden  of  proof,  such  solemnities  are  to  be  classed  amongst  the  proofs  in  the 
cause  which  are  governed  neither  by  the  lex  loci  contractus,  nor  by  that  of 
tbe  situs,  but  by  that  of  the  forum.  This  question,  in  the  opinion  of  Paul 
Voet,  regards:  *  Non  tarn  de  solemnibus,  quam  probandi  efficacia;  quae  licet 
in  uno  loco  sufficiens,  non  tamen  ubique  locorum ;  quod  judex  unius  territorii 
nequeat  vires  tribuere  instrumento,  ut  alibi  quid  operetur.*  The  solemnities, 
which  are  called  babilitantia,  and  constitute  the  mode  by  which  alone  the 
alienation  of  immovable  property  is  permitted  to  be  made,  or  by  which  alone 
that  alienation  can  give  to  tbe  grantee  or  purchaser  certain  rights,  are  those 
which  are  prescribed  by  tbe  lex  loci  rei  sits.  As  that  law  may  impose  re- 
strictions which  may  wholly  or  partially  withhold  the  power  of  alienating  im- 
movable property  situated  within  its  territory,  to  which  all  persons  owning  that 
property  are  subject,  it  may  prescribe  tbe  conditions  on  wbicb  such  alienation 
may  i)e  made.  Thus  tbe  law  of  Scotland  does  not  permit  a  destination  of 
heritage  by  a  testamentary  disposition,  neither  does  it  permit  certain  deedj  to 
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to  conceive  a  stronger  illustration  of  the  difficulty  of  under- 
taking to  build  up  systems  of  jurisprudence  upon  mere 


be  made  in  lecto*  One  of  the  conditions  may  be  the  form  or  manner  in  which 
it  shall  be  made.  This  solemnitas  dispositionis  is  tanquam  qusdam  qualitas 
rebus  impressa,  and  the  validity  of  the  alienation  must  depend  on  its  com- 
pliance with  the  prescribed  solemnity.  Amongst  the  instances  illustrating 
the  species  of  solemnities  prescribed  by  the  lex  loci  rei  sitae,  and  to  which 
effect  must  be  given  in  all  questions  respecting  the  validity  of  the  alienation, 
may  be  mentioned  the  Statute  of  Frauds  in  England.  Unless  there  be  such 
an  agreement  in  writing  as  is  required  by  it,  or  as  is  sanctioned  by  the  judi- 
cial constructions  which  it  has  received,  no  estate  or  interest  in  immovable 
property  situated  in  England  will  pass,  although,  according  to  the  law  of  the 
place  where  the  agreement  was  made,  it  might  be  sufficient  if  it  were  by  parol. 
The  lex  loci  rei  sitae  must  be  invoked,  if  the  question  regard  the  insinuation 
or  registration  of  donations  or  other  instruments,  or  the  effects  which  are  in- 
duced by  the  neglect  of  it.  Dumoulin  seems  to  treat  it  as  a  solemnity  which 
is  of  the  substance  of  the  contract,  and  to  be  governed  by  the  lex  loci  rei  sits. 
'  Insinuatio  et  transcriptio  in  registris  ordinariae  curiae  loci  semper  omnibus  his 
casibus  est  de  form&  et  substantia:  quemadmodum  insinuatio  donationis  apud 
magistrum  census  erat  de  substantitl,  si  excedebat  quingentos  aureos.'  Boul- 
lenois  considers  that  if  the  registration  does  not  take  place  when  it  is  pre- 
scribed by  the  lex  loci  rei  sitae,  the  alienation  is  void:  *  Que  si  le  donateur  est 
domicil^e  dans  un  royaume,  et  les  biens  situ6s  dans  nn  autre,  et  que  ces  deux 
endroits  requierent  une  insinuation,  je  dis  dans  ce  cas  centre  Thesaurus,  que 
si  elle  n'est  pas  insinu6e  dans  les  deux  endroits,  roais  dans  le  seul  domicile, 
donatio  insinuatur  virtute  legis  municipalis,  non  porrigit  effectnm  sunm  ad 
bona  sita  extra  territorium,  parce  que  si  la  donation  n'est  pas  insinu6e  dans 
le  lieu  de  la  situation,  elle  n'est  pas  rev6tue  de  la  formalite  r^elle  qu'exige  la 
loi  de  la  situation.'  '*  Vattel  affirms,  "  that  the  validity  of  a  testament,  as  to 
its  form,  can  only  be  decided  by  the  domestic  judge,  whose  sentence,  delivered 
in  form,  ought  to  be  everywhere  acknowledged."  But  at  the  same  time  he 
admits,  that  the  validity  of  the  bequests  may  be  disputed,  as  not  being  accord- 
ing to  the  lex  rei  sitae.  (Vattel,  b.  2,  ch.  7,  §85;  Id.  §111.)  M.  Foelix 
seems  to  hold  a  similar  opinion.  He  says :  "  Une  autre  question  est  celle  de 
savoir,  si  le  contractant  ou  disposant,  qui  se  trouve  en  pays  etranger,  pent  se 
borner  h  employer  les  formes  pr^scrites  par  la  loi  du  lieu  de  la  situation  de 
ses  immeubles,  au  lieu  de  suivre  celle  du  lieu  de  la  redaction?  Nous  tenons 
pour  Taffirmative,  par  une  raison  analogue  a  celle  donnee  sur  la  question  pre- 
cedente.  Le  stalut  reel  rdgit  les  imrneubles;  c*est  un  principe  resultant  de 
la  nature  des  choses;  la  permission  d'user  des  formes  etablies  par  la  loi  du 
lieu  de  la  redaction  de  Facte  n'est,  qu*une  exception  introduite  en  faveur  du 
propri6taire,  et  h  laquelle  il  lui  est  loisible  de  renoncer.  Tel  est  aussi  le  sen- 
timent de  Rodenburg,  de  Jean  Voet,  et  de  Vander  Kessel;  Cocceji  soutient 
meme,  que  la  forme  des  actes  entre  vifs  ou  teslamentaires  est  regie  exclusive- 
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theory  and  private  notions  of  general  convenience.  The 
common  law  has  wisely  adhered  to  the  doctrine,  that  the 
title  to  real  property  can  pass  only  in  the  manner,  and  by 
the  forms,  and  to  the  extent  allowed  by  the  local  law.  It 
has  thus  cut  off  innumerable  disputes,  and  given  simplicity, 
as  well  as  uniformity,  to  its  operations. 

§  444  a.  John  Voet  maintains  in  substance  the  same 
opinion  as  Rodenburg,  and  insists,  that  it  is  sufficient  for 
the  validity  of  testaments  of  immovable  property,  that  the 
forms  and  solemnities  thereof  should  be  either  according  to 
the  law  of  the  place  where  the  testament  is  made,  or  ac- 
cording to  the  law  of  the  place  rei  sitce.  His  language  is : 
Neque  minus  de  statutis  mixtis,  actus  cujusque  solennia  ret- 
picientilms,percrebuit,  insuper  habitis  de  summo  cujusque  jure 
ac  potestate  rattocimis,  ad  validitatem  actus  cujusque  sufficere 
adhibitionem  solennitatum,  quas  lex  loci,  in  quo  actus  geritur, 
prcescripserit  observandas  ;  sic,  ut  quod  it  a  gestumfuerit,  sese 
porrigat  ad  bona  mobilia  et  immobilia  ubicunqne  sita  aliis  in 
territonis,  quorum  leges  longe  alium,  longeque  pleniorem 
requirtmt  solennium  interventum ;  quod  ita  placuisse  videtur, 
turn,  ne  in  infinitum  prope  muUiplicarentur  et  testamenta  et 


ment  par  la  loi  de  la  situation  des  biens.  Fachinee  et  Bnrgundus  partageaient 
cet  avis,  mais  par  rapport  aux  testaments  seulement.  £n  Belgique,  T^dit 
perpetael  de  1611,  art.  13,  ordonnait,  qu'en  cas  de  diversity  de  contume  aa 
lien  de  la  residence  du  testateur  et  au  lieu  de  la  situation  de  ses  biens,  on 
suivrait,  par  rapport  h  la  forme  et  a  la  solemnity,  la  coutume  de  la  situation. 
Paul  Voet,  Huber,  Hert,  Hommel,  et  Tauteur  de  I'ancien  repertoire  de  juris- 
prudence, se  prononcent  pour  la  nullic^.  Ce  dernier  invoque  Fautorite  de 
Paul  de  Castres,  au  passage  rapport6  au  n*  pr^c^dent^  et  le  principe,  que  la 
loi  lie  tons  les  individus,  qui  vivent  dans  son  ressort,  ne  fut-ce  que  momenta- 
nement.  Nous  renvoyons  a  ce  sujet  aux  observations  presentees  sur  la  ques- 
tion precedente.  Mevius  distingu^  entre  le  citoyen  faisant  partie  de  la  nation 
dans  le  territoire  de  laqueUe  les  biens  sont  situ6s,  et  entre  Tetranger;  il 
n*accorde  qu*au  premier  la  faculte  de  testenr  on  de  contracter  partout  d'aprdi 
les  formes  pr^scrites  au  lieu  de  la  situation.  L*auteur  ne  donne  pas  de  motif 
de  cette  distinction,  et  nous  ne  pouvons  la  trouver  fondee."  Foelix,  Des 
Conflit  des  Lois,  Revue  Etrang.  et  Fran^.  torn.  7i  1840,  §  50,  pp.  359,  360. 
See  also  4  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  12|  pp.  581 — 587» 
Id.  p.  590. 
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cofUractm,  pro  numero  regionum,  diverso  jttre  circa  solemda 
utentium;  atque  ita  sumnUs  implicarentur  molestm,  ambagi- 
bus,  ac  difficultatibus,  quotquot  actum,  res  plures  pluribus  in 
locis  sitas  concernentem,  expedire  voluerint:  turn  etiam,  ne 
plurima  band  Jide  gesta  nimis  Jodie  ac  prope  sine  culpd  ge^ 
rentis  conturbarentur.  He  afterwards  adds :  Posito  vero  hoc 
generali  circa  solennium  adhibitionem  jure,  excutiendum  sur 
perestj  quid  statuendum  sit,  si  quis,  in  loco  aliquo  actum  ge^ 
reus,  neglectis  loci  istius  solennibus,  adhibuerit  ea,  quoe  vel 
domicilii  vel  rei  sitce  statuta  requirunt,  sive  diversa  iUa  smt, 
sive  pauciora?  Mynsingertis  quidem  et  Michael  Grassus  ac- 
tus  ita  gestos  nulUus  fore  momenti  pronunciant,  sive  actum 
gerens  extra  domicilii  locum  servaverit  solennia  dondciBi, 
sive  ea,  quoe  requirebantur  in  loco  rei  immobilis  sitm.  Cum 
enim  ante  dictum  sit,  aliquem  et  ratione  domicilii,  et  ratione 
bonorum  immobiKum,  subditum  esse  magistratibus  locorum, 
in  qtttbus  vel'domiciliumjixit,  vel  bona  immobilia  possidet; 
0^  quisque  mogistratus  secundum  jus  summum  (de  quo  supe- 
rius  disputatum,  quodque  hie  usum  invenit)  sui  statuti  vires 
nan  male  tueatur,  quo  tuque  potest,  iniquus  sane  esset  in  sibi 
subjectum  ratione  domicilii  aut  bonorum,  si  non  respectu  bo- 
norum, in  suo  territorio  jacentium,  ratam  haberet  ultimam 
voluntatem  aut  contractum  efus,  a  quo  sua  statuta  solennium 
intuitu  servanda  videt ;  maxime,  cum  hide  ratione  defendens 
sui  statuti  potestatem  non  conturbet  aut  subvertat  alibi  bene 
gesta,  dtque  adeo  nequaquam  alterius  territorii  magistratibus 
ullam  videripossit  injuriam facere^ . 

§  444  b.  Cujacius  seems  to  hold^  that  the  law  of  the  place 
of  the  domicil  of  the  testator  ought  to  be  regarded  as  to  the 
forms  and  solemnities  of  making  wills  and  testaments^  with- 
out reference  to  the  place  where  the  will  is  made^  or  the 
property  is  situated.  Quceri  hodie  sospenumero  solet,  cuju^ 
regionis  aut  civitatis  leges  moresve  serviri  oporteat  in  ordi- 
nando  testamento;  nam  quot  sunt  civitates,  tot  fere  sunt  ordi- 


I  J.  Voet,  AdPand.  lib.  1,  tit.  4,  Ps.  2,  §  13,  15,  pp.  45,  46;  4  Burge, 
Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  12,  p.  590;  Ante,  §  440—443. 
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nandi  testanlenti  leges  et  mores ;  et  soleo  dicere,  patriam  tes'- 
tatoris  solam  spectari  oporte,  fyc.  Jus  igitur  patrice  spectatur, 
potius  quam  jus  commune  Populi  Romam,  S^c.  Suce  igitur 
patriw  et  civitatis  legibus  aut  moribus  quisquis  testari  debet, 
Sfc.  Detdque  non  spectari  locum  volo,  in  quo  bona  sunt,  sed 
patriam  testatoris,  S^c.  Et  domicilii  potius  quam  originis 
spectari  patriam.  Possit  autem  quis  quo  loco  habet  bona, 
e^  neque  originalis  esse,  neque  incola  \  Nee  ejus  loci  uUa 
habebitur  ratio  in  faciendo  testamento.  This  might  seem 
sufficiently  explicit.  On  another  occasion  he  says :  IntelU' 
gimus,  inquam,  in  faciendo  testamento,  privilegium  et  morem 
patrice  testatoris,  spectari  oportere,  non  situm  bonorum.  Nam 
sola  possessio  bonorum  non  creat  mihi  patriam.  Si  possideo 
prasdium  in  hac  urbe,  hose  urbs  non  est  ideo  mea,  nisi  in  ea 
posui  domicilium.  Solam  possessionem  nee  civem  facere,  nee 
incolam.  Ergo  in  servandis  solemnibus  testamenti  non  spec- 
tabo  situm  bonorum,  ut  pro  vario  situ  bonorum  etiam  varia 
solemnia  observentur,  variique  mores  in  exequenda  defuncti 
voluntate  ;  sed  spectabo  tantum  morem  et  privilegium  patrice 
testatoris  *. 


1  Cnjac.  Opera,  torn.  8>  Observ.  lib,  14,  cap.  12,  p.  899,  (edit.  1758); 
4  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  c.  12,  p.  582. 

3  Cujac.  Opera,  torn.  9,  Comm.  ad  Cod.  lib.  6,  tit.  23,  p.  709,  (edit.  1768); 
Bouhier,  Cont.de  Bonrg.  ch.  28,  §  8,  p.  549;  1  Bonllenois,  Observ.  21,  p.  423; 
2  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  9,  p.  886;  4  Burge,  Comm. 
pt.  2,ch.  12,  p.  582;  Sand.  Decis.  Frisic.  lib.  4,  tit.  8,  Defin.  7,  p.  194. 
Yinnius  holds  a  similar  opinion.  He  says :  Quaesitum  est,  an  testamentnm 
jnxta  alicujus  loci  consuetudinem,  aut  Statutum  factum,  etiam  vim  habet  extra 
ilium  locum ;  exempli  gratid  testator  ibi  testamentnm  fecit,  ubi  coram  duobus 
testibus  et  Notario  testari  licet,  ut  in  hac  nostra  Batavia;  queritur,  an  valeat 
etiam  in  lis  locis,  ubi  septem  testes  requiruntur^  uti  in  Frisia,  ubi  sequuntur 
jus  civile.  Affirmant  comm.  DD.  in  L.  1.  C.  C.  de  summ.  Trinit.  et  secun- 
dum banc  Sententiam  ssepissime  judicatum.  Sunt  tamen  qui  in  contrarium 
eant,  et  in  qua?stione  proposita  sic  distinguendum  arbitrantur,  ut  circa  res  qui* 
dem  mobiles,  et  nomina,  admittenda  sit  communis  interpret,  sententia.  At 
circa  res  soli,  spectandum  jus  ejus  loci  in  quo  sitae  sunt,  &c.  Mihi  prior  sen« 
tentia  videtur  probabilior,  multumque  referre  utrum  Statutum  disponat  circa 
solemnitatem  alicujus  actus,  an  circa  rem,  puta  fundum,  locumve;  quae  Statuta 
in  rem  concipiuntur*  Qualia  sunt,  quae  de  successione  ab  intestate  disponuntf 
rem  ipsam  baud  dubie  afficiunt,  ut  ubicumque  sit,  ejus  loci  ubi  est,  legibai 
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§  445.  Thirdly ;  in  relation  to  the  extent  of  the  interest 
to  be  taken  or  transferred.  And  here  there  seems  a  perfect 
coincidence  between  the  doctrine  of  the  common  law  and 
that  maintained  by  foreign  jurists.  It  is  universally  agreed, 
that  the  law  rei  sitas  is  to  prevail  in  relation  to  all  disposi- 
tions of  immovable  property,  and  the  nature  and  extent  of 
the  interest  to  be  alienated.  If  the  local  law  therefore  pre- 
scribes, that  no  person  shall  dispose,  by  deed  or  by  will,  of 
more  than  a  half,  or  a  third,  or  a  quarter  of  his  immovable 
property ;  or,  that  he  shall  dispose  only  of  a  life  estate  in 
such  property ;  such  laws  are  of  universal  obligation,  and 
no  other  or  farther  alienation  thereof  can  be  made^     It 

obstringattir.  Idemqtie  habendoin  de  Statatis,  qa»  circa  babilitatem  perso- 
naram^  dispensando  aliqnid,  disponnnt.  Gaill.  Coras.  Gomes.  Quae  autem 
Statata  disponunt  circa  actus  solemnitatem  duntaxat,  cum  neque  rem  afSciant, 
neqne  personam  actum  celebrantis,  sed  ipsam  solummodo  dispositionem  qoae, 
fit  in  looo  Statuti,  vel  consuetadinis,  rationi,  et  juri  consentaneom  est»  tit  ea 
vim  iuam  exerant  etiam  ad  bona  alibi  sita ;  quoniam  actuam  solemnia  ad  eorum 
apectant  juriadictiouem,  in  quorum  territorio  celebrantur ;  et  alias  contra  rati- 
onem  juris,  testato  decedere  volenti,  plura  testamenta  essent  condenda,  aut  quod 
absurdum  est,  plurium  locorum  consuetudines  in  uno  testamento  exquirere 
oporteret,  actumque  onum,  atque  individuum,  qualis  est  testamenti,  secundum 
diversa  loca  adjudicari.  Ubi  contraria  scitd  expedit,  et  prudenter  temperat, 
novam  qnandam  distinctionem  Fachinei  adde,  quae  nos,  lib.  2»  Select,  quest. 
C.  19.  Plane  si  lex  express^  testatores  sequi  jubeat  jus  loci,  in  quo  bona  sita 
•ant,  aliod  dicendum  est.  Talis  est  constitutio  Principum  Brabantiae,  emissa 
anno  1611,  cnjus  meminerunt  Burgundus,  &c.  Vinn.  ad  Inst.  lib.  2,  tit.  10, 
$  14,  n.  5  ;  1  BouUenois,  Observ.  21,  pp.  426,  427*  Oaill  is  equally  ex- 
plicit. Alibi  statu  turn  est,  ut  testament  um  coram  Notario  et  duobus  testibus 
factum  valeat.  Quaesitum,  utrum  tale  testamentum  ubique  vires  babeat,  etiam 
extra  territorium  statuentium,  ubi  fortd  major  solennitas  requiritur,  vel  jus 
Civile  observantor.  Conclusum  quod  sic ;  quia  ex  communi  Doctor,  opinione, 
statutum  disponens  citra  solennitates  testamenti,  extendit  se  etiam  extra  ter- 
ritorium, ita  ut  haeres  succedere  possit  in  omnibus  bonis,  ubicunque  sitis,  et 
in  universum  jus  testatoris ;  quia  quoad  solennitates  attenditur  consuetudo  loci, 
in  quo  actus  celebratur.  Gaill,  Pract.  Observ.  lib.  2,  Observ.  123,  p.  548.  See 
Peckius,  De  Testam.  Conjug.  eh.  28,  n.  9,  p.  620,  who  holds  a  similar  opi- 
nion. Foelix,  Confiit  des  Lois,  Revue  Etrang.  et  Fran.  torn.  7,  (1840),  §  37, 
pp.  807—312;  Ante,  §  426—428. 

^  1  Boullenois,  Prin.  Gen.  30,  p.  8;  Id.  Observ.  16,  p.  205;  and  1  Fro- 
land,  Mera.  156;  Rodenburg,  De  Div.  Stat.  tit.  2,  ch.  2,  §  1 ;  2  Boullenois, 
App.  p.  14;  Post,  §  479. 
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follows^  that  if  the  local  law  prohibits  the  alienation  of  cer- 
tain kinds  of  immovable  property^  or  takes  from  the  owner 
the  power  of  charging  them  with  liens  or  with  mortgages, 
that  law  will  exclusively  govern  in  every  such  case.  D*Agues- 
seau  fully  assents  to  this  doctrine,  and  says,  that  no  one  can 
be  ignorant,  that  when  the  question  is,  what  portion  of  im- 
movable property  may  be  devised,  it  is  necessary  invariably 
to  follow  the  law  of  the  place  where  the  property  is  locally 
situate  '• 


^  D'Aguesseau,  (Eavres,  torn.  4,  pp«  637,  638, 4to.  edit.— Mr.  Barge  on 
this  subject  says:  "  In  a  former  part  of  this  work  it  has  been  seen  that  the 
power  to  alienate  immovable  property  by  contract  was  a  quality  impressed  on 
the  property ;  that  the  law  from  which  it  was  derived,  or  by  which  it  was  re^, 
gnlated,  was  a  real  law;  and  that  the  existence  of  thb  power  and  the  Talidity 
of  its  exercise  mast  be  decided  by  the  law  of  the  country  in  which  that  pro- 
perty was  situated.  *  Rebus  fertur  lex,  com  certam  iisdem  qualitatem  im<* 
primit,  vel  in  alienando  v.  g.  nt  ne  bona  avita  possint  alienari,  vel  io 
acquireudo,  y.  g.  ut  dominium  rei  imroobilis  venditae  non  aliter  acquiratuTy 
nisi  facta  fuerit  judicialis  resignatio.'  The  power  of  making  the  alienation  by 
testament  is  no  less  qualitas  rebus  impressa,  than  that  of  making  the  alien- 
ation by  contract.  When  therefore  die  question  arises,  whether  the  im- 
movable property  may  be  disposed  of  by  testament,  recourse  must  be  had  to 
the  lex  loci  rei  sits.  That  law  must  also  decide,  whether  the  full  and  un« 
limited  power  of  disposition  is  enjoyed,  or  whether  it  is  given  under  restric- 
tion. The  validity  of  the  testamentary  disposition  depends  in  the  latter 
case  on  its  conformity  to  that  restriction,  whether  the  restriction  consist  in 
limiting  the  extent  or  description  of  property,  over  which  the  power  of  dis- 
position may  be  exercised*  or  the  persons  in  whose  favour  the  disposition  is 
made*  or  in  requiring  that  the  testator  should  have  survived  a  certain  number 
of  days  after  the  execution  of  the  act  by  which  the  disposition  was  made* 
The  total  or  partial  defect  of  the  will  on  the  ground  that  it  did  not  institute 
heirs,  or  that  it  omitted  to  name  the  heirs,  the  disherison  of  the  heirs,  the 
grounds  on  which  the  disherison  may  be  justified,  are  essentially  connected 
with  the  power  of  disposing  of  immovable  property  by  testament,  and  are 
therefore  dependent  on  the  law  of  its  situs.  Many  of  the  restrictions  on  the 
power  of  disposing  by  testament  have  been  considered  by  jurists  expressly 
with  reference  to  the  operation  of  the  law  by  which  they  were  created.  Ro« 
denbnrg  states  the  rule,  '  Unde  certissim&  usu  ac  obserratione  regula  ea|, 
cum  de  rebus  soli  agitur,  et  di versa  sunt  diversarum  possessionum  loca  at 
situs,  spectari  semper  cujusqae  loci  leges  ac  jura,  ubi  bona  sita  esse  propo- 
nuntur,  sic  ut  de  talibus  nulla  cujusquam  potestas  sit,  prster  territorii  leges.' 
He  illustrates  it  by  referring  to  a  statute  which  prohibits  a  disposition  of  al- 
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§  446.  An  illustration  of  the  doctrine  may  be  borrowed 
from  the  English  jorisprudence,  prohibiting  alienations  and 


lodial  property  by  testamenU  He  coDsiders  such  a  statute  a  reti  law  wluch 
renders  iooperattye  any  testamentary  disposition  of  the  property,  in  whaterer 
place  the  testament  is  made.  Ferriere  has  stated  this  doctrine :  '  Si  je  legne 
im  hMtage  propre,  sitn^  en  coutome,  que  en  d^fende  la  disposition,  tel  legs 
est  nnly  et  ne  pent  ttxe  parfonmi  snr  les  biens  sitaez  en  cette  contnme,  quo! 
qn'acqnest,  parce  qo'k  I'^gard  des  choses,  doot  on  peat  disposer  par  demiere 
▼olont^,  on  considere  la  contnme  oh  elles  sont  sitn^s.  Celni,  qnia  son  do- 
micile en  cette  contnme  pent  institner  sa  femroe  dans  les  biens,  qn'O  a  dans 
le  pais  de  droit  dcrit,  comme  il  a  et6  jng^  par  arrest  dn  14  Aonst,  1754  rap- 
port6  par  Marion  an  de  ses  plaidoyez,  ce  qni  doit  ttxe  sans  difficnlte.'  A 
testament  made  in  a  foreign  country  bequeathing  heritable  subjects  situated 
in  Scotland,  is  not  sustained  in  that  kingdom,  though  by  the  law  of  the  coun- 
try where  the  testament  was  made,  heritage  might  have  been  settled  by  testat- 
menty  because  by  the  law  of  Scotland  no  heritable  subject  can  be  disposed  of 
in  that  form.  On  this  principle  a  Scot's  personal  bond  taken  to  heirs  and 
assignees,  but  *  secluding  executors,'  cannot  be  bequeathed  by  a  fore%n  testa- 
ment. But  in  all  questions  touching  heritable  subjects  situate  abroad,  the 
foreign  testament  will  be  given  effect  to  according  to  the  lex  loci.  Dnmoulin 
lays  down  the  same  doctrine  respecting  the  restriction  on  the  testamentary 
power  over  biens  propries.  *  Unde  statutum  loci  inspicietur,  sive  persona  sit 
snbdita,  sive  non;  ita  si  dicat,  hsredia  proventa  ab  uni  linei,  redeant  ad 
hnredes  etiam  remotiores  lines,  vel  haeredes  linear  succedant  in  hserediis  ab 
illA  line&  proventu*  Vel  quod  illi  de  line&  non  possunt  testari  de  illis  in 
totum,  vel  nisi  ad  certam  partem.  Hsc  enim  omnia  et  similia  spectant  ad 
caput  statuti  agentis  in  rem,  et  praecedentem  conclusionem.'  Again ;  the 
statute  which  prohibits  a  disposition  to  particular  persons,  or  (which  involves 
the  same  consequence)  requires  the  disposition  to  be  made  in  &vour  of  certain, 
persons,  and  therefore  excludes  all  others,  is  a  real  law*  '  DirectX  enim  in 
remm  alienationem  scripts  hsc  lex  realis  omntno  dicenda  est :  nee  enim  sta- 
tutum reale  sit,  an  personale  metiri  oportet  k  ratione,  quae  a  conjugali  forsan 
qualitate  fuerit  ducta,  sed  ab  ips4  re,  quae  in  prohibitione  statuti  ceciderit.' 
So  also  it  has  been  held,  that  the  law,  which  requires  that  the  testator  should 
have  survived  the  execution  of  his  testament,  will  control  the  disposition  of 
property  situated  in  the  country  where  that  law  prevails,  although  the  testa- 
ment is  made,  or  the  testator  domiciled  ina  place  where  no  such  law  exists. 
If  a  testator,  whose  domicil  and  real  estate  were  both  in  Normandy,  made  a 
will  in  some  other  place  in  which  he  had  occasion  to  be  present,  but  where 
the  law  did  not  require  that  the  testator  should  survive  forty  days,  it  was  held 
that  the  survivorship  was  essential  to  the  validity  of  the  testament,  so  far  as 
it  related  to  the  real  property  in  Normandy.  If  these  questions  arise  on  the 
power  to  dispose  of  movable  property  by  testament,  the  law  by  which  they  are 
decided,  is  that  of  the  domicil,  '  pour  les  meubles,  ils  suivent  la  loi  du  domi- 
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de\rises  of  real  estate  in  mortmain,  or  for  charitable  pur- 
poses. If  an  American  citizen,  owning  lands  in  England, 
or  a  Scotchman  owning  lands  in  England,  should  alienate 
or  devise  such  lands  in  violation  of  the  mortmain  acts,  the 
instrument,  whether  inter  vivos  or  testamentary,  would  be' 
held  void.  And  the  same  principle  would  apply  to  a  trust 
created  in  personal  property,  to  be  invested  in  lands  in 
England  for  the  like  purposes  \ 

§  447.  Fourthly ;  in  relation  to  the  subject-matter,  or 
what  are  to  be  deemed  immovables.  Here,  as  we  have 
already  seen,  not  only  lands  and  houses,  but  servitudes  and 
easements,  and  other  charges  on  lands,  as  mortgages  and 
rents,  and  trust  estates,  are  deemed  to  be,  in  the  sense  of 
law,  immovables,  and  governed  by  the  lex  rei  sitce '.     But 

cile,  etil  ne  sanroit  jamais  y  avoir  de  choc  entre  diffirentes  coatumes,  en  sorte 
qu'il  est  assez  inutile,  quant  aux  meubles,  d'agiter  si  le  statut,  qui  permet  de 
tester,  ou  qui  le  defend,  est  personnel,  ou  s*il  est  r^el.'  The  rule  is  stated 
by  Grotius,  '  Ubi  de  formd  sive  solemnitate  testamenti  agitur,  respici  locum 
conditi  testamenti ;  ubi  de  person^  antestari  possit,  jus  domicilii ;  ubi  de  rebus 
quae  testamento  relinqui  possunt,  vel  non,  respici  locum  domicilii  in  mobilibusi 
in  rebus  soli  situm  loci.'  4  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2, 
ch.  5,  pp.  217—220. 

1  Attor.  Gen.  v.  Mill,  3  Russell,  R.  328 ;  S.  C.  2  Dow.  &  Clarke,  393. 

2  Ante,  §  382;  Poth.  Cout.  d*Orl^ans,  ch.  1,  §  2. — P.  Voet  puts  on  this 
point  the  very  sensible  distinction,  that,  whether  rents  are  to  be  deemed  per- 
sonal or  real,  depends  upon  the  question,  whether  they  are  charged  on  real 
property  or  not.     "  Vel  enim  talium  redituum  nomine  sunt  afiecta  immo- 
bilia,  id  est,  super  immobilibus  sunt  constituti,  et  immobilibus  enmt  adscri- 
bendi,  adeoque  statutum  loci  spectabitur ;  vel  immobilia  affecta  non  sunt  illis 
reditibus,  tumque  mobilibus  poterunt  accenseri;    atque  adeo  statutum  loci 
personse,  cujus  illi  sunt  reditus,  inspici  debebit."     P.  Voet^  De  Stat.  §  9, 
ch.  1,  n.  13,  p.  259,  (edit.  1715);  Id.  p.  313,  (edit.  1661).     And  he  in- 
cludes among  immovables  all  movables  which  are  intentionally  annexed  per- 
manently to  the  freehold.     '  Nisi  tamen  perpetui  usds  grati&  ex  destinatione 
-patris-familias  in  uno  loco  manere  debeant ;  quo  casu  immobilibus  compara- 
buntur.'     Id.  n.  8,  p.  255,  (edit.  1715);  Id.  p.  309,  (edit.  1661).     Ro- 
denburg  speaking  on  this  point  says :  De  reditibus  peculiaris  esto  consideratio. 
Et  illi  quidem,  qui  k  re  prsstantur,  vel  cujus  nomine  constituta  hypotheca 
est,  collocantur  k  Doctoribus  in  imraobilium  numero,  ita  tamen,  si  perpetui 
sunt,  secus  si  temporales,  quk  distinctione  et  Burgundus  utitur.     Sed  vix.  est 
ut  non  utrobique  idem  sit  dicendum :  ctun  enim  ob  id  ipsum  annumerentor 
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in  addition  to  these^  which  may  be  deemed  universally  to 
partake  of  the  nature  of  immovables^  or  (as  the  common 
law  phrase  is)  to  savor  of  the  realty,  all  other  things,  though 
movable  in  their  nature,  which  by  the  local  law  are  deemed 
immovables,  are,  in  like  manner,  governed  by  the  local  law. 
For  every  nation,  having  authority  to  prescribe  rules  for 
the  disposition  and  arrangement  of  all  the  property  within 
its  own  territory,  may  impress  upon  it  any  character  which 
it  shall  choose ;  and  no  other  nation  can  impugn  or  vary 
that  character.  So  that  the  question,  in  all  these  cases,  is 
not  so  much  what  are,  or  ought  to  be,  deemed  ex  sud  nnh 
turd,  movables  or  not,  as  what  are  deemed  so  by  the  law 
of  the  place  where  they  are  situated.  If  they  are  there 
deemed  part  of  the  land,  or  annexed  (as  the  common  law 
would  say)  to  the  soil  or  freehold,  they  must  be  so  treated 
in  every  place  in  which  any  controversy  shall  arise  respect- 
ing their  nature  and  character  \  In  other  words,  in  order 
to  ascertain  what  is  immovable  or  real  property  or  not,  we 
must  resort  to  the  lex  loci  ret '. 

§  448.  Hitherto  we  have  spoken  of  alienations  and  ac- 
quisitions made  by  the  acts  of  the  parties  themselves.  The 
question  next  arises,  whether  the  same  principles  apply  to 
estates  and  rights  acquired  by  operation  of  law?  It  may 
be  affirmed  without  hesitation  that,  independent  of  any 
contract,  express  or  implied  ^,  no  estate  can  be  acquired  by 
operation  of  law  in  any  other  manner,  or  to  any  other  ex- 

fanmobilibnii  quod  rei  immobili  per  hypothecae  conititutionem  iDnitanturi 
ponendi  alioquid,  Ye\  li  perpetui  sint,  in  mobilium  classe;  nee  hypothecae 
immutetur  natura,  temporis  aliqna  ad  redimendum  praestitutione,  nihilqae  ad 
snmmam  rei  intcrsit,  cerium  an  iocertum  luitionis  sit  tempus,  consequens  est 
dicere  constitutos  ad  tempus  reditus,  aequo  atque  perpetuos>  immobilium 
nomine  venire,  maxime  ciim  per  hypothecae  constitutionem,  res  ad  suromam 
debiti  habeatur  quasi  alienata,  quae  per  solutionem  redimitur.  Rodenburg, 
De  Div.  Stat.  tit.  2,  c.  2,  §  2;  2  Boullenois,  App.  p.  15.  See  also  Bur- 
gundus,  Tract.  2,  n.  29,  30,  pp.  77 — 79. 

1  See  Ersk.  Institutes,  b.  3,  tit.  9,  §  4;  Ante,  §  382. 

^  Chapman  v,  Robertson,  6  Paige,  R.  630. 

3  See  Livermore,  Diss.  §  88,  89,  pp.  72,  73. 


CH.X.]  REAL   PROPEKTT.  656 

tent,  or  by  any  other  means,  than  those  prescribed  by  the 
lex  rei  sites.  Thus,  no  estate  in  dowry,  or  tenancy  by  the 
curtesy,  or  inheritable  estate,  or  interest  in  immovable 
property,  can  be  acquired,  except  by  such  persons,  and 
under  such  circumstances  as  the  local  law  prescribes. 
Thus,  if  the  law  of  a  State  where  a  man  is  domiciled  at  his 
death,  should  confer  a  title  of  dower  on  his  wife,  though 
she  were  an  alien,  that  would  not  prevail  in  any  other  State 
where  an  alien  is  not  dowable,  and  where  the  intestate 
owned  real  estate. 

§  449.  Many  questions  upon  this  subject  have  arisen  in 
the  course  of  the  discussions  upon  the  matrimonial  rights 
conferred  by  the  lex  danddlii  over  immovable  property 
situate  in  foreign  countries.  In  the  different  Italian  States^ 
and  formerly  in  some  of  the  provinces  of  France,  which 
were  governed  by  the  Roman  law,  there  existed  various 
regulations  with  regard  to  dowry  or  dotal  property,  lucrum 
dotis.  By  the  laws  and  customs  of  some  places,  the  husband 
gained  by  survivorship  the  whole  of  the  dotal  effects ;  by 
others  a  third,  by  others  a  fourth,  and  by  others  nothing  ^ 
One  of  the  questions  which  has  been  most  elaborately  dis- 
cussed among  foreign  jurists,  is,  whether,  in  such  a  case, 
the  law  of  the  matrimonial  domicil  ought  to  govern  the 
rights  of  the  parties,  as  to  immovable  property  in  foreign 
countries,  as  it  does  in  the  matrimonial  domicil  ^.  It  seems 
agreed  on  all  sides,  that  where  there  is  in  the  country  rei 
sitce  a  prohibitory  law  against  any  such  dotal  rights,  and 
against  any  contract  to  create  them,  the  law  of  the  matri- 
monial domicil  cannot  prevail,  if  a  different  rule  exbts 
there  \  But  \}\e  question  has  been  made,  whether,  in  the 
absence  of  any  such  prohibitory  law,  or  any  express  con- 


1  Livermore,  Diss.  §  86,  p.  71;  1  Domat,  b.  1,  tit.  9,  §  1;  Code  Civil 
of  France,  art.  1540 — 1573;  2  Boullenois,  89,  90. 

2  1  Boullenois,  Observ.  29,  pp.  732 — 818. 

3  Livermore,  Diss.  §  85 — 91,  pp.  71 — 75;  2  Boullenois,  89 — ^92;  Ante, 
§  176—180,  184,  188;  P.  Voet,  de  Stat.  $  4,  ch.  3,  §  9,  pp.  184,  135, 
(edit.  1715);  1  Froland,  M6m.  62—64. 
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tract,  the  law  of  the  matrimonial  domicil  ought  not  to  pre- 
vail, so  as  to  give  the  same  dotal  rights  in  every  other 
placed 

§  450.  Baldus  held,  that  in  such  cases,  the  law  or  custom 
of  the  matrimonial  domicil  ought  to  govern,  as  to  property, 
everywhere.  CansuettKUnes  et  statuta,  (said  he),  vigentia  in 
damicilio  mariti,  non  euro,  ubi  res  sint  positce,  quae  in  dotem 
datcB  sunt*.  Dumoulin  asserted  the  same  doctrine,  upon 
his  favourite  theory,  that  in  all  cases  the  law  of  the  matrix 
monial  domicil  constituted  a  tacit  contract  between  the 
parties'.  There  are  many  jurists  who  maintain  the  same 
opinion  ^ 

§  451.  Boullenois,  as  we  have  seen^  does  not  admit  the 
existence  of  any  such  tacit  contracts  as  Dumoulin  contends 
for,  but  he  deems  all  laws  real  which  respect  property, 
making,  however,  a  distinction  in  cases  of  laws  which 
respect  the  rights  of  married  persons  in  each  other's  pro- 
perty, which  he  treats  as  laws  respecting  the  state  or  con- 


1  Even  Paul  Voet,  who  is  a  strong  advocate  for  the  reality  of  statotes^ 
admits  that  cases  of  express  contract  may  govern,  as  to  property  locally  situate 
in  a  foreign  country.  '  Si  statuto  in  uno  territorio  contractus  accesserit,  sen 
partium  conventio,  etiam  si  in  rem  sit  conceptumi  sese  extendit  ad  bona  extra 
jnrisdictionem  statnentinm  sita;  non  nt  afficiat  immediate  ipsa  bona,  qnam 
ipsam  personam,  quoad  ilia."  P.  Voet  De  Stat.  {  4,  c.  2,  (  15»  p.  127i 
(edit.  1716). 
3  Livermore,  Diss.  $  87,  pp.  71,  72  ;  1  Froland,  M^.  62. 

s  Livermore,  Diss.  $  87,  pp*  73,  74 ;  1  Froland.  Mte.  61 — 63. — ^Dn- 
monlin,  in  treating  of  the  quesdon,  what  law  ought  to  prevaO  in  fixing  the 
rights  of  the  husband,  in  regard  to  the  dotal  effects  of  his  wife,  in  case  of  a 
change  of  domicil  before  the  dissolution  of  the  marriage,  ultimately  decides  in 
favour  of  the  law  of  the  matrimonial  domicil.  His  language  is : — '  Hinc  infertnr 
ad  questionera  quotidianam  de  contractu  dotis  et  matrimonii,  qui  censetur  fieri, 
non  in  loco,  in  quo  contrahitur,  sed  in  loco  domicilii  viri ;  et  intelligitur,  non 
de  domicilio  originis,  sed  de  domicilio  habitationis  ipsius  viri,  de  quo  nemo 
dubitat,  sed  omnes  consentiuDt.*  Molin.  Oper.  tom.  3,  (edit.  1681),  Comm. 
ad  Cod.  lib.  1,  tit.  1,  1. 1,  Conclus.  de  Stat.  p.  555  ;  1  Froland,  M6m.  61; 
Id.  62;  Ante,  §  147. 

*  Ante,  §  145—156. 

5  Ante,  §  155  ;  1  Boullenois,  Observ.  29,  pp.  737—741. 
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dition  of  the  person  \  But  he  contends,  that  even  if  there 
be  such  a  tacit  contract,  it  does  not  render  the  laws  of  the 
place,  in  regard  to  dowry,  personal ;  for,  if  that  were  so, 
(he  adds),  then  the  dowry  of  persons  contracting  at  Paris 
would  be  the  same  in  all  other  provinces  in  the  realm  as  it 
is  in  Paris,  which  no  one  has  ever  yet  contended  for*. 
Rodenburg  seems  to  hold,  that  where  there  is  no  matrimo- 
nial contract  to  govern  the  case,  the  law  of  the  situs  is  to 
govern  in  respect  to  dowry,  approving  the  doctrine  of 
lyArgentre  and  Burgundus  on  this  point'.  D'Argentre 
says: — Cum  cautum  est  virum,  uxore  prcemortua,  dotem, 
dotisve  partem  lucrari;  cujus  loci  statutum  spectamus,  viri,  an 
Uxoris,  quod  olim  fuit,  an  quod  nunc  est  ?  Nos  rerum  lu- 
crandarum  situm  spectandum  dicimus ;  et  quid  ea  de  re  star 
tuta  singularia  permittant,  quid  abhuant  respiciendum\ 
Burgundus  boldly  asserts  the  opinion,  that  the  law  rei  sitce 
must  govern  in  all  such  cases  as  to  immovable  property^ 
Nam  si  dbtalitium  rei  immobilis  in  controversiam  veniat,  ea 
antiquitus  obtinerit  sententia,  ut  ad  locum  situs  respicere 
oporteat ;  quce  cum  usque  ad  nostra  tempora,  apud  omnes, 
qui  moribus  reguntur,  inviolabilis  duret,  non  est  committendum, 
ut  illam  dubiam  faciam  defensionis  sollicitudine^.  Many 
jurists  concur  with  them  in  opinion ^ 


1  Ante,  §  155  ;  1  Boullenois,  Observ.  5,  p.  121 ;  Id.Observ.29,  pp.  737, 
738. 

2  1  Boullenois,  Observ.  5,  p.  121 ;  2  Boullenois,  pp.  88—92.  See  Ante, 
f  155. 

s  Rodenburg,  De  Div.  Stat.  ps.  2,  tit.  2,  c.  4,  $  5  ;    2  Boullenois,  App. 

p.  67. 

^  D' Argent,  ad  Briton.  Leg.  Des  Donations,  art.  218,  gloss.  6,  n.  46, 
torn.  1,  p.  664  ;  Liverm.  Dissert.  §  92 — 99,  pp.  75 — 78. 

^  1  Boullenois,  Observ.  5,  p.  121. 

fi  Burgundus,  Tract.  2,  n.  10,  pp.  63,  64;  Liverm.  Diss.  §  104 — 114, 
pp.  80 — 87. 

7  Ante,  §  142,  148,  152,  153, 167, 168  ;  1  Froland,  Mem.  66,  67, 156  i 
Id.  316 — 323,  338,  341;  2  Froland,  Mem.  816.  Froland  expresses  him- 
self in  the  following  terms: — *' La premidre (R6gle)  quele  statnt  reel  ne  sort 
point  de  son  territoire.     £t  delk  vient  que  dans  le  cas,  oii  11  s'agit  de  succei- 

U  U 
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§  452.  Similar  questions  have  ariseu  in  relation  tq  tibe 
rights  of  community^  and  of  mutui^l  donations,  between 
husband  and  ^ifp^  whether  they  extended  to  immoyaUe  pror 
perty  situate  elsewhere  than  in  the  matrimonial  domicil  gr 
not ;  and  the  general  result  of  the  reasojiing  ^mong  foreign 
jurists  turns  very  qiuch  upon  the  s^pae  qon^ideratioi^j;  which 
have  been  mentioned  in  relation  to  dowry.  But  this  suVci 
ject  has  been  already  discussed  in  aixother  place,  and  it  pe^ 
upt  be  h^re  again  examined  ^ 

§  453.  Similar  questions  have  also  arisen  in  coAsideriog* 
the  effect  of  mutual  donations  by  married  couples^  ^M?.  they 
are  admitted  by  the  law  of  the  matrimonial  domicil,  but  are 
unknown  to  or  prohibited  by  the  law  of  the  place  ret  ftfce^r 
But  they  proceed  upon  the  same  general  principle  \ 
Cochjn  saysj  that  it  is  not  the  law  of  the  place  where  an  act 
is  4pne  which  determines  its  effect.  If  (says  he)  praperty 
isL  situate  in  1^  place  whose  laws  prohibit  donations  inter  vipo^ 
or  reduce  them  to  a  particular  portion^  no  oxie  supposes  the 
donation  to  be  less  a  nullity,  or  less  subject  tQ  reduction, 
because  the  act  is  done  in  a  place  where  no.  such  prohibition 
exists  ^ 


^k»*  .4  #«*«F« 


sions,  de  la  mani^re  de  lei  partager,  de  la  qaotit6  del  Uein^  dont  U  peal  dis- 
poser entre  vifs  ou  par  testament,  d'alienation  d'trnmeables,  de  douaire  de 
femme  on  d'enfans,  de  legitime,  retrait  lignager,  f6odal  ou  conventionnel,  de 
droit  de  puissance  patemelle,  de  droit  de  viduit6,  et  autres  choses  semblables, 
il  fkut  s'attacher  aux  coutumes  des  lieux,  oii  les  fonds  so)it  sitnez.  1  Frolan^s 
Ukm.  156  ;  Id.  49,  60—81. 

t  See  Ante,  {  143—158,  160—170,  174—177 ;  1  Froland,  M&n.  ^^^ 
69 ;  Id.  177>  pt.  2,  eh.  1,  per  tot. ;  Cochin,  CEuvrei,  torn.  5«  p.  80, 4^o  ^\%. ; 

erlin,  Repertoire,  Testament,  §  1,  n.  5,  art.  1,  pp.  309,  310.  We  have 
already  seen  Boullenois's  view  of  this  subject,  ante,  $  155.  See  also  ante, 
§  451. 

2  Ante,  §  143—159. 

3  Liverm.  Diss.  §  181, 182,  pp.  114,  115  ;  1  Voet,  ad  Pand.  lib.  1,  tit.  4, 
n.  3,  p.  39;  2  Froland,  M^m.  ch.  18,  p.  840,  &c.,  ch.  19,  p.  904;  Roden- 
burg,  De  Div.  Stat.  tit.  2,  c.  5 ;  2  Boullenois,  App.  pp.  33,  34 ;  1  Boul- 
lenois,  660,  661,  663;  Id.  Observ.  29,  p.  767;  2  Boullenois,  Observ.  44, 
pp.  430—432  ;  Ante,  §  143—159. 

*  Cochin,  (Euvres^  torn.  5,  p.  697,  4to  edit. 
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§  454.  The  doctrine  of  tlie  common  law  seems  uniformly 
to  hp,  that  in  all  cases  of  this  sort^  touching  rights  in  im- 
movable property,  the  law  of  the  place  ret  skce  is  to  govern  \ 
HencCj  if  persons  who  are  married  in  Louisiana,  where 
th^  law  of  comm^inity  exists^  own  immovable  property  in 
Massachusetts,  where  such  community  is  unknown,  upon 
thiQ  ^eath  of  the  husband,  the  wife  would  take  her  dower 
only  in  the  immovable  property  of  her  husband,  and  the 
husbands  upon  the  death  of  the  wife,  would  take,  as  tenant 
by  the  curtesy  only,  in  the  immovable  property  of  Iu£^ 
wife. 

§  455.  Another  class  of  cases  illustrating  this  subjf^tj 
may  be  derived  from  the  known  rights  of  fathers  over  the 
property  of  their  children,  according  to  the  provisions  of  tl^e 
Roman  law,  and  the  customary  law  of  countries  deriving 
their  jurisprudence  from  the  Roman  law  ^  By  the  ancient 
Roman  law  all  the  sons  were  in  subjection  to  the  authority 
of  the  father,  until  they  were  emancipated  by  the  father,  or 
by  spme  other  mode  known  to  that  law.  During  such  sub-, 
jection  they  were  incapable  of  acquiring  any  property  for 
themselves  by  succession,  or  donation,  or  purchase,  or  other- 
wise ;  and  whatever  they  thus  acquired  belonged  of  right  to 
their  father,  saving  only  what  was  called  the  son's  peculium, 
which  consisted  of  property  acquired  by  his  service  in  t^e 
army,  or  by  his  skill  at  the  bar,  or  in  the  exercise  of  some 
public  employment '.  This  sort  of  property  was  therefore 
Hnown  by  the  name  of  pecuUum  castreme,  when  it  was  ac- 
quired in  war;  and  o^peculium  quasi  castreme,  when  it  was 
acquired  in  any  other  manner  *.     In  the  time  of  Justinian 


1  Ante,  §  ^57— 159,  174—179,  186,  187. 

2  Ante,  §  139. 

3  I  Domat,  Civ.  Law,  Prelim,  b.  2,  tit.  2,  §  2,  p.  24,  note;  Id.  b.  2, 
tijt.  2,  §  2,  pp.  667—670,  n.  1—3 ;  Bouhier,  Cout.  de  Bourg.  ch.  16,  §  8— 
12,  p.  295;  1  Brown,  Civ.  Law,  pp.  122,  123;  2  Froland,  Mem.  806 — 813; 
2  Henrys,  CEuvres,  par  Bretonnier,  lib.  4,  Quest.  127,  p.  772,  &c«,  717; 
Merlin,  Repertoire,  Puissance  Patemelle,  §  7j  p.  142. 

^  1  Domat,  b.  2,  §  2,  p.  668. 

UU  2 
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the  U\y  was  altered,  and  the  father  was  tie  longer  entitled 
to  the  prof^erty  acquired  by  his  unemancipated  son ;  but  he 
wa«  entitled  to  the  usufruct  or  profits  thereof  during  his  life^ 
The  rule  thu$  modified,  has  found  its  way  sometimes  with 
and  ^Huetimes  without  modifications,  into  the  jurisprudence 
of  iKtany  proTinces  and  states  of  continental  Europe  ^ 

$  4^  \*nder  this  aspect  of  the  law  with  regard  to  the 
IptthfTual  power,  the  question  has  often  been  discussed  among 
loc^t^  jurists,  whether  the  laws  respecting  the  paternal 
p^w^r  are  personal  or  real ;  or,  in  other  words,  whether  the 
ti^ts  of  the  father  allowed  and  secured  by  the  law  of  the 
pbwe  of  his  domicil,  extend  to  the  immovable  property  of 
ltt»  sons,  situate  in  other  countries,  whose  jurisprudence 
confers  no  such  paternal  rights  ^ 

§  457.  Bretonnier  holds  the  doctrine,  that  all  laws  re- 
specting the  paternal  power  are  personal,  and  consequently 
have  effect  upon  all  real  property  of  their  children,  where- 
ever  it  is  situate,  and  especially  as  to  the  profits  and  usufruct 
of  it ;  because  the  latter  partake  of  the  nature  of  movables. 
After  stating  the  question,  whether  fathers,  domiciled  in  a 
country  using  the  Roman  law  (dans  le  pays  de  Droit  Scrit), 
whose  sons  have  real  property  in  another  country,  having  a 
different  customary  law,  are  entitled  to  the  profits  of  the 
latter ;  that  is  to  say,  whether  the  paternal  power  extends 
everywhere ;  he  proceeds  to  say :  Cette  question  ne  me  semble 
pas  susceptible  d'une  grande  difficulte;  parceque  la  puissance 
patemelle  est  un  droit  personnel,  et  par  consequent  il  ne  pent 
Stre  homS  par  aucun  territoire;  car  c^est  une  maxime  certaine 
tnSme  dans  lespays  de  coutume,  que  les  statuts  personnels  sent 
universels,  et  produisent  leur  effet  partout.  Uailleurs,  les 
fruits  sont  des  choses  mobiliaires.     Or,  constat  inter  omnes, 


1  1  Domat,  b.  2,  §  2,  p.  668;  Civil  Code  of  France,  art.  384 — 387; 
1  Froland,  Mem.  69;  2  Froland,  Mem.  ch.  17,  p.  789;  Bouhier,  Cout.  de 
Bourg.  ch.  16,  p.  294. 

2  2  Froland,  Mem.  808,  813—829. 
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que  les  meubles  suivent  les  personnes,  et  se  rSgleni  suivant  la 
cautume  du  domicile  ^ 

§  458.  Hertius  seems  to  hold  a  like  doctrine^  as  to  the 
personality  of  such  laws ;  and  puts  a  question^  whether  a 
daughter^  who  is  emancipated  by  marriage^  may  afterwards 
make  a  testament  of  property  situate  elsewhere ;  and  whether 
the  father  would  have  a  right  to  the  usufruct  of  her  pro- 
perty, situate  in  a  place  where  she  would  be  deemed  un- 
emancipated.  He  answers :  Questio  hie  duplex  est;  verum 
ex  eodem  principio  decidenda.  Jus  nempe  datum  est  persofue, 
quod  etiam  per  consequentiam  in  bona  aherius  civitatis,  licet 
immobilia,  operatur  ^.  Yet  Hertius,  in  another  place,  holds 
that  an  unemancipated  son  {JUius-famiUai)  who  by  the  law 
of  his  domicil  may  make  a  testament,  cannot  make  a  testa- 
ment of  property  situate  in  a  foreign  country.  Nam  statu- 
turn  est  in  rem  conceptum,  et  conditio  jiUirfamilioe  non  est  in 
dispositione^.  Hincjuxta  regulam  Puduensis  JUius-familias 
de  bonis  alibi  sitis  testari  non  poterit  *.  The  ground  of  this 
opinion  probably  is,  that  the  general  incapacity  is  admitted 
to  exist  by  the  law  of  the  domicil,  and  the  special  exception 
is  local  and  real  \  In  this  opinion  Hertius  admits  that  he 
differs  from  Huberus^  whom  he  asserts  to  hold  the  opinion, 
that  if  a  Batavian>  who  is  an  unemancipated  son,  but  has 
authority  to  make  a  testament  in  Holland,  makes  a  testa- 
ment in  Holland  of  immovable  property  situate  in  Frieze- 
land,  that  testament  will  be  valid  in  Friezeland,  although  in 
Friezeland  the  son,  however  rich  and  of  whatever  age,  can- 
not  make  any  testament  of  his  property «. 

^  Henrys,  CEuvres,  par  Bretonnier^  torn;  2,  p.  720.     See  2  Boullenois, 
Observ.  32,  pp.  46,  47. 

2  1  Hertii  Opera,  De  Collis.  Leg.  §  4,  n.  IT,  p.  130,  (edit.  1737);  Id. 
p.  185,  (edit.  1716). 

3  1  Hertii  Opera,  De  Collis.  Leg.  §  4,  li.  22,  p.  133,  (edit.  1737);  Id. 
p.  188,  (edit.  1716). 

*  Ibid. 

5  Merlin,  Repertoire,  Testament,  $  1.  n.  5,  art.  1,  p.  310. 

6  Hertii  Opera,  De  Collis.  Leg.  §  4,  n.  22,  (edit.  1737);  Id.  p.  188, 
(edit.  1716). 
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§  459.  Bouliier  toaintains  ^th  earnestness  and  ability, 
that  the  paternal  power  is  altogether  personal,  and  that  it 
extends  to  the  itniftovable  property  of  the  unemancipated 
iehild,  nttfate  in  a  foreign  country,  wh^re  iShe  like  law,  as  to 
the  pateili&l  li'uthority,  does  n6t  ^xist\  And  hb  h  4^xp^ 
ported  1^  the  opinion  of  Le  Brun,  D'Argeritr6,  and  otliiars  ^ 

§  460.  On  the  other  hand,  Froland  itaaintahis  that  -1M 
pateiKiftl  power  in  regard  to  the  imibovable  property  ctf  i 
child  is  purely  real.  Ce  sfatut  est  constamment  reel;  il  ^ 
^etend  point  sur  les  biens  situez  dans  une  coutume,  qtd  ifh 
pas  disposition  pareille  K  Boullenois,  while  he  ai&mts  ^at 
the  lawa,  whidi  give  the  paternal  power,  are  personal,  so 
tkr  as  they  respect  th^  state  or  c6ndition  of  the  parties,  <^- 
tends  at  the  sattie  tAme,  that,  ^o  far  as  those  laws  gave  ri^Vte 
over  imttiovabte  property,  they  are  rtel,  a'nd  ta'b  to  be  ^fjb- 
verfled  by  the  law  of  the  place  where  the  property  is  «itfiaCife  \ 
And  he  proceeds  to  vindicate  his  opii^noH  m  a  most  ^labttlliie 
manner  ^ 

§  461^  D'Aguesseau  says ;  ''  iThat  t^hich  charneteriMft  ^ 
real  ^statute,  and  distinguishes  it  esstotially  from  a  persontd 
statute,  is  tK>t  that  it  relates  to  certain  personal  qualit!^,  or 
to  certain  personal  circumstances,  or  to  certain  ^petUdtaA 
events  ;  etherise  we  should  be  cbmpdled  to  say,  that  tSl 
laws  which  concern  the  patefitial  power,  the  right  dT  giiabr- 
•dienship,  the  right  of  widowhood  (fe  droit  de  mdtdtS),  end 
tiie  prohibition  (tf  donations  between  married  persons,  BUte 
•all  personal  laws.  And  accordingly  it  is  beyond  doiibt, 
that  «^iour  jurisprudence  all  these  laws  are  real,  tvfaidh  OM 


' "  ^  *    f- 


-j    • 


1  Bouhier,  Qput.  de  Bourg.  ch.  24,  §  37—87,  pp.  408 — 475. 

3  Id.  cb.  24,  §  41,  p.  468;  Le  Brun,  De  la  Communante,  lib.  1,  ch.  2, 
n.  8;  D' Argent.  De  Briton.  Leg.  Des.  Donations,  art.  218,  Gloss.  6,  n.  7, 
torn.  1,  p.  648. 

3  1  Froland,  M6m.  69;  Id.  39, 60, 156;  2  Froland,  M^m.  ch.  17,  p.  789^ 
819. 

*  1  Boullenois,  Observ.  4,  p.  68  ;  2  Boullenois,  Observ.  32,  pp.  30—33 : 
Id.  pp.  39—47 ;  Boullenois,  Quest.  Mixtes  Quest.  20,  p.  406. 

5  Ibid. 
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to  be  governed,  not  according  to  the  laW  tif  thfe  domicile 
but  according  to  that  of  the  place  where  the  property  is 
situate  \** 

§  462.  Merlin  has  examined  the  same  subject  in  a  formal 
discussion  :  and  he  endeavours  to  hold  a  middle  course  be- 
tween the  opinions  of  Bouhier  and  BouUenois,  agreeing 
with  the  latter,  that  the  usufruct  arising  under  the  paternal 
power  is  a  real  right,  and  governed  by  the  lex  rei  sitce,  and 
at  the  same  time  holding  with  Bouhier,  that  the  father 
cannot  possess  the  ri^t,  unless  by  the  law  of  the  place  of 
his  domicil  the  paternal  power  is  recognised.  He  then 
lays  down  three  principles,  which  he  supposes  will  remove 
all  the  difficulties  upon  this  thorny  subject.  (1.)  The  law 
which  subjects  the  son  to  the  power  of  his  father,  has  no 
lieed  of  the  aid  (miimtire)  of  man  for  its  execution ;  and  it 
is  therefore  personal  from  the  very  nature  of  its  object. 
(2k)  The  law  which  declares  an  unemancipated  son  {un  fib 
defiXmUle)  inciapable  of  alienating  his  immovable  property 
without  the  authority  of  his  father  is  perisonal,  although  its 
object  is  real ;  because  it  determines  the  state  of  the  person 
in  regard  to  what  he  can  and  cannot  do.  (3.)  The  law^ 
which  gives  to  a  father  the  usufruct  of  the  property  of  his 
son,  ought  to  be  real ;  because  its  object  is  real,  and  it 
makes  no  regulation  concerning  the  capacity  or  incapacity 
of  the  imemancipated  son  to  do  anything'.     In  another 


^  D^Aguessean  (Eavres,  tom.  4,  pp.  660, 4to  edit. 

s  Merlin,  Repertoire,  Puissance  Patemelle,  $  7»pp.  142, 144,  (edit,  1827). 
^*— The  reasoning  of  Merlin  on  this  sohject  is  marked  with  uncommon  clear* 
liesB  and  force  of  statement ;  and  I  have,  therefore,  thought  that  an  extract 
from  it  might  not  be  unacceptable  to  the  reader.  "  Or,  que  trouTons-nous 
dans  la  puissance  patemelle  ?  Trois  choses.  Premi^ment,  elle  d^rraioe 
ritat  des  enfans;  et  ^  cet  6gard,  elle  forme  un  statut  personnel,  qui  suit  lea 
eufans  partout.  Ainsi,  une,  m^re,  domicilii  en  Hainaut,  conserve  sous  sa 
puissance  les  enfans,  qu'elle  a  eus  dans  cette  province,  lors  m^me  que  le 
kasard  ou  certaines  circonstances  les  out  fait  passer  dans  une  autre  coutume, 
qui  n'accorde  pas  les  m^mes  droits  aux  femmes  qu'aux  hommes  sur  la  per^ 
Sonne  de  leurs  enfans.  £n  second  lieu,  la  puissanoe  patemelle  inprime  dana 
les  enfans,  qui  y  sent  assujetis,  une  incapacite  de  faire  certains  actes :  comme 
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place  he  holds^  that  a  law  which  prohibits  an  unemancipated 
son  to  make  a  testament  is  personal ;  but  he^  at  the  same 


cette  incapacite  est  la  suite  de  leur  etat,  elle  les  suit  ^galement  partont  et  in- 
flue  sur  tous  leurs  biens,  quelle  qu'en  soit  la  situatiou.     Ainsi,  un  fils  de 
famille,  ne  dans  une  coututne,  oil  il  ne  peut  pas  contracter  sans  I'autorite  de 
son  pere,  ne  peut  vendre  de  lui-m^me  les  biens^  qu*il  possede  dans  une  autre 
coutume,  qui  n'admet  pas  la  puissance  paternelle ;  et  reciproquement  un  fils 
de  famille  domicilie  dans  une  coutume^  qui  n'admet  pas  la  puissance  pater- 
nelle, peut,  sans  I'autorisation  de  son  p^re^  aligner  les  biens  qu'il  possede 
dans  une  autre  coutume,  qui  n*admet  pas  la  puissance  paternelle,  peut»  sans 
I'autorisation   de   son   p^re,  aligner  les  biens   qu'il  possede  dans  les  pays 
de  droit   6crit.     Par  la  meme  raison,  un  fils  n6  k  Senlis,  ou  la  coutume 
proscrit   formellement  toute   puissance  paternelle,   quoique  nourri  et  en- 
tretenu  par  son  pere,  peut  acquerir  pour  lui-m^me  en  Hainaut  et  dans  les 
pays  de  droit  ecrit.     £t  reciproquement,  un  fils  de  faroillcy  n6  en  Hainant, 
ou  dans  un  pays  de  droit  6crit,  ne  peut  s'approprier  les  biens,  qu'il  acquiert 
dans  la  coutume  de  Senlis,  lorsque  ses  acquisitions  ne  r^unissent  pas  toutes 
les  circonstances  requises,  pour  qu'elles  tombent  dans  le  p^ule  castrense, 
quasi-castrense,  on  adventice,    Troisi^mement,  la  puissance  paternelle  donne 
aa  p^re,  dans  les  pays  de  droit  ecrit  et  dans  quelques  coutumes,  la  jonissance 
des  biens  de  ses  enfans.     Cette  jonissance  est,  a  la  verite,  un  accessoire  de 
la  puissance  paternelle  ;  mais  elle  de  forme  dans  les  enfans  ni  capacite  ni  in- 
capacity :  le  statut,  qui  la  defere,  n'a  pas  besoin,  pour  son  execution,  dn  mi- 
nistere  de  Thomme  ;  il  agit  seul ;  Thomme  n'a  rien  il  faire.  On  ne  peut  done 
pas  appliquer  ici  les  raisons,  qui  ont  determine  I'esp^ce  de  concordat  tacitej 
dont  nous  avons  parle.     Quel  inconvenient  y  a-t-il  a  restreindre  cette  jonis- 
sance an  territoire  des  lois  ou  coutumes,  qui  I'accordent  ?    Quoi !  parcequ'un 
pdre  jouira  des  biens,  que  ses  enfans  ont  dans  une  province,  et  qu'il  ne  jonira 
pas  de  ceux,  qu'ils  ont  dans  une  autre,  I'ordre  public  serait  trouble,  le  com- 
merce serait  derange  !  Non.     II  n'y  a  pas  en  cela  plus  de  trouble  ni  plus  de 
confusion,  qu'k  succeder  k  un  defunt  dans  une  coutume,  et  de  ne  pas  lui  suc- 
ceder  dans  une  autre.     II  est  done  constant  que  le  systeme  du  president 
Bouhier  ne  peut  pas  se  soutenir,  et  que  le  statut,  qui  donne  a  un  p^re  I'usu- 
fruit  des  biens  des  enfans,  qu'il  a  sous  sa  puissance,  n'est  pas  personnel.  Mais 
est-il  purement  r^eli  comme  le  pretend  Boullenois,  ou  bien  est-il  personnel 
reel,  c*est-a-dire,  faut-il,  pour  qu'il  produise  son  effet,  que  le  p^re  soit  domi- 
cilie dans  une  coutume,  qui  admet  la  puissance  paternelle?  C'est  la  difficulte, 
qui  nous  reste  a  r^soudre.    Le  principal  peut  subsister  sans  les  accessoires: 
mais  les  accessoires  ne  peuvent  jamais    subsister   sans  le  principal.      Ce 
principe  est  aussi  clair,  qu'iudubitable,  et  il  nous  conduit  droit  h  la  decision 
de  notre  question.     Ainsi,  la  puissance  paternelle  peut  avoir  lieu  sans  Tusu- 
fruit  dont  nous  parlons  ici.    La  coutume  de  Douai  nous  en  fournit  un  exemple, 
puisqu'elle  admet  Tune  chap.  7,  art.  2,  et  qu'elle  exclut  Tautre  par  son  silence^ 
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time,  asserts,  that  this  will  not  prevent  him  from  making  a 
testament  of  movable  property  in  other  comitries  where  it 
is  permitted ;  because  this  case  is  a  mere  exception  from  his 
general  incapacity,  and  also  falls  within  the  rule,  that  in  a 
conflict  of  real  and  personal  laws,  the  latter  must  yield'. 

§  463.  Without  going  farther  into  an  examination  of  the 
opinions  of  foreign  jurists  upon  this  subject,  it  is  sufficiently 
obvious  what  difficulties  they  are  compelled  to  encounter 
at  almost  every  step,  in  order  to  carry  into  effect  their 
favourite  system  of  the  division  of  laws  into  real  and  per- 
sonal. The  common  law  has  avoided  all  these  difficulties 
by  a  simple  and  uniform  test.  It  declares  that  the  law  of 
the  situs  shall  exclusively  govern  in  regard  to  all  rights,  in- 
terests, and  titles  in  and  to  immovable  property.  Of  course 
it  cuts  down  all  attempts  to  introduce  all  foreign  laws, 
whether  they  respect  persons  or  things,  or  give  or  withhold 
the  capacity  to  acquire  or  to  dispose  of  immovable  pro- 
perty ^ 

§  463  a.  This  subject  of  the  nature  and  extent  of  the 
paternal  power  and  rights,  came  recently  under  considera- 
tion in  England,  in  a  case  somewhat  complicated  in  its  cir- 
cumstances, and  touching  personal  estate  only.     It  may  be 


comme  Ta  decide  le  parlement  de  Flandre,  par  un  arret  du  27  Janvier  1739, 
rendu  au  rapport  de  M.  de  Casteele  de  La  Briarde,  en  faveur  du  Marquis  de 
Sin,  centre  les  sieurs  et  demoiselles  d'Aoust.  Mais  Tusufruit  ne  peut  avoir 
lieu  sans  la  puissance  paternelle,  dont  il  n'est  que  Taccessoire.  Un  p^re  ne 
peut  done  en  jouir,  s'il  n'a  ses  enfans  sous  sa  puissance,  et  par  consequent 
s'il  n'est  domicilie  dans  une  coutume,  qui  admet  la  puissance  paternelle.  Un 
pere,  qui  emanciperait  son  fils  au  moment  m^me  de  sa  naissance,  n'aurait  cer- 
tainement  aucun  droit  a  Tusufruit  des  biens  que  cet  enfant  acquerrait  ensuite, 
soit  dans  la  coutume  du  domicile  qu'il  avaic  alors,  soit  dans  toute  autre  pro- 
vince. Or,  ce  que  ce  pere  est  suppose  faire,  la  loi  le  fait  ellem^me  dans  les 
coutumes  qui  n*admettent  pas  la  puissance  paternelle  ;  elle  6mancipe  cet  en- 
fant dds  qu*il  voit  le  jour,  et  consequemment  elle  soustrait  les  biens,  qu'il  aura 
dans  la  suite,  a  Tusufruit  que  son  pere  en  aurait  en  sans  cette  emancipation." 
Merlin,  Repertoire,  Puissance,  Paternelle,  §  7,  pp.  145, 146,  (edit.  1827)» 

1  Merlin,  R6pertoire,  Testament,  §  1,  n.  5,  art.  1,  p.  310. 

^  See  Brodie  r.  Barry,  2  Ves.  and  Beames,  R,  127. 
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briefly  iftated  as  follows :  A  miarriage  t6ok  place  in  Holland 
'between  the  patties.  At  the  time  of  the  marriage  a  mar- 
riage contract  wals  tJief e  executed  Sn  the  DntcJi  form,  ttiek- 
in^  certain  provisions,  atfd  ai]tong  other  iJiihgs,  pirovfeioh 
for  the  distribution  of  the  wife's  property  ita  the  6veht  of  heir 
husbaiid's  surviving  her .  They  afterwards  removed  to  and 
became  domiciled  in  England,  ahd  had  childlren  horn  there. 
The  wife  died,  and  by  her  death  the  children  became  enfi- 
l^ted,  uhdieir  a  compromise  in  Holland,  to  one-fourth  of  cer- 
tain property  of  the  wife  in  the  public  funds.  By  thte 
FrieniEfh  Code,  which  is  the  law  of  Holland  also,  when  chil- 
■dreh  fLte  todet  the  age  of  eighteen  years,  their  irarviving 
fftretit  has  the  enjoyment  of  theit  property  until  they  attaiti 
'^aieit  age  \  and  the  &ther  insisted,  that  as  the  children  were 
tmder  thiat  age,  and  the  marriage  contract  and  comproniise 
tmder  which  they  took  the  x)ne-fourth,  were  both  made  ih 
Holltad,  the  childten  llnust  take  it,  subject  to  his  paternal 
rights  by  the  law  of  Holland.  The  Vice-Chancellor  held, 
Ijkat  the  father  was  n6t  so  entitled.  On  that  occ^on  the 
ifeiimed  Judge  said :  ^  By  the  Code  Napoleon,  which  is  the 
liiw  of  Holland  as  Well  as  of  France,  when  ^ildnen  sre 
ismAet  the  age  df  dghteen,  their  surviving  parent  has  thfe 
enjoyment  of  their  property  until  they  attain  that  age.  But 
that  is  nothing  more  than  a  mere  local  right,  given  to  the 
Mrviving  parent  by  the  law  of  a  particular  coimtry,  so  long 
as  the  children  remain  subject  to  that  law :  and,  as  soon  as 
the  children  are  in  a  country  where  that  laW  is  not  in  force, 
l^eir  rights  must  be  determined  by  the  law  of  the  country 
"where  they  happen  to  be*  These  children  were  never  sub- 
ject to  the  law  of  Holland ;  they  were  both  born  in  this 
country,  and  have  resided  here  ever  since.  The  conse- 
quence is,  that  this  judicial  decree  has  adjudged  certain 
property  to  belong  to  two  British-born  subjects  domiciled  in 
this  country;  and  so  long  as  they  are  domiciled  in  this 
country,  their  personal  property  must  be  administered  ac- 
cording to  the  law  of  this  country.     The  claim  of  their 
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fitther  does  not  arise  by  virtue  of  the  contract,  but  solely 
by  the  local  law  of  the  country  where  he  was  residing  at  the 
time  of  his  marriage ;  and,  therefore,  this  property  must  be 
considered  just  as  if  it  had  been  an  English  legacy  given  to 
the  children :  and  all  that  the  &ther  is  entitled  to  is,  the 
usual  reference  to  the  Master  to  inquire  what  allowance 
ought  to  be  made  to  him  for  the  part  -and  futOre  ttldnte- 
nance  of  his  children  \* 

1  Gambler  v.  Oambier»  7  Sim.  R«  263, 370. 
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WILLS   AND   TESTAMENTS. 


-  §  464.  Having  taken  these  general  views  of  the  opera- 
tion of  foreign  law  in  regard  to  movable  property  and 
immovable  property^  and  ascertained  that  the  general 
principle^  at  least  in  the  common  law^  adopted  in  relation 
to  the  former  is,  that  it  is  governed  by  the  law  of  the 
domicil  of  the  owner,  and  in  relation  to  the  latter,  that  it 
is  governed  by  the  law  of  the  place  where  it  is  locally 
situate,  we  now  come  to  make  a  more  immediate  applica- 
tion of  these  principles  to  two  of  the  most  important  classes 
of  cases  arising  constantly  and  uniformly,  in  all  civilized 
human  societies.  One  is,  the  right  of  a  person,  by  an  act 
or  instrument,  to  dispose  of  his  property  after  his  death ; 
the  other  is  the  right  of  succession  to  the  same  property, 
in  case  no  such  postmortuary  disposition  is  made  of  it  by 
the  owner.  The  former  involves  the  right  to  make  last 
wills  and  testaments ;  and  the  latter  the  title  of  descent 
and  the  distribution  of  property  ab  intestato.  We  shall 
accordingly  in  this  and  the  succeeding  chapter  exclusively 
discuss  the  subject  of  foreign  law  in  relation  to  testaments, 
and  to  successions,  and  distributions  of  movable  and  im- 
movable property. 

§  465.  And  first,  in  relation  to  testaments  of  movable 
property'.  So  far  as  respects  the  capacity  or  incapacity 
of  a  testator  to  make  a  will  of  personal  or  movable  pro- 
perty, we  have  already  had  occasion  to  consider  the  subject 
in  another  place.  The  result  of  that  examination  was, 
that  the  law  of  the  actual  domicil  of  the  party,  at  the  time 


1  See  4  Burge,  Coram,  on  Col.  and  For.  Law,  pt.  2,  ch.  12,  p.  579 — 581; 
Post,  §  466,  467. 
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of  the  making  of  his  will  or  testament,  was  to  govern  as  to 
that  capacity  or  incapacity'.  We  may  therefore  proceed 
to  the  consideration  of  the  forms  and  solemnities  by  which 
wills  of  personal  estates  are  to  be  governed.  And  here  it 
may  be  stated  now  to  be  a  well  settled  principle  in  the 
English  law,  that  a  will  of  personal  or  movable  property, 
regularly  made  according  to  the  forms  and  solemnities 
required  by  the  law  of  the  testator's  domicil,  is  sufficient 
to  pass  his  personal  or  movable  property  in  every  other 
country  in  which  it  is  situated.  But  this  doctrine,  although 
now  very  firmly  established,  was,  for  a  great  length  of 
time,  much  agitated  and  discussed  in  Westminster  HalP. 
On  one  occasion.  Lord  Loughborough  laid  down  the  doc- 
trine, that,  with  respect  to  the  disposition  of  movable 
property,  and  with  respect  to  the  transmission  of  it,  either 
by  succession  or  by  the  act  of  the  party,  it  follows  the 
law  of  the  person'.  The  owner  in  any  country  may  dis- 
pose of  his  personal  property.  On  another  occasion.  Lord 
Thurlow  asserted  the  same  doctrine  as  to  succession  to 
personal  property,  and  by  implication  as  to  wills*.  Lord 
Ellenborough  put  it  as  clear  in  his  day.  He  observed: 
"  It  is  every  day's  experience  to  recognise  the  law  of 
foreign  countries  as  binding  on  personal  property;  as  in 
the  sale  of  ships,  condemned  as  prize  by  the  sentences  of 
foreign  courts ;  the  succession  to  personal  property  by  will. 


1  Ante,  §  52—62,  §  64—78,  §  101—106,  §  368,  430—434.  See 
also  2  Boullenois,  App.  p.  38;  4  Burge,  Comm.  on  Col.  and  For.  Law, 
pt.  2,  ch.  12,  p.  577 — 579. 

^  See  Brodie  v,  Barry,  2  Yes.  &  Beames,  R.  127,  131;  Bempde  v. 
Johnstone,  3  Yes.  R.  192,  200;  Price  v,  Dewhurst,  8  Sim.  R.  279,  299, 
300;  Moore  v,  Budd,  4  Hagg.  Eccles.  R.  346,  354;  Robertson  on  Suc- 
cessions, p.  99,  191,  214,  215,  285,  290,  297;  The  case  of  the  Goods  of 
Marshall  Bennett,  before  Sir  H.  Jenner,  July,  1840,  London  Monthly  Law 
Magazine,  Sept.  1840,  p.  264. 

3  Sill  V,  Worswick,  1  H.  Black.  690.  See  also  Ommaney  r.  Bingham, 
cited  5  Yes.  757;  3  Hagg.  Eccles.  R.  414,  note;  Stanley  r.  Barnes, 
3  Hagg.  Eccles.  R.  373;  Hogg  v.  Lashley,  3  Hagg.  Eccles.  R.  415,  note. 

«  Bruce  r.  Bruce,  2  Bos.  &  Pull.  229,  note. 
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or  intest^y  of  the  subjects  of  forei^  cq^t^ies^''  But. 
autecedeAt]^  to  this  period  many  leiuned  doubts  fn^  ^^' 
c\miofi^  had  existed  on  the  subject^  Ii^  tl^  Duchess  ^f 
Kingston's  case^  9,  will  ctf  personal  prppert]^  ^ecuted  vol 
fiaiifj^,  but  no^  in  conJ^muty  to  i^J^e  law4  of  that  cQv^ti^. 
was  admitted  to  prqbat^  in  the  Efplesis^ttjcal  Courts  (^ 
]E2ngl9n,d  in  1791^  it  b^ing  d^ly  ex^uted  accoip^^ng  to  thf^ 
Ei;iiglish  fonns^  although  she  was  domiq^e^  in  t^raufse  ^ 
the  it\mQ  p^  Q^^f^  the  wiU^and  ali^o  c^t  the  tun^  9^ ^ff 

§  ^^6^  EyeJ[^  a,t  ^o  lat^  a  period  9»  ^^j  Sir  John 
Nichpjl  doubted  wlv^th^y  ^  will  of  pergonal  progpe^ty^^ 
mftde  i^broacj^  bjy  ^n  EDglis]||i  s^bj^ct  do^cUft^  ^^^P^^ 
ojight  ^  be  held  v^d,  ^^le^  it  w^  fixecuted  in  coi^^rn^^y. 
tp  th^  fora^  p;fescribed  by  thf^  English  law.  '^e  gro^und 
of  his  dpiibt  wai|,^  whetheir  an  |JogUs^  subjeft  Ti^aa  ^tftlcd 
to  throw  0^  hift  country  (emtn;e  pif^riani)  ?o  {^.  ii^,  to  aelf^ 
^  fpifeigu  ^PWcil  ifl  complete  ^e^Cjgati95|;^  pjf  bif  flatk^ 
dpmipil,  ^n.^  th^s  tp  r^^^er  his  ptpperty  ifl  ^^ilan^  ^*:?r 
butable  by.  ^ucce^ssipn  ox  tes^^ent  accprd^^  to  the  foiceigni 
law.  Hf^  toolf:  a  djpfitinp^iou  bjf^tweea  te^ta9y  apid  ii]^te3tacyj 
(assuming,  for  th^.  s/^ke  of  fffgumemt,  th^t  in  the  latter, 
case  the  %ei«r^  1,^"  my^h^  p^ev^^),  thii^iq^  X^t  'c^ 
c^  testwy  migtit  b^  goYer^ed  by  very  di%e;pt  cop^idletar 
tions  from  thpse  of  mtestacy.  Bven  if  a  will  executed 
according  to  the  law  of  the  place  of  the  testator's  domicil, 
would  in  such  a  case  be  valid,  he  contended,  that  it  by  no' 
means  followed  universally,  and  upon  principle,  that  a  will 
to  be  valid  must  strictly  conform  to  that  law  which  would 
have;  regulated  the  succession  to  the  testator's  pi:operty, 
if  hp  hfiA  died  int^tate.    Aiid^  therefore^  he  heldi  that  a 


1  Potter  r.  Brown,  5  East,  R.  130. 

^  See  Bempde  v.  Jolinstone,  3  Ves.  198,  200;  Somerville  v,  Somerville, 
5  Ves.  750 ;  Balfour  v,  Scott,  6  Brown,  Pari.  Cases,  550,  Tomlin*s  edit, ; 
S.  C.  2  Addams,  Eccles.  H.  15,  note. 

3  See  Curling  r.  Thornton,  2  Addams,  Eccles.  R.  21.  See  4  Burge, 
Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  12,  p.  588 — 590. 
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wiU  of  personal  property^  made  by  a  British  subject  in 
Frapce,  according  to  the  forms  of  the  English  law,  was 
good  ^s  to  such  property  situate  in  England*  I^e  ad- 
n;iitted,  that  as  to  British  subjects  domiciled  in  any  part 
of  the  United  Kingdom,  the  law  of  tlieir  domicil  must 
goyarn  in  regard  to  successions  and  wills ;  and  so,  the  li^e 
law  must  govern  in  regard  to  successions  and  wills  of 
foreigners  resident  abroad.  The  restriction  which  he  ^ough,^ 
to  establish,  was,  that  a  British  subject  could  not,  by.  fv 
foreign  dpnucil,  defeat  the  operation  of  the  law  of  his  oym 
country,  as  to  personal  property  situate  in  th^  latter  ^ 

§  467.  To  this  opinion  the  same  learned  judge  i^rmljf 
Q^ered  in  a  still  later  case.  But,  upon  an  appeal,  the 
decision  was  overturned  by  the  High  Court  of  Delegat^is;^ 
and  the  doctrine  fully  established^  that  the  law  pf  the 
actyal  foreign  domicil  of  a  British  subject  is  exclusively 
to  govern  in  relation  to  his  testament  of  personal  property, 
as  it  would  in  the  ca^e  of  a  mere  foreigner'.  This  casje  i^ 
the,  stronger,  because  it  was  the  case  of  a  will  and  sev^ja^ 
codicils,  niade  according  to  the  law  of  Portugal>  and  also 
of  several  codicils  made  not  according  to  the  law  9^ 
Portugal,  where  the  testator  was  domiciled.  The  will  and 
codicils  executed  according  to  the  Portuguese  law  y^ex^ 
held  valid ;  the  others  were  held  invalid*. 

§  468.  The  same  doctrine  is  now  as  firmly  established  in 
America.  The  earliest  case  in  which  it  was  directly  in 
judgment,  was  argued  in  the  Supreme  Court  of  P;ennsyl- 
vania,  in  1808^;  and  this  case  may  be  truly  said  to  have 
led  the  way  to  the  positive  adjudication  of  this  important 
and  difficult  doctrine.  There,  a  foreign  testator,  domiciled 
abroad,  had  made  a  will  of  his  personal  estate,  invalid  ac- 


1  Curling  V,  ThomtOD,  2  Addams,  Eccles.  E.  p.  6,  10 — 25 ;  S*  C. 
SSfiin.:^..  pp.  310^  311. 

^  Stanley  r.  Barnes,  3  Hagg.  Eccles.  R.  p.  37S— 465 ;  Moore  r.  DAyell» 
4  Hagg.  Eccles.  R.  346,  354. 

3  Ibid. 

f,  Paiesbat^  V.  Berquiers,  1  Binney^  R.  336. 
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cording  to  the  law  of  his  domicile  but  valid  according  to  th6 
law  of  Pennsylvania ;  and  the  question  was,  whether  it  was 
competent  and  valid  to  pass  personal  property  situate  in 
Pennsylvania.  The  Court  decided  that  it  was  not ;  and 
asserted  the  general  doctrine,  that  a  will  of  personal  estate 
must,  in  order  to  pass  the  property,  be  executed  according 
to  the  law  of  the  place  of  the  testator's  domicil  at  the  time 
of  his  death.  If  void  by  that  law,  it  is  a  nullity  everywhere, 
although  it  is  executed  with  the  formalities  required  by  the 
law  of  the  place  where  the  personal  property  is  locally  situ- 
ate. The  Court  asserted,  that  in  this  respect  there  was  no 
difference  between  cases  of  succession  by  testament,  and  by 
intestacy  \  The  same  doctrine  has  been  since  repeatedly 
recognised  by  other  American  courts,  and  may  now  be 
deemed  as  of  universal  authority  here*. 

§  469.  In  Scotland  the  doctrine  was  formerly  involved  in 
many  doubts.  By  the  law  of  Scotland,  illegitimate  persons 
are  not  deemed  capable  of  making  a  will ;  and  hence  a  will 
of  movables  in  Scotland,  made  by  such  a  person  domiciled 
in  England,  was  formerly  held  in  Scotland  to  be  invalid'. 
In  like  manner,  a  nuncupative  will,  being  in  Scotland  in- 
valid, was  formerly  held  invalid  to  pass  movables  in  Scot- 
land, although  the  will  was  made  in  England  (where  such 
a  will  is  valid)  by  a  person  domiciled  there*.  But  the 
general  doctrine  is  now  the  same  in  Scotland  as  in  England. 
The  law  of  the  domicil  universally  prevails  as  to  successions 
and  wills  of  movables  in  other  countries '. 


1  Desesbats  r.  Berquiers,  1  Binn.  R.  836;  S.  P.  Moore  o.  Budd,  4  Hagg. 
Ecdes.  R.  346,  354. 

2  See  Holmes  v,  Rerasen,  4  John.  Ch.  R.  460, 469  ;  Harvey  v,  Richards, 
1  Mason,  R.  381,  and  cases  cited,  p.  408,  note;  Dixon's  Ex'ors.  v.  Ram- 
say's Ex*ors.  3  Cranch,  R.  319;  De  Sobry  v.  T>e  Laistre,  2  Harr.  &  John. 
R.  193,  224  ;  Armstrong  i?.  Lear,  12  Wheat.  R.  169;  Harrison  r.  Nixon, 
9  Peters,  R.  483,  504,  505. 

3  Ersk.  Inst.  b.  3,  tit.  2,  §  41,  p.  515  ;  2  Kaims,  Equity,  b.3,  ch.  8,  §  3. 
*  2  Kaims,  Equity,  b.  3,  ch.  8,  §  3,  p.  345. 

^  See  Bempde  v.  Johnstone,  3  Yes.  198,  201  ;  Somerville  v.  SomerviUe) 
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§  470.  Foreign  jurists  are  as  generally  agreed  as  to  the 
doctrine  in  regard  to  movables,  upon  the  ground  maintained 
by  all  of  them^  that  mobiUa  sequuntur  personam^.  John 
Voet  lays  down  the  rule  in  the  following  terms :  In  succes- 
sionibiis,  testandi  facuhate,  contractibus,  alUsque,  mobiUa, 
uhicunque  sita,  regi  debere  domicilii  jure,  non  vero  legibus 
loci  illius,  in  quo  naturaliter  sunt  constituta  ^  He  adds  : 
Ibique  D.D.  (Doctores)  mobilium  tamen  ratione  in  dispo^ 
sitionibus  testament ariis,  dum  quae^itur,  an  iUoe  in  universum 
pemnttendcB  sint,  nee  ne,  uti  et  ab  intestato  successionibus, 
donationibus  inter  conjuges  vetitis  permissisve,  et  aliis  simiU^ 
bus,  de  juris  rigore  coifnmuni  quasi  gentium  omnium  consensu 
laxatum  est ;  sic  ut  ex  comitate  prqfecta  regula  praxi  uni^ 
versali  invaluerit,  mobiUa  in  dubio  regi  lege  loci,  in  quo  eorum 
dominus  domicilium  fovet,  uhicunque  ilia  vere  exstiterint^. 

§471.  Vattel  has  spoken  in  terms  admitting  of  more 
question^  as  to  the  extent  of  their  meaning.  After  observ- 
ing^ that  a  foreigner  in  a  foreign  country  has^  by  natural 
right,  the  liberty  of  making  a  will,  he  remarks :  *'  As  to  the 
form  or  solemnities  appointed  to  settle  the  validity  of  a 
will,  it  appears  that  the  testator  ought  to  observe  those 
which  are  established  in  the  country  where  he  makes  it. 


5  Ves.  R.  757  ;  Brodie  r.  Barry,  2  Ves.  &Beaine8,  127,  131,  and  the  cases 
cited,  Ante,  §  465;  Ersk.  Inst.  b.  8,  tit.  2,  §  40,  41;  2  Kaims,  Equity, 
ch.  8,  §  3. 

1  See  1  Boullenois,  Observ.  28,  pp.  696 — 721;  Cochin,  (Euvres,  torn.  5, 
p.  85,  4to  edit. ;  Ante,  §  362,  362  a,  399  ;  4  Burge,  Coram,  on  Col.  and 
For.  Law,  pt.  2,  ch.  12,  pp.  579,  580;  Fcelix,  Coiiflit  des  Lois,  Revue 
Etrang.  et  Fran.  torn.  7,  (1840),  §  40—50,  pp.  346—360 ;  Post,  §  481. 

3  J.  Voet,  Ad  Pand.  lib.  1 ,  tit.  4,  p.  2,  §  1 1 ,  p.  44. 

3  J.  Voet,  Ad  Pand.  lib.  1,  tit.  4,  p.  2,  §  12,  p.  45.  See  also  J.  Voet, 
Ad  Pand.  lib.  28,  tit.  1,  n.  13,  15,  44 ;  4  Burge,  Coram,  on  Col.  and  For. 
Law,  pt.  2,  ch.  12,  pp.  579,  580,  590 ;  P.  Voet,  De  Stat.  §  9,  c.  1,  n.  8, 
p.  255,  (edit.  1715);  Id.  p.  309,  (edit.  1661);  Burgundus,  Tract.  1,  u.  36; 
Id.  Tract.  6,  n.  1 — 3;  Fcelix,  Conflit  des  Lois,  Revue  Etrang.  et  Fran, 
tora. 7, (1840), §24—27, pp.  204—216;  Id.  §  32,  33,  pp.221— 227;  Ante, 
§381  note,  §  444  a  ;  4  Burge,  Corara.  on  Col.  and  For.  Law,  pt.  2,  ch.  5, 
pp.  217,  218;  Id.  ch.  12,  pp.  576 — 580;  Post,  §  479 ;  Sand.  Decis.  Frisic. 
lib.  4,  tit.  1,  Defin.  14,  pp.  142,  143. 
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unless  it  be  otherwise  ordained  by  the  laws  of  the  State  of 
which  he  is  a  member ;  in  which  case  he  will  be  obliged  to 
observe  the  forms  which  they  prescribe,  if  he  would  validly 
dispose  of  the  property  which  he  possesses  in  his  own 
country.  The  foreign  testator  cannot  dispose  of  his  pro- 
perty, movable  or  immovable,  which  he  possesses  in  his  own 
country,  otherwise  than  in  a  manner  conformable  to  the 
laws  of  that  country.  But  as  to  movable  property,  specie, 
and  other  e£^ts  which  he  possesses  elsewhere,  which  he 
has  with  him,  or  which  follow  his  person,  we  ought  to  dis- 
tinguish between  the  local  laws,  whose  effect  cannot  extend 
beyond  the  territory,  and  those  laws  which  peculiarly  affect 
the  character  of  citizens.  The  foreigner  remaining  a  citizen 
of  his  own  country,  is  still  bound  by  those  last-mentioned 
laws,  wherever  he  happens  to  be,  and  is  obliged  to  conform 
to  them  in  the  disposal  of  his  personal  property,  and  all  his 
movables  whatsoever.  The  laws  of  this  kind,  made  in  the 
country  where  he  resides  at  the  time,  but  of  which  he  is  not 
a  citizen,  are  not  obligatory  with  respect  to  him*  Thus,  a 
man  who  makes  his  will,  and  dies  in  a  foreign  country,  can- 
not deprive  his  widow  of  the  part  of  his  movable  effects  as- 
signed to  that  widow  by  the  laws  of  his  own  country.  A 
Genevan,  obliged  by  the  laws  of  his  country  to  leave  a 
portion  of  his  personal  property  to  his  brothers  or  cousins, 
if  they  are  his  next  heirs,  cannot  deprive  them  of  it  by 
making  his  will  in  a  foreign  country  while  he  continues  a 
citizen  of  Geneva.  But  a  foreigner,  dying  at  Geneva,  is 
not  obliged  in  this  respect  to  conform  to  the  laws  of  the 
Republic.  The  case  is  quite  otherwise  in  respect  to  local 
laws.  They  regulate  what  may  be  done  in  the  territory, 
and  do  not  extend  beyond  it.  The  testator  is  no  longer 
subject  to  them  when  he  is  out  of  the  territory,  and  they  do 
not  affect  that  part  of  his  property  which  is  also  out  of  it. 
The  foreigner  is  obliged  to  observe  those  laws  in  the  country 
where  he  makes  his  will,  with  respect  to  the  goods  he 
possesses  there  \" 

1  Vattel,  b.  2,  ch.  8,  §  HI.     See  Post,  §  479. 
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§  472.  Vattel  is  in  this  passage  principally  considering 
the  effect  of  the  law  of  a  foreign  country  upon  a  foreigner 
who  is  resident  there.  And  there  can  be  no  doubt  that  every 
country  may  by  its  laws  prescribe  whatever  rules  it  may 
please,  as  to  the  disposition  of  the  movable  property  of  its 
citizens,  either  inter  vivos  or  testamentary.  But  it  is  equally 
clear,  that  such  rules  are  of  no  obligation  as  to  movable 
property  in  any  other  country,  and  can  be  in  force  there 
only  by  the  comity  of  nations.  So  that  a  will  of  such  mova- 
ble property,  made  in  the  foreign  country  where  he  is  domi- 
ciled, and  according  to  its  laws,  will  be  held  valid,  whatever 
may  be  the  validity  of  such  a  will  in  the  country  to  which 
the  testator  owes  his  allegiance  by  birth.  But  the  discussion 
in  which  we  are  engaged,  does  not  respect  the  effect  of  any 
local  prohibitory  laws  over  movable  property  within  the 
particular  territory,  but  the  general  principles  which  regulate 
the  disposition  of  it,  when  no  such  prohibitory  laws  exist. 
And  here,  by  the  general  consent  of  foreign  jurists,  the  law 
of  the  domicil  of  the  testator  governs  as  to  transfers  inter 
vivos  and  testamentary  ^ 

§  473.  But  it  may  be  asked,  what  will  be  the  effect  of  a 
change  of  domicil  after  a  will  or  testament  is  made  of  per- 
sonal or  movable  property,  if  it  is  valid  by  the  law  of  the 
place  where  the  party  was  domiciled  when  it  was  made,  and 
not  valid  by  the  law  of  his  domicil  at  the  time  of  his  death  ? 
The  terms  in  which  the  general  rule  is  laid  down,  would 
seem  sufficiently  to  establish  the  principle,  that  in  such  a 


1  See  Ante,  §  465;  Hertii  Opera,  De  Collis.  Leg.  §  4,  n.  6,  p.  112,  (edit. 
1737);  Id.  p.  174,  (edit.  1710);  Pothier,  Cout.  d'Orl^ans,  ch.  1,  §  2,  n.  24; 
J.  Voet,  AdPand.  torn.  2,  lib.  38,  tit.  17,  §.34;  Ante,  §  470.— Very  diffi- 
cult  questions,  however,  may  still  arise,  as  to  what  is  to  be  deemed  the  real 
domicil  of  a  party  who  is  a  native  of  one  country,  and  who  has  yet  been  long 
resident  in  another.  The  quo  animo,  with  which  such  residence  has  been 
originally  taken,  or  subsequently  upheld,  often  becomes  a  very  important  ele- 
ment in  the  decision.  See  Ante,  §  44,  49;  Attor.-Gen.  o.  Dunn,  6Mee8.&: 
Welsh.  511 ;  De  Bonneval  v.  De  Bonneval,  1  Curties,  Eccl.  R.  856;  Pott,  § 
481,  note;  Munro  v,  Munro,  1  Rob.  R.  (House  of  Lords)  p.  493. 

XX  2 
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case  the  will  or  testament  is  void  ;  for  it  is  the  law  of  his 
actual  domicil  at  the  time  of  his  death,  and  not  the  law  of 
his  domicil  at  the  time  of  making  his  will  or  testament  of 
personal  property  which  is  to  govern  ^  This  doctrine  is 
very  fully  recognised  and  laid  down  by  John  Voet.  Tamen, 
si  quis  habitans  in  loco,  in  quo  minor  annorum  numerus  in 
testatore  requiritur,  veluti  in  Hollandid,  ibidem  anno  decimo 
guinto  test  amentum  fecerit,  deindevero  domidlium  alio  trans- 
tulerit,  ubi  necdum  per  oetatem  testari  licet,  veluti  Ultrcffec- 
turn,  ubi  plena  pubertas  in  masculo  testatore  exigitur,  testa- 
mentum  ejus  quantum  ad  mobilia  per  talem  migrationem 
irritum  efficitur.  Idemque  evenief,  si  Hollandus  uxarem 
heredem  instituerit,  (jquod  ibi  licitum),  deinde  vero  ad  aUam 
migret  regionem,  ibique  domidlium  Jigat,  ubi  gratijicatio 
inter  conjuges  ne  supremo  quidem  elogio  permissa  est;  nam 
et  hoc  in  casu  mobilium  intuitu  in  irritum  deducitur  voluntas 
ejus;  cum  mobilia  in  successione  testatd  vel  intestatd  regantur 
ex  lege  domicilii  defuncti,  adeoque  res  devenerit  in  hisce  ad 
eum  casum,  a  quo  propter  qualitatem  testatoris,  vel  honorati, 
imtium  habere  nequit.  Neque  enim  sttfficit  in  honorato,  quod 
tempore  facti  testamenti  capax  sit,  sed  et  tempore  mortis  tes- 
tatoris eum  capacem  esse,  necesse  est^.  Again  he  adds:  Quod 
si  is,  cujus  testamentum  migratione  ex  Hollandid  ad  regionem 
Ultrajectinam  irritum  factum  fuerat,  ibidem  cetatem  expleve- 
rit  in  testatore  requisitam,  de  novo  quidem  repetere  solenniter 
potest  priorem  voluntatem,  atque  ita  de  novo  testari;  sed  si 
id  non  fecerit,  testamentum,  antea  anno  cetatis  dedmo  qtdnto 
in  Hollandid  conditum,  ipso  jure  quantum  ad  mobilia  vel  im- 
mobilia  Ultrajectina  nequaquam  convalescit;  non  magis,  quam 
jure  dvili  aut  prcetorio  testamentum  ab  impubere  conditum, 
si  is  pubesf actus  in  fata  concedat^.     If,  however,  he  should 


^  See  Desesbats  v.  Berquier,  1  Binn.  R.  336;  Potinger  ».  Wightman,  3 
Meriv.  R.  59,  68  ;  Henry  on  Foreign  Law,  App.  p.  196;  2  Boullenois,  ch. 
1,  p.  2,  &c. ;  Id.  p.  7,  &c. ;  Id.  p.  54;  Id.  p.  57 ;  Ante,  §  55 — 74  ;  4  Burge, 
Coram,  on  Col.  and  For.  Law,  pt.  2,  ch.  12,  pp.  580,  581. 

2  J,  Voet,  Ad  Pand.  lib.  28,  tit.  3,  torn.  2,  §  12,  p.  292. 

3  Ibid.  §  13,  p.  293. 


CH.  XI.]  WILLS  AND  TESTAMENTS.  677 

afterwards  return  and  resume  his  domicil  where  his  first 
will  or  testament  was  made^  its  original  validity  will  revive 
also.  Diversum  esset,  si  testator  talis  iterum  postea  mutatd 
mente  in  Hollandid  rerum  acfortunarum  suarum  sedem  repo^ 
not ;  tunc  enim  voluntas  ilia,  quce  migratione  in  irritum  de- 
ducta  fuerat,  quasi  recuperatd  pristind  ad  testandum  habilir 
tote  redintegratur  ex  cequitate  ;  eo  modo,  quo  sustinetur  jure 
proBtorio  testamentum,  a  patrefamilias  conditum,  quod  per 
arrogationem  irritum  factum  fuerat,  si  is  iterum  postea  sui 
Juris  f  actus  in  eddem  perstiterit  voluntate  *. 

§  474.  We  next  pass  to  the  consideration  of  wills  made 
of  immovable  property  ^  And  here  the  doctrine  is  clearly 
established  at  the  common  law^  that  the  law  of  the  place 
where  the  property  is  locally  situate^  is  to  govern  as  to  the 
capacity  or  incapacity  of  the  testator^  the  extent  of  his 
power  to  dispose  of  the  property^  and  the  forms  and  solem- 
nities to  give  the  will  or  testament  its  due  attestation  and 
effect '. 


1  J.  Voet,  Ad  Pand.  lib.  28,  tit.  3,  torn.  2,  §  13,  p.  293;  4  Burge,  Comm. 
on  Col.  and  For.  Law,  pt,  2,  ch.  12,  pp.  580,  591;  Robertson  on  Succession, 
p.  95. 

^  See  4  Surge,  on  Col.  and  For.  Law,  pt.  2,  ch.  12,  pp.  586,  596;  Foelix, 
Conflit  des  Lois,  Revue  Etrang.  et  Fran.  torn.  7i  (1840),  §  40 — 51,  pp. 
346—360. 

3  Coppin  V.  Coppin,  2  P.  Will.  291,  293;  Curtis  v.  Hutton,  14  Ves.  537, 
541;  Birtwhistle  v.  Vardill,  2  Fonb.  £q.  pp.  444,  445,  note;  U.  States 
0.  Crosby,  7  Cranch,  115;  Holmes  v,  Remsen,  4  John.  Ch.  R.  460;  S.  C. 
20  John.  R.  229;  M'Cormick  v.  Sullivant,  lOWheaton,  R.  192,  202;  Wills 
r.  Cowper,  2  Hamm.  R.  124;  Henry  on  Foreign  Law,  pp.  13,  15;  Ante, 
§  428,  434  V  4  Burge  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  12,  pp.  576 — 
580;  Id.  pt.  2r  ch,  4,  §  5,  pp.  169,  170;  Id.  pt.  2,  ch.  5,  p.  217.— Mr. 
Burge  speaking  on  this  point  (Id.  pp.  217>  218),  says:  *'  The  power  of 
making  the  alienation  by  testament  is  no  less  qualitas  rebus  impressa,  than, 
that  of  making  the  alienation  by  contract.  When  therefore  the  question, 
arises,  whether  the  immovable  property  may  be  disposed  of  by  testament,  re- 
course must  be  had  to  the  lex  loci  rei  sitae.  That  law  must  also  decide,  whe- 
ther the  full  and  unlimited  power  of  disposition  is  enjoyed,  or  whether  it  is 
given  under  restriction.  The  validity  of  the  testsmentary  disposition  de- 
pends in  the  latter  case  on  its  conformity  to  that  restriction,  whether  the  re- 
striction consists  in  limiting  the  extent  or  description  of  property,  over  which 
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§  476.  The  doctrine  of  foreign  jurists  does  not,  as  we 
have  seen,  entirely  accord  with  that  of  the  common  law;  but 


the  power  of  disposition  may  be  exercised,  or  the  persons  in  whose  favour  the 
disposition  is  made,  or  in  requiring  that  the  testator  should  have  survived  a 
certain  number  of  days  after  the  execution  of  the  act  by  which  the  disposition 
was  made.  The  total  or  partial  defect  of  the  will  on  the  ground  that  it  did 
not  institute  heirs,  or  that  it  omitted  to  name  the  heirs,  the  disherison  of  the 
heirs,  the  grounds  on  which  the  disherison  may  be  justified,  are  essentially 
connected  with  the  power  of  disposing  of  immovable  property  by  testament, 
and  are  therefore  dependent  on  the  law  of  its  situs.*'  Again,  Mr.  Borge  seys: 
''  By  the  jurisprudence  of  England  and  the  United  States,  a  will  devinng 
lands  in  England  or  the  States,  if  the  solemnities  prescribed  by  the  Statute 
of  Frauds  have  not  been  observed,  would  be  ineffectual  to  pass  those  lands. 
This  doctrine  is  fully  warranted  by  the  qualification  which  has  been  given  by 
jurists  to  the  rule,  lex  loci  regit  actum.  The  Statute  of  Frauds,  as  regards 
real  property  situated  in  England  and  in  the  States  of  America,  *  Est  lex,  quae 
express!  testatores  jubet  jus  loci*sequi,  in  quo  bona  sita  sunt.*  It  may  be  said, 
that  the  jurisprudence,  which  allows  a  testament  executed  according  to  the 
solemnities  prescribed  by  the  lex  loci  actus  to  affect  real  property  situate  in 
the  country  where  that  jurisprudence  prevails,  does  not  depart  from  the  gene- 
ral principle,  that  the  lex  loci  rei  sitae  must  determine  whether  the  instru- 
ment is  sufficient  to  dispose  of  real  property.  The  difference  between  that 
jurisprudence  and  the  doctrine  of  England  and  the  United  States  is,  that  the 
effect  of  the  latter  is  to  require  a  particular  form  for  the  execution,  whether  it 
be  made  in  England  or  in  any  other  country,  that  is,  it  makes  no  provision 
for  a  will  made  in  a  foreign  country,  but  the  terms  of  its  enactment  are  so 
covprehensive,  as  to  include  all  wills,  in  whatever  country  they  are  made,  if 
they  affect  real  property  in  England.  In  the  other  systems  of  jurisprudence, 
it  is  a  part  of  the  lex  loci  rei  sitae,  that  its  immovable  property  should  pass  by  a 
testament  executed  with  certain  formalities,  if  it  be  made  in  the  country  where 
the  pr(^erty  is  situated,  but  that  if  it  be  made  in  another  country,  it  may  be 
executed  with  other  solemnities,  Chat  is,  with  the  solemnities  required  by  the 
law  of  that  country.  The  jurists,  whose  opinions  have  been  cited  in  support 
of  the  rule  that  the  testament  is  valid,  if  the  testator  has  complied  with  the 
forms  and  solemnities  prescribed  by  the  law  of  the  place  in  which  it  was  made, 
apply  it  to  a  testameiit  of  movable  as  well  of  immovable  property.  The  de- 
cisions of  the  Courts  of  England  on  the  validity  of  testaments  of  personal 
estate  made  abroad  are  few.  The  two  most  important  are  on  the  testaments 
of  the  Duchess  of  Kingston  and  of  Bernes.  The  former  was  resident  in 
Paris ;  she  obtained  letters  patent  from  the  King  of  France,  which  gave  her 
the  same  power  of  devising  as  she  would  have  bad  in  England.  Although 
she  died  in  France,  she  had  not  relinquished  her  English  domicil.  She  made 
her  testament  in  Paris.  It  was  clearly  null  under  the  coutume.  But  she  had 
observed  the  forms  required  by  the  Statute  of  Frauds,  and  the  will  was  valid 
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even  among  them  there  is  great  weight  of  authority  in  favour 


according  to  the  law  of  England.    It  was  the  opinion  of  M.  Turgot,  an  advo- 
cate of  France,  and  his  opinion  was  confirmed  hy  the  Court  of  Prohate,  that 
the  testament^  although  made  in  Paris,  was  valid.    This  opinion  proceeds  on 
a  principle  which  is  admitted  by  jorists,  that  although  a  will  made  with  the 
solemnities  of  the  lex  loci  actus  may  be  valid,  yet  if  it  were  made  with  the 
solemnities  of  the  locus  rei  sitse  in  respect  of  immovables,  and  the  locus 
domicilii  in  respect  of  movable  property,  it  would  also  be  valid.     In  Bemes's 
will  it  appeared  that,  although  an  Irishman  by  birth,  he  had  acquired  a  domicil 
in  Madeira.     He  made  a  will  and  several  codicils  in  that  island,  some  of 
which  were  not  executed  with  the  solemnities  required  by  the  law  of  Portugal, 
but  with  those  formalities  which  would  satisfy  the  law  of  England.     The 
decision  given  by  Sir  John  Nicholl,  that  the  latter  codicils  were  valid,  and 
that  it  was  competent  to  have  executed  them  in  the  manner  which  would  be 
eonsonant  to  the  law  of  England,  was  reversed  by  the  delegate8>  and  they 
were  deemed  invalid.     Bernes  in  this  case  had  no  longer  a  domicil  in  Ire- 
land.    His  domicil  was  in  Portugal.     It  was  necessary  to  establish  that  fact 
to  distinguish  the  case  from  that  of  the  Duchess  of  Kingston.    If  he  had  still 
retained  his  domicil  in  Ireland,  the  codicils  would,  upon  the  principles  re- 
ferred to,  and  which  will  be  presently  more  fully  stated,  have  been  valid.    In 
neither  of  these  cases  did  the  question  arise  on  a  testament  made  with  the 
solemnities  required  by  the  lex  loci  actus,  although  deficient  in  those  required 
by  the  law  of  the  domicil.     In  another  case  the  testator  was  an  Englishman 
by  birth;  and  although  he  had  been  for  many  years  residing  in  France,  it  did 
not  appear  that  he  had  abandoned  his  English  domicil.   He  came  to  England, 
and  during  his  residence  there  made  his  will,  which  was  a  valid  testamentary 
disposition  in  respect  of  forms  and  solemnities  according  to  the  law  of  Eng- 
land.    It  was  contended,  that  it  ought  not  to  be  admitted  to  probate,  because 
it  was  not  made  in  the  manner  required  by  the  law  of  France.     Here  the 
Court  adopted  the  lex  loci  actus ;  but  from  the  report  of  the  case,  the  learned 
Judge  dwells  so  much  on  circumstances  founded  on  the  testator's  domicil  of 
origin,  that  it  would  be  perhaps  not  correct  to  describe  the  decision  as  war- 
ranting the  conclusion,  that  if  the  testator  had  not  been  an  Englishman,  his 
will  made  in  England  would  have  been  valid.     In  Nasmyth's  case,  the  tes- 
tator was  domiciled  in  Scotland,  and  his  will  was  made  and  found  there.    He 
died  in  England  in  transitu.     The  Court  of  Probate  in  England  held  itself 
bound  to  defer  to  the  law  of  Scotland.     In  giving  effect  to  a  testament  made 
with  the  solemnities  prescribed  by  the  lex  loci  actus.  Jurists  do  not  deny  it  to 
a  testament  made  according  to  the  forms  required  by  the  lex  loci  rei  sitae,  if 
it  be  immovable,  or  the  lex  loci  domicilii,  if  it  be  personal  property,  which  is 
the  subject  of  the  disposition :  "  Proinde,  si  quis  eo,  quod  ad  testandum  ex- 
peditius  su4  causd  comparatum  est,  noluerit  uti,  quod  ei  fortd  promptius  sit 
componere  suprema  ad  loci  leges,  cui  bona  subjaccant,  quo  minus  testamen- 
turn  ejus  valiturum  sit,  non  video.'*     Paul  Voet  and  John  Voet  adopt  this 
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of  the  general  principle  \  We  have  already  had  occasion  to 
consider  the  opinions  of  foreign  jurists,  as  to  the  capacity 
and  incapacity  of  the  testator  to  make  a  testament  of  im- 
movable property,  whether  it  is  to  be  governed  by  the  law 
of  his  domicil,  or  by  the  law  rei  sit€e  ^  We  have  also  had 
occasion  to  consider  their  opinions  as  to  the  law  which  ought 
to  govern  in  respect  to  the  forms  and  solemnities  of  testa- 
ments of  immovable  property,  whether  it  is  the  law  ret  sit(B, 
or  that  of  the  domicil  of  the  testator,  or  that  of  the  place 
where  the  will  was  made  ^  Putting  out  of  view  these  ques- 
tions, as  to  the  form  and  solemnities  of  acts,  and  the  capa- 
city and  incapacity  of  the  testator,  (upon  which  we  have 
sufficiently  commented),  there  seems  to  be  a  general  coin- 
cidence of  opinion  among  foreign  jurists,  that  the  lex  rei 
ntcB  must  in  other  respects  govern  as  to  wills  and  testaments 
of  immovable  property.  Thus,  John  Voet  says :  Bona  dfe- 
functi  immobilia,  et  quce  juris  interpretatione  pro  taUbus 
habentur,  deferri  sectmdum  leges  loci,  in  quo  siia  suntK 
Dumoulin's  opinion  is  to  the  same  efiect.  His  language  is : 
Aut  statutum  agit  in  rem,  et  quacunque  verborum  formula 
utatur,  semper  inspicitur  locm,  ubi  res  sita  est.  And  again  : 
Quoties  ergo  statutum  principaliter  agit  in  personam  et  in 
ejus  consequentiam,  agit  in  res  immobiles,  non  extenditur  ad 
res  sit  as  in  locis,  ubi  jus  commune  vel  statutum  loci  diver  sum 
estK     Hertius  is  even  more  direct.     Si  lex  directb  rei  im- 


opinion.  4  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  12«  pp.  586— 
590;  Robertson  on  Succession,  p.  95.  See  also  Harrison  o.  Nixon,  9  Peters, 
R.  505;  Post,  §  479  y. 

1  See  Ante,  §  52—^2,  430—435. 

a  Ibid. 

3  See  Ante,  §  363—873,  §  435—446;  1  Burge,  Comm.  on  Col.  and 
For.  Law,  pt.  1,  ch.  1,  pp.  21 — 23;  4  Burge,  Comm.  on  Col.  and  For.  Law, 
pt.  2,  ch.  12,  pp.  576—586;  Id.  ch.  5,  pp.  217—221.  See  also  Fcelix, 
Conflit  des  Lois,  Revue  Etrang.  et  Fran.  torn.  7,  (1840),  §  40 — 50,  pp.  346 
— 360;  Sand.  Decis.  Frisic.  lib.  4,  tit.  1,  Defin.  14,  pp.  142,  143. 

*  J.  Voet,  Ad  Pand.  lib.  38,  tit.  17,  §  34,  p.  596;  Ante,  §  424. 

5  Molin.  Oper.  Comm.  Ad  Cod.  lib.  1,  lit.  1, 1.  1,  De  Couclus.  Stat.  torn.  3, 
p.  556,  (edit.  1681);  Ante,  §  433;  1  Froland.  Mdm.  65;  Id.  vol.  2,  p.  779. 


CH.  XI.]  WILLS  AND   TESTAMENTS.  681 

ponitur,  ea  locum  habety  ubicunque  etiam  locorum  et  a  quocunque 
actus  celebretur  K  He  adds  in  another  place :  Rebus  fertur  lex, 
cum  certam  iisdem  qualitatem  imprimit,  vel  in  aliendo,  v.  g.  ut 
ne  bona  avito  possint  alienari,  vel  in  acquirendo,  e.  g.  ut  domi- 
nium rei  immobilis  vendit^e  non  aliter  acquiritur,  nisi  facta 
Juerit  judicialis  resignatio  ^.  D'Aguesseau  deems  it  a  mere 
waste  of  time  to  do  more  than  to  state  the  general  rule '.  Paul 
Voet  has  stated  the  doctrine  in  an  expressive  manner :  Non 
tamen  statutum  personate  sese  regulariter  extendit  ad  bona 
immobilia  alibi  sita  ^.  In  another  place  he  says  :  Immobilia 
statutis  loci,  ubi  sita,  mobilia  loci  statutis,  ubi  testator  habuit 
domidlium  K  In  another  place  he  says :  Quid,  si  itaque  con- 
tentio  de  aliquojure  in  re,  seu  ex  ipsd  re  descendente;  vel  ex 
contractu,  vel  actione  personali,  sed  ad  rem  scriptd;  an  spector 
bitur  loci  statutum,  ubi  dominus  habet  domidlium,  an  statutum 
rei  sitce  9  Respondeo  ;  statutum  rei  siUe  ^.  Boullenois  cites 
another  jurist  as  holding  similar  language :  Sive  in  rem  sive 
in  personam  loquatur  statutum,  ad  bona  extra  territorium  non 
extenditur.  Consideratur  namque  bonorum  dominus,  ut  du^ 
plex  homo;  quoad  bona  nempe  sita  in  uno  territorio  est  unus 


1  1  Hertii  Oper.  De  Collis.  Leg.  §  4,  n.  9,  p.  125,  (edit.  1737);  Id. 
p.  177,  (edit.  1716). 

a  1  Hertii  Oper.  De  Collis.  Leg.  $  4,  n.  6,  p.  122,  (edit.  1737);  Id.  p. 
174,  (edit.  1716);  2  Burge,  Comm.  p.  843;  4  Burge,  Comm.  p.  217. 

3  D'Aguesseau,  CEuvres,  torn.  4,  pp.  636,  637.  See  Cochin,  CEuvres, 
torn.  4,  p.  555,  4to.  edit. 

*  P.  Voet,  De  Stat.  §  4,  c.  2,  n.  6,  p.  123,  (edit.  1715);  Id.  p.  188, 
(edit.  1661). 

«  Id.  c.  3,  n.  10,  p.  135,  (edit.  1715);  Id.  p.  153,  (edit.  1661);  Ante, 

§  442. 

6  Id.  §  9,  c.  1,  n.  2,  p.  252,  (edit.  1715);  Id.  p.  305,  (edit.  1661).— 
We  are  not  to  confound  the  opinion  of  Paul  Voet,  as  here  expressed,  with 
what  he  has  said  in  another  place,  (Ante,  §  442),  that  testaments  are  to  be 
executed  according  to  the  forms  and  solemnities  of  the  place  where  they  are 
made,  and  not  by  those  of  the  situs  of  the  immovable  property.  He  takes  a 
distinction  between  the  forms  and  solemnities  of  testaments,  and  their  opera- 
tion on  this  point.  Whether  there  be  any  solid  foundation  for  such  a  distinc- 
tion, it  is  for  the  learned  reader  to  decide.     Ante,  §  442. 
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homo;  et  quoad  alterius  territorii  bona  est  alius  komo^. 
Again:  Idem  quod  inferendum,  quoad  sticcessionem  testor 
mentariam ;  Jinge  enim  testamentum  hie  fieri  permissum  esse, 
in  Geldria  non  ita  f  Hinc  si  quispiam  hie  feeerit  iestamen-- 
turn,  non  capiet  vires,  ratione  bonorum,  in  Gelria  Jacentium. 
Tale  quippe  statutum  spectat  ipsa  bona,  adeoquo  erit  reale, 
non  exserens  vires  ultra  statuentis  territorium^.  Again  he 
adds:  Quid,  si  testamento  bona  immobilia  relicta,  diversis 
subjacent  statutis?  Idem  dicendum ;  nihil  enim  interest, 
testatus  quis,  an  intestatus,  decedat,  ut  locus  sit  reguke. 
Extra  territorium  Jus  dicenti  impune  nonpareturK  This  is 
certainly  the  doctrine  of  the  common  law ;  for  a  man  may 
have  a  capacity  to  take  real  estate  in  one  country^  when  he 
is  totally  disabled  to  take  it  in  another.  Boullenois  (as  we 
have  seen)  lays  it  down  among  his  general  principles^  that^ 
when  the  personal  laws  of  the  domicil  are  in  conflict  with 
the  real  laws  of  the  same  country,  or  of  a  foreign  country, 
the  personal  laws  are  to  yield ;  and  that  when  the  real  laws 
of  the  domicil  are  in  conflict  with  the  real  laws  of  another 
country,  both  have  effect  within  their  own  respective  terri- 
tories, according  to  the  laws  thereof*. 

§  475  a.  Rodenburg  admits,  that  where  the  law  rei  sites 
prohibits  married  persons  to  devise  their  immovable  estate 
by  will  or  testament  to  each  other,  or  where  the  law  rei  sUce 
prohibits  certain  kinds  of  immovable  property  from  being 
devised  by  will  or  testament,  in  such  cases  the  law  rei  sites 
is  to  govern,  notwithstanding  the  parties  are  domiciled  or 
make  their  will  or  testament  in  a  place  where  no  such  pro- 
hibition prevails  ;  because  these  are  real  laws  \     Unde  cer- 


1  P.  Voet,  De  Stat.  §  9,  ch.  1,  n.  2,  p.  252,  (edit.  1715);  Id.  p.  305, 
(edit.  1661).     1  Boullenois,  Observ.  10,  p.  154. 

2  P.  Voet,  De  Stat.  §  4,  ch.  3,  n.  11,  p.  135,  (edit.  1715);  Id.  p.  153, 
(edit.  1661). 

3  P.  Voet,  De  Stat.  §  9,  ch.  1,  n.  4,  p.  253,  (edit.  1715);  Id.  pp.  306, 
307,  (edit.  1661). 

*  1  Boullenois,  Pr.  Gen.  30,  31,  p.  8. 

5  Rodenburg,  De  Div.  Stat.  tit.  2,  ch.  5,  §  1 — 5  ;    2  Boullenois,    App. 
pp.  35—38. 
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tissima  um  ac  observatione  regula  est,  cum  de  rebus  soU 
agitur,  et  diversa  sunt  diversarum  possessionum  loca  et  situs, 
spectari  semper  cujusque  lod  leges  ac  jura,  ubi  bona  sita  esse 
prceponuntur,  sicut  de  talibus  nulla  cujusquampotestas prater 
territorii  leges^. 

§  476.  Huberus  has  expounded  the  subject  at  large.  We 
have  ahready  had  occasion  to  cite  his  remarks  on  the  sub- 
ject^ so  &r  as  respects  the  forms  and  solemnities  of  testa- 
ments^ which  he  insists  are  valid^  if  made  according  to  the 
forms  and  solemnities  of  the  place  where  the  testament  is 
made^  although  not  made  according  to  the  forms  and  so« 
lemnities  required  by  the  law  of  the  situs  of  the  property  '•  But 
he  takes  a  distinction  between  the  forms  and  solemnities  of 
testaments  and  the  right  to  dispose  of  immovable  property 
by  testament.  ''  The  foundation/'  says  he,  '*  of  the  whole 
of  this  doctrine,  which  we  have  been  speaking  of  and  hold, 
is  the  subjection  of  all  persons  to  the  laws  of  any  territory, 
as  long  as  they  act  there,  which  settles  it,  that  an  act  valid 
or  invalid  from  the  beginning  will  be,  accordingly,  valid 
or  invalid  every  where  else.  But  this  reasoning  does  not 
apply  to  immovable  property,  when  this  is  considered, 
not  as  depending  upon  the  free  disposition  of  the  head  of 
the  family,  {pater-familias),  but  as  having  certain  marks 
impressed  upon  it  by  the  laws  of  every  commonwealth  in 
which  it  is  situate,  which  marks  remain  indelible  therein, 
whatever  the  laws  of  other  governments,  or  whatever  the 
dispositions  of  private  persons  may  establish  to  the  con- 
trary. For  it  would  cause  great  confusion  and  prejudice  to 
the  commonwealth  where  immovable  property  is  situate  that 
the  laws  promulgated  concerning  it  should  be  changed  by 
any  other  acts.  Hence,  a  Frizian,  having  lands  and  houses 
in  the  province  of  Groningen,  cannot  make  a  will  thereof. 


1  Rodenburg,  De  Div.  Stat.  tit.  2,  c.  5,  §  1  ;  2  Boullenois,  App.  p.  35 ; 
4  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  5,  p.  218;  Id.  cli.  12, 
pp.  582,  583.     See  also  Burgundus,  Tract.  1,  n.  40,  41,  pp.  41,  42. 

3  Ante,  §  443,  443  a. 
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because  the  laws  there  prohibit  any  will  to  be  made  of  such 
real  estate  ;  and  the  Frizian  laws  cannot  affect  real  estate 
which  constitutes  an  integral  part  of  a  foreign  territory  *.** 
Fundamentum  universce  hujus  doctrinoe  diximus  esse,  et  tene- 
mus,  subjectionem  hominum  infra  leges  ctijusque  territarU, 
quamdiu  illic  agunt,  quas  facit,  ut  actus  ab  initio  validus  aut 
nullus,  alibi  quoque  valere  aut  non  valere  non  nequeat.  Sed 
hcec  ratio  non  convenit  rebus  immobilibus,  quando  illas  spec- 
tantur,  non  ut  dependentes  a  libera  dispositione  cujusque  pan 
trisfamiUas,  verum  quatenus  certce  notes  lege  cujusque  Reip. 
ubi  sita  sunt,  illis  impresses  reperiuntur  ;  iue  notes  manent  inr 
delebiles  in  ista  RepubL,  quicquid  aliarum  Civitatum  Leges 
aut  privatorum  dispositiones,  secus  aut  contra  statuant ;  nee 
enim  sine  magna  confusior»£  preejudicioque  Reip.  ubi  sites  sunt 
res  soli.  Leges  de  illis  latcs,  dispositionibus  istis  mutari  poS' 
sent.  Hinc  Frisius  habens  agros  et  domos  in  provincia  Gro^ 
ningensi,  non  potest  de  illis  testari,  quia  Lege  prohibitum  est 
Un  de  bonis  immobilibus  testari,  non  valente  Jure  Frisico  ad' 
Jicere  bona,  ques  partes  alieni  territorii  integr  antes  constituunt. 
And  yet^  with  this  clear  principle  in  view^  he  proceeds  to 
declare  that  this  does  not  contradict  the  rule  which  he  had 
already  laid  down,  that  if  a  will  is  valid  by  the  law  of  the 
place  where  it  is  made,  it  ought  to  have  effect  even  in  r^ard 
to  real  property  situate  in  foreign  countries,  by  whose  laws 
such  property  may  be  passed  by  a  will ;  because  (says  he) 
the  diversity  of  laws  in  that  respect  does  not  affect  the  soil, 
neither  speaks  of  it,  but  simply  directs  the  manner  of  making 
the  will,  which  being  rightly  done,  the  law  of  the  common- 
wealth does  not  prohibit  the  instrument  to  have  validity  in 
regard  to  immovables,  inasmuch  as  no  characteristic  or  in- 
cident, impressed  by  the  laws  of  the  country,  is  injured  or 
diminished  ^ 

§  477.    Burgundus  lays  down  the  doctrine  in  general 
terms,  that  in  every  thing  which  regards  land  and  other 


1  Huberus,  lib.  1,  tit.  3,  §  15. 

2  Huberus,  lib.  1,  lit.  3,  §  15.     The  original  is  cited  ante,  §  443  a. 
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real  inheritances^  it  is  the  law  of  the  situation  which  is  to 
decide'.  He  takes  the  distinction  between  movable  and 
immovable  property^  and  between  real  and  personal  sta- 
tutes. Proinde,  in  quantum  (statutum)  est  reale,  et  imma- 
bilia  (Urigit,  fines  territorii  non  egreditur^.  And  again : 
Quando  hoc  unum  generaliter  obtineat,  ut  in  immobiUbus 
bonorum  situs  semper  spectandus  veniat;  in  mobilibus  autem 
locus  domicilii  ^  And  (as  we  have  seen)  he  applies  the  rule 
specially  to  wills.  Si  quidem  solemnitates  testamenti  ad  jura 
personalia  non  pertinent;  quia  sunt  qucedam  qualitas  bonis 
ipsis  impressa,  ad  quam  tenefur  re'picere,  quisquis  in  boms 
aUquid  alterat  ^.  Quare  etiam  mihi  videtur  consequens,  Juris 
civiUs  rationem  exigere  in  testameniis  exarandis  adhibitionem 
solemnitatis,  quam  prcescripserit  consuetudo  ctijusque  posses- 
sionis.  Nam  si  ex  solemni  testament o  nasciturjus  in  ipsd  re^ 
quomodo  id  potest  prcestare  alterius  regionis  consuetudo,  quas 
aUenis  fundis  alterationis  necessitatem  imponere  non  potest  9 
Hoc  enim  esset  jus  dicere  extra  territorium  cui  impune  non 
paretur  \  There  is  a  great  deal  of  solid  sense  in  these  re- 
marks ;  and  they  form  a  satisfactory  answer  to  the  distinc- 
tion propounded  by  Huberus  *. 

§  478.  The  Scottish  law  is  in  perfect  coincidence  with 
the  common  law  on  this  subject.  Erskine^  in  the  passage 
already  cited,  has  stated,  that  in  the  conveyance  of  an  im- 
movable subject,  or  of  any  right  affecting  heritage,  the 
owner  must  follow  the  solemnities  established  by  the  law, 
not  of  the  country  where  he  signs  the  instrument,  but  of 
the  State  in  which  the  heritage  lies^     And  even  if  all  due 


1  Ante,  §  433. 

^BurgunduB,  Tract.  1,  n.  26,  pp.  38,  39. 

3  Burgundus,  Tract.  1,  n.  41,  p.  43. 

*  Burgundus,  Tract.  6,  n.  3,  p.  128;  Ante,  §  372,  438. 

6  Burgundus,  Tract.  6,  n.  1—3,  p.  129;  Id.  Tract.  1,  n.  36,  pp.  38,  39 ; 
Ante,  §  372,  433,  438  ;  1  Boullenois,  Obscrv.  9,  p.  151.  See  also  Henry 
on  For.  Law,  p.  97,  98. 

6  Ante,  §  476.  See  also  4  Barge,  Comm.  on  Col.  and  For.  Law,  pt.  2, 
ch.  12,  pp.  582 — 586. 

7  Ante,  ^  436. 
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solemnities  are  observed^  still  no  estate  will  pass  unless  in 
conformity  with  the  local  law.  Hence^  (he  adds)^  a  foreign 
testament  bequeathing  heritable  subjects  situate  in  Scot- 
land, is  not  sustained  in  Scotland,  although  by  the  law  of 
the  country  where  the  testament  was  made,  a  heritage  might 
have  been  actually  settled ;  because  by  the  Scottish  law  no 
heritable  subject  can  be  disposed  of  in  that  form\ 

§  479.  Vattel  (as  we  have  seen)  adopts  the  same  rule 
as  a  general  one  of  the  jns  gentium^.  As  to  bequests, 
he  asserts,  in  the  most  positive  terms,  that,  when  they 
respect  immovables  they  must  be  conformable  to  the  law 
of  the  country  where  they  are  situated \  He  adds:  In 
the  same  manner  the  validity  of  a  testament,  as  to  its 
form,  can  only  be  decided  by  the  judge  of  the  domicil, 
whose  sentence  delivered  in  form  ought  to  be  every  where 
acknowledged.  But  without  affecting  the  validity  of  the 
testament  itself,  the  bequests  contained  in  it  may  be  dis- 
puted before  the  judge  of  the  place  where  the  effects  are 
situated,  because  those  effects  can  only  be  disposed  of  con- 
formably to  the  laws  of  the  country^.  Grotius  makes  a 
distinction  between  the  personal  capacity  of  making  wills 
and  testaments  and  the  forms  and  solemnities  thereof,  and 
right  and  power  to  dispose  of  property,  wheth^  movable 
or  inunovable,  holding  that  the  forms  and  solemnities  are 
governed  by  the  law  of  the  place  where  the  will  or  testa- 
ment is  made ;  the  capacity  of  the  person  is  governed  by 
the  law  of  his  domicil ;  and  the  right  to  dispose  of  property 
is  governed  in  the  case  of  movables  by  the  law  of  the  domi- 
cil, and  in  the  case  of  immovables  by  the  law  of  the  situs 
reL  Vbi  de  forma  sive  solemnitate  testamenti  agiiur,  respici 
locum  conditi  testamenti;  ubi  de  persona  antestari  jus  domi- 
cilii; ubi  de  rebus,  quw  testamenfo  relinqui  possunt,  vel  non, 

1  Ersk.  Inst.  b.  3,  tit.  2,  §  41,  pp.  515,  516;    2  Kaims,  Equity,  b.  3, 
c.  8,  §  3. 

2  Ante,  §471,  472. 

3  Vattel,  b.  2,  c.  7,  §  85,  c.  8,  §  103,  110,  111. 

4  Vattel,  b-.  2,  c.  7,  §85.     See  also  Id.  c.  8,  §  110,  111;  Ante,  §471. 
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respici  locum  dondeilii  in  mobilibus  in  rebus  soli  situm  lod^. 
If  it  were  necessary^  the  opinions  of  many  other  foreign  ju- 
rists might  be  cited  to  the  same  effect ;  but  it  would  incum- 
ber these  pages  to  give  them  a  more  extended  review  ^. 


1  Grodus,  Epist.  467)  cited  4  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2, 
c.  5,  p.  220. 

^  See  4  Barge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  5,  pp.  21 7f  218; 
Id.  ch.  12,  pp.  576 — 585. — Mr.  Burge  (in  4Burge,  Comm.  pp.  218 — 220; 
Id.  pp.  581 — 585)  states  the  opinions  of  many  foreign  jurists ;  and  among 
others  he  says  (pp.  218 — 220):  **  Ferriere  has  stated  this  doctrine:  'Si  je 
llgue  un  h6ritage  propre  situe  en  coutume,  qui  en  defende  la  disposition,  tel 
legs  est  nul,  et  ne  peut  etre  parfourni  snr  les  hiens  situ^s  en  cette  coutome, 
quoi  qu'acquest,  parce  qu'^  T^ard  des  choses,  dont  on  peut  disposer  par 
dernidre  volonte,  on  consid6re  la  coutume  ou  elles  sont  situees.  Celui  qu 
a  son  domicile  en  cette  coutume  peut  instituer  sa  femme  dans  les  biens,  qu'il 
a  dans  le  pais  de  droit  6crit,  comme  il  a  6i6  juge  par  arrest  du  14  Aoust, 
1754,  rapport^  par  Marion  au  de  ses  plaidoy6s,  ce  qui  doit  ^tre  sans  diffi- 
culte.'  A  testament  made  in  a  foreign  country,  bequeathing  heritable  sub- 
jects situated  in  Scotland,  is  not  sustained  in  that  kingdom,  though  by  the 
law  of  the  country  where  the  testament  was  made,  heritage  might  have  been 
settled  by  testament,  because  by  the  law  of  Scotland  no  heritable  subject  can 
be  disposed  of  in  that  form.  On  this  principle  a  Scot's  personal  bond  taken 
to  heirs  and  assignees,  but  '  secluding  executors,'  cannot  be  bequeathed  by  a 
foreign  testament.  But  in  all  questions  touching  heritable  subjects  situate 
abroad,  the  foreign  testament  will  be  given  effect  to  according  to  the  lex  loci. 
Dumoulin  lays  down  the  same  doctrine  respecting  the  restriction  on  the  testa- 
mentary power  over  biens  propres.  '  Unde  statutum  loci  inspicietur,  sive 
persona  sit  subdita,  sive  non;  ita  si  dicat,  hseredia  proventa  ab  un&  lined, 
redeant  ad  haeredes  etiam  remotiores  linese,  vel  hseredes  lineae  succedant  in 
hserediis  ab  illd  lined  proventis.  Vel  quod  illi  de  lined  non  possunt  testari 
de  illis  in  totum,  vel  nisi  ad  certam  partem.  Haec  enim  omnia  et  similia 
spectant  ad  caput  statuti,  agentis  in  rem,  et  praecedentem  conclusionem.' 
Again;  the  statute,  which  prohibits  a  disposition  to  particular  persons,  or 
(which  involves  the  same  consequence)  requires  the  disposition  to  be  made 
in  favour  of  certain  persons,  and  therefore  excludes  all  others,  is  a  real 
law.  '  DirectX  enim  in  rerum  alienationem  scripta  haec  lex  realis  omnino 
dicenda  est :  nee  enim  statutum  reale  sit,  an  personale  metiri  oportet  k 
ratione,  quae  a  conjugali  forsan  qualitate  fuerit  ducta,  sed  ab  ipsd  re,  quae  in 
prohibitione  statuti  ceciderit.'  So  also  it  has  been  held,  that  the  law  which 
requires  that  the  testator  should  have  survived  the  execution  of  his  testament, 
will  control  the  disposition  of  property  situated  in  the  country  where  that  law 
prevails,  although  the  testament  is  made,  or  the  testator  domiciled,  in  a  place 
where  no  such  law  exists.  If  a  testator,  whose  domicil  and  real  estate  were 
both  in  Normandy,  made  a  will  in  some  other  place,  in  which  he  had  occa« 
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§  479  a.  Passing  from  these  considerations^  as  to  the  law 
by  which  the  forms  and  solemnities  of  wills  and  testaments 


sioD  to  be  present,  but  where  the  law  did  not  require  that  the  testator  shonld 
survive  forty  days,  it  was  held,  that  the  survivorship  was  essential  to  the 
validity  of  the  testament,  so  far  as  it  related  to  the  real  property  in  Nor- 
mandy. If  these  questions  arise  on  the  power  to  dispose  of  movable  property 
by  testament,  the  law  by  which  they  are  decided,  is  that  of  the  domicil ; 
*  Pour  les  meubles,  ils  suivent  la  loi  du  domicile,  et  il  ne  sauroit  jamais  j 
avoir  de  choc  entre  di£r<6rentes  coutumes,  en  sorte  qu'il  est  assez  inutile, 
quant  aux  meubles,  d*agiter  si  le  statut,  qui  permet  de  tester,  on  qui  le  de- 
fend, est  personnel,  ou  s'il  est  r6el.'  See  also  Foelix,  Conflit  des  Lois,  Re- 
vue Etrang.  et  Fran.,  tom.  7,  (1840),  §  87,  pp.  307 — 812.  The  latter 
author  says  in  this  place :  "  Le  second  cas,  oii  le  statut  personnel  semble 
devoir  pr^dominer  sur  le  statut  r^el,  est  celui  de  la  succession  ^  touta  la  for- 
tune d'un  individu,  soit  ab  intestat,  soit  par  testament.  Voici  les  arguments 
invoqu^s  par  les  auteurs  qui,  dans  ses  deux  hypoth^es,  pr^tendent  faire  r6- 
gir  la  succession  par  la  loi  personelle  du  d6funt.  Lorsque,  par  la  mort  d*nu 
individu,  il  s'agit  de  succ6der  k  tons  ses  droits  actifs  et  passifs,  k  tonte  sa 
fortune  (universum  patrimonium),  on  regarde  en  droit  cette  fortune  comma 
un  ensemble  (universitas  juris),  sans  6gard  aux  objets  particuliers  qui  la  com- 
posent;  et  cette  universality  repr^sente  de  droit  le  d^funt,  m^me  avant  I'ap- 
pr6hension  faite  par  Th^ritier.  L'h^ritier  succ6de  ensuite  dans  cette 
universality,  et  c'est  alors  seulement  qu'il  repr^sente  la  personne  du  d^fant. 
L'universalit^  des  biens  du  d^funt  formant  ainsi  la  continuation  de  la  per- 
sonne de  ce  dernier,  on  doit,  pour  tout  ce  qui  conceme  la  succession  a  cette 
universality,  suivre  la  loi  de  son  domicile,  c'est  a-dire  son  statut  personnel ; 
tons  les  objets  compris  dans  la  succession  sont  soumis  a  ce  statut  personnel. 
Ainsi  la  succession  d'un  Fran^ais  est  r^gie  par  le  Code  Civil,  m^me  al'^gard 
des  immeubles  appartenant  au  d^funt  et  situ^s  en  Autriche;  et  on  ne  suit 
pas  I'ordre  des  successions  etabli  par  le  Code  Autrichien.  Cette  doctrine  a 
^t^  profess^e  par  uu  grand  nombre  d' auteurs  distingu^s;  elle  Ta  €i€  d'abord 
par  Cujas,  relativement  a  la  succession  testamentaire ;  ensuite  la  m^e 
opinion  a  ^t^  adopt6e,  quant  h,  la  succession  ab  intestaf,  par  Puffendorf, 
Bachov,  J.  H.  Boehmer,  G.  L.  Boehmer,  Helfeld,  Gliick,  Hamm,  Meier, 
par  MM.  Mittermaier,  Eichhorn,  Muhlenbruch,  et  Gnindler.  ToutefoiSy 
quatre  des  auteurs  cit6s,  Puffendorf,  Helfeld,  Gliick,  et  Hamm,  n*admettent 
le  principe  qu*avec  deux  restrictions:  il  ne  sera  pas  applicable,  lorsqu'il 
existe  une  loi  prohibitive  au  lieu  de  la  situation  des  immeubles,  ou  lorsqu*une 
quality  spdciale  se  trouve  imprim^e  aux  biens;  par  exemple,  s'ils  sont  f<6o- 
daux,  stemmatiques  on  frapp6s  d'un  fid^icommis.  En  faveur  de  cette  opinion 
on  invoque,  outre  le  principe  que  la  succession  reprdsente  le  d^funt,  plusieurs 
considerations  accessoires.  D'apres  ropinion  commune  des  auteurs,  la  suc- 
cession ab  intestat  repose  sur  la  volont^  prdsumde  du  d^funt;  le  d^funt 
n'ayant  connu,  en  regie  generale,  d'autre  loi  que  celle  du  lieu  de  son  domi- 
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of  movable  property  and  of  immovable  property  are  to  be 
regulated^  in  order  to  give  them  validity^  let  us  proceed,  in 
the  next  place,  to  the  consideration  of  the  rules  by  which 
such  wills  and  testaments  are  to  be  interpreted.  And,  in 
the  first  place,  in  regard  to  wills  and  testaments  of  personal 
property.     In  such  cases,  where  the  will  or  testament  is 


cile,  on  doit  admettre  qu'D  a  entendu  faire  passer  ses  immeubles  aux  parents 
appel6s  par  cette  loi:  si  telle  n'avait  pas  6i6  son  intention,  il  en  aorait  dis- 
pos^  par  testament.  On  fait  remarquer  que  toutes  les  nations  admettent 
chez  elles  Texecation  des  testaments  consentis  par  un  Stranger  dans  sa  pa- 
trie  et  dans  les  formes  qni  y  sont  prescrites.  Ces  testaments  ne  sont  autre 
chose  que  Texpression  formelle  de  la  volant^  du  d^funt,  sanctionn^e  par  la  loi 
civile  de  sa  patrie :  a  plus  forte  raison  devra-t-on  accorder  nn  eifet  semblable 
h  cette  loi  civile  lorsque,  sans  un  acte  du  d^funt,  elle  prononce  seule.  On 
cite  encore  les  inconv6nients  resultant  de  la  division  des  patrimoines  en  di^> 
f<§rente8  successions  particuli^res,  an  prejudice  des  h^ritiers  et  des  cr^anciers; 
enfin  on  fait  observer  que  la  chose  publique  est  sans  int6r6e  dans  la  question, 
parce  que  les  prohibitions,  les  charges  et  impositions  pesant  sur  IMmmeuble 
peuvent  n^anmoins  produire  leur  effet,  et  que,  du  reste,  pen  importe  k  Tetat 
quelle  est  la  personne,  qui  h^rite  de  tel  immeuble.  D'autres  uon  moins  re^ 
spectables  n'admettent  Tapplication  du  statut  personnel  en  mati^re  de  sne- 
cession,  qu'en  ce  qui  concerne  les  meubles,  et  ils  la  rejettent  par  rapport  aux 
immeubles;  ils  appUquent  h  ceuX'Ci  la  loi  de  la  situation,  sans  distingaer 
s'il  s'agit  de  succ6der  k  un  immeuble  particulier  ou  k  1' universality  de  la  for- 
tune d'un  individu.  lis  admettent  autant  de  successions  particuli^es  qu'U 
y  a  de  territoires  oil  sont  situ^s  les  immeubles  provenant  du  d^flint  (Quot 
sunt  bona  diversis  territoriis  obnoxia,  totidem  patrimonia  intelliguntur). 
Nous  citerons  Bnrgundus,  Rodenburg,  Paul  Voet,  Jean  Voet,  Abraham  k 
Wescl,  Christin,  Sand^,  Gail,  Carpzov,  Wemher,  Mevius,  Struve,  Leyser, 
Huber,  Hommel,  Berger,  Lauterbach,  Vattel,  Tittmann,  Danz,  Hauss,  MM. 
Thibaut,  Story,  et  Bnrge.  Aucune  legislation  positive  ne  s'est  expliqu6e 
sur  la  question  de  savoir,  si  c^est  la  loi  r^elle  ou  la  loi  personnelle,  qui  doit 
r^gir  la  succession  ab  intestat.  Nous  pensons  qu'il  faut  appliquer  le  statut 
de  la  situation  des  immeubles.  Le  premier  principe,  en  mati^re  de  conflit 
des  lois,  c^est  que  les  lois  de  chaque  ^tat  r^gissent  les  blens  situ6s  dans  le 
territoire ;  il  n'est  nuUement  ^tabli  qu'une  convention  tacite  s'est  form^e 
entre  les  nations  pour  Tapplication  de  la  loi  personnelle  an  eas  de  succession 
dans  Tuniversalit^  des  meubles  et  immeubles  d*nn  individu:  t^moin  la  diver- 
gence des  sentiments  des  auteurs.  Les  arguments  invoqu^es  en  faveur  de 
cette  application  sont  fond^s  en  partie  dans  le  droit  civil,  en  partie  dans  I'avan- 
tage  commun  des  nations;  mais  on  ne  voit  pas  que  I'usage  des  nations  ah 
consacr6  cette  opinion/'  See  also  Fcelix,  Id.  §  27>  pp*  216 — ^218;  Antei 
§  429—444. 
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made  in  the  place  of  the  domicil  of  the  testator,  the  general 
rule  of  the  common  law  is,  that  it  is  to  be  construed  accord- 
ing to  the  law  of  the  place  of  his  domicil,  in  which  it  is 
made^  A  will,  therefore,  made  of  personal  estate  in 
England,  is  to  be  construed  according  to  the  meaning  of 
the  terms  used  by  the  law  of  England ;  and  this  rule  equally 
applies,  whether  the  judicial  inquiry,  as  to  its  meaning  and 
interpretation,  arises  in  England,  or  in  any  other  country  *. 


^  Yates  V,  Thomson,  3  Clarke  &  Fioell.  R.  544,  570;    Robertson  on 
Saccessions,  pp.  99,  100,  191— 197>  214,  255;  Post,  §  490,  491. 

«  Trotter  w.  Trotter,  4  Bligh,  (N.  S.),  502  ;  S.  C.  3  Wils,  &  Shaw,  R. 
407.— In  this  case,  the  testator,  a  Scotchman,  domiciled  in  the  dominions  of 
England  in  India,  made  his  will  there;  he  being  possessed  of  Scotch  heritable 
bonds,  as  well  as  of  personal  property  there.  The  will  was  ineffectual  to 
carry  a  Scotch  heritage  according  to  the  law  of  Scotland ;  and  the  question 
arose,  whether  his  heir  in  Scotland,  who  claimed  the  heritable  bonds  as  heir, 
was  also  entitled  to  share  in  the  movables,  as  a  legatee  under  the  will,  with- 
out bringing  in  the  heritable  bonds,  or  being  put  to  his  election.  It  waa  held 
that  the  will,  as  to  its  terms,  must  be  interpreted  according  to  the  law  of 
England ;  and  that,  by  the  law  of  England,  the  terms  used  were  not  such  as 
to  import  an  intention  to  convey  real  estate  by  the  testator;  and  therefore, 
that  the  heir  was  entitled  to  the  whole  heritable  bonds,  and  also  to  his  share 
of  the  movable  property  under  the  will.  On  that  occasion  the  Lord  Chan- 
cellor (Lord  Lyndhurst)  said: — **  It  was  stated  at  the  bar,  and  I  see  by  the 
jpapers  it  was  also  argued  below,  that  in  cases  of  this  description  it  is  not  unrea- 
sonable that  when  any  technical  points  arise  in  the  construction  of  a  will  of 
this  description,  the  Court  of  Session  should  resort  to  the  opinion  of  lawyers 
of  the  country  where  the  will  or  instrument  was  executed,  but  that  this  ap- 
plies only  to  technical  expressions ;  that  where  a  will  is  expressed  in  ordinary 
language,  the  judges  of  the  Court  of  Scotland  are  as  competent  to  pat  a 
proper  construction  upon  it  as  judges  or  lawyers  of  the  country  where  the 
will  was  executed.  But  the  judges  below  were  not  of  that  opinion  ;  and  it 
is  impossible,  as  it  appears  to  me,  that  such  an  opinion  can  be  reasonably 
entertained.  A  will  must  be  interpreted  according  to  the  law  of  the  country 
where  it  is  made,  and  where  the  party  making  the  will  has  his  domicil.  There 
are  certain  rules  of  construction  adopted  in  the  Courts,  and  the  expressions 
which  are  made  use  of  in  a  will,  and  the  language  of  a  will,  have  frequently 
reference  to  those  rules  of  construction ;  and  it  would  be  productive,  therefore, 
of  the  most  mischievous  consequences,  and  in  many  instances  defeat  the  in- 
tention of  the  testator,  if  those  rules  were  to  be  altogether  disregarded,  and 
the  judges  of  a  foreign  court,  (which  it  may  be  considered  in  relation  to  the 
will),  without  reference  to  that  knowledge  which  it  is  desirable  to  obtain,  of  the 
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Thus,  for  example,  if  the  question  should  arise,  whether  the 
terms  of  a  will  include  a  bequest  of  real  estate,  or  shew  on 


law  of  the  country  in  which  the  will  was  made,  were  to  interpret  the  will 
according  to  their  own  rules  of  construction.     That  would  also  be  productive 
of  another  inconvenience,  namely,,  that  the  will  might  have  a  construction  put 
upon  it  in  the  English  Courts  different  from  that  which  might  be  put  upon  it 
in  the  foreign  country.     It  appears  to  me,  that  there  is  no  solid  ground  for 
the  objection;  but  that  where  a  will  is  executed  in  a  foreign  country,  by  a 
person  having  his  domicil  in  that  country,  with  respect  to  that  person's  pro- 
perty the  will  must  be  interpreted  according  to  the  law  of  the  country  where 
it  is  made.     It  must,  if  it  comes  into  question  in  any  proceeding,  have  the 
same  interpretation  put  upon  it  as  would  be  put  upon  it  in  any  tribunal  of  the 
country  where  it  was  made.     It  appears  to  me,  therefore,  that  the  Judges 
were  perfectly  right  in  directing  the  opinion  to  be  taken  of  English  lawyers 
of  eminence,  with  respect  to  the  import  and  construction  of  this  will  accord- 
ing to  the  law  of  England.    The  main  question  that  was  ultimately  put  to  the 
learned  persons  to  whom  I  have  referred,  is  this :  '  Whether,  on  the  suppo- 
sition of  the  question  having  arisen  for  trial  in  England,  the  heir  would  have 
been  put  to  his  election  if  he  had  claimed  money  secured  by  heritable  bond 
in  Scotland,  as  well  as  his  share  of  the  personal  estate  under  the  will  ? '   The 
answer  is  in  these  terms :  '  Considering  heritablie  bonds  in  Scotland  as  rea) 
estates,  to  which  the  heir-at-law  is  entitled,  unless  they  are  conveyed  away 
with  due  solemnity  by  his  ancestor,  we  think  the  heir-at-law  would  be  entitled 
in  this  case  to  claim  them  without  being  put  to  his  election,  if  the  question 
had  arisen  in  a  court  of  justice  in  England.'     When  that  opinion  was  com- 
municated to  the  Court  in  Scotland,  the  Court — ^immediately  affirming  that 
opinion — decided  in  favour  of  the  heir-at-law.  The  heir-at-law  was  undoubt- 
edly entitled  to  take  the  real  estate, — that  is,  the  heritable  bond  ;  and  the 
sole  question  was,  whether,  when  he  came  in  to  claim,  under  the  will,  his  pro- 
portion of  the  personal  estate,  it  was  required  by  law  that  he  should  be  put  to 
his  election,  that  is,  whether  he  should  take  the  one  or  the  other;  whether  he 
should  allow  the  real  estate  to  be  connected  with  the  personal,  so  as  to  form 
one  mass  of  the  property,  and  the  whole  divided,  or  should  take  the  real 
estate,  and  give  up  the  personal  estate  ?     Whether  he  was  obliged  or  not  to 
do  this,  depended  entirely  on  this  consideration — whether  upon  the  face  of  the 
will  there  was  sufficient  to  manifest  a  clear  intention  that  the  testator  de- 
signed by  his  will  to  dispose  of  his  real  estate ;  because,  if  he  intended  to 
dispose  of  his  real  estate,  although  he  had  not  carried  that  intention  effectually 
into  execution,  the  party  taking  under  that  will  would  not  be  entitled  to  have 
the  benefit  of  the  wUl,  and  at  the  same  time  to  defeat  the  intention  of  the  tes- 
tator.   The  question  was,  therefore,  simply  a  question  of  construction.    Does 
it  appear  upon  the  face  of  the  will,  that  it  was  the  intention  of  the  testator  to 
dispose  of  his  real  estate,  that  is,  of  those  heritable  bonds  ?     NoW|  the  rule  of 
law  in  England  with  respect  to  subjects  of  this  kind,  ia  well  ascertained  and 
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the  part  of  the  testator  an  intention  to  bequeath  real  estate 
as  well  as  personal  estate^  the  question  must  be  decided  ac- 
eording  to  the  law  of  the  place  of  his  domicile  and  where  the 
will  was  made ;  and  the  same  interpretation  must  be  put 
upon  those  terms  in  every  other  country  which  would  be 
put  upon  them  by  the  law  of  that  domicil  \  So^  what  is  to 
be  deemed  ''  real  estate''  in  the  sense  of  a  will^  devising  real 
estate  to  certain  persons,  must  be  decided  by  the  law  of  the 
domicil  of  the  testator.  Thus,  where  a  testator  was  domi- 
ciled in  Jamaica,  in  which  place  he  made  his  will,  and  the 
devise  was  in  these  words :  ''  I  give,  devise,  and  bequeath 
one  moiety  of  the  rents,  issues,  and  profits  of  my  estate 
named  Islington  and  Cove's  Penn,  in  the  parish  of  St. 
Mary,  to  be  divided  equally  amongst  my  grandchildren. 
The  other  moiety  of  the  rents,  issues,  and  profits  of  my  said 
estate  and  Penn  I  give,  devise,  and  bequeath  to  my  son, 
&c.*  According  to  the  import  of  the  words  '*  my  estate,** 
as  they  are  understood  and  used  in  Jamaica,  not  only  the 
land,  but  the  works,  buildings,  utensils,  slaves,  cattle,  and 
stock  on  the  plantation,  would  be  included.  The  Court  put 
this  construction  on  the  devise  ^ 

§  479  b.  In  like  manner,  whether  the  words  of  a  will  gfive 
a  legacy  or  create  a  trust  in  favour  of  a  party,  where  the 
expressions  used  import  a  wish  or  desire,  or  other  language 
of  a  similar  sort  is  used,  must  be  decided  by  the  law  of  the 
place  where  the  will  is  made  and  the  testator  has  his  domi- 
cil ^     So,  where  a  legacy  is  given  in  terms  expressive  of  a 

weU  defined,  and  it  is  this, — that  yon  art  not  to  proceed  by  probability  or  by 
eonjectare,  bat  that  there  mnst  be  a  dear  and  manifest  expresaiott  of  the  iu^ 
tention  on  the  face  of  the  will,  to  include  that  property  which  is  net  properly 
devised,  before  the  heir  can  be  pat  to  his  election."  Ibid.  See  also  Price 
V.  Deerhurst,  8  Sim.  R.  279,  299,  300 ;  Post,  §  489;  Robertson  on  Succes- 
sions, pp.  189 — 197. 

»  Trotter  v.  Trotter,  4  Bligh,  R.  (N.  S.)  p.  502 ;  S.  C.  3  Wils.  &  Shaw, 
p.  407. 

^  Stewart  v.  Garnett,  3  Sim.  R.   298 ;    4  Burge,  Comm.  on  Col.  and 
For.  Law,  pt.  2,  eh.  12,  p.  591. 

9  Fierson  v,  Garnett,  2  Bro.Ch.  R.  88;  2  Story  on  £q.  Jnrisp.  §  1068— « 
1074. 
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curreDcy  in  use  in  different  countries,  but  of  different  values 
therein,  the  same  rule  will  apply.  Thus,  for  example,  a  will 
made  in  Ireland  by  a  testator  domiciled  there,  giving  a  le- 
gacy of  £1000,  will  be  interpreted  to  be  a  legacy  of  £1000 
Irish  currency,  and  payable  accordingly,  and  not  a  £1000 
English  sterling  currency  ^  So,  legacies  are  deemed  payable 
according  to  the  law  of  the  country,  and  in  the  currency 
of  the  country  where  the  will  is  made  and  the  testator  is 
domiciled^. 

§  479  c.  In  like  manner  the  question,  whether  a  legatee 
by  the  terms  of  a  foreign  will  or  testament  takes  an  estate 
for  life  or  in  fee,  is  to  be  decided  by  the  law  of  the  place 
where  the  will  is  made  and  the  testator  is  domiciled,  and 
not  by  the  law  of  the  place  where  the  ccmtrorersy  arises,  or 
the  testator  was  bom\  So,  if  the  question  arises,  whether 
it  is  competent  to  make  a  particular  bequest  of  property, 
the  validity  of  it  must  be  decided  by  the  law  of  the  place 
where  the  will  or  testament  is  made,  and  the  testator  is 
domiciled  \  So,  if  a  legacy  is  ^ven  by  a  will  or  testament 
to  a  party,  who  dies  in  the  lifetime  of  the  testator,  the  ques- 
tion, whether  it  is  an  ademption  of  the  legacy,  or  whether 
the  legacy  goes  to  his  personal  representatives,  is  to  be  de- 
cided by  the  law  where  the  will  or  testament  is  made,  and  he 
is  domiciled  ^ 

§  479  d.  Another  illustration  may  arise  under  a  will, 
which  purports  to  direct  the  testator's  real  estate  to  be 


1  Id.  p.  47. 

^  Ibid. ;  Saunders  v,  Drake,  2  Ath.  465 ;  Pierson  v.  Qnmttt,  S  Bro.  Ch. 
R.  39,  47;  Malcolm  r.  Martin,  3  Bro.  Clu  R.  50;  Wallis  o.  Brightwdl,  2  P. 
Will.  88;  Lansdowne  v.  Lanadowne,  2  Bligb,  R.  60,  88,  89,  95;  4  Barge, 
Comm.  on  Col.  and  For.  Law,  pt.  2,  oh.  12,  pp.  595,  596;  Ante^  §  259, 
310—313. 

3  Brown  v.  Brown,  4  Wils.  &  Shaw,  28,  37;  Post,  $  490. 

^  Price  V.  Deerhurat,  8  Simons,  R.  279,  299 — 301 ;  2  Boollenoit,  Obsenr. 
46,  pp.  505—508. 

^  Anstrutber  v.  Cbalmer,  2  Sim.  R.  1 ;  Thornton  r.  Curling,  8  Sim.  R.310; 
S.  C.  2  Addams,  Eccles.  R.  6,  10—25  ;  Post,  §  491. 
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sold^  and  the  proceeds  to  be  applied  to  foreign  charities^ 
which  devise  is  good  by  the  law  of  the  foreign  country,  but 
is  prohibited  by  the  law  of  the  testator's  domicil.  In  such 
a  case  the  devise  will  be  void,  because  it  is  against  the  law 
of  his  domicil.  This  was  held  in  a  case,  where  a  testator 
in  England  by  his  will  directed  his  real  estate  to  be  sold, 
and  the  produce  to  be  laid  out  in  lands  or  in  the  funds,  for 
the  maintenance  of  a  charity  in  Scotland.  On  that  occasion 
the  Master  of  the  Rolls  (Sir  Wm.  Grant)  said:  '^  The 
statute  (9  Geo.  2,  ch.  36)  contains  no  express  words  pro- 
hibiting a  bequest  of  money  to  be  produced  by  the  sale  of 
land  to  charitable  purposes ;  but  it  is  settled  by  construc- 
tion, that  such  a  bequest  is  within  the  spirit  and  meaning 
of  the  law;  and  it  is  clear  that  no  charity  in  England,  not 
within  the  exception  of  the  statute,  could  have  derived  any 
benefit  from  the  produce  of  the  real  estate.  The  question 
then  is,  whether  such  produce  may  be  given  to  what,  in 
contemplation  of  the  English  law,  is  for  a  charitable  pur- 
pose, when  that  purpose  is  to  be  carried  into  execution  in 
another  country  ?  The  validity  of  every  disposition  of  real 
•estate  must  depend  upon  the  law  of  the  country  in  which 
that  estate  is  situated.  The  subject  of  this  statute  is  real 
estate  in  England.  The  owners  of  such  property  are  dis- 
abled from  disposing  of  it  to  any  charitable  use,  except  by 
deed  executed  twelve  months  before  the  death  of  the  owner, 
&c.  to  take  effect  from  the  execution.  The  words  are  per- 
fectly general,  ^  any  charitable  use  whatsoever,'  and  the  ob- 
ject could  not  be  to  treat  English  charities  less  favourably 
than  charities  to  take  effect  for  the  benefit  of  other  countries. 
It  would  be  somewhat  incongruous  to  refuse  to  permit  such 
a  disposition  for  the  most  laudable  and  meritorious  charita- 
ble institution  in  England ;  but  if  the  party  chose  to  carry 
his  benevolent  intention  beyond  England,  to  permit  him  to 
do  so,  to  the  effect  of  disinheriting  his  heir  in  his  last  mo- 
ments. The  disinheriting  of  the  lawful  heirs  by  languishing 
or  dying  persons,  which  is  treated  by  the  statute  as  a  mis- 
chief, cannot  be  less  so  when  the  effect  is  to  carry  the  pro- 
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perty  out  of  England.  Therefore,  neither  the  words  of  this 
statute,  nor  the  presumable  intention,  warrant  me  in  declar- 
ing, that  it  is  to  be  confined  to  charitable  purposes  to  be 
carried  into  execution  in  England.  The  statute  not  con- 
taining an  exception  in  favour  of  the  universities  of  Scot- 
land, as  it  does  with  regard  to  the  universities  of  England, 
I  must  consider  this  as  a  charitable  disposition,  by  which 
nothing  that  is  the  produce  of  the  testator's  real  estate  can 
pass  ^/* 

§  479  e.  The  same  rule  will  apply  to  the  ascertainment 
of  the  persons  who  are  to  take  under  a  will  or  testament, 
when  it  is  made  by  words  designating  a  particular  class  or 
description  of  persons.  Who  are  the  proper  persons  entitled 
to  take  under  the  designatio  personarum,  is  a  point  to  be 
ascertained  by  the  law  of  the  place  where  the  will  is  made 
and  the  testator  is  domiciled.  Thus,  for  example,  if  a  tes* 
tator  should  bequeath  his  personal  estate  to  his  ''heir  at 
law,"  who  is  the  person  entitled  to  take  under  that  descrip- 
tion, will  depend  upon  the  law  of  his  domicil.  If  domiciled 
in  England,  it  will  be  the  eldest  son ;  if  domiciled  in  most 
of  the  States  of  America,  it  will  be  all  his  children  ^.    So,  if 


1  Curtis  V.  Hutton,  14  Ves.  537f  541.  See  also  3  Peters,  R.  App.  pp. 
501—503. 

2  Harrison  r.  Nixon,  9  Peters,  R.  483,  504. — On  this  occasion  the  Court 
said :  '*  No  one  can  doubt,  if  a  testator  born  and  domiciled  in  England  during 
his  whole  life,  should,  by  his  will,  give  his  personal  estate  to  his  heir  at  law, 
that  the  descriptio  persona?  would  have  reference  to,  and  be  governed  by  the 
import  of  the  terms  in  the  sense  of  the  laws  of  England.  The  import  of 
them  might  be  very  different,  if  the  testator  were  bom  and  domiciled  in 
France,  in  Louisiana,  in  Pennsylvaniaj  or  in  Massachusetts.  In  short,  a 
will  of  personalty  speaks  according  to  the  laws  of  the  testator's  domicile 
where  there  are  no  other  circumstances  to  control  their  application ;  and  to 
raise  the  question  what  the  testator  means,  we  must  first  ascertain  what  was 
his  domicile  and  whether  he  had  reference  to  the  laws  of  that  place  or  to  the 
laws  of  any  foreign  country.  Now,  the  very  gist  of  the  present  controversy 
turns  upon  the  point,  who  were  the  person  or  persons  intended  to  be  desig- 
nated by  the  testator  under  the  appellation  of  *  heir-at-law.*  If,  at  the  time 
of  making  his  will,  and  at  his  death,  he  was  domiciled  in  England,  and  had 
a  reference  to  its  laws,  the  designation  might  indicate  a  very  different  persoji 
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a  person  domicQed  in  HoUfmd  should  bequeatli  his  property 
to  the  ''  male  children'*  of  certain  persmis^  and  the  question 


or  persons  from  what  might  be  the  case,  (we  do  not  say  what  u  the  case), 
i(  at  the  time  of  making  his  will»  and  of  his  death,  he  was  domiciled  in  Penn- 
•yhrania.     In  order  to  raise  the  qoestion  of  the  true  interpretatien  and  desig- 
aaHoiif  it  seems  to  ns  in^spensable  that  the  country  by  whose  laws  bis  will 
if  to  be  interpreted,  should  be  first  ascertained;  and  then  the  inquiry  is 
naturally  presented,  what  the  provisions  of  those  laws  are."     Mr.  Surge  has 
put  a  number  of  cases  from  the  foreign  law,  on  the  same  subject.     He  says: 
**  The  legal  effect  of  the  expression,  '  lawful  heirs,'  will  not  be  controlled  by 
wordsi  which  import  an  equality  of  distribution  amongst  the  heirs;  bnt  those 
Words  will  be  understood  as  referring  to  the  equality  which  is  consistent  with, 
and  recognised  by  that  law,  which  the  testator  is  presumed  to  have  invoked* 
The  institution  of  heirs  was  thus  expressed:  '  Fratrum  et  sororum  filios  ac 
nepotes  hseredes  legitimes  ex  sequis  partibus.'  (Voet,  lib.  28,  tit.  5»  n*  17«) 
If  tb«  whole  inheritance  were  to  be  divided  amongst  those  heirs  in  equal  parts, 
the  qualification  of  legitimus  bxres  would  be  disregarded,  because,  according 
to  the  order  of  succession  established  by  law,  the  grandsons  of  one  brother 
succeeding  with  the  sons  of  another  do  not  take  per  capita,  but  per  stirpes* 
The  equality,  therefore,  to  be  observed  in  the  distribution,  and  which  wtoMi 
bs  presumed  to  have  been  that  contemplated  by  the  testator,  is  that  which 
the  law  admits,  namely,  an  equality  between  the  stirpes,  and  not  between  the 
individuals,  (Neostad.  Decis.  33).     A  case  arose  in  the  court  at  Brabant, 
of  a  father  domiciled  in  Brabant,  who  had,  in  the  institution  of  his  son,  de- 
sired him  to  allow  that  which  he  had  left  him  to  go  to  his  lawful  children.    It 
was  decided,  that  the  grandfather's  estate  would  devolve  on  those  children 
bnly  who  would  take  according  to  the  law  of  Brabant  in  the  case  of  intestacy, 
namely,  the  children  of  the  first,  to  the  exclusion  of  those  of  a  second  mar- 
riage.    (Stockmans,  Curiae  Brab.  Decis.  27.)     Under  an  institution  by  the 
description  of '  brothers,'  brothers  of  the  whole  blood  only  will  take,  if,  ac- 
cording to  the  law  in  the  place  of  the  lex  loci  domicilii,  the  children  of  the 
iather's  or  mother's  side  only  are  excluded  from  the  succession.     (Christin* 
ad  Leg.  Mech.  tit.  16,  art.  7,  n.  5,  6;  Voet,  lib.  28,  tit.  5, n.  18;  Rodenb. 
de  Jure  Quod  Ori.  de  Stat.  Divers,  tit.  3,  c.  2,  n.  6,  p.  135;  Someren  de 
Reprses.  c.  5,  n.  4.)     If  a  testator  institute  as  his  heirs  those  whom  he  calls 
proximi,  without  using  any  expression  pointing  to  those  who  would  by  law 
succeed  to  him  in  case  of  intestacy,  and  he  leaves  no  children,  it  is  doubtful 
who  are  entitled  to  the  succession,  whether  those  who  would  take  according 
to  the  law  of  the  place  of  his  domicil,  or  those  who  were  really  and  naturally 
the  nearest  to  the  testator  in  blood,  although  according  to  that  law  they  could 
not  be  his  heirs.     Thus,  if  the  testator  were  domiciled  in  a  country  where 
the  relations  of  the  deceased  mother  succeed  in  preference  to  the  surviving 
father,  the  latter  is  the  nearest  in  blood  to  the  deceased,  although  he  is  not 
nearest  in  the  order  of  succession.     It  seems  that  the  term  proximus  would 
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should  arise,  as  it  well  might,  whether  by  ''  male  children" 
be  meant  male  descendants,  that  is,  descendants  claiming 
through  males  only,  the  question  would  be  decided  by  the 
interpretation  put  upon  those  words  by  the  law  of  Holland. 

receive  its  Bttural  signification,  and  consequently  the  father,  as  the  nearest  in 
blood,  would  succeed,  and  not  the  descendant  in  the  maternal  line.  (Veet,  lib. 
28,  tit.  5,  n.  19,  and  lib.  36,  tit.  1,  n.  25;  Someren,  de  Repress*  c.  6.)    But 
it  is  said,  that  this  construction  is  made  to  depend  on  the  degree  in  which 
the  law  of  succession  deviates  from  the  natural  sense  of  the  word  proximns. 
And  where  in  cases  of  intestacy  some  of  the  nearest  are  admitted  to  the  s&e- 
cession  with  some  more  remote  in  blood,  the  construction  would  be  according 
to  the  legal  sense.     If  therefore  a  testator,  instituting  his  wife  as  his  heir, 
should  direct  that  the  inheritance  after  his  death  should  revert  to  the  nearest, 
then,  according  to  the  jus  Scabinicum,  [Sen-Cons-Trebellianicnm,]  the  father 
would  be  entitled  to  one  half,  and  all  the  brothers  to  the  other  half.     (lb. 
Sande,  Decis.  Fris.  lib.  4,  tit.  5,  def.  6.)     If  the  testator  has  called  to  the 
succession  those  who  are  nearest  to  him  in  case  of  intestacy,  recourse  must  be 
had,  not  to  the  laws  of  the  different  countries  in  which  his  immovable  pro- 
perty is  situated,  to  decide  who  are  the  persons  entitled  to  succeed,  but  to 
the  lex  loci  domicilii.     And  then  it  may  happen  that  those  would  succeed 
who  will  not  be  the  nearest  in  blood.    (Sande,  Decis.  Fris.  lib.  4,  tit.  5,  def. 
6,  8;  Voet,  lib.  36,  tit.  1,  n.  25,  lib.  28,  tit.  5,  n.  20;  Mantica,  de  Conj. 
ult.  Volunt.  lib.  8,  tit.  14,  n.  10;  Van  Leeuwen,  Cens.  For.  pt.  1,  lib.  3, 
c.  7,  n.  19;  Neostad,  decis.  35;  Jul.  Clarus.  §  Testam.  qu«st.  76,  n.  13; 
Someren,  de  Reprses.  c.  5,  n.  16;  Ante,  vol.  2,  p.  856.)     In  a  bequest  of  a 
pecuniary  legacy,  where  the  will  affords  no  direct  evidence  of  the  currency  in 
which  the  testator  intended  it  to  be  paid,  his  greater  familiarity  with  the  cur- 
rency of  the  country  in  which  he  is  domiciled,  than  with  that  of  any  other 
place,  justifies  the  presumption  that  he  has  in  view  that  currency,  when  he 
expresses  no  other  currency  in  which  his  bequest  is  to  be  paid.     The  father 
of  a  family,  who  was  domiciled  in  a  village  in  Peyrouse,  in  Italy,  was  on  a 
visit  to  Ancona  on  business.     He  made  his  will  in  the  latter  place,  and  gave 
a  legacy  to  one  of  his  daughters  of  five  hundred  florins.     Florins  were  of  less 
value  at  Ancona  than  at  Peyrouse,  and  the  question  raised  was,  whether  the 
legacy  should  be  paid  according  to  the  value  of  the  florins  at  Ancona,  or  at 
Peyrouse ;  and  it  was  determined  it  ought  to  be  paid  according  to  the  value 
at  Peyrouse,  the  place  of  the  testator*s  domicil.     Where  a  legacy  consists  of 
a  certain  number  of  modii  of  com,  Hertius  says,  that  the  modii  ought  to  be 
according  to  the  measure  of  the  place  of  the  testator's  domicil,  and  not  ac- 
cording to  that  of  the  place  where  the  testament  was  made.     So,  if  a  testator 
having  lands  in  different  places  devise  a  thousand  acres  without  any  other  ex« 
pression,  such  a  devise  must  be  understood  according  to  the  measurement 
prevailing  in  the  place  of  his  domicil."     4  Burge,  Comm.  on  Col.  and  For. 
Law,  pt.  2,  ch.  12,  pp.  591 — 594.     See  also  2  Burge,  Comm.  pt.  2,  ch.  9, 
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§  479/.  But  the  question  may  be  asked,  in  these  and 
the  like  cases,  what  is  to  be  the  rule  of  construction,  if  the 
will  or  testament  is  made  by  the  party  in  the  place  of  his 
domicil ;  but  he  is  in  fact  a  native  of  another  country ;  or 
if  the  will  or  testament  is  made  in  a  country  of  which  the 
party  is  a  native,  and  according  to  the  forms  of  law  in  that 
country,  and  yet  at  the  time  his  actual  domicil  is  in  another 
country,  by  whose  laws  the  will  or  testament  so  made  is 
equally  good.  The  answer  to  both  questions  is  the  same. 
The  law  of  the  place  of  his  actual  domicil.  Thus,  for  ex- 
ample, where  a  native  of  Scotland,  domiciled  in  England, 
having  personal  property  only,  executed  during  a  visit  to 
Scotland,  and  deposited  a  will  there,  prepared  in  the  Scotch 
form,  and  died  in  England;  it  was  held,  that  the  will  was 
to  be  construed  according  to  the  English  law  ^ 


pp.  855—860;  Ante,  §  271,  271  a,  note;  Post,  §  484;  Sand.  Decis.  Frisic. 
lib.  4,  tit  8^  Defin.  7,  p.  194. 

^  Anstrutber  o.  Chalmer,  2  Sim.  R.  1 ;  Harrison  p.  Nixon,  9  Peters,  R. 
483,  504,  505,  note. — Mr.  Burge,  on  this  subject,  says :  "  The  law  of  the 
place  of  domicil  in  many  cases  affords  the  rule  of  construction,  when  the 
testator  has  used  expressions  which  are  either  ambiguous  or  of  different  sig- 
nifications in  different  countries.  Thus,  if  a  testator  does  not  institute  his 
heirs  by  name,  but  by  the  description  of  those  who  would  succeed  to  his 
estate  in  case  he  had  died  intestate,  and  the  rules  of  succession,  where  his 
real  or  immoyable  property  is  situated  are  different  from  those  which  prevail 
in  the  place  of  his  domicil,  or  in  that  in  which  he  made  his  will,  or  in  that 
where  the  judicial  tribunal  is  which  adjudicates  on  the  will,  the  laws  of  suc- 
cession which  prevail  in  the  place  of  his  domicil  are  those  which  would  be 
adopted.  And  the  more  general  opinion  is,  that  even  with  respect  to  the 
succession  to  real  or  immovable  property,  the  laws  of  succession  in  the  place 
of  domicil,  and  not  those  in  loco  rel  sitae,  prevail.  The  ground  on  which 
this  rule  rests  is,  that  as  it  becomes  necessary  to  ascertdn  the  sense  in  which 
the  testator  has  used  the  expression,  and  what  laws  of  succession  he  con- 
templated, it  is  presumed  that  they  were  those  of  the  country  in  which 
he  was  domiciled,  because  it  must  be  supposed  he  was  familiar  with  those 
laws.  There  are  grounds  for  presuming  he  was  acquainted  with  them  ;  but 
there  exist  no  grounds  for  presuming  him  to  be  acquainted  with  any  other 
laws  of  succession.  In  affixing  the  sense  in  which  he  has  used  certain  words, 
terms,  or  phrases,  he  is  presumed  to  have  adopted  that  which  prevailed  in 
the  place  of  his  domicil.     It  has  been  sometimes  said  that  they  ought  to  be 
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§  479  g.  Another  question  may  also  be  propounded. 
Suppose^  at  the  time  of  the  making  of  a  will  or  testament, 
the  testator  is  domiciled  in  the  place  where  it  is  made,  and 
he  afterwards  removes  to  another  place,  where  he  is  domi- 
ciled at  his  death ;  does  such  removal  change  the  rule  of 
construction,  so  that  if  there  is  a  difference  between  the  law 
of  the  original  domicil  and  that  of  the  new  domicil,  as  to 
the  interpretation  of  the  terms,  the  law  of  the  new  domicil 
is  to  prevail  7  Or,  does  the  interpretation  remain,  as  it  was 
by  the  law  of  the  original  domicil  7  This  question  does  not 
seem  to  have  undergone  any  absolute  and  positive  decision 
in  the  courts  acting  under  the  common  law  ^ 

§  479  h.  The  same  rules  of  construction  will  generally 
apply  to  wills  and  testaments  of  immovable  property ;  un- 
less, indeed,  it  can  be  clearly  gathered  from  the  terms  used 
in  the  will,  that  the  testator  had  in  view  the  law  of  the 
place  of  the  situs,  or  used  other  language,  which  necessarily 
referred  to  the  usages  and  customs  or  language  appropriate 
only  to  that  situs ^.  ''Thus,"  to  borrow  an  illustration 
from  Mr.  Burge,  ''  in  case  the  limitation  of  a  deed  or  will 
were  made  in  England,  in  favour  of  the  heir  of  A.,  a  person 
who  had  no  children,  and  the  settler  or  testator  has  pro- 
perty in  England,  Jamaica,  and  British  Guiana,  if  the  con- 
struction of  the  term  heir  was  to  be  in  conformity  with  the 


understood  in  the  sense  in  which  they  are  accustomed  to  he  used  in  the  place 
where  the  will  or  contract  was  made ;  hut  it  would  be  impossible  to  consider 
this  as  a  general  rule ;  for  the  residence  of  the  party  in  the  place  may  have 
been  for  so  short  a  time  as  to  negative  the  presumption  that  he  was  even  ac- 
quainted with  that  sense."  4  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2, 
ch.  12,  pp.  590,  591.  See  also  2  Burge,  Oomm.  on  Col.  and  For.  Law,  pt.  2, 
ch.  9,  pp.  855 — 857. 

1  It  was  alluded  to,  and  reserved  for  consideration  in  Harrison  v.  Nixon, 
9  Peters,  R.  483,  505.  See  ante,  §  473  ;  4  Burge,  Comm.  on  Col.  and 
For.  Law,  pt.  2,  ch.  4,  §  5,  p.  169;  Yates  v.  Thomson,  3  Clarke  &  Finell. 
544,  583—589. 

2  Trotter  v.  Trotter,  3  Wills.  &  Shaw,  407;  S.  C.  4  Bligh,  R.  (N.  S.) 
502,  505 ;  2  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  9,  pp.  857, 
858. 
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law  of  England,  the  father  of  A.  wotdd  take ;  if  according  to 
the  law  of  Jamaica,  the  elder  brother ;  and  if  according  to 
the  law  of  British  Guiana,  his  father,  brothers,  and  sisters 
would  take  his  immovable  property.  It  is  not  to  be  pre- 
sumed that  he  used  the  expression  in  thiee  different  senses, 
or  that  he  adopted  the  legal  import  given  to  it  bj  the  law 
of  the  one  place,  rather  than  that  ^ven  to  it  by  the  law  of 
either  of  the  other  two  places.  But  if  his  domicil  were  in 
England,  there  is  the  presumption  that  he  was  acquainted 
with  the  sense  attached  to  it  by  the  law  of  England,  and 
that  he  used  it  in  this  sensed  So,  if  a  testator  should  devise 
his  real  property  to  his  next  of  kin,  who  would  be  entitled, 
would  depend  upon  the  construction  given  to  the  words  by 
the  law  cf  his  donKciP. 

^  479  f.  Foreign  jurists  have  discussed  this  subject  on 
various  occasions'.  BouUenois  says :  When  the  question 
is  respecting  the  interpretation  of  clauses  expressed,  in  a 
conlract  or  a  testament,  it  is  ordinarily  the  drcumstaaces 
of  the  case  which  are  to  decide  it.  In  effect,  if  we  some- 
times find  clauses  or  dispositions  in  contracts  or  testaments^ 
which,  from  not  being  sufficiently  developed,  leave  some 
uncertainty  of  knowing  whether  they  are  to  be  understood 
according  to  the  law  of  the  place  where  the  acts  are  exe- 
cuted, or  according  to  the  law  of  the  place  where  the 
goods  are  situated,  or  according  to  the  law  of  the  do- 
micil of  one  or  other  of  the  contracting  parties,  or  finally, 
according  to  some  other  law.  After  citing  the  opinions  of 
other  jurists,  he  declares  his  own  opinion  to  be,  that  the 
law  of  the  place  where  the  act  is  executed  does  not  always 
jumish  the  proper  rule  of  interpretation  in  all  cases  ^;  but 
that  the  only  rule  which  can  be  prescribed,  is  that  of  deter- 
mining according  to  the  different  circumstances  belonging 


^  2  Burge,  Coram,  on  Col.  and  For.  Law,  pt.  2,  ch.  9,  p.  858. 

2  Ibid. 

3  See  Sand.  Decis.  Fris.  lib,  4,  tit.  8,  Defin.  7,  p.  194. 
*  2  BouUenois,  Obscrv.  46,  pp.  489,  490. 
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to  each  case.  These  circumstances  will  sometimes  compel 
us  to  follow  the  law  of  the  place  of  the  contract  or  testa* 
ment^  sometimes  that  of  the  situs  ret,  sometimes  that  of  the 
d(Hnicil  of  the  party^  and  sometimes  the  j^ace  where  the 
payment  or  performance  is  to  be.  He  adds,  that  he  finds 
no  doctrine  more  reasonable,  than  that  which  Dumoulin 
has  laid  down  upon  this  subjects 


1  2  Boullenois,  Observ.  46,  pp.  494,  603 — 5 IS  ;  Id.  pp.  587,  5SS. — 
Mr.  Barge  has  cited  from  2  Boullenois,  Observ.  46,  p.  584  et  seq.  a  passage 
illastratiDg  BoalleDois*s  opinion.  ''The  terms/'  says  Mr.  Bnrge,  *'in 
which  the  contract  is  expressed,  may  receive  a  construction,  according  to  the 
law  or  usage  of  the  place  where  the  contract  is  made,  different  from  that 
which  is  given  to  them  by  the  law  of  the  situs.  If,  by  adopting  the  one  sense, 
the  contract  would  be  brought  within  the  prohibition  of  the  law  of  the  situs, 
that  construction  ought  to  be  rejected.  But  if  this  would  not  be  the  conse- 
quence, and  the  adoption  of  either  meaning  would  not  afford  a  ground  to 
prevent  the  contract  from  being  completed  by  the  law  of  the  situs,  it  has 
been  a  question,  whether  the  construction  given  by  the  law  or  usage  of  the 
situs,  or  that  given  by  the  law  of  the  place  where  the  contract  was  made, 
ought  to  prevail.  Thus,  in  some  countries,  the  limitation  by  gift  or  devise 
to  a  person,  and  '  si  sine  liberis  discesserit '  to  another,  operates  as  a  sub- 
stitution. The  children,  'positi  in  conditione,'  are  also  considered  as  'positi 
in  dispositione,'  and  are  entitled  to  take.  Such  was  the  law  of  Toulouse. 
But  under  the  coutume  of  Paris,  the  expression  '  si  sine  liberis*  imported 
only  a  condition,  and  consequently,  if  there  were  no  failure  of  children*, 
there  was  no  substitution.  The  following  case  occurred,  on  which  M.  Bool- 
lenois  gave  his  opinion:  The  Comte  de  R.,  domiciled  in  Languedoc,  made 
a  settlement  on  the  marriage  of  his  son,  who  had  resided  in  Paris  many 
years,  and  the  lady  with  whom  he  married  was  a  native  of,  and  domiciled  ia 
Paris.     The  Comte  executed  a  general  power  of  attorney  to  the  Bishop 

of to  arrange  the  marriage  settlement.     By  this  settlement  he  gave  to 

his  son  a  moiety  of  all  his  estate,  movable  and  immovable,  then  belonging 
to  him,  or  which  should  belong  to  him  on  the  day  of  his  death.  '  Sous  la 
condition  que,  si  le  futur  ^poux  d6cede  sans  enfans  m&les,  nes  de  ce  mariage, 
la  moitie  des  biens  a  lui  pr^sentement  donnas,  retoumera  k  I'ainl  de  sea 
freres,  ou  h  Tain^  des  enfants  m^es  dudlt  ain6 ;  aprds  tontes  fois  q«e  lea 
conventions  de  la  dlte  Demoiselle  future  Spouse  auront  et6  pay6ea  et  ac- 
quittees,  et  que  deduction  aura  6te  faite  de  la  legitime  des  flllea,'  There 
were  issue  of  the  marriage  a  son  and  daughter.  The  real  property  was 
situated  in  Toulouse.  The  son  claimed  it,  insisting  that  his  father  had  created 
a  substitution,  and  that  he  took  as  a  substitute.  The  daughter  contended 
that  no  substitution  was  created,  that  the  condition  had  failed,  and  that 
consequently,  the  father  having  died  without  making  any  diipositioSi  fehe 
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§  479  k.  We  have  already  had  occasion,  in  part,  to 
refer  to  the  opinions  of  Dumoulin  on  this  subject  ^  He 
reproves  the  doctrine  maintained  by  many  jurists,  that  the 
law  and  custom  of  the  place  where  a  contract  is  made,  is 
to  govern  the  contract  in  all  cases.     Et  advertendum,  quod 


was  entitled,  with  her  brother,  as  one  of  the  heirs  ab  intestato.     The  opinion 
g;iyen  by  M.  Boollenois  was,  that  the  import  of  the  expression  given  by 
the  law  of  Paris,  where  the  contract  was  made,  and  where  two  of  the  parties 
to  it  were  domiciled,  and  the  donor  was  present  by  his  attorney,  must  pre- 
vail.    This  opinion  was  confirmed  by  sentence  des  Requites  da  Palais  of 
the  21st  of  August,  1734,  in  favour  of  the  daughter.     But  this  sentence 
was  reversed  on  appeal,  and  the  decision  was  given  in  favour  of  the  son. 
There  is  great  force  in  the  arguments  by  which  this  learned  jurist  maintains 
his  opinion.     The  principal  ground  on  which  the  decision  proceeded,  was, 
that  the  domicil  of  the  father,  the  donor,  was  in  Toulouse,  and  that  it  must 
be  presumed  he  contemplated  the  law  with  which  he  was  acquainted,  rather 
than  that  of  Paris,  with  which  he  might  be  unacquainted,  and,  that  in  donations, 
the  intention  of  the  donor  is  principally  to  be  considered,  since  the  part  of 
the  donee  u  confined  to  the  acceptance  of  the  donation.     But,  in  the  present 
casey  this  consideration  loses  much  of  the  weight  to  which  it  might  other* 
wise  be  entitled,  because  the  donor  had  granted  a  general  power  of  attorney 
to  a  person  resident  in  Paris  to  arrange  the  settlement,  and  had  not  pre- 
scribed the  terms  or  conditions  it  should  contain.     It  was  not  in  this  case 
insuted,  nor  is  it  the  doctrine  of  jurists,  that  the  situs  of  the  property 
requires  the  application  of  its  law  to  determine  the  legal  import  of  any 
expression  in  the  contract.     The  text  of  the  civil  law  is,  that  *  In  stipnla- 
tlonibus,  et  in  caeteris  contractibus,  id  sequamir,  quod  actum  est ;  et  si  non 
pateat  quod  actum  est,  erit  consequens,  ut  id  sequimur,  quod  in  regione  in 
quA  actum  est,  frequentatur.'     It  has  been  justly  considered,  that  this  rule 
is  too  general ;  for  that,  if  it  were  universally  followed,  the  intentions  of  the 
contracting  parties  must  be  frequently  defeated.     It  has  been  seen,  in  the 
passive  already  cited,  that  it  was  condemned  by  Du  Moulin.   In  his  opinion, 
and  he  is  followed  by  BouUenois,  the  interpretation  of  expressions  in  a  con- 
tract must  depend,  not  on  the  place  where  it  is  made,  but  on  those  other 
circumstances,  from  which  the  will  or  intention  of  the  parties  may  be  in- 
ferred.    Generally,  the  interpretation  which  it  would  receive  in  the  place  of 
their  domicil  is  that  which,  it  is  most  probable,  will  be  conformable  to 
their  intention."     2  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  9,  pp. 
855 — 857;    2    Boullenois,  Observ.   46,   pp.    518 — 538;    Ante,    §    275. 
BouUenois  gives  other  illustrations  of  his  doctrine.     2  Boullenois,  Observ. 
46,  pp.  495 — 518.     Bouhier  seems  to  hold  a  similar  opinion.     Bouhier, 
Cout.  de  Bourg.  ch.  21,  n.  220 — 222. 
*  Ante,  §274,  441. 
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Doctores  pessime  intelligunt,  L.  si  fundus  de  evicti ;  Quia 
putant  ruditer  et  indistincte,  quod  debeat  ibi  inspici  locus  et 
consuetudo,  ubi  Jit  contractus,  et  sic  jus  in  loco  contractus. 
Quod  est  falsum ;  quinimo  jus  est  in  tacita  et  verisimiUter 
mente  contraJientium.  And  he  explains  himself  thus  :  Aut 
statutum  loquitur  de  his,  qtue  concemunt  nudam  ordinar 
tionem  vel  solemnitatem  actus,  et  semper  inspicitur  statutum 
vel  consuetudo,  ubi  actus  celebratur,  sive  in  contractibus,  she 
in  judiciis,  sive  in  testamentis,  sive  in  instrumentis,  aut  aliis 
con/iciendis^.  Aut  statutum  loquitur  de  hiSj  cpwe  meritum 
scilicet  causcB  vel  decisionem  concemunt ;  et  tunc  aut  in  his, 
quce  pendent  a  voluntate  partium,  vel  per  eas  immutari  pos^ 
sunt,  et  tunc  inspiciuntur,  circumstantice  voluntatis  quorum, 
una  est  statutum  loci,  in  quo  contrahitur,  et  domicilii  contror 
hentium  antiqui  vel  recentis,  et  similes  circumstantice  *. 

§  479  /.  Hertius  lays  down  the  rule,  that  the  words  of 
a  testator  are  to  be  especially  interpreted  according  to  the 
custom  of  the  place  where  the  testator  had  his  origin  or 
domicil.  Hinc  jurisconsuki  verba  testatoris  prcecipuk  in- 
terpretantur  secundum  loci  consuetudinem,  ubi  testator  ori- 
ginem  vel  domicilium  habeat  *.  And  he  illustrates  it  by  the 
case  of  a  bequest  of  so  many  measures  of  wheats  or  so 
many  acres  of  land,  where  the  question  arises  as  to  the 
quantity  of  the  measures  or  of  the  acres^  whether  to  be 
understood  according  to  the  lex  loci  of  the  testament, 
or  the  lex  domicilii  of  the  testator*.  The  like  doctrine  is 
adopted  by  John  Voet,  by  Stockmans,  by  Christin©us,  by 
Rodenburg,  and  by  Sandius  K  Stockmans  uses  the  follow- 
ing language :   Non  exigua  vis  est  communis  regula,  qme 

^  Molin.  Opera,  torn.  3,  Comm.  in  Cod.  Jib.  1,  tit.  \,  p.  554,  (edit.  1681); 
Ante,  §  260,  274,  441;  2  Bonllenois,  Observ.  46,  p.  495. 

a  Ibid. 

3  1  Hertii,  Op.De  CoUis.Leg.  §6,  n.  8,  p.  222,  (edit.  1716);  Id.  p.  158, 
(edit.  1737);  2  Burge,  Comm.  on  Col.  and  For.  Law,pt.  2,  cb.  9,  pp.  859, 
860. 

*  Ibid. ;  Molin.  Opera,  torn.  1,  De  Fiefs,  §  83,  n.  86,  p.  410,  (edit.  1661). 

^  See  Ante,  §  479  e,  note  ;  4  Burge,  Comm.  on  Col.  and  For.  Law,  pt. 
2,  cb.  12,  pp.  591 — 594,  wbere  the  opinions  of  these  jurists  are  cited. 
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dictat,  tesiatorem  in  duhio  censert  disposiiianem  suam  ctptare 
jure  ilKtis  loci,  ubi  agit  et  testamentum  condit,  et  comuetu- 
dinem  ac  leges  rmmietpales  loci  tacite  infiuere,  ac  temperare 
generales  testcmtium  locutiones  et  dispositianes^.  Paul  Voet 
sajfi :  In  specie  autem  consuetudo  legis  verba  ambigua  inter" 
pretatur  ;  et  si  non  appareat,  quid  actum  sit  inter  contra- 
heates,  ad  earn,  tanquam  rerum  ac  verborum  dommam,  recur-- 
ritnr.     Quam  etiam  in  perscmtandd  testatoris  voktntate^. 

§  479  m.  Indeed,  it  may  be  laid  down  as  a  general  rule, 
that  wherever  there  are  words  of  an  ambiguous  significa- 
tion, or  different  significations  in  different  countries  are 
used  in  a  will,  they  are  to  be  interpreted  in  the  sense  in 
which  they  are  used  in  the  law  of  his  domicil,  with  whidi 
he  may  be  presumed  either  to  be  most  familiar,  or  to  hare 
adopted.  Sandius  says  :  In  ambigua  hoc  testatoris  vabat' 
tate  spectandum  esse  consuetudinem  regionis,  in  qua  testator 
versatus  estK  The  same  rule  has  been  recognised  in 
Eng^d^  or  rather,  it  has  been  generalized ;  for  it  has,  in 
efiect,  been  held,  that,  in  the  construction  of  ambignoos 
instruments  or  contracts,  the  place  of  executing  them,  the 
domicil  of  the  parties,  the  place  appointed  for  its  exe- 
cution, and  other  circumstances,  are  to  be  taken  into  con* 
sideration^. 


^  Stockm.  Decis.  2?,  u.  1,  p.  (tl. 

9  P.  Voet,  do  Stat  $  3,  ch.  1,  n.  2,  p.  100,  (edit.  1716);  M.  p.  Ill, 
(edit.  1661). 

3  Sand.  Decis.  Fris.  lib.  4,  tit.  8,  Defin.  7,  p.  195. 

^  Lansdowne  o.  Lansdownei  2  Bliig;h,  R.  60,  87;  4  Buige,  Comm.  on 
CoU  and  For.  Law,  pt.  2,  cb.  12,  pp.  590,  591. 
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CHAPTER  XII. 

SUCCESSION   AND   DISTRIBUTION. 

§  480.  Having  considered  the  operation  of  foreign  law 
in  regard  to  testaments  of  movable  property  and  of  im- 
movable property,  we  next  proceed  to  the  right  of  succession 
in  cases  of  intestacy,  or,  as  the  phrase  is,  of  succession  ab 
iniestato.  And  here  the  preceding  discussions  have  left 
little  more  to  be  done,  than  to  state  the  general  principles 
applicable  to  each  species  of  property. 

§  481.  First,  in  relation  to  movable  property.  The 
universal  doctrine  now  recognised  by  the  common  law^ 
although  formerly  much  contested,  is,  that  the  succession 
to  personal  property  is  governed  exclusively  by  the  law  of 
the  actual  domicil  of  the  intestate  at  the  time  of  his  deaths 


^  Many  of  the  authorities  to  sustain  this  point  have  heen  already  cited, 
Ante,  §  380 — 385,  465 — 474.  But  some  others  may  be  here  referred  tOy 
Pipon  V.  Pipon,  Ambler,  R.  25 ;  Thome  v.  Watkins,  2  Yes.  R.  35 ; 
1  Chitty  on  Comm.  and  Manuf.  661 ;  Sill  v.  Worswick,  1  H.  Black.  690, 
691 ;  Bruce  v.  Bruce,  2  Bos.  &  Pull.  229,  note;  Hunter  v.  Potts,  4  T.  R. 
182;  Potter  v.  Brown,  5  East,  R.  130;  Doe  d.  Birtwhistle  v.  Vardill, 
5  Barn.  &  Cress.  438,  450—455 ;  S.  C.  9  Bligh,  R.  32—88 ;  2  Clarke  & 
Finell.  R.  571 ;  Yates  v.  Thomson,  3  Clarke  &  Finell.  R.  544;  Robertson 
on  Succession,  ch.  7,  pp.  104 — 117;  Id.  ch.  8,  pp.  118 — 201;  Thornton 
V.  Curling,  8  Sim.  R.  310  ;  Price  r.  Deerhurst,  8  Sim.  R.  279,  299  ;  Moore 
V,  Budd,  4  Hagg.  Eccles.  R.  346,  354;  4  Burge,  Comm.  on  Col.  and  For. 
Law,  pt.  2,  ch.  4,  §  5,  pp.  156—170;  Ante,  §  362,  367,  378.  For  a  long 
time  the  law  of  Scotland  was  unsettled  on  this  point,  but  it  now  coincides  with 
that  of  England.  Robertson  on  Succession,  ubi  supra ;  4  Burge,  Comm. 
ubi  supra;  Stairs,  Instit.  b.  3,  tit.  8,  §  35  ;  Ersk.  Inst.  b.  3,  tit.  9,  §  4; 
Liverra.  Dissert.  162,  163;  Olivier  v.  Townes,  14  Martin,  R.  99;  Shultz 
V.  Pulver,  3  Paige,  R.  182;  De  Sobry  v.  De  Laistre,  2  Harr.  &  John.  R. 
193,  224,  228;  Holmes  v.  Remsen,  4  John.  Ch.  R.  460;  S.  C.  20  John. 
R.  229;  De  Couche  v.  Savatier,  3  John.  Ch.  R.  190;  Erskine,  Inst.  b.  3, 
tit.  2,  §  40,  41 ;  Id.  b.  3,  tit.  9,  §  4;  2  Kaims,  Equity,  b.  3,  ch.  8,  §  3, 4, 
pp.  333,  345 ;  1  Boullenoisi  Observ.  20,  p.  358 ;  2  BoolIenoiSi  54 ;  Id. 

Z  Z 
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It  is  of  no  consequence  what  is  the  country  of  the  hirth  of 
the  intestate^  or  of  his  former  domicile  or  what  is  the  actual 
situs  of  the  personal  property  at  the  time  of  his  death ;  it 
devolves  upon  those  who  are  entitled  to  take  it  as  heirs  or 
distributees^  according  to  the  law  of  his  actual  domicil  at 
the  time  of  his  death '«  Hence,  if  a  Frenchman  dies  intes* 
tate  in  America,  all  his  personal  property,  whether  it  be  in 
America  or  in  France,  is  distributable  according  to  the  sta- 
tute of  distribution  of  the  State  where  he  then  resided,  not^ 
withstanding  it  may  differ  essentially  from  the  distribution 
prescribed  by  the  law  of  France* 

§  481  a.  So  the  like  rule  prevails  in  the  ascertainment  of 
the  person  who  is  entitled  to  take  as  heir  or  distributee. 
The  law  of  the  domicil,  therefore,  is  to  decide  whether  pri- 
mogeniture gives  a  right  of  preference  or  an  exclusive  right 
to  the  succession,  and  whether  a  person  is  legitimate  or  not, 
to  take  the  succession.  So,  whether  persons  are  to  take  per 
tapita  or  per  stirpes ;  and  the  nature  and  extent  of  the 
right  of  representation.  Thus,  for  example,  in  England 
Bnd  in  some  of  the  American  States,  there  is  no  right  of 
representation  beyond  that  of  brothers'  and  sisters'  children, 
as  to  the  right  of  distribution  in  cases  of  intestacy  of  mova- 
ble property.  If,  therefore,  a  man  should  die,  leaving  a 
^brother  and  sister,  and  the  grandchildren  of  a  deceased 
brother,  the  latter  would  not  take  anything  in  virtue  of  a 
representation  of  the  deceased  brother  ^ 


57;  FergnsBon  on  Mar.  and  Divorce,  346,  861 ;  Vattel,  b.  2,  %  85,  109, 
110,  111 ;  1  Hertii  Opera,  De  CoHis.  Leg.  %  4,  n.  26, p.  185,  (edit.  1787); 
Id.  p.  192,  (edit.  1716);  Hnberas,  De  Confl.  Leg.  lib.  1,  tit.  8,  $  15; 
Henry  on  Foreign  Law,  pp.  18 — 15  ;  Id.  pp.  46,  196  ;  J.  Voet,  Ad  Pand. 
lib.  88,  tit.  17,  §84,  p.  596;  Harvey  r.  Richards,  1  Mason,  R.  418; 
2  Froland.  M^m.  1294;  2  Dwarris  on  Stat.  649. 

1  Ibid. 

^  4  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  4,  §  5,  pp.  156— 
160.  As  in  cases  of  movable  property,  the  law  of  the  domicil  is  thus  held  to 
regulate  the  succession  and  distribution  thereof,  the  question  may  often  be- 
come important,  what  is  the  actual  domicil?  As  to  this,  see  Ante,  §  44 — 50. 
Upon  this  subject  many  difficult  questions  may  arise.     See,  for  example, 
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§  481  6.  This  same  doctrine  is  maintained  with  equal 
broadness  by  foreign  jurists.  It  is  founded  in  a  great  mear 
sure  upon  the  doctrine  that  movables  have  no  siius,  and 
accompany  the  person  of  the  owner;  so  that,  in Jictione  juris, 
they  are  always  deemed  to  be  in  the  place  of  his  domicil. 
MobiUa  sequuntur  personam,  et  ejus  ossibus  adhcerent\ 
Thus  Rodenburg,  referring  to  the  effect  of  a  change  of 
domicil  on  succession,  takes  the  very  distinction  between 
movable  property  and  immovable  property,  founded  upon 
its  nature  and  character.  Jus  rebus  succedendi  immobilibus, 
semper  a  loco  ret  sitce  metiendum,  hue  non  pertinet ;  succe-' 
dendi  mobiUbus  pertinet ;  quodea  certo  loco  non  circumscripta, 
comitentur  personam  a  donucilio  ejus  accipientia  leges*. 
Boullenois  fully  concurs  in  this  opinion  ^    Burgundus  holds 


^im 


De  Bonneval  v.  De  Bosneval,  1  Curteis,  R.  856;  Attor.-Gen.  v,  Dunn, 
6  Mees.  &  Welsb.  R.  511.  But  the  rule  itself  may  require  some  modifi* 
cation,  where  the  law  of  the  domicil  of  the  intestate  is  intended  to  take  away 
the  rights  of  persons  who  might  otherwise  succeed  to  movable  property  ill 
another  country,  by  a  sort  of  hostile  perversity.  Thus,  it  has  been  said,  that 
under  the  Berlin  and  Milan  decrees,  passed  by  Napoleon,  Englishmen  were 
rendered  incapable  of  succeeding  to  the  personal  estate  of  intestates  dying  in 
Italy.  Such  a  law  might  require  England  to  disallow  the  operation  of  the 
general  rule,  as  to  personal  property,  of  the  same  intestate  situate  in  England. 
See  Koster  v.  Sapte,  1  Curteis,  Eccl.  R.  691;  Ante,  §  472,  note.  Suppose 
a  person  should  die  in  transitu  from  his  acquired  domicil,  the  question  might 
then  arise,  whether  the  law  of  his  native  domicil,  or  of  his  acquired  domicil, 
or  of  his  intended  domicil,  was  to  govern.  It  seems  clear,  that  a  domicil, 
whether  native  or  acquired,  is  not  lost  by  a  mere  abandonment.  It  is  not 
defeated  animo  merely,  but  animo  et  facto,  and  necessarily  remains  until  a 
subsequent  domicil  is  acquired,  at  least  unless  the  party  dies  in  transitu  to  his 
intended  domicil.  This  last  qualification  of  the  doctrine,  though  stated  by  a 
learned  Judge,  may  be  exactly  the  point  of  a  doubt  whether  it  varies  the  rule. 
Munroe  v.  Douglas,  5  Madd.  R.  232.  See  also  2  Boullenois,  App.  pp.  59, 
60 ;  Jennison  v.  Hapgood.  10  Pick.  R.  77,  99. 

1  See  Ante,  §  362,  377,  378;  4  Burge,  Comm.  on  Col.  and  For.  Law, 
pt.  2,  ch.  4,  §  5,  p.  157;  Foelix,  Conflit  des  Lois,  Revue  Etrang.  et  Fran, 
torn.  7,  (1840),  §  32,  pp.  221,  222. 

3  Rodenburg,  De  Div.  Stat.  tit.  2,  pt.  2,  ch.  2,  §  1 ;  2  Boullenois,  App. 
p.  59;  2  Boullenois,  ch.  2,  p.  54. 

3  2  Boullenois,  Observ.  S3,  pp.  57,  63,  64. 

zz2 


708  CONFLICT   OF   LAWS.  [CH.  XH. 

the  same  opinion  ^  Perhaps  it  might,  with  quite  as  much 
accuracy,  be  said,  that  the  doctrine  is  founded  in  a  great 
public  policy,  observed,  ex  comitate,  by  all  nations,  from  a 
sense  of  its  general  convenience  and  utility,  and  its  tendency 
to  avoid  endless  embarrassments  and  conflicts,  where  per- 
sonal property  has  often  changed  places,  which  is  the  view 
entertained  by  John  Voet*. 

§  482.  Paul  Voet  has  put  the  principle  in  a  compendious 
manner.  Idem  ne  inferendum  de  statutis,  qzuB  spectant  suc^ 
cessiones  ah  intestato?  Respondeo,  quod  ita;  rem  enim  afft- 
ciunt,  non  personam,  ut  legibus  loci,  ubi  bona  sita  sunt,  vel 
esse  intelliguntur,  regi  debeant.  Immobilia  statutis  loci,  ubi 
sita;  mobilia  loci  statutis,  ubi  testator  habuit  domicilium^. 
And  again :  Verum  an,  quod  de  immobilibus  dictum,  idem 
de  mobilibtis  statuendum  erit  ?  Respondeo,  quod  non.  Quia 
illorum  bonorum  nomine  nemo  censetur  semet  loci  legibus  sub- 
jedsse.  Ut  quce  res  certum  locum  non  habent,  quia  facile  de 
loco  in  locum  transferuntur ;  adeoque  secundum  loci  statuta 
regulantur,  ubi  domicilium  habuit  defunctus*. 

§  482  a.  Sandius,  in  speaking  of  successions  takes  the 
like  distinction  between  movables  and  immovables.  Aliud 
judicium  est  de  mobilibus,  quoe  ex  conditione  personarum  le- 
gem accipiunt,  nee  loco  continere  dicuntur,  sed  personam 
sequuntur,  et  ah  ea  dependent;  et  ideo  omnia  ubicunque  mo- 
hilia  legibus  domicilii  subjiciuntur\  Strykius  affirms  the 
same  doctrine;  as  do  Gaill,  and  Christinseus,  and  John 
Voet  '•     The  latter  says :  Cceterum  occasione  variantium  in 


1  Burgundus,  Tract.  2,  n.  20,  21 ;  Id.  Tract.  1,  n.  26. 
«  J.  Voet,  Ad  Pand.  lib.  38,  tit.  17,  n.  34,  torn.  2,  p.  596;  Post,  482  a 
note. 

3  P.  Voet,  §4,  0.3,  n.  10,  p.  135,  (edit.  1716);  Id.  p.  153,  (edit.  1661); 
Ante,  §  475. 

*  P.  Voet,  De  Stat.  §  9,  c.  1,  n.  8,  p.  255,  (edit.  1715);  Id.  p.  309,  (edit. 
1661).  See  also  to  the  same  point  John  Voet,  Ad  Pand.  torn.  1,  lib.  1,  tit.  4, 
ps.  2,  n.  11,  p.  44;  Ante,  §  362,  n.  3. 

«  Sand.  Decis.  Frisic.  lib.  4,  tit.  8,  Defin.  7,  p.  194. 

6  Strykius,  De  Success.  Diss.  1,  c.  4,  n.  3  ;  Gaill,  Pract.  Observ.  lib.  2, 
Observ,  124,  n.  18,  p.  552;  Christin.  Decis.  Cur.  Belg.  vol.  2,  Decis,  3, 


CH.  XII.]  SUCCESSION  AND  DISTRIBUTION.  709 

successionem  intestatam  statutorum,  generaliter  observandum 
est,  bona  defuncti  immobilia,  et  quoe  juris  interpretatione  pro 
talibus  hahentur,  deferri  secundum  leges  loci,  in  quo  sita 
sunt ;  adeo,  ut  tot  censeri  debeant  diversa  patrimonia,  ac  tot 
hereditates,  quot  locis,  diverso  jure  utentibus,  immobilia  exp- 
stunt.  Mobilia  vero  ex  lege  domicilii  ipsius  defuncti,  vel 
quia  semper  domino  prcesentia  esse  jinguntur,  aut  (ut  ex- 
posut)  ex  comitate,  passim  usu^.  Bynkershoek  is  equally 
positive.  Omnino  igitur  interest  scire  nan  tam,  ubi  quis  de* 
cessit,  quam  ubi  decedens  domicilium  habuit;  nam  si  hoc 
sciamus,  secundum  leges  domicilii  hereditas  intestati  defertur, 
sive  major,  sive  minor  decesserit  quod  ad  mobilia  nempe,  et 
qtujB  pro  mobilibus  habentur  ^. 

§  483.  Secondly,  in  relation  to  immoyable  property. 
And  here  a  very  different  principle  prevails  at  the  com- 
mon law.  The  descent  and  heirship  of  real  estate  is  ex- 
clusively governed  by  the  law  of  the  country  within  which 
it  is  actually  situate.  No  person  can  take  except  those 
who  are  recognised  as  legitimate  heirs  by  the  laws  of  that 
country,  and  they  take  in  the  proportions  and  the  order 
which  those  laws  prescribe.  This  is  the  indisputable  doc- 
trine of  the  common  law  \ 

§  483  a.  Foreign  jurists  are  not,  indeed,  universally 
agreed  even  as  to  this  point,  although  certainly  they  differ 
less  than  in  most  other  cases.  It  may  truly  be  said  that 
the  generality  of  them  (having  a  great  weight  of  authority) 
unequivocally  admit,  that  the  descent  and  distribution  of 


n.  2,  3,  p.  4;  J.  Voet,  Ad  Pand.  lib.  38,  tit.  17,  De  Success,  ab  Intestate, 
n.  34,  torn.  2,  p.  596;  Foelix,  Conflit  des  Lois,  Revue  Etrang.  et  Frang. 
torn.  7,  (1840),  5  37,  pp.  307—81 1 ;  4  Burge,  Comxn.  on  Col.  and  For.  Law, 
pi.  2,  ch.  4,  5  5,  pp.  156 — 158. 

1  J.  Voet,  Comm.  ad  Pand.  lib.  38,  tit.  17,  n.  34,  torn.  2,  p.  596. 

2  Bynkers.  Quest.  Privat.  Jur.  lib.  1,  c.  16,  pp.  179,  180. 

3  4  Burge,  Coram,  on  Col.  and  For.  Law,  cb.  4,  §  5,  pp.  151,  152,  Doe 
d.  Birtwhistle  r.  VardUl,  5  Barn.  &  Cress,  pp.451,  452;  S.  C.  6  Bligh, 
R.  479,  note;  9  Bligh,  R.  32—88;  1  Rob.  R.  (House  of  Lords),  p.  627; 
Ante,  §364—366,  426 — 129;  Post,  §483  a,  note. 
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real  estate  is,  and  ought  to  be,  governed  by  the  lex  rei 
sitiB^.  On  this  head  it  might  be  almost  sufficient  to  adopt 
the  language  of  John  Voet,  in  his  classification  of  real  and 
personal  statutes.  He  reduces  to  the  class  of  real  statutes 
whatever  regards  inheritances.  Quo  pertinent  Jura  succes^ 
sionum  ab  intestato;  quo  nam  ordinead  bona  qtueque  ab  inte^ 
stato,  quisque  in  capita,  vel  stirpes,  vel  lineas,  veljure  prtmo^ 
genituroB  admittendus  sit ;  qud  ratione  legitimi  out  illegitimi, 
cgnati,  cognati  vocentur ;  qvasque  his  sunt  similia  plura\ 
Rodenburg  is  equally  decisive.  Jus  rebus  succedendi  immo- 
bUibtts  semper  a  loco  rei  sitce  metiendum '.  Froland  gives  the 
rule  in  the  most  concise  but  energetic  terms,  attributing  the 
language  to  Dumoulin :  Mobiliasequuntur  personam;  immo^ 
bUia  situm  ^.     Dumoulin  says :  Aut  statutum  datur  in  rem  ; 


^  The  authorities  to  this  point  also  have  heen  already  cited.  Ante,  §  424— 
448.  See  Doe  dem.  Birtwhistle  o.  Vardill,  5  Barn.  &  Cress.  438 ;  United 
States  0.  Croshy,  7  Cranch,  R.  115;  Kerr  o.  Moon,  9  Wheaton,  R.  666, 
^70;  M'Cormick  v.  Sullivant,  10  Wheaton,  R.  192;  Darby  v.  Mayer,  10 
Wheaton,  R.  469 ;  Hosford  v.  Nichols,  1  Paige,  R.  220;  Catler  v.  Daven- 
port 1  Pick.  R.  81 ;  Wills  v.  Cowper,  2  Hamm.  R.  124;  1  Hertii  Opera, 
De  Collis.  Leg.  Hf  ^'  26,  p.  135;  1  Boullenois,  25,  228,  &c.;  1  Froland, 
Mem.  60,  61,  65;  P.  Voet,  De  Stat.  %  4,  c.  2,  n.  6,  p«  123;  J.  Voet,  Ad 
Pand.  lib.  1,  tit.  4,  ps.  2,  §  3,  p.  39;  Ersk.  Inst.  b.  3,  tit.  2,  §  40«  41, 
p.  515;  D'Aguesseaa,  (Euvres,  torn.  4,  p.  637;  Hnberus,  lib.  1,  tit.  3,  §  15; 
2  Dwarris  on  Stat  p.  649;  Rodenburg,  pt.  2,  tit.  2,  c.  2 ;  2  Boullenois,  App. 
p.  59,  63;  2  Boullenois,  54,  57,  383  ;  2  Froland,  Mem.  ch.27,  p.  1288; 
FcsHx,  Conflit.  des  Lois  Revue,  Etrang.  et  Fran9.  torn.  7,(1840);  §  37, 
pp.  807—312;  4Burge,  Comnu  on  CoL  and  For.  Law,  pt.  2,  eh.  4,  §5, 
pp.  151 — 156. — Since  the  preceding  sheets  were  worked  off,  I  have  ascer- 
tained that  the  case  of  Doe  d.  Birtwhistle  v.  Vardill,  above  cited,  has  been 
affirmed  in  the  House  of  Lords.  1  Rob.  R.  (House  of  Lords),  p.  627. 
The  ground  was,  that  by  the  law  of  England  no  person  could  inherit  lands  as 
heir  who  was  not  born  after  the  marriage  of  his  parents. 

2  J.  Voet,  Ad.  Pand.  lib.  1,  tit.  4,  pt.  2,  §  3,  tom.  1,  p,  39;  Id.  lib.  38, 
tit.  17,  n.  34,  tom.  2,  p.  596. 

5  Rodenburg,  De  Div.  Stat.  ps.  2,  tit.  2,  c.  2,  p.  59;  2  Boullenois,  App. 
p.  54,  57.  See  also  Henrys,  (Euvres,  tom.  2,  lib.  4,  ch.  6,  Quest.  105; 
Observ.  Bretonnier,  p.  613,  614,  edit.  1771. 

*  2  Froland,  Mera.  1289, — I  cannot  find  any  such  expressive  language 
used  by  Dumoulin  in  the  passages  cited  by  Froland,  and  therefore  conclude. 
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puta,  bona  descendentis  veniant  ad  primogenitum  ;  et  tunc  at" 
lenditur  statutum  loci,  in  quo  sita  sunt  bona^.  Bynkershoek^ 
in  his  bold  and  uncompromising  manner^  asserts^  that  the  rule 
is  so  well  established  that  no  one  dares  to  open  his  mouth 
against  it.  Immobilia  enim  deferri  ex  jure,  quod  obtinet  in 
loco  rei  sitof,  adeo  recepta  hodie  sententia  est,  ut  nemo  ausit 
contra  hiscere*. 

§  483  b.  Paul  Voet  says :  Quid  si  circa  suceessionem  ab 
Intestato,  statutorum  sit  diffbrmitas9  Spectabitur  loci  statu- 
turn,  ubi  immobilia  sita,  non  ubi  testator  moritur '.  Roden- 
burg^  speaking  of  laws  which  are  purely  real^  {quce  quidem 
Jure  precipui  mere  realia  sunt),  says :  Cujusmodi  appellamus 
ea,  quce  de  modo  dividendarum  ab  intestato  hoereditatum 
tractant,  territorium  non  egredientia;  conspirant  enim  eb 
vota  fere  omnium,  bona  ut  dijudicentur  sud  lege  loci,  in  qua 
sita  sunt  vel  esse  intelliguntur  \  Burgundus,  after  remark- 
ing that  there  is  a  diversity  of  opinion  upon  this  subject 
among  jurists,  some  holding  that  the  law  of  the  situs  of  the 
property  is  to  govern,  some,  that  the  law  of  the  domicil  of 
the  intestate,  and  some  few,  that  the  law  of  the  place  where 
the  intestate  happened  to  die,  then  asserts  his  own  opinion : 
Bonorum  duce  sunt  species;  alia  enim  mobilia  sunt,  alia  im- 
mobilia ;  ilia  a  persond,  hcec  a  situ  cujusque  promncice,  legem 
accipiunt;  videlicet,  ut  nulla  habita  ratione  originis,  aut  mortis. 


that  it  is  his  own  concise  statement  of  Dumoulin's  opinion,  in  which  he  is  cer- 
tainly correct.  The  passages  cited  Molin. Opera,  torn.  2,  p.  701,  (edit.  IBBl), 
Coutumes  de  Senlis,  art.  140;  Id.  p.  747,  Coatames  d'Auvergne,  art.  4{ 
Id.  Consil.  53,  p.  964;  Id.  torn.  3,  p.  554,  Conclus.  de  Statut. 

1  Molin.  Oper.  Comm.  In.  Cod.  lib.  1,  tit.  1, 1. 1,  Conclus  de  Stat.  p.  556, 
(edit.  1681). 

^  Bynkers.  Quest.  Privat.  Jur.  lib.  1,  c.  16,  p.  180;  Ante,  §  381. 

3  P.  Voet,  de  Stat.  §  9,  c.  1,  n.  3,  4,  pp.  252,  253,  (edit.  1715);  Id. 
pp.305 — 307,  (edit.  1661);  Ante,  $  433,  475. — Paul  Voet  gives  a  long 
list  of  authorities  supporting  the  doctrine,  ut  immobilia  statutis  loci  regantur, 
ubi  sita.     P.  Voet,  §  9,  c.  1,  n.  4,  ubi  supra. 

^  2  Ilodenburg,  De  Div.  Stat.  tit.  2,  c.  2,  (  1|  n*  1;  2  Boullenois,  App. 
p.  14;  Id.  p.  74. 
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aut  domicilii,  tarn  hceredum,  quam  ipsitis  defuncti,  dividanlur 
secundum  consuetudines  locorum,  ubi  bona  vel  sunt,  vel  sita 
esse  intelliguntur  ^ 

§  483  c.  BouUenois  treats  the  subject  as  so  entirely  free 
from  doubt,  as  to  require  no  comment  or  explanation'. 
D'Argentre,  as  we  have  seen,  resolutely  maintains  the  same 
opinion  \  Sandius  says :  Contra  tamen  vulgo  a  doctortbus 
receptum  est,  statuta  de  bonis  et  successione  intestati  dispo- 
nentia  esse  realia,  nee  egtedi  fines  territorii.  Atque  Ua fieri, 
ut  secundum  diversitatem  statutorum  diversimode  succedatur, 
non  aliter,  quam  si  perfictionem  unius  hominis  diversa  sunt 
pairimonia.  Et  immobilia  sunt  sub  jurisdictione  loci  in  quo 
jacent.  Statutum  igitur  Hollandice  non  extendit  se  ad  res 
immobiles  in  Frisia  situs;  sedistce  subjacent  dispositione Juris 
communis  quod  in  Frisia  obtinet  ^ 

.  §  483  d.  And  not  to  dwell  upon  a  point  which,  although 
not  without  controversy  among  foreign  jurists,  is  generally 
established,  we  may  quote  the  opinion  of  Huberus.  His 
language  is :  Non  potest  heic  omitti  Qucestio  frequens  in /oris 
hodiernis,  a  juris  Romani  tamen  aliena  terminis:  Quia  soepe 
sit,  ut  diversumjus  succedendi  ab  intestafo  in  locis,  ubi  defunc- 
tus  habuit  domicilium,  atque  in  iis  locis,  ubi  bona  sita  sunt, 
obtineat,  dubitatur,  secundum  utrius  loci  leges  successio  re^ 
genda  sit.  Communis  et  recta  sententia  est,  in  rebus  immo^ 
bilibus  servandum  esse  jus  loci,  in  quo  bona  sunt  sita;  quia 
cum  partem  ejusdem  territorii  faciant,  diversce  jurisdictionis 
legibus  adfici  non  possunt.  Verum  in  mobiUbus  nihil  esse 
causes,  cur  aliud  quam  jus  domicilii  sequamur;  quia  res 
mobiles  non  habent  qffectionem  versus  territorium,  sed  adper^ 
sonam  patrisfamilias  duntaxat;  qui  aliud  quam,  quod  in  loco 
domicilii  obtinebat,  voluisse  videri  non  potest  ^ 


*  Burgundus,  Tract.  1,  n.  36,  p.  38. 

2  1  BouUenois,  Observ.  20,  p.  358;  2  BouUenois,  Observ.  41,  p.  383. 

3  Ante,  §  438. 

*  Sand.  Decis.  lib.  4,  tit.  8,  Defin.  7,  p.  194. 

5  Huberus,  vol.  1,  lib.  3,  De  Success,  n.  (s),  p.  278.     See  also  4  Burge, 
Comm.  on  Col.  and  For.  Law,  pt.  2,  cli,  4,  §  5,  pp.  150  —  152,  154,  155. 


> 
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§  484.  We  have  already  had  occasion  to  state^  that  in 
the  interpretation  of  wills  of  immovable  property,  and  of 
movable  property,  if  the  description  of  persons  who  are  to 
take  be  by  some  general  designation,  such  as  ''  heirs,"  or 
''  next  of  kin,"  ''  issue,"  or  ''  children,"  the  rule  of  the  com- 
mon law  is,  that  they  are  to  be  ascertained  by  the  lex  domi- 
cilii, both  in  regard  to  immovable  property  and  to  movable 
property,  unless  the  context  furnishes  some  clear  guide  for 
a  different  interpretation  \  The  same  rule  will  apply  in 
cases  of  the  descent  and  distribution  of  movable  property 
ab  intestato,  for  the  reason  already  suggested — that  it  is 
deemed  by  fiction  of  law  to  be  in  the  place  of  his  domicile 
and  therefore  to  be  distributable  according  to  the  lex  domi- 
cilii; and  consequently,  who  are  the  "  issue,"  or  "  children," 
or  "  heirs,"  or  ''  next  of  kin,"  is  a  matter  to  be  ascertained 
by  that  law  *•  But  in  regard  to  immovable  property  a  dif- 
ferent rule  prevails,  founded  upon  the  actual  situs;  and  as 
the  succession  is  to  be  according  to  the  lex  loci  situs,  the 
persons  who  are  to  take  by  succession  can  be  ascertained 
only  by  reference  to  the  same  law  *• 

§  484  a.  Foreign  jurists  generally,  although  not  univer^ 
sally,  maintain  the  same  doctrine;  and  accordingly  hold, 
that  in  cases  of  succession  ab  intestato  we  are  to  ascertain 
the  persons  who  are  to  take  the  inheritance  by  the  lex  loci 
rei  Slice,  whether  the  question  respect  legitimacy,  or  primo- 


1  Ante,  §  479  fl,  479  w,  479  n;  2  Burge,  Comm.  on  Col.  and  For.  Law, 
pt.  2,  ch.  9,  pp.  855—858. 

2  See  Thome  v,  Watkins,  2  Ves.  35;  Brown  v.  Brown,  or  Gordon  v. 
Brown,  3  Hagg.  Eccl.  R.  455,  note;  S.  C.  4  WUson  &  Shaw,  28;  P.  Voet, 
De  Stat.  §  3,  ch.  1,  n.  2,  p.  100,  (edit.  1715);  Id.  p.  Ill,  (edit.  1661); 
Elliott  V.  Lord  Minto,  6  Madd.  R.  16;  Earl  of  Winchelsea  r.  Garelty, 
2  Keen,  R.  293,  309,  310;  Ante,  §  479 e;  Post,  §  490,  529. 

»  Doe  d.  Birtwhislle  r.  Vardill,  5  Bam.  &  Cresf.  438;  S.  C.  6  Bligh,  R. 
749;  S.  C.  9  Bligh,  R.  32;  Ante,  §  364—366,  426—429,  483;  4  Burge, 
Comra.  on  Col.  and  For.  Law,  ch.  4,  5  •%  PP«  ^50  — 156;  Id.  ch.  15, 
§  4,  pp.  722—734;  Elliott  v.  Lord  Minto,  6  Madd.  R.  16;  Earl  of  Win- 
chelsea V.  Garetty,  2  Keen,  R.  293,  309,  310;  Post,  §  529. 
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geniture,  or  right  of  representation,  or  proximity  of  blood, 
or  next  of  kin.  John  Voet  is  very  full  and  explicit  on  this 
subject.  He  says :  Positd  ergo  varietate,  9i  qutBras,  ctffus 
loci  leges  in  reprcesentatione  observandoe  sint  9  Respondendum 
videtur  eodem  modo,  quo  supra  in  principaU  qucestione  de  mic- 
eessume;  puta,  mohilium  intuitu  spectandas  esse  leges  domir 
dUi  defuncti,  immobilium  respectu  leges  cujusque  hei,  in  quo 
iUa  sita  sunt:  eo  quod  ju^s  reprcesentationis  omnino  ad  Jus 
successionis  intestatce  pertinet,imo  successorem  fadt  eum  tan' 
quam  exjictione  legis  proximum,  qui  vere  atque  naturaUter 
defuncto  proximus  non  est^. 

§  485.  But  these  general  principles  still  leave  behind 
them,  even  in  the  common  law,  some  very  embarrassing 
difficulties ;  and  in  the  complex  systems  of  foreign  law  the 
difficulties  are  greatly  multiplied.  Sir  William  Grant  ad- 
verted to  this  subject  in  an  important  case,  and  said: 
^' Where  land  and  personal  property  are  situated  in  dif- 
ferent countries,  and  governed  by  different  laws,  and  a 
question  arises  upon  the  combined  effect  of  those  laws,  it  is 
often  very  difficult  to  determine  what  portion  of  each  law  is 
to  enter  into  the  decision  of  the  question.  It  is  not  easy  to 
say  how  much  is  to  be  considered  as  depending  on  the  law 
<rf  real  property,  which  must  be  taken  from  the  country 
where  the  land  lies,  and  how  much  upon  the  law  of  personal 
property,  which  must  be  taken  from  the  law  of  the  domicile 
and  to  blend  both  together,  so  as  to  form  a  rule  applicable 
to  the  mixed  question,  which  neither  law  separately  furnishes 
sufficient  materials  to  decide  ^T 

§  486.  Two  cases  of  a  curious  nature  were  on  the  same 
occasion  mentioned  by  Sir  William  Grant,  as  illustrative  of 

1  J.  Voet,  Ad  Pand.  torn.  2,  lib.  38,  tit.  17,  n.  35,  p.  597.  See  Id.  lib. 
38,  lit.  18,  n.  84,  p.  639,  where  he  adds;  Denique  praetermittendum  non  est, 
in  eo,  an  jus  priraogeniturae  admittcndum  sit,  necne;  immobilium  quidem  in- 
tuitu spectandam  esse  legem  loci,  in  quo  sita  sunt;  mobilium  veto  respectu 
consuetudinem  domicilii  defuncti. 

2Brodie».  Barry,  2Ves.  &  Bearaes  R.  130,  131. 
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his  remarks,  which  cannot  be  better  stated  than  in  his  own 
language.  ''  I  have  argued,"  said  he,  "  in  the  House  of 
Lords  cases  in  which  difficulties  of  that  kind  occurred.  Two 
of  the  most  remarkable  were  those  of  Balfour  v.  Scott ',  and 
Drummond  v.  Drummond  ^  In  the  former,  a  person  domi- 
ciled in  England  died  intestate,  leaving  real  estate  in  Scot- 
land. The  heir  was  one  of  the  next  of  kin,  and  claimed  a 
share  of  the  personal  estate.  To  this  claim  it  was  ob- 
jected, that  by  the  law  of  Scotland  the  heir  cannot  share  in 
the  personal  property  with  the  other  next  of  kin,  except  on 
condition  of  collating  the  real  estate,  that  is,  bringing  it 
into  a  mass  with  the  personal  estate,  to  form  one  common 
subject  of  division.  It  was  determined,  however,  that  he 
was  entitled  to  take  his  share  without  complying  with  that 
obligation.  There  the  English  law  decided  the  question  \'' 
§  487.  He  then  added :  '^  In  Drummond  v.  Drummond, 
a  person  domiciled  in  England  had  real  estate  in  Scotland, 
upon  which  he  granted  a  heritable  bond  to  secure  a  debt 
contracted  in  England.  He  died  intestate ;  and  the  ques- 
tion was,  by  which  of  the  estates  this  debt  was  to  be 
borne.  It  was  clear,  that  by  the  English  law  the  per- 
sonal estate  was  the  primary  fund  for  the  payment  of  debts. 
It  was  equally  clear,  that  by  the  law  of  Scotland  the  real 
estate  was  the  primary  fund  for  the  payment  of  the  herit- 
able bond.  Here  was  a  direct  coriflictw  legum.  It  was  said 
for  the  heir,  that  the  personal  estate  must  be  distributed 
according  to  the  law  of  England,  and  must  bear  all  the 
burthens  to  which  it  is  by  that  law  subject  On  the  other 
hand  it  was  said,  that  the  real  estate  must  go  according  to 
the  law  of  Scotland,  and  bear  all  the  burthens  to  which  it 


^  See  Robertson  on  Successions,  pp.  202 — 207;  4  Barge,  Comm.  on 
Col.  and  For.  Law,  pt.  2,  ch.  15,  5  4,  p.  731;  6  Brown,  Pari.  R.  731,  by 
Tomlins, 

^  6  Brown,  Pari.  R.  (Tomlin's  edit.)  p.  550;  4  Burge,  Comro.  on  Col.  and 
For.  Law,  pt.  2,  ch.  15,  §  4,  p.  729. 

3  Brodie  r.  Barry,  2  Ves.  &  Beam.  R.  130,  131. 
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is  by  that  law  subject.  It  was  determined,  that  the  law  of 
Scotland  should  prevail,  and  that  the  real  estate  must  bear 
the  burthen  \" 

§  488.  In  conclusion,  he  said :  "  In  the  first  case,  the  dis- 
ability of  the  heir  did  not  follow  him  to  England,  and  the  per- 
sonal estate  was  distributed  as  if  both  the  domicil  and  the 
real  estate  had  been  in  England.  In  the  second,  the  dis- 
ability to  claim  exoneration  out  of  the  personalty  did  follow 
him  into  England,  and  the  personal  estate  was  distributed 
as  if  both  the  domicil  and  the  real  estate  had  been  in  Scot- 
land V 

§  489.  Another  illustration  is  furnished  by  the  very  case 
then  in  judgment  before  Sir  William  Grant,  which  turned 
upon  the  question,  whether  an  heir  at  law  of  heritable  pro- 
perty in  Scotland,  being  a  legatee  of  personal  property 
which  was  in  England,  under  a  will  of  the  testator,  which 
intended  to  dispose  of  all  his  real  property  in  England  and 
Scotland,  but  which  will,  not  being  conformable  to  the  law 
of  Scotland,  was  not  capable  of  passing  real  estate  there, 
should  be  put  to  his  election  to  take  the  legacy  under  the 
will,  or  to  surrender  to  the  purposes  of  the  will  the  Scotch 
heritable  property.  Sir  William  Grant  decided  in  the  affir- 
mative, and  said :  "  Now,  what  law  is  to  determine,  whether 
an  instrument  of  any  given  nature  or  form  is  to  be  read 
against  an  heir  at  law  for  the  purpose  of  putting  him  to  an 
election,  by  which  the  real  estate  may  be  affected  ?  Accord- 
ing to  Lord  Hardwicke,  and  the  Judges  who  have  followed 
him,  that  is  a  question  belonging  to  the  law  of  real  pro- 
perty, for  they  have  decided  it  by  a  statute  which  regulates 
devises  of  land.  Upon  that  principle,  if  the  domicil  were 
in  Scotland  and  the  real  estate  in  England,  an  English 
will,  imperfectly  executed,  ought  not  to  be  read  in  Scotland 

^  Brodie  r.  Barry,  2  Ves.  &  Beam.  R.  130,  131.  See  also  Druramond  v. 
Drummond,  6  Brown,  Pari.  R.  (Tomlin's  edit.)  p.  550;  Post,  §  529;  Robert- 
son on  Successions,  pp.  209,  214;  4  Burge,  Coram,  on  Col.  and  For.  Law,  pt. 
2,  ch.  15,  §  4,  pp.  722—734. 

2  Brodie  r.  Barry,  2  Ves.  &  Beam.  p.  132;  Ante,  §  266;  Post,  §  529. 
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for  the  purpose  of  putting  the  heir  to  an  election ;  and^ 
upon  the  same  principle,  if,  by  the  law  of  Scotland  no  will 
could  be  read  against  the  heir,  it  would  follow  that  a  will 
of  land,  situated  in  Scotland,  ought  not  to  be  read  in  Eng- 
land to  put  the  Scotch  heir  to  an  election.  Doubting  much 
the  soundness  of  that  principle,  I  am  glad  that  the  case  of 
Cunningham  v.  Gayner  *  relieves  me  from  the  necessity  of 
deciding  the  question,  as  whichever  law  is  applied  to  the 
decision  of  the  present  case,  the  result  will  be  the  same,  &c. 
If  the  law  of  Scotland  is  resorted  to,  the  case  alluded  to 
determines  that  the  English  will  may  be  read  against  the 
Scotch  heir  for  the  purpose  of  putting  him  to  an  election  *•** 

§  489  a.  Other  questions  of  a  very  difficult  and  embarras- 
sing nature  may  arise,  as  to  the  nature  and  extent  of  the 
liability  of  the  heirs  to  the  pajrment  of  debts  and  other 
charges  of  the  intestate,  chargeable  on  his  real  estate,  situ- 
ate in  different  countries  where  different  rules  prevail,  as  to 
the  nature  and  extent  of  the  liability  of  the  heirs  in  respect 
to  such  real  estate ;  and  the  real  estate  descends  to  different 
persons,  and  in  a  different  manner,  in  the  respective  countries. 
The  questions  may  respect  the  exclusive  or  primary  applica- 
bility of.  one  or  more  of  the  real  estates  to  the  discharge  of 
such  debts  or  other  charges,  or  the  liability  of  the  heirs  in 
solido,  or  pro  portione  hcereditarid,  or  the  right  of  the  heirs 
or  devisees  of  the  real  estates  in  one  country,  to  contribution 
or  indemnity  from  the  heirs  or  devisees  of  the  real  estate  in 
another  country,  or  the  right  of  the  creditors  to  proceed 
against  them  all  in  solido,  or  pro  portione  /uereditaridK 

§  489  b.  Many  cases  of  this  sort  have  been  discussed  by 
foreign  jurists,  and  decided  by  foreign  tribunals.  Thus,  for 
example,  where  one  part  of  the  succession  has  been  situate 
in  a  country  by  whose  laws  the  creditors  are  permitted  to 

•  _  

1  1  Bligb,  R.  27,  note ;  Robertson  on  Successions,  pp.  219 — 220. 

2  Brodie  v.  Barry,  2  Ves. &  Beam.  R.  127,  133;  Ante,  $  479a,  note; 
Robertson  on  Successions,  pp.  217»  218. 

3  See  1  BouUenois,  Observ.  17,  pp.  277 — 288,  wbere  tbe  subject  it  much 
discussed.    Boubier,  Cent,  de  Bonig.  clu  21, }  218,  214,  p.  416. 
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proceed  against  each  heir  in  solido,  and  another  part  in  the 
country  of  the  domicil  of  the  intestate^  by  whose  laws  the 
creditors  are  entitled  to  proceed  against  each  heir  pro 
portione  hcereditarid ;  there  has  been  no  small  diversity  of 
judgment  as  to  the  rule  which  ought  to  be  applied  in  £Etyour 
of  the  creditors,  whether  the  rule  of  the  law  m  sitce,  or  df 
the  law  of  the  domicil,  as  to  the  nature  and  extent  of  the 
liability  of  the  heirs  ^  Perhaps,  in  such  a  case,  the  right  of 
the  creditors  against  the  heirs  respectively  may  most  pro- 
perly be  deemed  to  be  governed  by  the  lex  ret  sitce,  and  the 
mode  of  proceeding  against  them  be  regulated  by  the  law 
of  the  place  where  he  seeks  his  remedy.  If  he  seeks  to  en- 
force his  rights  in  the  place  of  the  domicil  of  the  intestate, 
he  must  recover  against  each  heir  pro  portione  hcereditarid. 
If  he  seeks  to  enforce  them  in  the  other  country,  then  the 
heirs  are  there  liable  to  him  in  solido.  But  this  opinion  is 
far  from  having  the  assent  of  several  distinguished  jurists. 
They  hold,  that  the  creditors  are  entitled  to  proceed  against 
the  heirs  in  either  country,  according  to  the  law  of  the  do- 
micil of  ihe  intestate ;  because  it  is  there  that  they  suppose 
iiie  heirs  to  have  contracted  the  debt  to  the  creditors.  Of 
this  opinion  are  Paul  de  Castro,  Christinieus,  and  Bouhier, 
as  well  as  the  judges  of  several  foreign  tribunals'.  On  the 
other  hand,  other  jurists  hold,  that  in  each  country  respec- 
tively the  heirs  contract  with  the  creditors  according  to  the 
law  of  the  place  where  the  succession  is  devolved  upon,  and 
is  assumed  by  the  heir,  that  is,  the  lex  rei  sitw.  Of  this  lat- 
ter opinion  are  many  distinguished  jurists  ^.  Merlin  inclines 

^  4  BoTge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  cb,  15,  §  4,  pp.  722 — 724, 
who  cites  seyeral  aathorities  npon  the  subject.  Among  them  are  Christin. 
torn.  1,  Decis.  283,  n.  15,  16;  J.  Voet,lib.  29,  tit.  2,  n.  31 ;  Merlin, R6pert. 
tit.  Dette,  §  4  ;  1  BouUenois,  Observ.  17,  p.  278;  Bouhier,  Cout.  de  Bourg. 
ch.  21,  n.  213. 

2  1  BouUenois.  Observ.  17,  pp.  277,  278;  Bouhier,  Cout.  de  Bourg.  ch.  31, 
n.  213,  p.  416;  Christin.  Decis.  torn.  1,  Decis.  283,  n.  15,  16,  p.  353.  See 
also  J.  Voet,  Ad  Pand.  lib.  29,  n.  31,  32,  torn.  2,  p.  376;  Merlin,  R6pert. 
Dette,  §  4. 

3  Bouhier,  Cout.  de  Bourg.  ch.  21,  n.  213,  214,  p.  416. 
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Strongly  to  this  latter  opinion  ^  BouUenois  leaves  the 
question  without  any  expression  of  his  own  views^  sayings 
that  it  is  a  point  full  of  difficulty  *. 

§  489  c.  A  question  of  another  sort  may  arise  between 
the  heirs  or  devisees  of  the  deceased  party,  who,  as  between 
themselves,  in  cases  of  successions  or  wills  of  immovable 
property  in  different  countries,  governed  by  different  laws, 
is  ultimately  to  bear  the  debts  of  creditors  or  other  charges 
for  which  such  property  is  liable,  and  which  some  of  the 
heirs  have  been  compelled  to  pay.  In  such  cases  the  ques- 
tion must  first  arise,  which  ftmd  is  primarily  liable  for  the 
payment  or  discharge  thereof  inter  sese ;  for  it  should  seem, 
that,  as  between  themselves,  the  fund  primarily  liable  should 
ultimately  be  held  chargeable  therewith  in  exoneration  of 
all  the  other  funds.  If  there  is  no  such  priority  of  liability, 
but  all  the  funds  are  equally  liable  part  passu,  then  it  should 
seem  reasonable  that  each  fund,  wherever  it  is  actually  si- 
tuate, should  contribute  pro  rata,  according  to  its  value  in 
the  hands  of  each  heir  respectively,  to  the  discharge  of  the 
common  burthen.  If  part  of  the  fiinds  are  exempted  from 
contribution,  they  should  still  possess  that  privilege,  and  the 
residue  contribute.  It  will,  however,  be  found  difficult  to 
affirm,  that  foreign  jurists  and  tribunals  have  given  any 
uniform  support  to  these  doctrines'. 


^  Merlin,  Repertoire,  Dette,  §  4. 

3  I  BouUenois,  Obserr.  17,  p.  279. 

s  Pothier  appears  to  hold  this  doctrine.  Pothier  des  Successions,  ch.  5,  ( 
1,  p.  223,  4to  edit.  He  there  cites  a  case,  of  which  Mr.  Burge  has  given  the 
substance  as  follows :  *'  An  inhabitant  of  Blois,  where  tlie  coutume  burthened 
the  heir  to'the  moyable  estate  with  all  the  movable  debts,  left  in  his  successioft 
biens  propres  situated  in  Blois,  and  others  situated  in  Orleans.  The  coatnme 
of  the  latter  place  makes  all  the  different  heirs  subject  to  all  the  debts.  He 
left  an  heir  to  his  movable  estate,  and  another  heir  to  his  biens  propres^ 
situated  in  Orleans  and  Blois.  In  this  case  Pothier  says,  that  the  heir  to  the 
biens  propres  must,  conformably  to  the  coutume  of  Orleans,  where  he  had  tue^ 
ceeded  to  that  part  of  the  succession,  bear  his  part  of  all  the  debts  of  the  suo^ 
cession,  even  those  which  are  movable,  regard  being  had  to  the  value  which 
the  real  estate  at  Orleans  would  bear  to  the  whok  moceation.      By  thb  ap« 
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§  490.  Other  illustrations  of  the  difficulties  attendant 
upon  the  administration  of  this  branch  of  law^  are  to  be 
found  in  the  application  of  local  rules  to  the  interpretation 
of  wills^  whether  arising  from  the  lex  domiciUi  or  the  lex  ret 
sitce,  as  the  case  may  regard  movable  property  or  immoyable 
property.  We  have  already  had  occasion  to  discuss  this 
subject  in  another  placed  But  it  may  not  be  without  use 
to  state  one  or  two  cases  a  little  more  ftiUy  than  has  been 
already  done.    A  question  of  this  sort  was  recently  dis- 


portionment  effect  is  given  to  the  coutume  of  Orleans  as  well  as  to  that  of 
Blois ;  for  the  heir  to  the  real  estate  contribates  only  to  the  debts  in  respect  of 
that  part  of  the  estate  which  is  situated  in  Orleans^  and  he  does  not  contribnte 
in  respect  of  that  part  which  is  situated  in  filois."     4  Bnrge,  Comm.  on  CoL 
and  For.  Law»  pt.  2,  ch.  15,  §  4,  pp.  724,  725,     The  same  subject  is  dis- 
cussed at  large  in  2  Froland,  Mem.  des.  Stat.  ch.  82,  pp.  1547 — 1573,  and 
he  cites  several  adjudications,  and  among  others  one  stated  by  Basnage, 
Coutume  de  Norroand.  torn.  2,  art.  408,  p.  141.  See  also  1  Bonllenoisy  Ob- 
serv.  17»  p.  284,  who   cites  Mornac.  Comm.  on  Dig.  lib.  5,  tit.  1,  1.  50, 
1,  De  Judiciis.    Mr.  Burge  has  expressed  his  own  opinion  in  the  follow- 
ing words :  "  It  may  perhaps  be  stated  as  the  correct  rule,  that  where  an 
obligation   or   an  exemption   is   annexed  to   the  personal  estate,  bat  no 
similar  obligation  or  exemption  is  annexed  to  the  real  estate,  the  lex  loci  do- 
micilii will  prevail  in  whatever  country  the  rights  or  liabilities  of  the  heir  be- 
came the  subject  of  adjudication.      But  if  similar  obligations  or  exemptions 
are  annexed  to  the  personal  and  real  estate  by  the  respective  laws  to  which 
the  succession  to  these  two  species  of  property  is  subject,  and  the  effect  of 
adopting  the  one  law  rather  than  the  other  would  be  to  throw  on  the  one  estate 
a  burthen,  or  confer  on  it  an  exemption  not  annexed  to  it  by  the  law  of  the 
country  which  governed  the  succession  to  it,  it  would  be  the  more  just  and 
correct  rule  to  adopt  the  lex  loci  rei  sitae,  rather  than  the  lex  lod  domicilii. 
The  case  of  Drummond  and  Drummond  wonld  seem  to  warrant  the  adoption 
of  such  a  rule,  nor  is  the  decision  in  the  Bishop  of  Metx's  succession  at 
variance  with  it.     The  lex  loci  domicilii  had  alone  annexed  to  the  personal 
estate  an  exclusive  liability  to  pay  the  debts,  and  no  such  liability  was  annexed 
to  the  real  estate  by  the  lex  loci  rei  sitae.     The  only  liability  which  was  an- 
nexed to  the  real  estate  by  that  law,  was  an  obligation  to  contribute  with  the 
personal  estate;  but  such  a  contribution  could  not  take  place,  because  the 
personal  estate  was  subject  to  a  law  which  made  it  exclusively  applicable,  and 
therefore  the  liability  to  contribute  could  only  exist  when  the  personal  estate 
was  subject  to  the  same  law  as  the  real  estate.*'     4  Burge,  Comm.  on  Col. 
and  For.  Law,  pt.  2,  ch.  15,  pp.  732,  783. 
;    ^  Ante,  §  479  a— 479  n. 
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cussed  in  the  House  of  Lords  upon  a  will  made  in  Virginia^ 
by  which  the  testator  bequeathed  to  his  sister,  Mary  Brown, 
*'  the  remaining  one-fourth  share  of  the  balance  of  his 
estate,  at  her  death  to  be  equally  divided  among  her  chil- 
dren, if  she  should  have  any."  The  question  was,  what 
estate  Mary  Brown  took  under  the  wilL  whether  a  life 
estate  or  an  absolute  property.  And  it  appearing,  that  the 
Courts  of  Virginia  had  construed  the  bequest  to  give  her 
an  absolute  estate  upon  the  footmg  of  that  decree,  the 
House  of  Lords,  deeming  it  a  question  of  American  law^ 
established  the  same  construction  \ 

§  491.  In  another  case,  the  same  principle  was  adopted; 
and  the  Court  laid  down  the  rule,  that  in  the  construction 
of  a  will  the  lex  domicilii  must  govern,  unless  there  is  suf-» 
ficient  on  its  face  to  show  a  different  intention  in  the 
testator.  The  facts  were  these  :  A  lady,  a  native  of  Scot* 
land,  was  domiciled  in  England.  On  a  visit  to  Edinburgh 
she  made  a  will  entirely  in  the  Scotch  form>  and  it  was  de« 
posited  with  the  writer  at  Edinburgh.  She  had  personalty 
in  England  only,  and  died  in  England.  Scotland,  then,  was 
the  dondcilium  originis  et  forum  contract^ ;  but,  on  the* 
other  hand,  England  was  the  forum  domicilii  and  the  locus 
rei  sitcB^  The  question  was,  whether  by  the  legateels  death 
in  the  lifetime  of  the  testatrix  the  legacy  lapsed  according 
to  the  law  of  England^  or  survived  to  the  legatee's  repre- 
sentatives according  to  the  law  of  Scotland.  The  Court 
decided,  that  being  domiciled  in  England,  it  was  to  be  {re- 
sumed that  she  intended  the  law  of  England  to  be  applied  ; 
and,  that  there  was  not  enough  in  the  wiU  to  repel  that 
presumption  ^ 


^  Gordon  v.  Brown,  or  Brown  v.  Brown,  3  Hagg.  Eccl.  R.  455,  nota; 
S.  C.  4  Wils.  &  Shaw,  p.  28;  Ante,  §  479  c. 

^  Anstrutber  r.  Chalmers,  2  Simons,  R.  1 ;  3  Hagg.  EccL  R.  444; 
Yates  V.  Thomson,  3  Clarke  &  Finell,  R.  544,  570;  Ante,  %  479  c. 
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CHAPTER  XIII. 

FOREIGN   GUARDIANSHIPS   AND   ADMINISTRATIONS. 

§  492.  The  order  of  our  subject  next  leads  us  to  the 
consideration  of  the  operation  of  foreign  laws  in  relation  to 
persons  acting  in  autre  droit,  such  as  guardians^  tutors,  and 
curators  inter  vivos,  and  executors  and  administrators  post 
mortem. 

§  493.  And  first,  in  relation  to  guardians^  By  the  Roman 
law  guardianship  was  of  two  sorts,  (1.)  Tutela,  and  (2.) 
Cura.  The  first  lasted  in  males  until  they  arrived  at 
fourteen  years  of  age,  and  in  females  until  they  arrived  at 
twelve  years  of  age,  which  was  called  the  age  of  puberty  of 
the  sexes  respectively.  From  the  time  of  puberty,  until  they 
were  twenty-five  years  of  age,  which  was  their  fiiU  majority, 
they  were  deemed  minors,  and  subject  to  curatorship. 
During  the  first  period  of  tutelage,  their  guardian  was 
called  tutor,  and  they  were  called  pupils ;  during  the  se- 
cond period,  their  guardian  was  called  curator,  and  they 
were  called  minors  ^  In  England,  the  guardian  performs 
the  offices  both  of  a  tutor  and  a  curator  under  the  Roman 
law'.  In  France,  the  tutorship  lasts  until  the  full  age  of 
majority  ^ 

§  494.  In  treating  of  guardianship,  two  questions  natu- 
rally arise :  ( 1 .)  Whether  the  authority  of  a  guardian  over 


1  See  3  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  23,  §  5,  pp.  1001 — 
1014. 

2  1  Domat.  Civil  Law,  b.  2,  tit.  1,  p.  260;  Halifax,  Analysis  of  Civil  Law, 
ch.  9,  pp.  15,  17,  18;  1  Brown.  Civil  Law,  b.  1,  ch.  5,  pp.  129,  130.  See 
also  Ersk.  Inst.  b.  1,  tit.  6,  §  1,  p.  128. 

3  Halifax,  Analysis  of  Civil  Law,  ch.  9,  pp.  15,  17,  18;  1  Brown,  Civil 
Law,  b.  1,  ch.  5,  pp.  129, 130. 

♦  1  Domat,  Civil  Law,  b.  2,  tit.  1,  p.  261. 
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the  person  of  his  ward  is  local,  and  confined  to  the  place  of 
his  domicile  or  extends  every  where  ?  (2.)  Whether  the 
authority  of  the  guardian  over  the  property  of  his  ward  is 
local,  or  extends  every  where  ? 

§  4«95.  In  regard  to  the  first  point,  (the  authority  of  the 
guardian  over  the  person  of  his  ward),  Bouilenois  main- 
tains, that  the  laws  which  regulate  it  are  strictly  personal ; 
and,  therefore,  that  the  authority  extends  to  the  ward  in 
foreign  countries,  as  well  as  at  home,  and  is  of  equal 
validity  and  right,  according  to  the  law  of  the  domicil,  in 
every  other  place.  **  Je  mets  (says  he)  au  nombre  des 
statuts  personnels,  cetix,  qui  mettent  les  enfans  sous  la  puis^ 
sance  de  leur  pere,  ou  de  leur  tuteur^.^  From  this  it  would 
seem  to  follow,  that  the  tutor  is  to  be  recognised  as  fully 
entitled  to  assert  any  claims  over  the  movable  property  of 
his  ward,  and  to  sue  for  the  debts  due  to  his  ward  in  foreign 
countries,  without  having  any  confirmation  of  the  guardian- 
ship by  the  local  authorities  ^ 

§  496.  Merlin  expressly  holds  the  same  doctrine,  assert- 
ing that  the  foreign  guardian,  in  such  a  case,  is  competent 
to  maintain  any  suit  for  the  debts  due  to  his  ward  in  France 
and  in  the  Netherlands,  without  any  interposition  of  the 
local  authorities  to  confirm  the  guardianship^.  *'//  est 
(says  he)  de  principe,  que  les  procurations  revetues  de  la 
forme  requise  par  la  loi  du  lieu,  oil  elles  se  passent,  ont  leur 
effet  partout.  Aussi  ne  s'est-on  jamais  avise  de  pretendre, 
que  le  tuteur  nomme  a  un  mineur,  ou  a  un  interdit,  par  le 
juge  de  son  domicil,  ne  put  agir  dans  un  pays  Stranger  contre 
les  debiteurs  d'un  ou  de  F autre,  qv!  apres  avoir  fait  declarer 
lejugement  de  sa  nomination  executoire  dans  ce  pays^T 


1  Bouilenois,  Observ.  4.  p.  51;  Id.  p.  68;  Ante,  §57;  2  Bonllenois, 
Obsery.  39,  pp.  320,  330. 

3  3  Burge,  Comro.  on  Col.  and  For.  Law,  pt.  2,  cb.  23,  §  5,  pp.  1002, 1003. 

3  Merlin,  Repertoire,  Absens.  ch.  3,  art.  3,  p.  37;  Id.  Faillite,  §  2,  n.  2, 
art.  9,  10,  §  2,  p.  412.  See  also.  Id.  Autorisation  Maritale,  $  10,  art.  2; 
Ante,  §  53,  54. 

«  Merlin,  Repertoire,  Faillite,  §  2,  n.  2,  art.  10,  p.  414;  Ante  %  53,  54. 
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§  497.  Vattel  lays  down  a  similar  doctrine  in  more  com-* 
prehensive  terms.  ''  It  belongs  (says  he)  to  the  domestic 
Judge  to  nominate  tutors  and  guardians  for  minors  and 
idiots.  The  law  of  nations,  which  has  an  eye  to  the  common 
adyantage  and  the  good  harmony  of  nations,  requires,  there- 
fore, that  such  nomination  of  a  tutor  or  guardian  be  yalid 
and  acknowledged  in  all  countries  where  the  pupil  may  hare 
any  concerns  ^''  This  is  also  the  opinion  of  Huberos,  as  we 
hare  already  seen^;  and  it  is  stoutly  maintained  by  Hertius* 
After  haying  stated  the  rule,  he  adds :  Ratio  huju$  regubw 
ut  evidem.  Persona  enim  subditi  qud  talis  nemtd  alU  est 
tubfecta,  quam  summo  imperanti,  cut  se  subndsiL  Undent, 
mi  leges,  quce  personce  qualitatem  sive  characterem  inquimmi 
eomkari  personam  soleant,  ubicunque  etiam  locorum  versetwr, 
tametsi  in  aliam  ctvitatem  migraverit,  vehiti  si  quis,  mager, 
it^amis,  pel  prodigus  declaretur^.  Hinc  tutor,  (says  he),  datus 
im  loco  domicilii,  etiam  bona  alibi  sita  admimstrat*  Ha 
applies  this  rule,  howeyer,  solely  to  personal  rights  and 
personal  incapacities,  rights  of  property,  and  power  oyer 
moyables.  For  in  respect  to  immoyables,  he  adds  this  im- 
portant qualification :  Quomam  ipsi  fatemur,  si  externa 
eivitas  circa  bona  immobilia  aliquid  directe  disposmt,  earn 
legem  servari  oportere^^  Stockmans  holds  a  broader  opinimi. 
Tutor  etiam  pupiUi  a  Ptcetore  authoritatem  et  adnrnustra^ 
tionem  suam  extra  territoriam  Prcetoris,  et  in  bona  ulncunque 
locorum  sita  exercetK     Indeed,  this  same  doctrine  is  com« 


1  Vattel,  b.  2,  ch.  9,  §  85. 

3  Ante,  §  60. 

s  1  Hertii  Opera,  de  Collis^-Leg.  ^4,  n.  8, pp.  12d,.124,  (edit.  1737);  Id« 
p.  175,  (edit.  1716);  Ante,  §  51. 

♦  Ibid. 

^  Stockman.  Decis.  125,  n.  6,  p.  262«  Dumoulin  is  thonght  to  hold  the 
same  opinion ;  but  it  may  well  be  doubted  if  it  admits  of  that  interpretation. 
Post,  §  502  a;  Molin.  Opera,  torn.  3,  Comm.  ad  Cod.  lib.  1,  tit.  1,  1. 1 ; 
Conclus.  de  Stat.  p.  55C,  (edit.  1681).  Matthaeus,  who  has  also  been  cited 
on  the  same  side,  certainly  does  not  hold  the  opinion.  His  language  is: 
Sed  etsi  silentio  suo  quodammodo  approbare  videatur  curatorera  a  judice  do- 
micilii datum,  vix  tamen  est,  ut  curator  ilia  prsedia  alibi  sita  proscribere  ac 
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monly  asserted  by  all  those  foreign  joristSy  "who  give  to  per* 
sonal  laws  an  ubiquity  of  operation'. 

§  498.  On  the  other  hand,  there  are  jurists  who  maintain 
a  diflferent  opinion.  Paul  Voet  denies  that  laws  respecting 
either  persons  or  property  have,  in  the  sense  of  the  civfl 
jurisprudence^  any  extra-territorial  authority,  and  lays  down 
among  others  the  following  rules :  (1.)  that  a  personal  sta- 
tute does  not  affect  the  person  beyond  the  territory  of  his 
domicile  so  that  he  is  not  to  be  reputed  such  without  the 
territory  as  he  was  within ;  (2.)  that  a  personal  statute 
accompanies  the  person  every  where,  m  regard  to  property 
within  the  territory  of  the  government  where  the  person 
has  his  domicile  and  to  which  he  is  subjected  ^  He  adds, 
that  he  makes  no  distinction  in  this  respect,  whether  the 
statute  be  in  rem  or  in  personam  ;  or,  whether  it  purports 
to  extend  to  property  situate  in  a  foreign  territory  or  not, 
directly  or  indirectly ;  for  the  same  rule  applies  in  each  case. 
Quia  nullum  statutum^  sive  in  rem  sive  in  personam,  si  de  ra^ 
tione  juris  dmlis  sermo  instituatur  sese  extendit  uUra  statu^ 
entis  territorium  \     He  -qualifies  his  doctrine,  however,  by 

vendere  possit,  sine  speciali  permissu  ejus  judiciis^  in  cujus  territoria  sita 
sunt.  Sic  enim  et  Tutor  bodie  a  judice  domicilii  datur ;  nee  tamen  univer- 
sorum  negotiorum  et  bonorum  administrationem  consequitur^  nisi  cesset  judex 
ejus  territorii,  in  quo  predia  sita  sunt.  Mattbaeas,  de  Auctionibus,  lib.  1, 
c.  7»  n.  10,  p.  39.  See  also  S  Surge,  Comm.  on  Col.  and  For.  Law,  pt« 
2,  cb.  23,  §  5,  pp.  1002,  1003.  He  says:  *'  Tbe  appointment  of  tutor  or 
guardian,  committees  or  curators,  so  far  as  it  confers  tbe  care  and  custody  of 
the  person  of  tbe  minor  or  lunatic,  could  not,  consistently  witb  tbe  principles 
of  international  jurisprudence,  be  made  by  any  otber  judicial  tribunal  but 
that  of  tbe  country  to  wbicb  tbe  minor  or  lunatic  was  by  bis  residence  sub* 
ject.  According  to  tbe  opinion  of  foreign  jurists,  every  judicial  tribunal  is 
bound  to  recognise  tbis  appointment.  They  consider  that  the  law  which 
places  the  minor  or  lunatic  sub  tuteld  or  sub  cur&  is  a  personal  law,  affecting 
the  status  of  the  person,  and  that  tbe  relation  cf  tutor  and  ward,  which  it  has 
constituted,  continues  to  exist,  notwithstanding  the  persons  may  have  resorted 
to  any  other  country." 

^  3  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  cb.  23,  $  5,  pp.  1004, 1005, 

2  P.  Voet,  De  Stat.  §  4,  cb.  2,  n.  6,  p.  123,  (edit.  1716);  Id.  p-  137, 
(edit.  1661). 

3  Id.  n.  7,  p.  124,  (edit.  1716)i  Id.  p.  138,  (edit,  1661);  Ante,  f  5H, 
^52. 


726  CONFLICT   OF   LAWS,  [CH.  XIII. 

admitting  that  movables  are  always  deemed  to  be  in  the 
place  of  the  domicil  of  the  party,  and  are  therefore  governed 
by  the  laws  thereof  \  John  Voet,  as  we  have  seen,  main- 
tains a  similar  opinion  in  the  broadest  and  most  unqualified 
terms  *. 

§  499.  It  would  seem  from  Morrison's  case*  that  the 
House  of  Lords  deemed  the  authority  of  an  English  guardi- 
an sufficient  to  institute  a  suit  for  the  personal  property  of 
his  ward  in  Scotland,  upon  the  ground  that  the  administra- 
tion of  his  personal  estate,  granted  by  the  usual  authority 
where  he  resided,  must  be  taken  to  be  every  where  of  equal 
force  with  a  voluntary  assignment  by  himself.  The  Courts 
of  Scotland  had  unequivocally  decided  the  other  way. 
Whether  this  decision  has  since  been  acted  upon  in  England 
does  not  distinctly  appear.  It  has  certainly  not  received 
any  sanction  in  America,  in  the  States  acting  under  the 
jurisprudence  of  the  common  law.  The  rights  and  powers 
of  guardians  are  considered  as  strictly  local ;  and  not  as  en- 
titling them  to  exercise  any  authority  over  the  person  or 
personal  property  of  their  wards  in  other  States,  upon  the 
same  general  reasoning  and  policy  which  have  circumscribed 
the  rights  and  authorities  of  executors  and  administrators  ^. 

§  500.  In  regard  to  the  other  point,  whether  guardians 
appointed  in  foreign  countries  have  any  authority  over  the 
property  of  their  wards  situate  in  other  countries,  foreign 
jurists  are  generally,  although  not  universally,  of  opinion ' 
in  respect  to  movable  property,  that,  since  it  is  deemed  to 
be  in  the  domicil  of  the  owner,  the  law  of  the  domicil  is  to 
govern,  and  the  rights  and  powers  of  the  guardian,  tutor, 
or  curator  over  it,  ought  to  be  admitted  to  prevail  every 
where,  to  the  same  extent  as  they  are  acknowledged  by  the 


1  Ante,  §  52,  377. 

2  Ante,  §  54  a. 

3  Cited  in  4  T.  R.  140,  and  1  H.  Black,  677,  682. 

*  Morrill  v.  Dickey,  1  John.  Ch.  R.  153;  Kraft  r.  Vickery,  4  Gill  & 
John.  R.  332. 

5  See  Muhlenbruch,  Doct.  Pand.  lib.  1,  p.  1,  §  72,  pp.  167,  168. 
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law  of  the  domicil  ^  But  in  respect  to  immovable  property, 
foreign  jurists  as  generally,  although  not  universally,  main- 
tain the  doctrine,  (whatever  may  be  the  rule  as  to  movable 
property),  that  the  rights  and  authority  of  guardians  are 
circumscribed  by  the  laws  of  the  territory  of  their  appoint- 
ment, and  do  not  extend  to  other  countries  where  the  im- 
movable property  is  situated.  In  other  words,  the  laws  rei 
sitce  are  to  govern;  and  a  guardian  in  one  country  can 
claim  nothing  in  another,  except  in  the  form  and  manner, 
and  under  the  regulations  prescribed  by  the  local  law. 
Burgundus  states  the  doctrine  with  great  clearness.  Speak- 
ing of  the  capacity  and  incapacity  of  minors,  he  says: 
Proinde  confitendum  est,  si  aliquid  circa  rem  aUerare  minor 
velit,  ut  puta,  alienandi  vel  hypothecandi  facultatem  exigere, 
ibi  sane  veniam  impetrari  debere,  ubi  bona  sunt  sita  ^  Nam 
et  Constitutio  Diocletiani  in  alienatione  manifeste  requirit 
decretum  Prcesidis  ejus  provindco,  in  quo  prcedium  minoris  est 
situm.  He  then  adds:  Nee  immeritb  Felinus  scripsit,  si 
facienda  est  dispensatio  respectu  rei,  non  ejus  episcopi  esse 
erit,  cui  persona  subjecta  est,  sed  ad  eum  spectare  cut  res 
supponitur.  He  says  that  a  different  reason  is  given  by 
others.  Cujus  rei  rationem  alii  tradunt,  quia  per  ejusmodi 
dispemationem  alteratur,  et  reinstatur  natura  ipsius  ben^cia 
et  non  persona^.  He  then  states  a  qualification  of  the  doc- 
trine in  cases  where  the  venia  cetatis  is  obtained,  saying : 
Ergo,  e  contra,  si  venia  cetatis  in  hoc  dumtaxat  impetretur, 
ut  actus  personates  minor  celebrare  et  peragere  possit,  veluti 
bonorum  suorum  administrationem  consequi,  contractus  et  ob^ 
ligationes  inire,  sane  hoc  casu  postulare  debebit  a  judice 
domicilii,  cui  in  personas  plenum  jus  est  attributum  ^.  But 
whether  it  exists  or  not  is  immaterial,  as  Burgundus  in  an- 

1  Ante,  §  495 — 498 ;  4  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  cb. 
23,  §  5,  pp.  1010,  1011. 

^  Burgundus,  Tract.  1,  n.  12,  p.  23. 

3  Ibid.  n.  13. 

*  Ibid.  n.  14,  p.  24;  1  Boollenois,  Observ.  9,  p.  150 ;  Id.  Obsenr.  6, 
p.  129. 
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other  passage  speaks  directly  on  the  present  point.  Unde 
fere  obtintdt,  ut  Judex  domicilii^  ubi  et  mobiUa,ra  tioneique 
et  instrumenta  reperiuntur,  tutelam  solus  deferat.  Sed  nan 
aliter  unwersorum  bonorum  administrationem  conseguitur, 
quam  si  supersedente  judice  situs,  solus  ille  eanstituaiur\ 
This,  however,  is  a  qualification  by  no  means  generally  con- 
ceded or  admissible. 

§  600  a.  We  have  already  seen  that  Hertins,  and  Mot- 
ibseus,  and  Paul  Voet,  and  John  Voet,  hold  the  opisimi, 
that  the  guardian  has  not,  by  virtue  of  his  appointment  in 
the  place  of  the  domicil  of  his  ward,  any  rights  or  authori- 
ties over  the  immovable  property  of  his  ward  'm  a  for^gn 
country'.  Paul  Voet  in  a  another  place  adds :  Verwn  ^ 
oontrdctibus  proprie  sic  dictis,  me  conferam  nd  ^[uasi  contrete^ 
iuSy  et  ^mdem  tutelce,  vel  curatelce.  Ubi  sequentia  exami- 
nanda.  Quid  si  pupiUo  dandus  sit  tutor ,  illene  dabit,  ubi 
pupillus  domicilium  habet,  an  ubi  bona  pupilli  immobiUa  sita 
suntf  Respondeo;  Quamms  regulariter  ab  Uh  Magistratu 
detur  tutor,  ubi  pupillus  domicilium  habet,  ubi  pearentes  haii' 
tarunt;  etiam  qui  dat  tutorem,  eum  primario  persowB,  nan 
rei  dedisse,  censeatur ;  adeoque  is,  qui  simplieiter  datus  est, 
ad  res  omnes  etiam  in  diversis  Provineiis  sitas,  datus  intelUr- 
gatur  7  Id  quod  plerumque  jure  Romano  obtinebat,  ^qua  dn 
versarum  Provinciarum  Magistratus,  uni  suberant  Imperatari. 
Ne  tamen  videatur  Judex  domicilii  quid  extra  territarium 
fedsse,  non  prcejudicabit  Judioi  loci,  ubi  nonnuUa  pupillaria 
bona  sita,  qmn  et  tutorem  pupillo  ratione  ilhrum  banarum, 
sdlicet  immobiUum,  ibidem  recte  dederit.  Unde  etiam  si  de 
prcediis  minarum  atienandis  contentio ;  si  qiUdem  in  alid  sita 
sint  Provindd,  tutius  egerit  tutor,  qui  datus  est  in  loco  dami^ 
cilii,  si  decretum  ab  utroque  Judice  curet  interponi,  et  domidKi 
pupilli,  et  rei  sitce\     Even  those  jurists  who  contend  that 


^  Burgundus,  Tract,  2,  n.  18,  p.  69. 

2  Ante,  §  497,  498. 

3  P.  Voet,  De  Stat.  §  9,  c.  2,  n.  17;  Id.  d.  19,  pp.  270,  271,  (edit.  1715) 
Id.  pp.  329—331,  (edit.  1661). 
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permissian  ought  to  be  given  by  the  local  judge  to  such  a 
guardian  to  administer  such  foreign  immovable  property^ 
at  the  same  time  concede^  that  without  such  permission  the 
guardian  cannot  exercise  any  rights  or  authorities  over  it  K 
John  Voet  says :  Non  autem  in  loco  origims  vel  dtu$  rerum 
pupillarium,  sed  tantum  in  ioco  domicilii  pupillaris  tutora  4 
loci  illius  camerd  pupillari  aut  tnagistr^ttu  creari,  moris  est ; 
qui  hoc  ipso  dati  inteViguniwr  unioerso  pupilli  patrimemo, 
ubieimque  existenti.  Quod  tamen  ex  comitate  magis,  quam 
juris  rigore  sustinetur;  cum  in  easu,  quo  pupittus  immobilia 
habet  sita  in  eo  loco,  qui  non  subest  ^idem  magistratui  ra- 
premo,  cui  pupillus  subest  ratione  domicilii^  magistratus  loci, 
in  quo  sita  immobilia,  rebus  in  sua  territorio  existentibus  pe^ 
culiarem  posset  tutorem  dareK 

§  501.  BouUenois,  after  stating -fliat  in  France  the  prin- 
cipal object  of  guardianship  is  not  so  much  the  custody  of 
the  person  as  of  property^  adds,  that  it  has  in  view  the 
administration  and  direction  of  property  {bieni),  and  that 
the  rights  whidi  it  grants  are  all  real  rights.  La  garde 
consiste,  ou  en  droits  de  proprietS,  ou  en  droits  d'ugufruit;  et 
il  riy  a  rien  de  plus  reel,  que  ces  sortes  de  droits.  Par  con' 
sSquent  elk  ne  peut  4tre  regie,  que  par  la  hide  la  situation. 
Oest  cetie  lot,  qui  donne,  ou  ne  donne  pas;  qui  appelle  cer^ 
taines  personnes,  ou  qui  ne  les  appelle  pas.  De  la  il  semble, 
qiiil  faudroit  n^cessairement  en  conclure,  que  chaque  coutume, 
qui  admet  la  garde,  et  oil  il  y  a  des  biens,  a  seule  k  droit  de 
defSrer  la  garde,  a  qui  bon  lui  semble;  et  qtfil  tfy  a  qtte  ceux, 
a  qui  elle  la  dSfere,  qui  ptdssent  Hre  gardiens,  quelque  do^ 
micile  d^ailleurs,  qtiaient  ceux,  qui  tombent  en  garde,  et  ceux, 
qui  sont  appeles  ^  la  garde*.  He  admits  that  there  are 
jurists  who  assert  the  contrary*. 

I  3  Barge,  on  €ol.  and  For.  Law,  pt.  2,  ch.  23,  pp.  1004 — 1007. 

3  J.  Voet,  Ad  Pand.  lib.  26,  tit.  5,  4  5,  torn.  2,  p.  18S;  Id.  lib.  1,  Ut.  4, 
pt.  2,  §  3,  7,  torn.  1,  pp.  89,  40.  See  also  other  foreign  jurists  cited  3  Barge, 
Comm.  on  CoL  and  For.  Law,  cb.  23,  pp.  1005 — 1007. 

3  2  BouUenois,  Observ.  89,  pp.  320 — 322,  339,  340;  3  Borge*  Comm.  «n 
Col.  and  For  Law,  pt.  2,  cb.  29^  pp.  1001,  1002. 

*  Ibid. 
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§  502.  Hertius^  as  we  have  seen,  asserts  the  same  doc- 
trine as  to  immovable  property  ^  Froland  arranges  himself 
on  the  side  of  those  who  assert  the  reality  of  the  laws 
which  respect  guardianship,  distinguishing,  however,  as  to 
the  quality  of  persons  entitled,  the  right  of  possessing  the 
property,  and  the  formalities  accompanying  it», 

§  502  a.  Dumoulin  holds  the  opinion,  that  the  lex  ret  sitcB 
is  to  govern  in  all  such  cases,  and  explains  himself  with  un- 
usual fulness  on  the  point.  Aut  statutum  agit  in  personam, 
et  tunc  non  includit  exteros,  she  habiliter,  sive  inhabiliter  per- 
sonam, unde  si  statuto  hujus  urbis  cavetur,  quod  contractus  facti 
per  minorem  xxv  annis  non  valeant  sine  consensu  suorum  pro- 
pinquorum,  et  authoritate  Judicis,  non  intelligitur,  nisi  de  sub- 
ditis  sucB  jurisdictioni  per  text.  L  1,  in  Jin.  ff.  de  curat,  et 
tutor,  dot.  ab  his.  Unde  minor  dicti  loci  non  poterit  etiam 
extra  locum  prcedia,  in  eo  territorio  sita,  locare  sine  dicta 
solemnitate :  Sed  bene  extra  locum  prcedia  alibi  sita.  Quia 
in  quantum  agit  in  personam,  restringitur  ad  suos  subditos; 
et  in  quantum  agit  in  res,  restringitur  ad  sitas  intra  suum 
territorium.  Exterus  OMtem  minor  annis  poterit  etiam  de 
sitis  intra  locum  dicti  statuti  etiam  inter  locum  ilium  dis- 
ponere :  Quamvis  is,  qui  datus  est  tutor  vel  curator  d  sua 
competenti  judice,  sit  inhabilitatus  propter  tutelam  et  curam, 
ubique  locorum  pro  bonis  ubicumque  sitis.  Quia  non  est  in 
vim  statuti  solius,  sed  in  vim  juris  communis,  et  per  passivam 
interpretationem  legis,  quce  locum  habet  ubique^.  Everhardus 
holds  the  same  opinion.  Ubi  ratione  diversarum  jurisdic- 
tionum  et  territoriorum  diversi  judices  dant  tutores,  et  unus 
non  intromittat  se  de  territorio  alterius ;  semper  enim  inspi- 
cienda  est  consuetudo  loci,  ubi  res  sunt  sitae,  maxime  quoad 
immobilia^. 

>  Ante,  §497;  1  Hertii  Opera,  De  Collis.  Leg.  §4,  n.  8,  pp.  123,  124, 
(edit.  1737);  Id.  p.  175,  (edit.  1716). 

2  1  Froland,  Mem.  c.  16,  pp.  717,  749,  750,  752. 

3  Molin.  Opera,  tora.  3,  ad  Cod.  lib.  1,  tit.  1,  1.  1,  Conclus.  de  Statut. 
p.  556,  (edit.  1681);  Ante,  §  497,  note.  See  also  Rodenburg,  De  Div.  Stat, 
tit.  2,  c.  5,  n.  16;  2  Boullenois,  App.  pp.  47 — 51, 

*  Everhard.  Consil.  185,  n.  3,  p.  406. 
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§  503.  Lord  Kaims  lays  dovn  the  Scottish  doctrine  to 
be,  that  it  is  of  no  importance  in  what  place  curators  of 
minors  are  chosen ;  and  accordingly,  a  choice  made  in 
England  of  curators,  whether  English  or  Scotch,  will  be 
held  effectual  in  Scotland.  He  admits,  that  the  powers  of 
a  guardian  of  a  lunatic  in  England  are  limited,  extending 
only  to  his  person,  and  not  to  his  estate ;  or  rather,  that 
different  guardians  are,  or  may  be,  appointed  by  the  Court 
of  Chancery  for  each.  But  the  authority  of  any  guardian 
or  curator,  however  appointed  in  a  foreign  country,  is  not 
understood  by  him  to  extend  to  any  real  estate  in  Scotland  ^ 

§  604.  There  is  no  question  whatsoever  that,  according 
to  the  doctrine  of  the  common  law  the  rights,  of  foreign 
guardians  are  not  admitted  over  immovable  property  situate 
in  other  countries.  Those  rights  are  deemed  to  be  strictly 
territorial,  and  are  not  recognised  as  having  any  influence 
upon  such  property  in  other  countries,  whose  systems  of 
jurisprudence  embrace  different  regulations,  and  require 
different  duties  and  arrangements  ^  No  one  has  ever  sup- 
posed that  a  guardian  appointed  in  any  one  State  of  this 
Union  had  any  right  to  receive  the  profits  or  to  assume  the 
possession  of  the  real  estate  of  his  ward  in  any  other  State, 
without  having  received  a  due  appointment  from  the  proper 
tribunals  of  the  State  where  it  is  situate.  The  case  falls 
within  the  well-known  principle,  that  rights  to  real  property 
can  be  acquired,  changed,  and  lost,  only  according  to  the 
law  rei  sitce^. 

§  504  a.  The  same  rule  is  applied  by  the  common  law  to 
movable  property,  and  has  been  fully  recognised  both  in 
England  and  in  America.  No  foreign  guardian  can  virtute 
officii  exercise  any  rights,  powers,  functions,  over  the 
movable  property  of  his  ward,  which  is  situated  in  a  different 


1  2  Kaims,  Equity,  b.  3,  ch.  8,  §  1,  p.  325 ;  Id.  §  4,  p.  848. 

3  See  3  Barge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  23,  §  5,  pp.  1009 — 
1011. 

3  Ante,  §  424;  3  Barge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  cb.  23> 
§  5,  pp.  1005,  1006,  1009,  1010. 
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State  or  country  from  that  in  which  he  has  obtained  his 
letters  of  guardianship.  But  he  must  obtain  new  letters  of 
guardianship  from  the  local  tribunals  authorized  to  grant 
the  same,  before  he  can  exercise  any  rights^  powers^  or 
fiinctions  orer  the  same.  Few  decisions  upon  the  point  are 
to  be  found  in  the  English  or  American  authorities^  probably 
because  the  principle  has  always  been  taken  to  be  un<- 
questionable,  founded  upon  the  close  analogy  of  the  case  of 
foreign  executors  and  administrators'. 

§  605.  Whether  a  guardian  has  authority  to  diange  tibe 
domicil  of  his  ward  from  one  country  to  another,  seeing 
that  it  may  have  a  most  important  operation,  as  to  the 
fiiiccession  to  his  movable  property,  in  case  of  his  death,  is 
m  matter  which  has  been  much  discussed*  In  favour  of  the 
aflSrmative  there  are  some  distinguished  foreign  jurists, 
among  whom  we  may  enumerate  Bynkershoek,  Bretonnier^ 
Rodenburg,  and  John  Voet.  Bynkershoek  says:  Posse 
tutorem  pupilU  sui  domicilium  mutare,  perinde  ut  potest 
parens  superstes,  nescio  qtdsquam  serio  dubitaverit,  si  sueoes^ 
sionis  legitimoe  causa  non  versetur ;  nam  si  hcec  versetur, 
multa  disputatio  est.  Sed  an  hoec  quoque  vaJehmit,  si  su- 
perstes parens  vel  tvtor  domicilium  minoris  traniferat,  ut 
tffus,  intestati  mortui  alia  sit  succession  quam  ante  fuit  f 
He  proceeds  then  to  discuss  the  question,  and  comes  to  the 
conclusion,  that  he  may.  Sic  puto.  Scio  impuberem,  vel 
ndnorem  proprio  marte  non  recte  domicilium  suum  mutare  ; 
sed  quid  ni  posset,  qui  eum  reprcesentat,  et  quid  m  posset 
€um  omni  effectu,  nisi  qua  lex  sit,  quae  impediat  *  9  Roden- 
burg says :  Queer amus  et  Uhd  quod  frequentioris,  est  incm^ 
sionis;  Hollandus  major  viginti,  minor  viginti  quinque 
annis  transfert  domicilium  Ultrajectum,  ubi  vigesimo  anno 

^  3  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  2,  §  5,  p.  1011  ;  Id. 
p.  1010;  Ante,  §  499;  Morrill  v.  Dickey,  1  John.  Ch.  R.  153;  Kraft  v, 
Vickery,  4  Gill  &  John.  R.  332,  340,  341 ;  4  Cowen,  R.  529,  note;  Post, 
§  512,  513. 

2  Bynkers.  Quest.  Privat.  Juris,  lib.  1,  c.  16,  pp.  174,  178,  180 — 186, 
(edit.  1744). 
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tutela  vel  curajinitwr.  Quid  dicemm  perventurwm  ilhim 
suam  in  tutelam  9  Respandi  ex  facto  eomuitus  minori  hodis 
eonstituendi  damidUiffaeuUatem  nan  eses,  tutori  e^se;  quiut 
contrabere,  ita  et  domicilium  potest  constituere,  quod  col- 
locetur  tUud  per  contractum,  de  quo  max  IcUiua.  Proinda 
in  proposita  ndki  specie,  cum  mater,  quce  tutrix  esset,  mutato 
a  morte  mri  domiciUo,  UUrajectum  concessisset.  Unique  it^ans 
ttdolevisset:  dixi  ex  UUrajectinis  legibus  cestimandos  pet'* 
fectas  astatis  annos ;  dummodo  fraus  dbsU,  out  prcejudicium 
tertii,  extra  quod  vix  est  ut  non  dixeris  tutori,  maxime 
matri  locum  ad  habitandum,  pujnllumque  educandum,  eUgefidi 
Jus  esse,  Uludque  ipsum  duUi  veriti  Batavi  JurisconsulH 
tutori  agnato  auctores  fuerunt,  ut  stipuktretur  it  matre  ilia, 
ciim  cogitaret  ex  Hollandia  concedere  Trqjectum,  ne  cures 
infantis  adspectu  ullo  modo  domicilii  mutationem  induceret; 
quanquam  fateor,  si  quid  hoc  ad  rem  pertinet,  positd  hdo 
sententid,  in  potestate  tutoris  fore,  tuteld  semet  ociiis  exuercg 
nisi  tum  potiiis  super  fraude  quofrendum  foret^*  John  Voet 
says:  Plane,  si  etiamnum  minorewUs  sit,  patre  vel  matre 
pidud  domicilium  mutante,  Jilium  etiam  videri  mutasse,  si  et 
ipse  translatus  sit,  nee  ex  prioris  sed  novi  domicilii,  a  patre 
matreve  recenter  constituti,  jure  censeri  in  dubio  dehere, 
ratioms  est.  Utut  efdm  haud  difficulter  admittendum  sit, 
minorennem  non  magis  posse  domicilium  mutare,  quam  con- 
trahendo  se  obligare  :  tamen,  quemadmodum  contrahere  auc^ 
tore  tutore  permissum  ei  est,  ita  et  domicilium  cum  patre 
matreve,  tanquam  tuteke  ejus  aut  saltern  educationi  prcepo' 
sitd,  tutoribus  coeteris  non  contradiceniibus,  mutare  nihil 
vetat :  nisi  ex  circumstantiis  manifestum  esset,  talem  dondr 
eilii  pupillaris  translationem  in  fraudem  proximorum,  spem 
successionis   ex  prioris    domicilii   lege  habentium,  factam 


esse^. 


§  505  a.  Bynkershoek  thinks  it  impracticable  to  make 


1  Rodenburg,  De  Div.  Stat.  tit.  2,  cb.  1,  §  6 ;  2  Boullenois,  App.  pp.  57, 
58. 

^  J.  Voet.  Ad  Pand.  lib.  5,  tit.  1,  %  100,  torn.  1,  p.  847. 
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any  such  exception  of  cases  of  fraud  from  the  intrinsic 
difficulty  of  ascertaining  what  circumstances  shall  consti- 
tute evidence  of  a  fraudulent  change  of  domicile  Bur- 
gundus  seems  to  hold  with  Bartolus^  that  the  domicil  of 
the  guardian  is  also  the  domicil  of  the  minor.  Pupilli  ipsi 
sibi  constituere  domicilium  non  possunt.  Bartolus  autem  Un 
sensit  habere  domicilium,  ubi  cum  tutoribus,  sive  aUter  habi^ 
taverint.  Quce  sententia  ita  demum  mihi  vera  videtur,  nisi 
in  academiam  studiorum  caussd,  vel  alto  profecti,  remanendi 
animo  ibi  non  steterinf.  Qui  veniam  cetatis  impetramt,  et 
proprice  negotiationi  commodisque  subservit,  ipse  sibi  minor 
domicilium  instruere  potest.  Uxor  ibi  censetur  habere  domir 
dlium,  ubi  maritus  habitat.  Legitimd  tori  separatione 
factA^  ipsa  sibi  domicilium  instruct^. 

§  505  b.  BouUenois  has  spoken  with  so  little  clearness 
and  precision  on  this  subject^  that  it  is  not  very  easy  to 
say,  with  entire  exactness^  what  is  his  opinion.  From 
the  best  examination,  which  I  have  been  able  to  make  of 
his  various  discussions  of  this  subject  in  his  different  works, 
he  seems  to  have  thought,  (1.)  That  the  law  of  the  actual 
domicil  of  the  parents  of  a  minor  constituted  the  rule  to 
regulate  the  succession  to  the  minor,  if  he  died  during  his 
minority,  although  it  was  not  the  domicil  of  his  birth,  but 
was  acquired  by  his  parents  afterwards.  (2.)  That  the  like 
rule  did  not  apply  to  the  case  of  a  minor  under  tutelage ; 
and  that  his  guardian  could  not  by  a  change  of  domicil 
change  the  succession  to  the  property  of  the  minor. 
(3.)  That,  hence,  if  a  minor,  following  the  change  of  domi- 
cil of  his  parents,  should  die,  his  movable  estate  would  be 
governed  by  the  law  of  succession  of  the  new  domicil,  if 
there  was  no  fraud  in  the  removal.-  (4.)  But  that  there 
was  no  reason  why  a  minor  might  not  be  reputed  domi- 
ciled in  the  domicil  of  his  guardian,  so  far  as  the  law  of 
that  domicil  would  confer  on  him  particular  faculties  or 


1  Bynkers.  Quest.  Jur.  Priv.  lib.  1,  ch.  16,  pp.  182,  183,  (edit.  1744). 

2  Burgundus,  Tract.  2,  n.  34,  pp.  80,  81. 
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privileges  ;  and  that,  therefore,  if  the  law  of  the  domicil  of 
the  guardian  would  give  him  the  power  of  making  a  testa- 
ment of  his  movables,  he  might  make  one  conformable  to 
that  law ;  for  it  is  but  just,  that,  in  such  a  case,  a  person 
domiciled  there,  even  although  a  minor,  should  be  held 
subject  to  the  real  laws,  or  laws  in  rem,  of  the  place,  where 
he  is  domiciled  without  frauds 


^  Boullenoisi  Dissert,  sur  Quest,  de  la  Contrar.  des  Lois,  Quest.  2,  pp. 
59 — 62 ;  2  Boullenois,  Observ.  32,  pp.  49 — 53. — It  may  not  be  unaccept- 
able to  give  some  extracts  from  Boullenois  in  tbis  place.     He  says  in  bis 
Dissertations;   £n  effet,  il  y  a  plusieurs  raisons,  pour  lesquelles  le  dernier 
domicile  du  p^re  doit  regler  la  succession  mobiliaire  du  fils,  lorsqu'il  d^c6de 
en  minorite.     La  premiere  est,  que  le  fils  mineur  tombant  sous  la  puissance 
d'autrui,  on  n*a  pas  voulu  qu'il  put  d^pendre  d'un  Tuteur  de  cbanger  Tordre 
de  succ^der  au  mineur  en  lui  faisant  cbanger  de  domicile ;  en  sorte  qu'on  n'a 
pas  cm  qu'un  Tuteur  dut  avoir  la  liberte  de  donner  on  d'6ter  auz  berities 
presomptifs.     La  seconde  est,  qu'un  mineur  d  raison  de  sa  minority  est 
toujours  pr6sum6  gr6ve  et  cbarge  de  fidei-commis  euvers  les  b^ritiers  de 
celui  de  qui  il  a  re9ii  les  biens  qui  doivent  composer  sa  succession,  et  un 
Tuteur  ne  doit  pas  avoir  le  pouvoir  de  d^roger  a  cette  esp^ce  de  fidei- 
commis.     Again  he  says :  Sur  le  changement  de  domicile  d'un  mineur  en  ce 
qui  toucbe  ses  biens,  il  semble  qu'il  y  auroit  quelque  consideration  a  faire. 
II  paroitroit  assez  convenable  que  la  succession  d'un  mineur  au-dessous  de 
la  pleine  pubert^  fut  r^glee  par  le  domicile  de  ses  p^re  et  mere.     Que  d^s 
qu'il  est  pourvii  par  mariage,  il  puisse  se  cboisir  tel  domicile  que  bon  lui 
semblera,  et  que  sa  succession  mobiliaire  soit  regie  par  ce  domicile.     Que  le 
fils  mineur  en  suivant  le  domicile  du  pdre,  ou  de  la  m^re  survivante,  sa  suc- 
cession mobiliaire  soit  pareillement  assujettie  aux  Loix  de  ce  nouveau  domi- 
cile, pourvii  que  d'ailleurs  il  n'y  ait  point  de  fraude :  Que  pent  faire  de 
mieux  un  mineur  que  de  continuer  de  vivre  sous  I'education  de  celui  de  ses 
p^re  et  m^re  que  Dieu  lui  a  conserve,  et  d^s  qu'il  y  a  prudence  et  justice 
dans  cette  conduite,  ce  nouveau  domicile  devient  une  demeure  juste  et  legi- 
time pour  le  mineur,  dont  la  succession  mobiliaire  doit  suivre  le  sort.     Que 
le  fils  minear  qui  fait  trafic  de  Marchandises,  et  qui  pour  ce,  s'est  cboisi  un 
domicile  soit  pareillement  en*ce  qui  toucbe  ses  biens  mobiliers,  assujetti  &  la 
Loi  du  lieu  qui  a  6t6  le  centre  de  sa  fortune,  et  cela  parolt  indispensable 
quand  le  bien  du  mineur  est  un  bien  d'industrie.    II  n'y  a  pas  d'inconvenient 
qu'un  mineur  soit  repute  domicilii  au  domicile  de  son  Tuteur,  quant  aux 
facultez  particuli^es  que  la  Loi  de  ce  domicile  pent  lui  donner ;  c'est  pour 
quoi  si  par  la  Loi  du  domicile  de  son  Tuteur  il  a  facuUe  de  tester  de  ses 
meubles,  il  ponrra  tester  conformement  k  cette  Loi.     II  est  juste  dans  ce 
cas  qu'un  domicilie,  m6me  mineur,  subisse  les  Loix  pures  reelles  du  lieu  oik 
il  est  domicilii  sans  frande.     Mais  quant  k  son  6tat  de  majeur,  on  de  mineur. 
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§  505  c.  On  fbe  other  hand^  Mornac,  ChristinaBUs,  Bouhier^ 
and  Pothier,  maintain  the  opinion  in  unequivoeal  terjBB,  that 


on  ne  s^uroit  le  faire  d^pendre  que  de  la  Loi  de  son  origine,  par  lea  raiaona 
qui  ont  6t6  ei-doTant  allegpi^s.  Bonllenofs,  Diaa.  die  la  Contrar.  dee  Loiab 
Queat.  2,  pp.  59,  61,  62.  In  hia  larger  Treatia^  be  aoya:  An  aurphis,  ea 
qne  noua  disona  ici  pour  le  caa  de  la  succession  mobiliairfr  ab  inteatat,  doit-il 
avoir  lieu  pour  le  cas  d'un  testament?  S*il  s'agissoit,  par  exemple,  de 
aavoir  at  le  mineur  incapable  de  tester  par  la  Loi  de  son  domicile  de  droit,  h> 
pourroit  en  vertu  de  la  Loi  de  son  domicile  de  fait.  L'Autenr  dea  Obaerva- 
tiona  sur  Henrys,  observe  loco  citato,  que  si  dea  enfana  mineurs  aont  mia 
aotta  la  tutele  d'un  Lyonnois,  ils  pourront  faire  un  testament,  loraqn'ila  aereat 
parvenus  li  la  puberte  parce  que  les  mineurs  suivent,  k  cet  %ard,  la  domicile 
da  leor  tuteur.  II  dit  qu'il  Fa  ainsi  decide  en  consultation,  avec  M.  Severti 
pour  le  teatament  dn  aieur  de  Servi^res,  fait  d  T^ge  de  dix-buit  ana..  Son 
pere  a'6toit  mari£  et  ^tabli  d  Paria :  apr^a  son  deeds  et  calii  de  aa  aemm^ 
aaa  enfana,  qui  ^toient  en  baa  dge,  furent  mis  sous  la  tutele  da  Cbarlee 
Oroflier,  leur  onde  partemel,.  domicilie  en  Lyonnoia.  Le  siaar  de  Servi^rea 
Ala,  avant  que  de  partir  pour  Tarm^,  ou  il  fut  tu6,  fit  aon  testament  an  profit 
d'nne  de  aea  aosurs  :  il  fut  contest^  par  une  autre  aceur,  et  la  d^ciaion  ant  poor 
le  teatament.  M.  le  P.  Boubeir,  cb.  21,  n.  4,  n'adopte  paa  eette  d4ciaion, 
et  j'avoue  qu'elle  n'eat  pas  sana  difficult^.  £n  efiet,  pnisqne  la  Loi  deter- 
mine le  domicile  dn  mineur^  par  le  domicile  du  p^e,  je  parle  d'un  mineur 
non  6tabli,  pourquoi  lui  donner  deux  domicilea^  I'un  pour  rigler  aa  auccea- 
aion  mobiliaire,  et  I'autre  pour  regler  sa  capacity  peraonnelle  de  teater  T  II 
n'y  a,  comme  Bona  venons  de  le  dire»  que  le  domicile  de  la  personne  qui 
puisse  rendre  capable  celui  qui  est  incapable;  et  puisque  le  domicile  du 
mineur  est  fix6  au  domicile  du  pere,  comment  celui  de  fait,  qnll  pent  avoir 
par-tout  ailleurs,  peut-il  affecter  sa  personne,  pr6fi6rablement  d^aon  domici]« 
de  droit  qui  est  n^essairement,  selon  la  Loi,  son  vrai  domicile  t  D^dlleura 
nn  testament  apporte  toujonrs  un  cbangement  dana  la  aocceaaion  l%ale  da 
testateur,  et  la  Loi  du  domicile  de  droit  qu'a  le  mineur,  ne  lot  permet  paa 
de  disposer  de  sea  biens,  et  de  cbanger  rien  dans  sa  succession.  Maia 
pour  le  Boutien  de  la  decision  de  MM.  Severt  et  Bretonnicr,  deux  aavaos 
Conaultiina,  ne  peot-on  pas  r^ondre  que  le  mineui  est  dana  son  devoir, 
quand  il  demeure  avec  son  tuteur  qui  est  cbarg^  de  aon  Education,  qn'il  y 
demeure  necessaireraent  et  sans  fraude  ?  A  la  bonne  beure  que  le  domicile 
de  son  pere  r^Ie  sa  succession  ab  intestat;  c'est  Tint^r^t  des  b^ritiers  qoi 
Fa  voulu  ainsi,  et  c'est  pour  cela  qu'il  retient  le  domicile  de  son  pere.  Mais 
si  le  mariage,  si  rdmancipation  permettent  a  un  mineur  de  changer  de  domi- 
cile, corame  en  convient  M.  Bouhier  luira^rae,  et  que  dans  ce  cas,  le  mineur 
puisse  tester  couform^raent  k  la  Loi  du  domicile  qu'il  s'est  choisi,  pourquoi 
ne  veut-on  pas  pareille  chose  dans  le  cas  ou  le  mineur  passe,  par  necessite, 
et  sans  fraude,  dans  le  domicile  de  son  tuteur  ?  II  est  vrai  que  dans  le  cas 
du  mariage  et  de  T^mancipation,  la  succession  mobiliaire  de  ce  mineur  s« 
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the  domicil  of  a  minor,  so  far  as  it  regards  his  succession  to 
his  estate,  cannot  be  changed  by  his  guardian.  Mornac 
says :  Qucesitum  est,  mortuo  impubere,  de  cujus  bonis  mobi- 
libus  agitur,  quod  spectari  debeat  illius  domicilium,  utrum 
patris  et  tnatris,  an  tutoris,  apud  quern  defunctus  est ;  atque 
id,  quia  locus  domicilii  parentum,  et  locus  domicilii  tutoris 
contrarias,  quoad  successiones  mobilium,  diversasque  consue^ 
tudines  ferant.  Videbatur  nonnullis  constituendum  domi- 
cilium in  cedibus  tutoris,  ut  qui  patrem  referret.  Prievaluit 
verb  eorum  sententia,  qui  domicilium  minoris  prtesertim  eo 
casu  in  loco  originis,  id  est,  in  cedibus  paternis  ac  matemis 
collocandum  dicerent.  Cum  enim  domicilium  quatuor  modis 
contrahi  soleat,  natura,  ac  origine,  item  voluntate,  ac  concilia, 
deinde  conventione,  aut  ex  necessitate  muneris.  Solum  ex  his 
naturale  domicilium  minori  superest,  locus  scilicet,  in  quo 
ipse  creverit,  parentesque  defecerint ;  absurdumque  aliudfuerit 
qffingere  minori  in  cceteris,  quod  ipse  per  cetatem  non  habeat 
diligendi  nempe  domicilii  consilium.  Imo  et  prcestaretur  ansa 
interdum  tutoribus  fraudandi  veros  mobilium  minoris  intere- 
untis  hoeredes,  transferentibus  scilicet  domicilium  in  loca, 
quibus  successura  sibi  viderent  ex  patriis  moribus,  intereunte 
valetudinario  minore  desideria^.  Christinseus  adopts  the 
very  language  of  Mornac  on  this  subject*.  Bouhier  is 
equally  direct  and  positive,  holding  that  the  minor  retains 


r^glera  par  la  Loi  de  son  domicile  de  choix,  et  que  je  n*en  dirai  pas  de 
m^me  par  rapport  k  un  mineur  qui  n'est  ni  mari^,  ni  ^mancip^ ;  mala  ce 
que  je  ne  dirai  pas  pour  le  cas  de  la  succession  ab  intestat,  parce  qu*i1  j  a 
une  Jurisprudence  form^e  a  cet  ^ard,  je  puis  le  dire  pour  le  cas  du  testa- 
ment, parce  que  la  Loi  n*a  rien  d^cid^  l^-dessus,  et  qu'il  semble  juste  de 
laisser  k  un  mineur,  que  la  mort  previent,  une  capacit6  que  lui  donne  la  Loi 
0^  il  demeure  actuellemeut,  sans  fraude.  N^anmoins  le  premier  avis  me 
parolt  le  meilleur :  un  mineur  hors  le  domicile  de  son  p^re,  avec  son  tnteur, 
habile  avec  lui ;  mais  il  n'est  pas  proprement  domicilii  avec  lui :  il  s^journe 
en  attendant  sa  majority ;  c*est  un  plaideur  qui  attend  ]k  que  le  temps  Ini 
fasse  gagner  son  proems."  2  Boullenois,  Observ.  32,  pp.  51 — 53;  Ante, 
§  44,  note  2,  p.  44. 

1  Mornacci,  Observ.  ad  Cod.  lib.  3,  tit.  20,  torn.  3,  p.  558,  (edit.  1721). 

^  Christin.  Decis.  176,  tom.  2,  p.  204. 
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the  domicil  of  his  parents,  and  that  it  cannot  be  changed  by 
his  guardian.  He  says,  that  the  inviolable  rul^  of  the  lav 
in  Burgundy  is,  that  the  domicil  of  minors  in  respect  to  H^ 
succession  to  their  property,  cannot  be  changed  by  their 
guardians  during  their  minority ;  and  he  reasons  out  tbe 
doctrine  at  large  \  Pothier  takes  a  distinctiop  between  th|^ 
case  of  the  change  of  the  domicil  of  a  parent  from  thfi 
change  of  domicil  of  a  guardian ;  and  holds,  t)ii^t  in  tli4 
former  case,  if  a  change  is  made  without  fraud,  the  minor 
follows  the  domicil  of  his  parents  and  of  the  s^rviYor«  Pu| 
m  the  case  of  a  guardian  no  such  effect  follows ;  for  th^ 
minor  is  no  part  of  the  £EimiIy  of  the  guar4ian^  but  is  li|(e  ^ 
stranger  there,  and  only  for  a  time  (cuf  tempu$y. 

§  506.  The  same  question  hgs  occiurred  in  England ;  an4 


1  Bonhier»  Coul.  de  Boorg.  ch.  21,  §  8,  p.  383;  Id.  eh.  23,  ( 160 — 167^ 
pp.  441,  442. 

3  Potbier,  Contume  d*Orl6an8,  Introd.  n.  17-  H^  jus^s  there  the  follow^ 
log  language:  '*  II  nous  suffit  de  dire,  qae  lea  mlneura  ne  compoaent  pa^  la 
Tamille  de  leur  tuteur»  comme  lea  enfans  compoaent  la  famille  de  leur  p^re : 
lla  aont  dana  la  niaison  de  leur  tuteur  comme  dana  nne  maiaon  ^trangere :  ils 
<f  aont  ad  teiqpua,  pour  le  teQipa  que  doit  dprer  |a  tutelle;  par  cpoalquent  le 
/lomicile  de  leur  tuteur  n*e<t  pas  leur  vrai  domipile,  et  ila  ne  peni^eD^  etr^ 
cens^  en  avoir  d*antre  que  le  domicile  patemel,  juaqu'i  ce  qu*il^  >oient 
'devenua  en  Age  de  a'en  6tablir  un  eux-roemea  par  leur  propre  choiz,  et  qu'ils 
Ifaient  effectiTement  6tabli.  II  p'en  est  paa  de  rodme  de  lam^re:  la  pniaaa^ce 
paternelle  4tant,  dans  notre  Droit,  different  en  cela  du  Droit  Romain,  com- 
mune au  pdre  et  k  la  mere,  la  mere,  apres  la  mort  de  son  marl,  succede  aux 
^hroita  et  k  la  qualiti  de  chef  de  la  famille,  qu'avoit  aon  marl  via-^-via  de  levry 
.enfana  :  aon  domicile,  quelque  part  qu'elle  juge  de  le  tr%naf4rer  aana  frauds, 
4oit  done  $tre  celui  de  cea  enfans,  jusqu*^  ce  qu'ila  aient  pn  a'en  choiair  un» 
jqui  leur  soit  propre.  II  y  auroit  frau^e,  s'il  ne  paroiaaoit  aacune  raiaon  de  s^ 
tranalation  de  domicile,  que  celle  de  ae  procurer  dea  avantagea  dana  lea  aqcipear 
aiona  mobiliaires  de  aes  eufan^.  Lea  enfana  suivent  le  domicile,  que  lent 
m^re  a'etablit  sans  fraude,  lorsque  ce  domicile  lui  est  propre,  et  que,  demeur- 
ant  en  viduite,  elle  conserve  la  quality  de  chef  de  farcille:  mais  lorsqu'elle  se 
remarie,  quoiqu'elle  acquiere  le  domicile  de  son  second  mari  en  la  famille  du* 
quel  elle  passe,  ce  domicile  de  son  second  mari  ne  sera  pas  celui  de  ses  enfans, 
qui  ne  passent  pas  comme  elle  en  la  famille  de  leur  beau-pere;  C'est  pourquoi 
ils  sont  censes  continuer  d'avoir  leur  domicile  au  lieu  ou  Tavoit  leur  m^re  avant 
que  de  se  remanier,  comme  ils  seroient  censes  le  con&erver,  bi  elle  4toit 
morte.'* 
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it  was  on  that  occasion  held,  that  a  guardian  may  change 
the  domicil  of  his  ward,  so  as  to  affect  the  right  of  succes- 
sion, if  it  is  done  bond  Jide  and  without  frauds  In  that 
case  the  father,  a  native  of  England,  died  intestate,  domir 
ciled  in  Guernsey,  leaving  a  widow  and  infant  children  by 
her,  and  also  by  a  former  wife.  The  widow,  after  his  death, 
was  appointed  guardian  of  her  own  children,  and  in  con- 
junction with  the  guardian  of  the  children  of  the  first  marr 
riage,  sold  their  real  estate  in  Guernsey,  and  invested  the 
amount  in  the  English  funds,  and  afterwards  removed  to 
England  with  the  children.  On  the  death  of  some  of  the 
children  under  age,  the  question  arose,  whether  their  shares 
were  distributable  by  the  law  of  England,  or  by  that  of 
Guernsey,  and  it  was  decided  by  the  Master  of  the  Rolls 
(Sir  Wm.  Grant),  that  it  was  to  be  by  the  law  of  England. 
On  that  occasion,  the  learned  Judge  said :  '^  Here  the 
question  is,  whether,  after  the  death  of  the  father,  children 
remaining  under  the  care  of  the  mother,  follow  the  domicil 
which  she  may  acquire,  or  retain  that  which  their  father  had 
at  his  death,  until  they  are  capable  of  gaining  one  by  acta 
of  their  own.  The  weight  of  authority  is  certainly  in  favour 
of  the  former  proposition.  It  has  the  sanction  both  of  Voet 
and  Bynkershoek ;  the  former,  however,  qualifying  it  by  a 
condition  that  the  domicil  shall  not  have  been  changed  for 
the  fraudulent  purpose  of  obtaining  an  advantage  by  alter- 
ing the  rule  of  succession.  Pothier,  whose  authority  is 
equal  to  that  of  either,  maintains  the  proposition  as  thus 
qualified.  There  is  an  introductory  chapter  to  his  Treatise 
on  the  Custom  of  Orleans,  in  which  he  considers  several 
points  that  are  common  to  all  the  customs  of  France,  and, 
among  others,  the  law  of  domicil.  He  holds,  in  opposition 
to  the  opinion  of  some  jurists,  that  a  tutor  cannot  change 
the  domicil  of  his  pupil ;  but  he  considers  it  as  clear,  that 
the  domicil  of  the  surviving  mother  is  also  the  domicil  of 

1  Potinger  o.  W^ightman^  3  Meriv.  R.  67;  Robertson  on  Personal  Sac* 
ce3sion»  197 — 202. 
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the  children,  provided  it  be  not  with  a  fraudulent  view  to 
their  succession  that  she  shifts  the  place  of  her  abode.  And 
he  says  that ''  such  fraud  would  be  presumed,  if  no  reasonable 
motive  could  be  assigned  for  the  change.  There  never  was 
a  case  in  which  there  could  be  less  suspicion  of  fraud  than 
the  present.  The  father  and  mother  were  both  natives  of 
England.  They  had  no  long  residence  in  Guernsey ;  and 
after  the  father's  death  there  was  an  end  of  the  only  tie 
which  connected  the  family  with  that  island.  That  the 
mother  should  return  to  this  country  and  bring  her  children 
with  her,  was  so  much  a  matter  of  course,  that  the  fact  of 
her  doing  so  can  excite  no  suspicion  of  an  improper  motive; 
I  think,  therefore,  the  Master  has  rightly  found  the  deceased 
children  to  have  been  domiciled  in  England.  It  is  conse- 
quently, by  the  law  of  this  country,  that  the  succession  to 
their  personal  property  must  be  regulated '."    This  doc- 


1  Potinger  v,  Wigbtman,  3  Meriv.  R.  79, 80. — Mr.  Barge  on  this  subject 
remarks  :  "  The  domicil  of  choice  being  that  which  the  person  himself  estab- 
lishesy  it  can  only  be  acquired  by  him  who  is  sui  juris.  It  cannot^  therefore, 
be  acquired  by  a  lunatic  or  minor.  The  domicil  of  the  father,  or  of  the  mother 
being  a  widow,  is  that  of  the  child,  and  a  change  by  either  of  those  parents  of 
their  former  domicil,  would  necessarily  operate  as  a  change  of  the  child's 
domicil.  It  is,  however,  only  during  the  mother's  widowhood,  that  sbe  c^uld 
change  the  domicil  of  her  infant.  The  domicil  which  she  acquired  on  her 
second  marriage,  would  not  become  that  of  the  infant;  but  his  domicil  would 
continue  to  be  that  which  the  mother  possessed  previonsly  to  her  second  mar- 
riage. The  power  which  the  parent  thus  possesses  of  changing  the  domicil 
of  his  child,'  is  assimilated  by  writers  to  that  which  the  gnardian  of  an  in£uit 
possesses,  of  binding  him  by  contracts  entered  into  by  him  on  behalf  of  the 
infant.  But  this  power,  it  is  said,  must  be  exercised  by  the  parent  bon4 
fide.  If  he  changed  the  domicil  of  the  child  who  was  sick,  with  no  other  ap- 
parent object  than  that  of  removing  him  from  a  place,  in  which,  according  to 
the  law  of  succession  there  prevailing,  the  parent  would  not  succeed  to  the 
child's  estate,  to  another  place  which  admitted  the  parent  to  such  succession, 
the  removal  would  be  deemed  a  fraud  on  the  rights  of  those  who  would  have 
succeeded  if  no  such  removal  had  taken  place,  and  would  not  be  allowed  to  pre- 
vail. But  if  the  health  of  the  child  was  such  as  to  afford  no  expectation  of  his 
death,  or  if  there  was  any  reasonable  motive  for  the  removal, — or,  indeed,  if  the 
child  had  attained  an  age  when,  by  the  law  of  the  place  of  his  domicil  he  had 
the  power  of  making  a  testament — in  which  latter  case  there  could  be  no  ground 
for  presuming  any  interested  motive  on  the  part  of  the  parent  in  changing 
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trine  has  also  been  recognise -1   as  the  true  doctrine  in 
America '. 

§507.  Secondly^  in  relation  to  executors  and  adminis- 
trators. According  to  the  Roman  law,  which  made  no  dis- 
tinction in  this  respect  between  movable  and  immovable 
property,  the  title  '*  heir,"  was  indiscriminately  applied  to 
every  person  who  was  called  to  the  succession,  whether  he 
was  so  called  by  the  act  of  the  party  or  by  operation  of  law. 
Thus,  the  person  who  was  created  universal  successor  by  a 
will,  was  called  the  testamentary  heir  {hoeres  foetus),  and  the 
next  of  kin  by  blood,  in  cases  of  intestacy,  was  called  the 
heir  at  law  (Jiceres  natus)  or  heir  by  intestacy.  The  heir, 
whether  consisting  of  one  or  more  persons,  and  whether 
testamentary  or  by  intestacy,  was  entitled  by  succession  to 
all  the  estate  of  the  deceased,  whether  it  was  real  or  per- 
sonal, and  he  was  chargeable  with  all  the  burthens  and  debts 
due  from  him^     But  inasmuch  as  the  succession  in  either 


his  domicil,  the  removal  could  not  he  impeached."  1  Barge,  Coram,  on  Col. 
and  For.  Law,  pt.  1,  ch.  2,  pp.  38,  39.  Notwithstanding  this  weight  of 
authority^  which,  however,  with  one  exception,  is  applied  solely  to  the  case  of 
parents,  or  a  surviving  parent,  there  is  much  reason  to  question  the  principle 
on  which  the  decision  is  founded  when  it  is  obviously  connected  with  a 
change  of  a  succession  to  the  property  of  the  child.  In  the  case  of  a  change 
of  domicil  by  a  mere  guardian,  not  being  a  parent,  it  is  extremely  difficult  to 
find  any  reasonable  principle  on  which  it  can  be  maintained,  that  he  can  by 
any  change  of  domicil  change  the  right  of  succession  to  the  minor's  property. 
The  reasoning  of  Bynkershoek  upon  the  point  is  very  unsatisfactory,  while 
that  of  Momac,  Bouhier,  and  Pothier,  has  solid  reason  and  justice  to  sustain 
it.     See  Robertson  on  Successions,  pp.  196 — 203. 

1  Guier  v.  O'Daniel,  1  Binn.  R.  349,  note;  Cutts  v,  Haskins,  9  Mass. 
R.  543;  Holyoke  v.  Haskins,  5  Pick.  R.  20. 

^  1  Domat,  b.  1,  tit.  1,  p.  557;  Id.  §  1,  n.  1,  2,  p.  558. — Domat  says, 
that  in  France,  in  the  Provinces  which  are  governed  by  the  testamentary  law, 
and  not  by  the  Roman  law  (Droit  ecrit),  the  title  of  heirs  is  given  only  to  the 
heirs  by  blood  or  heirs  at  law,  and  that  the  testamentary  heirs  are  called  uni« 
versal  legataries.  But  this  distinction  is  merely  nominal,  and  the  same  rules 
are  applied  to  the  universal  legataries  as  to  the  heirs  by  blood.  1  Domat, 
b.  1,  tit.  1,  pp.  557,  558.  Erskine  in  his  Institutes,  b.  2.  tit.  2,  §  3,  p.  192, 
says,  that  in  Scotland,  '*  Heritable  subjects  are  those  (immovables)  which, 
on  the  death  of  the  proprietor  descend  to  the  heir ;  and  movables  those  which^ 
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case  might  be  onerous  as  well  as  profitable,  the  law  allowed 
the  heir,  whether  he  were  so  by  testament  or  by  intestacy, 
to  renounce  the  inheritance  if  he  pleased,  or  he  might  accept 
it  with  the  benefit  of  an  inventory,  the  effect  of  which  was 
to  exonerate  the  heir  from  any  further  liability  than  the 
amount  of  the  assets  or  property  inventoried  ^  These  ex- 
planations are  important  in  order  fully  to  understand  the^ 
reasonings  of  foreign  jurists,  and  to  apply  them  to  th^  pre-^ 
sent  subject,  for  the  civil  law  distinctions  every  where  ^r- 
vade  the  jurisprudence  of  continental  Europe. 

§  508.  It  will  be  at  once  seen,  that  the  executor  uridei^ 
the  common  law  in  many  respects  corresponds  with  the  tes- 
tamentary heir  of  the  civil  law,  and  that  the  administrator 
in  many  respects  corresponds  With  the  heir  by  intestacy. 
The  principal  distinction  between  them  which  is  here  im- 
portant to  be  considered  is,  that  executors  and  administra- 
tors have  no  right  except  to  the  personal  estate  of  the  de^ 
ceased ;  whereas  the  Roman  heir  was  entitled  to  administer 
both  the  re^l  estate  and  personal  estate;  and  all  the  assets 
were  treated  as  of  the  same  nature,  without  any  distinction 
of  equitable  assets  or  of  legal  assets  ^ 

§  509.  From  what  has  already  been  said,  the  heir,  whe- 
ther testamentary  or  by  intestacy  of  immovable  property, 
can  take  only  according  to  the  lex  loci  ret;  or,  in  other 
Words,  he  is  not  admissible  as  heir,  so  as  to  administer  the 
estate  in  any  foreign  country,  unless  he  is  duly  qualified 
according  to  the  principles,  rules,  and  forms  of  the  local 
law'.    In  this  respect,  he  does  not  differ  either  in  regard  to 


go  to  executors  who  are  on  that  account  sometimes  styled  haeredes  in  mohtli- 
hus.  It  may  he  also  ohserved,  that  those  who  undertake  to  gather  in  and 
distribute  among  such  as  are  interested  in  the  succession,  the  movable  estate 
of  a  person  deceased,  in  virtue  of  a  nomination  either  by  the  testator  or  by 
the  judge,  frequently  get  the  name  of  executors,  because  it  is  their  office  to 
execute  the  last  will  of  the  deceased.*'     See  Id.  b.  3,  tit.  9,  J  li  2,  26. 

^  1  Domat,  b.  1,  tit.  1,  §  5,  n.  3,  4,  p.  503. 

2  1  Brown,  Civil  and  Adm.  Law,  344,  note. 

8  See  2  Kaims,  Eq.  b.  3,  ch.  8,  §  3,  p.  332;  Vattel,  b.  2,  ch.  8.  §  109 — 


^ 
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rights  or  to  responsibilities  from  an  heir  or  devisee,  charge- 
able at  the  common  law  or  by  statute  with  the  bond  debts 
of  his  ancestor  or  testator.  It  is  for  the  same  reason,  that 
k  power  to  sell  immovable  property  given  to  an  executor; 
cannot  be  executed  unless  upon  due  probate  of  the  will  in 
the  place  where  the  property  \s  situate,  and  showing  that  it 
may  be  lawfully  done  by  the  lex  loci  tei  sitceK  And  if  the 
party  claims  not  under  a  power,  but  as  a  devisee  in  trust  to 
sell  it  for  the  payment  of  debts,  it  is  also  necessary  to  have 
a  like  probate  of  the  will.  But  it  is  not  necessary  in  the 
latter  case  to  take  out  letters  of  administration,  although 
the  devise  be  in  trust  to  the  party  by  the  description  o^ 
Executor ;  for  in  such  case  he  takes  as  devisee  and  not  as 
executor,  and  his  title  is  under  the  will,  and  not  under  the 
letters  testamentary*. 

§  5 1 0.  But  in  regard  to  movable  estate  a  like  rule  does 
not  necessarily  prevail  in  foreign  countries,  governed  by  s 
jurisprudence  which  is  drawn  from  or  modelled  upon  the 
civil  law;  for  movables  being  treated  as  having  no  situs, 
and  to  be  governed  by  the  law  of  the  domicil  of  the  testator 
or  intestate,  the  title  of  the  heir  taking  its  effect  directly 
from  that  law  is,  or  at  least  may,  consistently,  be  held  to 
carry  the  right  to  such  property  wherever  it  may  be  locally 
situated,  in  the  same  manner  as  the  title  would  or  might 
pass,  by  an  assignment  by  the  owner  by  an  act  inter  vivos^. 

§511.  Lord  Kaims  seems  to  take  a  distinction  between 
the  case  of  a  testamentary  heir  and  that  of  an  heir  by  intes- 
tacy, asserting  that  the  nomination  of  an  executor  (Jueres 
de  mobilibus,  or  hceres  Jiduciarius  ^)  by  the  testator  in  his 
testament,  as  to  his  movables,  is  effectual  all  the  world  over, 
jure  gentium,  and  will  be  sustained  in  Scotland ;  whereafs 

111 ;  1  Boullenols,  Observ.  17,  p.  242;    Id.  Pr.  Gen.  37,  p.  9;  Doe  dem. 
Lewis  V,  M'Farland,  9  Cranch,  151. 

1  Wells  V.  Cowper,  2  Harom.  R.  124. 

^  Doe  dero.  Lewis  v,  M'Farland,  9  Crancb,  151. 

3  2  Kaims,  Equity,  b.  3,  ch.  8,  §  4. 

«  Ersk.  Inst.  b.  8,  tit.  9,  §  2,  26. 
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letters  of  administration  in  a  foreign  country  are  strictly 
territorial ;  and,  when  granted  in  a  foreign  country,  are  not 
recognised  in  Scotland,  unless  they  are  confirmed  there  by 
a  proper  judicial  proceeding \  It  may  be  so;  but  Erskine 
lays  it  down  as  clear  law,  that  in  Scotland  neither  executors 
nor  administrators,  foreign  or  domestic,  are  entitled  to  ad- 
minister the  estate  of  the  deceased,  until  they  have  been 
duly  confirmed  by  the  competent  judged  What,  perhaps. 
Lord  Kaims  meant  to  say  was,  that  the  title  of  executor 
was  a  good  title, ^'f^re  gentium;  and  when  it  was  established 
in  the  manner  and  by  the  process  prescribed  by  the  law  of 
the  place  where  it  was  sought  to  be  exercised,  it  ought  to 
be  held  of  universal  obligation.  And  so  it  probably  is  in  all 
civilized  nations,  except  such  (if  any  such  there  now  are)  as 
adopt  the  Droit  d'aubaine,  and  confiscate  the  movable  pro- 
perty of  all  foreigners  dying  and  leaving  such  property 
within  their  territories. 

§  512.  In  regard  to  the  title  of  executors  and  administra- 
tors, derived  from  a  grant  of  administration  in  the  country 
of  the  domicil  of  the  deceased,  it  is  to  be  considered,  that 
that  title  cannot,  de  jure,  extend  as  a  matter  of  right  be- 
yond the  territory  of  the  government  which  grants  it,  and 
the  movable  property  therein.  As  to  movable  property 
situated  in  foreign  countries,  the  title,  if  acknowledged  at 
all,  is  acknowledged  ex  comitate,  and  of  course  it  is  subject 
to  be  controlled  or  modified  as  every  nation  may  think 
proper,  with  reference  to  its  own  institutions,  and  its  own 
policy,  and  the  rights  of  its  own  subjects.  And  here  the 
rule  to  which  reference  has  been  so  often  made,  applies 
with  great  strength,  that  no  nation  is  under  any  obligation 
to  enforce  foreign  laws  prejudicial  to  its  own  rights,  or  to 
those  of  its  own  subjects.  Persons,  domiciled  and  dying  in 
one  country,  are  often  deeply  indebted  to  foreign  creditors. 


1  2  Kaims,  Equity  b.  3,  ch.  8,  §  3  ;  Id.  §  4,  pp.  347,  348. 
^  £rsk.  Inst.  b.  1,  tit.  9,  §  27,  29.      See  Robertson   on  Succession,  pp. 
263—273. 
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living  in  other  countries  where  there  are  pe^'^'^^nal  assets  of 
the  deceased.  In  such  cases  it  would  be  a  great  hardship 
upon  such  creditors  to  allow  the  original  executor  or  admini- 
strator to  withdraw  those  funds  from  the  foreign  country 
without  the  payment  of  such  debts^  and  thus  to  leave  the 
creditors  to  seek  their  remedy  in  the  domicil  of  the  original 
executor  or  administrator^  and  perhaps  there  to  meet  with 
obstructions  and  inequalities  in  the  enforcement  of  their 
own  rights  from  the  peculiarities  of  the  local  law. 

§  51 3.  It  has  hence  become  a  general  doctrine  of  the  com- 
mon law,  recognised  both  in  England  and  America^  that  no 
suit  can  be  brought  or  maintained  by  any  executor  or  ad- 
ministrator, or  against  any  executor  or  administrator,  in  his 
official  capacity,  in  the  Courts  of  any  other  country,  except 
that  from  which  he  derives  his  authority  to  act  in  virtue  of 
the  probate  and  letters  testamentary,  or  the  letters  of  ad- 
ministration there  granted  to  him.  But  if  he  desires  to 
maintain  any  suit  in  any  foreign  country,  he  must  obtain 
new  letters  of  administration,  and  give  new  security  accord- 
ing to  the  general  rules  of  law  prescribed  in  that  country 
before  the  suit  is  brought  \     So,  on  the  other  hand,  if  a 


1  The  authorities  to  this  point  are  now  exceedingly  numerous  and  entirely 
conclusive.  See  Lee  v,  Moore,  Palmer,  R.  163;  Tourton  v.  Flower, 
3  P.  Will.  369,  370;  Thome  v.  Walkins,  2  Ves.  35;  Att.-Gen.  v.  Cockerel!, 
1  Price,  R.  179;  Burn  v.  Cole,  Amhler,  R.  416;  Lowe  v,  Fairlie,  2  Madd. 
R.  101;  1  Hagg.  Eccl.  R.  93,  239:  Mitford's  Plead.  177,  4th  edit.;  Fen- 
wick  V.  Sears,   1  Cranch,  259;  Dixon's  Executors  v.  Ramsay's  Executors, 

3  Cranch,  319,  323;  Kerr  v.  Moon,  9  Wheaton,  R.  565;  Armstrong  v. 
Lear,  12  Wheaton,  R.  169;  Thompson  v.  Wilson,  2  N.  Hamp.  R.  291; 
Dickinson's  Administrators  v.  M'Craw,  4  Randolph,  R.  158;  Glenn  v. 
Smith,  2  Gill.  &  John.  R.  493;  Stearns  v.  Burnham,  5  Greenleaf,  R,  261; 
Goodwin  v.  Jones,  3  Mass.  R.  514;  Borden  v,  Borden,  5  Mass.  R.  67; 
Stevens  r.  Gaylord,  11  Mass.  R.  256;  Langdon  v.  Potter,  11  Mass.  R. 
313;  Dangerfield  v.  Thurston,  20  Martin,  R.  232;  Riley  v.  Riley,  3  Day, 
Conn.  Cas.    74 ;    Champlin   v.   Tilley,  Id.   303 ;    Trecothick   v,  Austin, 

4  Mason,  R.  16,  32;  Ex  parte  Picquet,  5  Pick.  65;  Holmes  v.  Remsen^ 
20  John.  R.  229,  265;  Smith,  Administrator,  v.  The  Union  Bank  of  George- 
town, 5  Peters,  R.  518;  Camphell  v.  Tousey,  7  Cowen,  R.  64;  Logan  v, 
Fairlie,  2  Sim.  &  Stu.  284 ;  Atty  v.  Bouwens,  4  Mees.  &  Welsh.  171,  192, 
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ct'editor  wishes  a  suit  to  be  brought  in  any  foreign  coimfiyy 
in  order  to  reach  the  effects  of  a  deceased  testator  cn^ 
mtestate  situated  therein,  it  will  be  necessary  that  letters  of 
ddministration  should  be  there  taken  out  in  due  form 
iHg  to  the  local  law,  before  the  suit  can  be  maintained ; 
tb^  executor  or  administrator  appointed  in  another  country 
is  not  suable  there,  and  has  no  positive  right  to  or  authority 
drW  those  assets,  neither  is  he  responsible  therefor.  The? 
right  of  a  foreign  executor  or  admini^rator  to  take  out  sncli 
new  administration,  is  usually  admitted  as  a  matter  of  course, 
limless  some  special  reasons  intervene  to  vary  oir  control  it ; 
and  the  new  administration  is  treated  as  merely  ancillary 
OT  auxiliary  to  the  original  foreign  administration,  so  far  a^ 
regards  the  collection  of  the  effects  and  the  pro{>er  distribu-* 
tion  of  them  \  Still,  however,  the  new  adtdinistratioh  » 
made  subservient  to  the  rights  of  creditors,  legatees,  ttni 
distributees  who  are  resident  within  the  country  wher^  it  i$ 
Ranted;  and  the  residuum  is  transmissible  to  the  foreign 
country  ohly,  when  a  final  account  has  been  settled  in  the 


193;  tyler  v.  Bell,  1  Keen,  R.  826,  82^;  S.  C.  2  Mylne  &  Craig,  8d,  109. 
—On  this  occasion  Lord  Cottenham  said :  '*  That  an  estate  cannot  be  adminia- 
tered  in  the  absence  of  a  personal  representative,  and  that  such  personal  re- 
presentative must  obtain  his  right  to  represent  the  estate  from  the  ecclesiasti- 
cal court  in  this  country,  has,  I  believe,  never  before  been  doubted.  The 
cases  of  Tourton  v.  Flower,  (3  P.  Wms.  369) ;  Atkins  r.  Smith,  (2  Atk.  63); 
Swift  V.  Swift,  (I  Ball  &  B.  326);  Attorney-General  v.  Cockeril!,  (I  Price, 
165);  Lowe  v.  Fairlie,  (2  Madd.  101);  Logan  o.  Fairlie,  (2  Sim.  &  Stii. 
284);  all  proceed  upon  this,  that  the  Courts  in  this  country,  for  the  security 
of  property,  will  not  administer  the  property  of  a  person  deceased,  in  the 
absence  of  a  person  authorized  to  represent  the  estate;  and  that  they  look 
only  to  the  judgment  of  the  ecclesiastical  courts  in  this  country,  in  granting 
probate  or  letters  of  administration,  to  ascertain  who  are  so  authorized ;  and 
it  is  immaterial  what  ecclesiastical  court  in  this  country  has  granted  probate 
or  letters  of  administration,  provided  the  state  of  the  property  was  such  as  to 
give  it  jurisiliction."  But  see  Anderson  v.  Gaunter,  2  Mylne  &  K.  763, 
which  seems  not  a  sound  authority.  Lord  Cottenham,  in  Tyler  r.  Bell, 
1?  Mylne  &  Craig,  110,  manifestly  disapproved  of  it.  3  Burge,  Comm.  on 
Col.  and  For.  Law,  pt.  2,  cli.  23,  §  5,  pp.  1010 — 1012. 

*  Harvey  r.  Richards,  1  Mason,  R.  381;  Stevens  v,  Gaylord,  11  Mass. 
R.  250;  Case  of  Miller's  EsUte,  3  Rawle,  R.  3(2. 
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prdper  tribtinal  i?lrhere  the  new  administration  is  granted, 
upon  the  equitable  principles  adopted  by  its  own  law,  in  thd 
application  and  distribution  of  the  assets  found  there  '• 


>  See  Harvey  o.  Ricbards,  1  Mason,  R.  381 ;  Dawes  o.  Boylston,  9  Mass. 
R.  Sd7;  Selectmen  of  Boston  v,  Boylston,  2  Mass.  R.  S18,  384;  Richardi 
t?.  Datch,  8  Mass.  R.  506;  Dawes  «•  Head,  3  Pick.  R.  \iS;  Hooker  P. 
Olmstead,  6  Pick.  R.  481 ;  Davis  r.  Estey,  8  Pick.  R.  475 ;  Jennison  9. 
Hapgood,  10  Pick.  R.  77 ;  Stevens  r.  Graylord,  11  Ma^s.  R.  256;  Case  of 
Miller's  Estate,  3  Rawle,  312;  Gravillon  «.  Richards,  Ex*or,  13  Lodis,  R. 
298.  Many  complicated  questions  may  grow  out  of  original  and  ancillary 
administrations,  some  of  which  have  been  stated  in  the  cases  of  Harvey  «. 
Richards,  1  Mason,  R.  381,  and  Dawes  v.  Head,  3  Pick.  R.  128. — ^Thd 
following  attract,  from  the  opinion  of  Mr.  Chief  Justice  Parker,  in  the  latter 
case,  deserves  an  attentive  perusal.  The  question  there  arose,  how  assetif 
under  an  ancUlary  administration  were  to  be  disposed  of  in  eases  of  insolvetioyy 
and  of  debts  due  to  creditors  belonging  to  the  same  country  as  the  deceased 
debtor.  The  Chief  Justice,  after  disposing  of  these  particulars,  said :  **  Thai 
ibis  action  is  determined  without  touching  the  questions  upon  #hicfa  it  wa^ 
supposed  it  would  turn,  which  are  of  a  novel  and  delicate  nature,  and  though 
often  glanced  at,  do  not  appear  to  have  been  decided  either  in  this  or  any 
other  State  of  the  Union.  We  wish  to  avoid  any  thing  which  may  be  con- 
strued into  a  conclusive  adjudication;  and  yet  are  of  opinion,  that  it  will  be 
useful  to  throw  out  for  consideration  the  results  of  our  reasonings  upon  thia 
subject.  If  the  technical  difficulties  upon  which  this  cause  has  been  decided, 
had  not  occurred,  but  the  estate  had  been  rendered  insolvent  here,  and  a  de- 
cree of  distribution  for  a  proportion  had  been  issued,  or  if  the  debt  of  Lenox 
and  Sheafe  had  been  ascertained  by  a  judgment,  and  the  pleadings  to  a  suit 
on  the  bond  had  been  the  same  in  that  case  as  now,  the  question  would  be, 
whether  the  funds  collected  here  by  an  ancillary  administration,  should  be 
appropriated  to  the  payment  of  such  debts  as  might  be  regularly  proved  here, 
notwithstanding  it  was  made  to  appear  that  the  whole  estate  was  insufficient  to 
pay  all  the  debts,  and  that  the  effects  here  were  wanted  by  the  executor 
abroad,  to  enable  him  duly  to  administer  the  estate.  It  has  been  contended, 
that  tfiis  should  be  done;  because  the  administrator  has  given  bond  here  in 
the  same  manner  as  if  this  were  the  original  administration,  and  because  the 
statute  which  authorizes  this  administration,  requires  thst  the  Judge  of  Pro- 
bate shall  settle  the  estate  in  the  same  way  and  manner  as  he  would,  if  the 
original  will  had  been  proved  here.  With  respect  to  the  bond,  it  will  be  saved 
by  a  faithful  administration  of  the  estate  according  to  law ;  and  with  respect 
to  the  settlement  by  the  Judge  of  Probate,  this  must  be  understood  to  ao- 
thorize  him  to  require  the  administrator  to  account,  and  that  the  due  conrscl 
of  proceedings  in  the  probate  office  shall  be  observed.  It  cerUinly  cannot  be 
construed  to  mean,  that  in  all  cases  a  final  settlement  of  the  estate  shall  take 
place  here ;  if  it  did,  then  if  ther^  #er«  no  debt*  Mrt,  and  tfdnif  to  dntf  te 
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§514.  But  although  an  executor  or  administrator  ap-> 
pointed  in  one  state^  is  not  in  virtue  of  such  appointment 


legatees  or  next  of  kin>  it  would  be  necessary  for  all  sucli  to  prove  their  right 
and  receive  their  distributive  shares  here,  notwithstanding  the  settlement  must 
in  such  case  be  made  according  to  the  laws  of  the  country  where  the  deceased 
)iad  his  domicil.     Bat  we  think  in  such  case  it  would  be  very  clear,  that  the 
assets  collected  here  should  be  remitted  to  the  foreign  executor  or  adminis- 
trator; for  it  seems  to  be  a  well  settled  principle,  that  the  distribution  is  to  be 
made  according  to  the  laws  of  the  country  where  the  deceased  was  domiciled; 
and  if  any  part  is  to  be  retained  for  distribution  here,  it  will  be  only  by  virtue 
pf  some  exception  to  this  general  rule,  or  because  the  parties  interested  seek 
their  remedy  here ;  in  which  case  it  might  be  within  the  legal  discretion  of 
the  court  here  to  cause  distribution,  or  to  remit,  according  to  the  circum- 
stances and  condition  of  the  estate.     An  exception  to  the  general  rule  grows 
put  of  the  duty  of  every  government  and  its  courts  to  protect  its  own  citizens 
in  the  enjoyment  of  their  property  and  the  recovery  of  their  debts>  so  far  as 
this  may  be  done  without  violating  the  equal  rights  of  creditors  living  in  a 
foreign  country.     In  relation  to  the  effects  found  within  our  jurisdiction  and 
collected  by  the  aid  of  our  laws,  a  regard  to  the  rights  and  interests  of  our 
citizens  requires,  that  those  effects  should  be  made  answerable  for  debts  due  to 
them,  in  a  just  proportion  to  the  whole  estate  of  the  deceased,  and  all  the 
claims  upon  it,  whatever  they  may  be.     In  the  several  cases  which  have 
come  before  this  Court,  where  the  legal  character  and  effects  of  an  ancillary 
administration  have  been  considered,  the  intimations  have  been  strong,  that 
the  administrator  here  shall  be  held  to  pay  the  debts  due  to  our  citizens. 
The  cases  Richards  v.  Dutch,  Dawes,  Judge,  &c.  o.  Boylston,  Selectmen  of 
Boston  «•  Boylston,  and  Stevens  v,  Gaylord*  are  of  this  character.     In  all 
^hese  cases,  however,  we  must  suppose  the  Court  had  reference  to  s  solvent 
estate,  and  in  such  case  there  seems  to  be  no  question  of  the  correctness  of 
the  principle  ;  for  it  would  be  but  an  idle  show  of  courtesy  to  order  the  pro* 
ceeds  of  an  estate  to  be  sent  to  a  foreign  country,  the  province  of  Bengal  for 
instance,  and  oblige  our  citizens  to  go  or  send  there  for  their  debts,  when  no 
possible  prejudice  could  a^e  to  the  estate,  or  those  interested  in  it,  by  caus- 
ing them  to  be  paid  here ;  and  possibly  the  same  remark  may  be  applicable 
to  legacies  payable  to  legatees  living  here,  unless  the  circumstances  of  the 
estate  should  require  the  funds  to  be  sent  abroad.    Whether  citizens  of  other 
states  claiming  payment  of  their  debts  of  the  administrator  here,  are  to  be 
put  upon  the  same  footing  with  citizens  of  Massachusetts,  by  virtue  of  the 
privileges  and  immunities  secured  to  them  by  the  constitution  of  the  United 
States,  is  a  point  which  we  do  not  now  decide.    But  without  doubt  the  Courts 
of  the  United  States  having  full  equity  powers,  would  enforce  payment  upon 
the  principles  above  stated,  where  there  is  no  suggestion  of  insolvency  of  the 
estate.     There  would  be  no  doubt,  we  think,  that  payment  of  debts  by  the 
administrator  here,  after  sufficient  proof  that  they  were  due,  and  an  allowance 
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entitled  to  sue,  nor  is  he  liable  to  be  sued^  in  his  official 
capacity  in  any  other  state  or  country ;  yet  there  are  many 


of  his  account  therefor  hy  the  Prohate  Court  with  proper  notice,  would  he 
faithful  administration  according  to  the  condition  of  his  hond,  and  would  he 
a  proper  way  of  accounting  to  the  principal  administrator  ahroad.    In  regard 
to  effects  thus  collected  within  our  jurisdiction,  helonging  to  an  insolvent 
estate  of  a  deceased  person  having  his  domicil  ahroad,  the  question  may  he 
more  difficult.     We  cannot  think,  however,  that  in  any  civilized  country  ad- 
vantage ought  to  he  taken  of  the  accidental  circumstance  of  property  heing 
found  within  its  territory,  which  may  he  reduced  to  possession  hy  the  aid  of 
its  courts  and  laws,  to  sequester  the  whole  for  the  use  of  its  own  suhjects  or 
citizens,  where  it  shall  he  known  that  all  the  estate  and  effects  of  the  deceased 
are  insufficient  to  pay  his  just  dehts.     Such  a  doctrine  would  he  derogatory 
to  the  character  of  any  government.     Under  the  English  hankrupt  system^ 
foreigners  as  well  as  suhjects  may  prove  their  dehts,  and  share  in  the  distri- 
bution.   Without  doubt,  in  other  foreign  countries,  where  there  Is  a  cessio 
bonorum,  or  other  process  relating  to  bankrupts'  estates,  the  same  just  prin- 
ciple is  adopted.     It  was  so  under  our  bankrupt  law  while  that  was  in  force> 
and  no  reason  can  be  suggested  why  so  honest  and  just  a  principle  shonld  not 
be  applied  in  the  case  of  insolvent  estates  of  deceased  persons.     It  is  always 
practised  upon  in  regard  to  persons  dying  within  our  jurisdiction,  having  had 
their  domicil  here ;  that  is,  creditors  of  all  countries  have  the  same  rights  as 
our  own  citizens,  to  file  their  claims  and  share  in  the  distribution.     There 
cannot  be,  then,  a  right  in  any  one  or  more  of  our  citizens  who  may  happen 
to  be  creditors,  to  seize  the  whole  of  the  effects  which  may  be  found  here,  or 
claim  an  appropriation  of  them  to  the  payment  of  their  debts,  in  exclusion  of 
foreign  creditors.    It  is  said  this  is  no  more  than  what  may  be  done  by  virtue 
of  our  attachment  law,  in  regard  to  the  property  of  a  living  debtor  who  is  in- 
solvent.   But  the  justness  of  that  law  is  very  questionable,  and  its  application 
ought  not  to  be  extended  to  cases,  by  analogy,  which  do  not  come  within  its 
express  provisions.     What  then  is  to  be  done  with  the  effects  collected  here 
belonging  to  an  insolvent  estate  in  a  foreign  country?    Shall  they  be  sent 
home  in  order  to  be  appropriated  according  to  the  laws  of  that  country  ?  This 
would  often  work  great  injustice,  and  always  great  inconvenience,  to  oor  own 
citizens,  whose  debts  might  not  be  large  enough  to  bear  the  expense  of  prov- 
ing and  collecting  them  abroad;  and  in  countries  where  there  is  no  provision 
for  an  equal  distribution,  the  pursuit  of  them  might  be  wholly  fruitless.     At 
in  Great  Britain,  our  citizens  whose  debts  would  generally  be  upon  simple 
contract,  such  as  bills  of  exchange,  promissory  notes,  acconntSy  &c.,  wonid 
be  postponed  to  creditors  by  judgment,  bond,  &c.,  and  even  to  other  debts 
upon  simple   contract,  which  might  be  preferred  by  the  executor  or  ad- 
ministrator.    It  would  seem  too  great  a  stretch  of  courtesy  to  require  the 
effects  to  be  sent  home,  and  onr  dtisens  to  pursue  them  under  such  disad- 
yantages.    What  then  shall  be  done  to  avoid  on  the  one  hand  the  injastice 
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piiier  questions  which  may  require  consideration,  and  ia 
which  a  conflict  of  laws  may  arise  in  different  coui^tries^ 


of  taking  the  whole  funds  for  the  use  of  our  citizens,  to  the  prejudice  of 
foreigners,  when  the  estate  is  insolvent,  and  on  the  other,  the  eqnal  injattict 
and  greater  inconvenience  of  compelling  our  own  citizens  to  seek  satisfaction 
of  Mifiii^  debts  in  distant  countries?  The  proper  course  would  undoubtedly  be, 
to  retain  the  funds  here  for  a  pro  rata  distribution  according  to  the  laws  of  oar 
State,  among  the  citizens  thereof^  having  regard  to  all  the  assets,  either  in  tbf 
bapds  of  the  principal  administrator,  or  of  the  administrator  here»  and  having 
ir^gard  also  to  the  whole  of  the  debts  which  by  the  laws  of  either  country  art 
payable  out  of  those  assets,  disregarding  any  fanciful  prefereBce  which  may 
))9  given  to  one  species  of  debt  over  another,  considering  the  funds  here  p^ 
fpplical^le  to  the  payment  of  the  just  proportion  due  to  our  own  citizens;  and 
\f  there  be  any  residue,  it  should  be  remitted  to  the  principal  administrator, 
to  lie  dea)t  if  ith  according  to  the  laws  of  his  own  country ;  the  subjects  of  that 
(country,  if  there  be  i^iy  injustice  or  inequality  in  the  payment  or  distributioaj 
bfjng  bound  to  submit  to  its  laws.     The  only  objection  which  can  be  made 
^0  this  moda  of  adjusting  ^n  ancillary  administration  upon  an  insolvent  estata, 
)a  \hfi  difficulty  aqd  delay  of  executing  it.    The  difficulty  would  not  be  greater 
(b|tn  in  settling  many  other  complicated  affairs,  where  many  pf  raons  bav^ 
interests  of  different  kinds  in  the  same  funds.     The  powers  of  a  Court  of 
Chancery  are  coqi^etent  to  embrace  and  settle  all  cases  of  |hat  natorei  ovep 
^the  pojrefs  ^f  our  Court  of  Probate  are  not  sufficiently  extensive;  whidi 
however  is  no^  certain.    Tbe  administrator  here  ahopld  be  field  tp  show  tbe 
foqditioq  pf  the  ^ate  abruad>  the  an)ouiit  of  property  subject  |o  debts,  and 
t)i4  aaiouiit  of  debts ;  and  a  distribution  could  be  made  upon  perfectly  fw  and 
tquitable  principles.     The  delay  would  undoubtedly  be  considerable ;  bat  this 
W^^old  Diirt  be  so  great  an  evil,  as  either  sending  our  citi^iens  al^road  upon  n 
Ibfflorn  hope  tp  seek  for  the  fragments  of  an  insolvent  estate,  or  paying  th^ 
wbok  of  their  debts  out  pf  ^he  property,  withoqt  regard  to  the  claims  of 
foreign  creditors.    And  if  the  Probate  Court  has  not  sufficient  powf  r  ¥>  niake 
■nch  an  equitable  adjustment,  a  bill  in  equity,  in  which  the  adminiatrakor 
here  should  be  the  principal  respondent,  would  proba^bly  produce  the  desired 
result ;  as  t^en  time  apd  opportunity  could  be  given  to  make  known  the  whole 
condition  of  the  estate,  and  all  persons  interested  might  be  heard  belbrp  any 
final  decree ;  in  the  meantime  the  administrator  could  be  restrained  remitting 
the  funds  until  such  degree  should  be  passed.*'     Dawes  «•  Head,  3  Pick. 
R.  143—148. 

The  following  extracts  are  made  from  the  opinion  of  the  court  in  Harvey 
V,  Richards:  **  One  objection  urged  against  the  exercise  of  the  authority  of 
the  court  is,  that  as  national  comity  requires  the  distribution  of  the  property 
according  to  the  law  of  the  domicil,  the  same  comity  requires  that  the  distri- 
bution should  be  made  in  the  same  place.  This  consequence,  however,  ia 
not  admitted;  and  it  has  no  necessary  connexion  with  the  preceding  p^poat- 
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In  the  first  place,  let  us  suppose,  that  an  executor  or  admi- 
nistrator should  go  into  a  foreign  country,  and   without 


tion.  The  rule,  that  distribution  shall  be  according  to  the  law  of  the  domicil 
of  the  deceased,  is  not  founded  merely  upon  the  notion  that  movables  have 
no  situs,  and  therefore  follow  the  person  of  the  proprietor,  even  interpreting 
that  maxim  in  its  true  sense,  that  personal  property  is  subject  to  that  law 
which  governs  the  person  of  the  owner.  Nor  is  it,  perhaps,  founded  upon 
the  presumed  intention  of  the  deceased,  that  all  his  property  should  be  dis- 
tributed according  to  the  law  of  the  place  of  his  domicil,  with  which  he  is 
supposed  to  be  best  acquainted  and  satisfied ;  for  the  rule  will  prevail  even 
against  the  express  intention  of  the  deceased,  unless  the  mode  in  which  that 
intention  is  expressed  would  give  it  legal  validity  as  a  will.  It  seems,  indeed, 
to  have  had  its  origin  in  a  more  enlarged  policy,  founded  upon  the  general 
convenience  and  necessities  of  mankind ;  and  in  this  view  the  maxim  above 
stated  flows  from,  rather  than  guides,  the  application  of  that  policy.  The 
only  reason  why  any  nation  gives  effect  to  foreign  laws  within  its  own  territory 
is,  the  endless  embarrassment  which  would  otherwise  be  introduced  in  its  own 
intercourse  with  foreign  nations.  The  rights  of  its  own  citizens  would  be 
materially  impaired,  and,  in  many  instances,  totally  extinguished  by  a  re- 
fusal to  recognise  and  sustain  the  doctrines  of  foreign  law.  The  case  now 
under  consideration  is  an  illustration  of  the  perfect  justice  and  wisdom  of  this 
genera]  practice  of  nations.  A  person  may  have  movable  property  and  debts 
in  various  countries,  each  of  which  may  have  a  different  system  of  succession. 
If  the  law  rei  sitae  were  generally  to  prevail,  it  would  be  utterly  impossible 
for  any  such  person  to  know  in  what  manner  his  property  would  be  distributed 
at  his  death,  not  only  from  the  uncertainty  of  its  situation  from  its  own  tran- 
sitory nature,  but  from  the  impracticability  of  knowing  with  minute  accuracy 
the  law  of  succession  of  every  country  in  which  it  might  then  happen  to  be. 
He  would  be  under  the  same  embarrassment  if  he  attempted  to  dispose  of  his 
property  by  a  testament,  for  he  could  never  foresee  where  it  would  be  at  his 
death.  Nay,  more,  it  would  be  in  the  power  of  his  debtor,  by  a  mere  change 
of  his  own  domicil,  to  destroy  the  best  digested  will ;  and  the  accident  of  a 
moment  might  destroy  all  the  anxious  provisions  of  an  excellent  parent  for  his 
whole  family.  Nor  is  this  all :  the  nation  itself  to  which  the  deceased  be- 
longed, might  be  seriously  affected  by  the  loss  of  his  wealth  from  a  momentary 
absence,  although  his  true  home  was  in  the  centre  of  its  own  territory.  These 
are  great  and  serious  evils,  pervading  every  class  of  the  community,  and  equally 
affecting  every  civilized  nation.  But  in  a  maritime  nation  depending  upon  its 
commerce  for  its  glory  and  its  revenue,  the  mischief  would  be  incalculable. 
The  common  and  spontaneous  consent  of  nations,  therefore,  established  thb 
rule  from  the  noblest  policy,  the  promotion  of  general  convenience  and  hap- 
piness, and  the  avoiding  of  distressing  difficulties,  equally  subversive  of  the 
public  safety  and  private  enterprise  of  all.  It  flowed  from  the  same  spirit 
that  dictated  judical  obedience  to  the  foreign  commissions  of  the  admiralty. 
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there  taking  out  new  letters  of  administration,  should  there 
collect  property,  effects,  and  dehts  of  his  testator  or  in- 


Sab  mutuse  vicissitudinis  obtentu,  damus  petimusque  vicissim,  is  tbe  language 
of  the  civilized  world  on  this  subject.  There  can  be  no  pretence  that  the 
same  general  inconvenience  or  embarrassment  attends  the  distribution  of 
foreign  effects,  according  to  the  foreign  law,  by  the  tribunals  of  the  country 
where  they  are  situate.  Cases  have  been  already  stated  in  which  great  in- 
convenience would  attend  the  establishment  of  any  rnle  excluding  such  dis- 
tribution. It  may  be  admitted  also,  that  there  are  cases  in  which  it  would 
be  highly  convenient  to  decline  the  jurisdiction  and  remit  the  parties  to  the 
forum  domicilii.  Where  there  are  no  creditors  here,  and  no  heirs  or  legatees 
here,  but  all  are  resident  abroad,  there  can  be  no  doubt  that  a  court  of  equity 
would  direct  the  remittance  of  the  property  upon  the  application  of  any  com- 
petent party.  The  correct  result  of  these  considerations  upon  principle  would 
seem  to  be,  that  whether  the  Court  here  ought  to  decree  distribution  or  remit 
the  property  abroad,  is  a  matter  not  of  jurisdiction,  but  of  judicial  discretion, 
depending  upon  the  particular  circumstances  of  each  case;  that  there  ought 
to  be  no  universal  rule  on  this  subject;  but  that  every  nation  is  bound  to  lend 
the  aid  of  its  own  tribunals,  for  the  purpose  of  enforcing  the  rights  of  all  per- 
sons having  a  title  to  the  fund,  when  such  interference  will  not  be  productive 
of  injustice  or  inconvenience,  or  conflicting  equities.  It  is  farther  objected, 
that  a  rule  which  is  to  depend  for  its  application  upon  the  particular  circum- 
stances of  each  case,  is  too  uncertain  to  be  considered  a  safe  guide  for  general 
practice.  But  this  objection  affords  no  solid  ground  for  declinii^  the  juris- 
diction; since  there  are  an  infinite  variety  of  cases  in  which  no  general  rule 
has  been  or  can  be  laid  down,  as  to  legal  or  equitable  relief  in  the  ordinary 
controversies  before  judicial  tribunals.  In  many  of  these,  the  difficulty  is 
intrinsic  in  the  subject-matter;  and  where  a  general  rule  cannot  easily  be 
extracted,  each  case  must,  and  indeed  ought  to,  rest  on  Its  own  particular  cir- 
cumstances. The  uncertainty,  therefore,  is  neither  more  nor  less  than  be- 
longs to  many  other  complicated  transactions  of  human  life  where  the  law 
administers  relief  ex  aequo  et  bono.  Another  objection,  addressed  more 
pointedly  to  a  class  of  cases  like  the  present,  is  the  difficulty  of  settling  the 
accounts  of  the  estate,  ascertaining  the  assets,  what  debts  are  sperate,  what 
desperate,  and  finally,  ascertaining  what  is  the  residue  to  be  distributed,  and 
who  are  the  next  of  kin  entitled  to  share.  And  to  add  to  our  embarrassment, 
we  are  told,  that  we  cannot  compel  the  foreign  executor  to  render  any  ac- 
count in  our  courts.  I  agree  at  once,  that  this  cannot  be  done  if  he  is  not 
here;  but  I  utterly  deny  that  the  administrator  here  cannot  be  compelled  to 
account  to  any  competent  court  for  all  the  assets  which  he  has  received  under 
the  authority  of  our  laws.  And  if  the  foreign  executor  chooses  to  lie  by, 
and  refuses  to  render  any  account  of  the  foreign  funds  in  his  hands,  so  far  as 
to  enable  the  Court  here  to  ascertain  whether  the  funds  are  wanted  abroad 
for  the  payment  of  debts  or  legacies,  or  not,  he  has  no  right  to  complain  if 
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testate  found  or  due  there;  the  question  might  arise^ 
whether  he  would  not  thereby,  to  the  extent  of  his  receipt 
and  collection  of  such  assets,  be  liable  to  be  sued  in 
the  Courts  of  that  country  by  any  creditor  there.  Upon 
general  principles,  it  would  seem  that  he  would  so  be  liable ; 
and,  upon  the  principles  of  the  common  law,  he  would  be 
liable  as  an  executor  de  son  tort,  or  person  intermeddling 
with  such  assets  without  any  rightful  authority  derived 
from  the  local  authorities  under  a  new  grant  of  administra- 


tbe  Court  refuses  to  remit  the  assets,  and  distributes  them  among  those  who 
may  legally  claim  them.  And  |as  to  settling  the  estate  or  ascertaining  who 
are  the  distributees,  there  is  no  more  difficulty  than  often  falls  to  our  lot  in 
many  cases  arising  under  the  ordinary  probate  proceedings.  All  these  objec- 
tions are  in  £ict  reasons  for  declining  to  exercise  the  jurisdiction  in  particular 
cases,  rather  than  reasons  against  the  existence  of  the  jurisdiction  itself.  It 
seems,  indeed,  admitted  by  the  learned  counsel  for  the  defendant,  that  if  there 
be  no  foreign  administration,  it  would  be  the  duty  of  the  Court  to  grant  relief 
upon  an  administration  taken  here.  Yet  every  objection  already  urged  would 
apply  with  as  much  force  in  that  as  in  the  present  case.  The  property  would 
be  to  be  distributed  according  to  the  foreign  law  of  the  deceased's  domicil. 
The  same  difficulty  would  exist  as  to  ascertaining  the  debts  and  legacies,  and 
the  assets  and  distributees  entitled  to  share.  But  it  is  said  in  the  case  now 
put,  the  administration  here  would  be  the  principal  administration ;  whereas, 
in  the  case  at  bar,  it  is  only  an  auxiliary  or  ancillary  administration.  I 
have  no  objection  to  the  use  of  the  terms  principal  and  auxiliary,  as  indicating 
a  distinction  in  fact  as  to  the  objects  of  the  different  administrations ;  but  we 
should  guard  ourselves  against  the  conclusion,  that  therefore  there  is  a  dis- 
tinction in  law  as  to  the  rights  of  parties.  There  is  no  ma^c  in  words* 
Each  of  these  administrations  may  be  properly  considered  as  a  principal  one 
with  reference  to  the  limits  of  its  exclusive  authority ;  and  each  might,  under 
circumstances,  justly  be  deemed  an  auxiliary  administration.  If  the  bulk  of 
the  property,  and  all  the  heirs  and  legatees  and  creditors  were  here,  and  the 
foreign  administration  were  only  to  recover  a  few  inconsiderable  claims,  that 
would  most  correctly  be  denominated  a  mere  auxiliary  administration  for  the 
beneficial  use  of  the  parties  here,  although  the  domicil  of  the  testator  were 
abroad.  The  converse  case  would,  of  course,  produce  an  opposite  result. 
But  I  am  yet  to  learn  what  possible  difference  it  can  make  in  the  rights 
of  parties  before  the  Court,  whether  the  administration  be  a  principal  or 
an  auxiliary  administration.  They  must  stand  upon  the  authority  of  the 
law  to  administer  or  deny  relief  under  all  the  circumstances  of  their  case,  and 
not  upon  a  mere  technical  distinction  of  very  recent  origin."  Harvey  v. 
Richards,  1  Mason,  R.  381.  See  also  Oravillon  v.  Richards's  Ex'or^ 
13  Louis,  B.  293. 
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tion  there.  For  it  would  not  lie  in  his  mouth  to  deny 
that  he  had  rightfully  received  such  assets ;  and  he  could 
not  rightfully  receive  them  except  as  executor  K  It  would 
be  quite  a  different  question^  whether  the  payment  of  any 
such  debts  or  the  delivery  of  any  such  property  or  effects 
to  him  by  the  debtors^  or  by  other  persons  owing  or  pos- 
sessing the  same^  would  be  a  valid  payment  or  discharge  of 
such  persons  therefrom^  or  would  confer  any  title  to  the 
same  upon  such  executor  or  administrator^  at  least  against 
any  executor  or  administrator,  subsequently  appointed  in 
such  foreign  State  or  country,  and  contesting  the  right  or 
title.  Upon  that  question  there  is  much  room  for  discus- 
sion and  doubt,  notwithstanding  what  has  been  asserted  in 
some  of  the  tribunals  acting  under  the  common  law'.  For 
it  is  exceedingly  clear,  that  the  probate  grant  of  letters 
testamentary,  or  of  letters  of  administration  in  one  country, 
give  authority  to  collect  the  assets  of  the  testator  or  in- 
testate only  in  that  country,  and  do  not  extend  to  the  col- 
lection of  assets  in  foreign  countries ;  for  that  would  be  to 
assume  an  extra-territorial  jurisdiction  or  authority,  and  to 
usurp  the  functions  of  the  foreign  local  tribunals  in  those 
matters^.     It  is  no  answer  to  the  objection  to  say,  that  the 


1  Campbell  v,  Tousey,  7  Co  wen,  R.  64. 

3  Doolittle  V.  Lewis,  7  John.  Cb.  R.  45,  49;  Post,  $  515. 

^  See  Attor.-General  v.  Bouwens,  4  Mees.  &  Welsb.  I7I9  190 — 192; 
—On  this  occasion  Lord  Abinger  said :  "  Whatever  may  have  been  the  origin 
of  the  jurisdiction  of  the  ordinary  to  grant  probate,  it  is  clear  that  it  is  a 
limited  jurisdiction,  and  can  be  exercised  in  respect  of  those  effects  only, 
which  he  would  have  had  himself  to  administer  in  case  of  intestacy,  and 
which  must  therefore  have  been  so  situated  as  that  he  could  have  disposed  of 
them  in  pios  usus.  As  to  the  locality  of  many  descriptions  of  effects,  house- 
hold and  movable  goods  for  instance,  there  never  could  be  any  dispute.  But 
to  prevent  conflicting  jurisdictions-  between  different  ordinaries,  with  respect 
to  choses  in  action  and  titles  to  property,  it  was  established  as  law  that 
judgment  debts  were  assets  for  the  purposes  of  jurisdiction  where  the  judg- 
ment is  recorded;  leases,  where  the  land  lies;  specialty  debts,  where  the  in- 
strument happens  to  be;  and  simple  contract  debts,  where  the  debtor  resides 
at  the  time  of  the  testator's  death :  and  it  was  also  decided,  that,  as  bills  of 
exchange  and  promissory  notes  do  not  alter  the  nature  of  the  simple  contract 


N 


CH.  XIII.]  FOREIGN  ADMINISTRATIONS.  759 

effects  of  the  testator  or  intestate  are  assets  wherever  they 
are  situated^  whether  at  home  or  ahroad ;  and  that  such 
effects  as  are  in  a  foreign  country  at  the  time  of  the  death 
of  the  testator  or  intestate^  although  they  remain  and  are 
wholly  administered  there  by  the  executor^  are  equally 
assets.     Doubtless  this  is  true;   but  the  question  is  not 


debts,  bat  are  merely  evidences  of  title,  tbe  debts  doe  on  these  instrnments 
were  assets  where  the  debtor  lived,  and  not  where  the  instrument  was  found. 
In  truth,  with  respect  to  simple  contract  debts,  the  only  act  of  administration 
that  could  be  performed  by  the  ordinary,  would  be  to  recover  or  to  receive  pay- 
ment of  the  debt,  and  that  would  be  done  by  him  within  whose  jurisdiction 
the  debtor  happened  to  be.  These  distinctions  being  well  established,  it 
seems  to  follow,  that  no  ordinary  in  England  could  perform  any  act  of  admi- 
nistration within  his  diocese,  with  respect  to  debts  due  from  persons  resident 
abroad^  or  with  respect  to  shares  or  interests  in  foreign  funds  payable  abroad 
and  incapable  of  being  transferred  here ;  and  therefore  no  duty  would  be  pay- 
able on  the  probate  or  letters  of  administration  in  respect  of  such  effects. 
But,  on  the  other  hand,  it  is  clear  that  the  ordinary  could  administer  all 
chattels  within  his  jurisdiction ;  and,  if  an  instrument  is  created  of  a  ciiattel 
nature,  capable  of  being  transferred  by  acts  done  here,  and  sold  for  money 
here,  there  is  no  reason  why  the  ordinary  or  his  appointee  should  not  ad- 
minister that  species  of  property.  Such  an  instrument  is  in  effect  a  saleable 
chattel,  and  follows  the  nature  of  other  chattels  as  to  the  jurisdiction  to  grant 
probate.  In  this  case,  assuming  that  the  foreign  governments  are  liable  to 
be  sued  by  the  legal  holder,  there  is  no*  conflict  of  authorities ;  for  their 
governments  are  not  locally  within  the  jurisdiction,  nor  can  be  sued  here; 
and  no  act  of  administration  can  be  performed  in  this  country  except  in  the 
diocese  where  the  instruments  are»  which  may  be  dealt  with,  and  tbe  money 
received  by  their  sale  in  this  country.  Let  us  suppose  the  case  of  a  person 
dying  abroad,  all  whose  property  in  England  consists  of  foreign  bills  of  ex- 
change>  payable  to  order»  which  bills  of  exchange  are  well  known  to  be  the 
subject  of  commerce,  and  to  be  usually  sold  on  the  Royal  Exchange.  The 
only  act  of  administration  which  his  administrator  could  perform  here,  would 
be  to  sell  the  bills  and  apply  the  money  to  the  payment  of  his  debts.  In 
order  to  make  titles  to  the  bills  to  the  vendee^  he  must  have  letters  of  admi- 
nistration ;  in  order  to  sue  in  trover  for  them,  if  they  are  improperly  with- 
held from  him,  he  must  have  letters  of  administration^  (for  even  if  there  were 
a  foreign  administration,  it  is  an  established  rule*  that  an  administration  is 
necessary  in  the  country  where  the  suit  is  instituted) ;  and  that  these  letters  of 
administration  must  be  stamped  with  a  duty  according  to  the  saleable  value 
of  the  bills  the  case  of  Hunt  v.  Stevens  is  an  express  anthority."  See  also 
Doolitde  V.Lewis,  7  John.  Ch.  R.  45^47;  Morrill  v.  Dickey,  1  John.  Ch. 
R.  158. 
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whether  they  are  assets  or  not,  but  who  is  clothed  with 
authority  to  administer  them  ;  and  this  must  be  decided  by 
the  local  jurisdiction  where  they  are  situated;  for  the 
original  administration  has  no  extra-territorial  operation  ^ 

§  514  a.  In  the  next  place,  let  us  suppose  that  an  exe- 
cutor or  administrator,  appointed  in  the  State  where  his 
testator  or  intestate  died,  should  go  into  a  foreign  country, 
and  should,  without  taking  out  new  letters  of  administra^ 
tion,  collect  assets  in  such  foreign  country,  and  bring  them 
home  to  the  State  from  which  he  had  received  his  original 
letters  testamentary,  or  letters  of  administration;  the 
question  might  arise,  whether,  in  such  a  case,  he  would  be 
liable  to  account  in  the  Courts  of  the  latter  State  for  all  the 
assets  which  he  had  so  received  in  the  foreign  country,  in 
the  same  way,  and  under  the  like  circumstances,  as  he  would 
be  liable  to  account  for  them  if  he  had  received  them  in  the 
home  State.  In  other  words,  whether  they  would  consti- 
tute a  part  of  the  home  assets  which  he  is  bound  to  admi- 
nister, and  for  which  he  is  liable  to  account  under  the 
domestic  administration  according  to  the  domestic  laws.  It 
has  been  said,  that  the  assets  so  received  and  collected  are 
to  be  so  administered  and  accounted  for  as  home  assets  by 
such  executor  or  administrator.  And  the  doctrine  laid  down 
in  an  ancient  case  is  relied  on  for  this  purpose ;  where  it  is 
asserted  to  have  been  held  by  the  Court,  that,  ''  if  the  exe- 
cutors have  goods  of  the  testator  in  any  part  of  the  world, 
they  shall  be  charged  in  respect  of  them ;  for  many  mer- 
chants and  other  men,  who  have  stocks  and  goods  to  a 
great  value  beyond  sea,  are  indebted  here  in  England : 
and,  God  forbid,  that  those  goods  should  not  be  liable  to 
their  debts  ;  for  otherwise  there  would  be  a  great  defect  in 
our  law^".  Now,  this  language  in  its  broad  import  is  cer- 
tainly unmaintainable  in  our  day ;  for  it  goes  to  the  extent 


1  Att.-Gen.  r.  Dimond,  1  Cromp.  &  Jerv.  356,  370;  Ante,  §  513, 

2  Dowdale*s  Case,  6  Co.  R.  47,  48;  S.  C.  Cro.  Jac.  55;  cited  and  ap- 
proved also  in  Evans  v,  Tatem,  9  Serg.  &  R.  252,  259. 
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of  making  a  domestic  executor  or  administrator  liable  for 
all  assets  of  the  testator  or  intestate  which  are  locally  situate 
abroad ;  although^  as  we  have  seen,  he  has  not  in  virtue  of 
the  domestic  letters  of  administration  any  authority  to  col- 
lect them,  or  to  compel  payment  or  delivery  thereof  to 
himself  ^  But  the  circumstances  of  the  case  called  for  no 
such  doctrine.  The  case  was  of  a  testator  who  died  in  Ire- 
land, and  the  defendant,  who  was  his  executor,  collected 
and  administered  in  Ireland  certain  property  of  the  deceased. 
Afterwards  he  came  to  England,  and  was  sued  there  by  a 
creditor  as  executor ;  and  the  question  arose,  whether  he 
was  liable  to  the  creditor  in  such  suit  for  the  assets  collected 
and  received  by  him  in  Ireland  under  the  administration 
there.  With  reference,  therefore,  to  the  actual  facts  of  the 
case,  the  more  general  question  did  arise.  But  according 
to  the  doctrine  maintained  in  England  in  modern  times,  he 
was  not  all  liable  to  be  sued  in  Engand  as  executor  under 
letters  testamentary  taken  out  in  Ireland ;  and  a  fortiori 
not  for  the  assets  received  and  administered  in  Ireland 
under  that  appointment  ^.  The  authority  of  the  case  may, 
therefore,  well  be  doubted  in  both  of  its  aspects. 

§  514  ft.  Some  of  the  American  Courts  have  gone  the 
length  of  recognising  to  its  full  extent  the  doctrine  asserted 
in  this  case ;  and  have  held,  that  a  foreign  executor  or  ad- 
ministrator coming  here,  having  received  assets  in  the 
foreign  country,  is  liable  to  be  sued  here,  and  to  account  for 
such  assets,  notwithstanding  he  has  taken  out  no  new  letters 
of  administration  here,  nor  has  the  estate  been  positively 
settled  in  the  foreign  State  ^.  The  doctrine  asserted  in 
these  Courts  is,  that  such  a  foreign  executor  or  administra- 
tor is  chargeable  here,  as  executor,  for  all  the  assets  which 


1  Ante,  §  314. 

a  Ibid;  Post,  §  515. 

3  Swearingen*8  Ex'ors.  r.  Pendleton's  Ex'ors.,  4  Serg.  &  R.  389,  392 ; 
Evans  v.  Tatem,  9  Serg.  &  Rawle,  252,  259 ;  Bryan  v.  M*Gee,  2  Wash. 
Cir.  R.  337 ;  Campbell  v.  Tousey,  7  Cowen,  R.  64. 
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he  still  retains  in  his  hands,  or  which  he  has  expended  or 
disposed  of  here,  unless  expended  or  disposed  of  here  in  the 
due  course  of  administration,  whether  they  were  received 
here  or  in  the  foreign  country,  although  he  has  not  taken 
out  any  new  letters  of  administration  here  \  There  is  very 
great  difficulty  in  supporting  these  decisions  to  the  extent 
of  making  the  foreign  executor  or  administrator  liable  here 
for  assets  received  by  him  abroad  in  his  representative  cha- 
racter, and  brought  here  by  him.  If  a  foreign  executor  or 
administrator  cannot  sue  in  his  representative  character 
in  another  State  for  the  assets  of  the  deceased  situate  there 
without  new  letters  of  administration,  because  he  derives 
his  authority  solely  from  a  foreign  government  which  has  no 
acthprity  to  confer  any  right  upon  him,  except  to  collect 
and  receive  the  assets  found  within  its  own  territorial  juris- 
diction, and  to  which,  therefore,  he  is  properly  and  directly 
responsible  for  the  due  administration  of  the  assets,  actually 
collected  and  received  in  such  foreign  country  under  its  ex- 
clusive appointment,  it  is  not  easy  to  perceive  how  he  can 
be  suable  in  such  State  for  such  assets  in  his  hands,  received 
abroad  by  him  under  the  sanction  of  the  foreign  administra- 
tion, and  by  tlie  authority  of  the  foreign  government,  to 
which  he  is  thus  accountable  for  all  such  assets.  One  of 
the  learned  Courts,  however,  which  decided  the  point,  seems 
to  have  taken  it  for  granted,  that  a  foreign  executor  or  ad- 
ministrator was  of  course  suable  here  for  all  assets  found  in 
his  hands.  ^'  If  a  foreign  executor/'  said  the  Court,  '*  is 
liable  to  be  sued  here,  of  which  we  apprehend  there  can  be 
no  question,  he  must,  from  the  very  nature  of  the  case, 
primd  facte,  be  responsible  for  the  assets  which  are  shewn 
to  have  been  in  his  possession  within  this  State."  With 
great  deference,  that  was  the  very  point  to  be  established 
by  some  just  reasoning,  founded  upon  the  principles  of  in- 
ternational jurisprudence,  generally  recognised  by  foreign 


1  Swearingen's  Ex'ors.  v.  Pendleton's  Ex'ors.,  4  Serg.  &  R.  389,  892; 
Evans  r.  Tatem,  9  Serg.  &  Rawle,  252,  259;  Bryan  t;.  M'Gee,  2  Wash. 
Cir.  R.  887;  Campbell  r.  Tousey,  7  Cowen,  R.  64. 
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jurists^  or  by  the  uniform  established  doctrine  of  the  com- 
mon law  on  this  subject  in  modern  times.  It  will  be  found 
exceedingly  difficult  to  cite  any  modern  authorities  at  the 
common  law,  in  support  of  such  adoctrine\  since  no  authority 
could  be  shewn  which  supported  it.  On  the  other  hand, 
there  are  other  American  authorities  which  indicate  a  very 
different  doctrine  ^     The  modern  English  authorities  are  to 


1  In  the  cases  of  Swearingen's  Ex'ors.  v.  Pendleton's  Ex'ors.,  4  Serg.  & 
Rawle,  389,  392,  and  Evans  v.  Tatem,  9  Serg.  &  Rawle,  252,  259,  the 
Supreme  Court  of  Pennsylvania  contented  itself  with  merely  affirming  the  doc- 
trioe  in  Dowdale's  ease,  (6  Co.  R.  47),  without  any  general  reasoning  on 
the  subject. 

3  See  Selectmen  of  Boston  v,  Boylston,  2  Mass.  R.  384;  Goodwin  v. 
Jones,  3  Mass.  R.  514;  Davis  v,  Estey,  8  Pick.  R.  475;  Dawes  v.  Head, 
3  Pick.  R.  128 ;  Doolittle  r.  Lewis,  7  John.  Ch.  R.  45,  47;  M*Rae*s  Ad- 
ministrators V.  M*Rae,  11  Louis.  R.  571. — In  the  case  of  the  Selectmen  of 
Boston  V.  Boylston,  2  Mass.  R.  384,  391,  Mr.  Justice  Sedgwick,  in  deliver- 
ing the  opinion  of  the  Court,  after  adverting  to  the  fact,  that  the  testator 
died  in  England,  and  that  administration  was  there  granted  of  his  estate  to 
the  defendant  cum  testamento  annexe,  and  that  Uie  defendant  took  out  an- 
cillary letters  of  administration  in  Massachusetts,  where  the  suit  was  brought, 
and  in  respect  whereof  he  was  called  upon  to  account  with  the  plaintiffs  for 
the  assets  both  in  England  and  America,  said:  "  The  Judge  of  Probate  has 
in  this  case  proceeded,  and  in  all  similar  cases  roust  proceed,  according  to  the 
powers  which  are  delegated  to  him  by  this  statute.  He  can  exercise  no  other 
powers.  He  has  granted  to  the  respondent  administration  on  the  estate  of 
Thomas  Boylston,  lying  in  this  government,  with  the  will  annexed.  All 
the  authority  then,  given  to  the  administrator,  is  over  the  estate  lying  in  this 
government.  The  Judge  is  to  settle  the  said  estate.  What  estate?  Clearly, 
I  think,  the  estate  lying  in  this  government.  And  it  will  neither  consist 
with  the  intention  of  the  legislature,  nor  the  purposes  of  justice;  because  the 
administrator,  with  the  will  annexed,  is  here  to  proceed  upon  the  fiction,  that, 
by  his  relation  to  the  testator  in  the  same  capacity  in  England,  we  ought  to 
consider  all  the  assets  possessed  by  him  there,  as  the  estate  of  the  testator 
lying  in  this  government ;  because  the  estate  by  the  statute  subjected  to 
the  control  of  the  Court  of  Probate,  and  to  be  settled  by  it,  was  that  which 
was  lying  here  before  granting  the  letters  of  administration.  To  that,  and  to 
that  only,  do  the  words,  and  as  I  think,  the  meaning  c^  the  legislature,  ex- 
tend. The  argument,  from  the  inconveniences  of  admitting  the  construction 
for  which  the  counsel  for  the  appellants  have  contended,  is  strong  and  irre- 
sistible. It  may  reasonably  be  presumed,  that  the  largest  part  of  the  testa- 
tor's estate  lies  in  the  country  where  the  original  administratioa  is  granted ; 
and  that  there  also  is  Ae  greatest  portion  of  claims  upon  it.     For  what  pur- 
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the  same  effect.     They  fully  establish  the  doctrine,  that,  if 
a  foreign  executor  or  administrator  brings  or  transmits  pro* 


pose  of  utility  is  the  property  to  be  transported  to  a  distant  region,  and  those 
to  whom  it  belongs  compelled  to  follow  it,  for  the  satisfaction  of  their  de« 
mands?  The  expense  and  trouble  of  such  a  procedure,  while  wholly  unne- 
cessary, could  not  fail  to  be  considerable.  Suppose  an  English  merchant 
of  great  property  and  extensive  dealings  to  have  been  the  testator ;  suppose 
this  property  to  be  principally  in  England,  but  portions  of  it  to  be  left  in 
several  foreign  countries,  and  that  the  administrator  appointed  there  goes  to 
collect  it,  and  seeks  the  aid  of  the  foreign  governments  for  that  purpose ;  and 
they,  under  pretence  of  giving  this  aid,  claim  an  authority  of  drawing  within 
tjifir  jurisdiction  all  the  personal  property  of  the  testator,  and  all  those  who 
have  demands  upon  it,  or  are  interested  in  it.  All  these  governments  are 
independent  of  each  other;  and  what  is  to  establish  a  right  of  precedence  ? 
The  commencement  of  a  prosecution  ?  How  is  this  to  be  known  7  How  are 
the  other  authorities  to  be  controlled  ?  If  this  is  to  be  the  construction,  who 
will  become  bound  for  the  administrator?  By  what  means  can  the  liability 
of  the  administrator  and  his  sureties  be  known  ?  In  terms  they  only  gua- 
ranty the  settlement  of  the  estate  lying  within  the  commonwealth;  but  in 
effect,  if  this  construction  be  admitted,  estate  lying  in  every  part  of  the  globe. 
It  is,  in  our  opinion,  impossible  that  such  could  have  been  the  intention  of 
the  legislature.  There  are  innumerable  other  inconveniences  which  might 
be,  but  which  it  is  unnecessary  should  be  pointed  out."  In  Goodwin  v. 
Jones,  3  Mass.  R.  514,  519,  520,  Mr.  Chief  Justice  Parsons,  in  delivering 
the  opinion  of  the  Court,  said:  "  When  any  person,  an  inhabitant  of  another 
State,  shall  die  intestate,  but  leaving  real  estate  within  this  Commonwealth, 
if  administration  should  not  be  granted  by  some  Judge  of  Probate  of  a  county 
in  which  the  estate  lies,  there  would  be  no  legal  remedy  for  the  creditors  of 
the  deceased  to  avail  themselves  of  his  real  estate  for  the  payment  of  the 
debts  due  to  them.  Therefore,  to  prevent  a  failure  of  justice,  administration 
in  such  case  must  be  granted  by  some  Probate  Court-here;  and  the  adminis- 
trator so  appointed  will,  by  virtue  of  his  letters  of  administration,  and  of  the 
laws,  also  have  the  administration  of  all  the  goods,  chattels,  rights,  and 
credits  of  the  intestate  which  were  within  the  State.  And  if  a  foreign  admi- 
nistrator of  that  intestate  should  also  have  the  administration  of  his  persona) 
eijtate  here,  there  would  exist  two  administrators  of  the  same  goods  of  the 
same  intestate,  independent  of  each  other,  and  deriving  their  authority  from 
different  States,  a  consequence  which  cannot  be  admitted.  But  the  granting 
of  administration  here,  cannot  divest  the  foreign  administrator  of  any  rights 
already  vested  in  him;  and  the  necessary  inference  is,  that,  whether  adminis- 
tration be  or  be  not  granted  in  this  State,  an  administrator  appointed  in 
another  State  cannot  legally  claim  any  interest  in  the  goods  of  his  in- 
testate, whi(Jb  are  subject  to  an  administration  granted  in  this  State.  And 
it  is  no  objection  to  this  reasoning,  that  debts  due  to  the  intestate  on  simple 
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perty  here  which  he  has  received  under  the  administration 
abroad^  or  if  he  is  personally  present^  he  is  not,  either  per- 


contract  are  to  be  considered  as  goods  situate  where  he  dies.  For  if  the 
position  be  admitted,  contrary  to  the  authority  of  Wentworth,  in  his  Execntori 
(p.  46),  where  it  is  supposed  that  such  debts  are  bona  notabilia  where  the 
debtor  lives ;  yet,  the  administrator^  if  he  recover  judgment  on  snch  contract 
in  this  State,  may  satisfy  it  by  an  extent  on  lands,  which  certainly  in  their  dis- 
position are  exclusively  subject  to  the  control  of  the  laws  of  the  Commonwealth. 
We  have  no  particular  statute  relating  to  foreign  administrators;  but  the  manner 
in  which  an  executor  of  a  will  proved  without  the  State,  may  execute  his  tmst 
within,  is  regulated  by  the  statute  of  1785,  June  29,  c.  12.  The  executor, 
or  any  person  interested  in  any  will  proved  without  the  State,  may  produce  a 
copy  of  it,  and  of  the  probate  under  the  seal  of  the  foreign  court  which 
proved  it,  before  the  judge  of  probate  of  any  county  where  the  testator  had 
real  or  personal  estate  whereon  the  will  may  operate,  and  request  to  have 
the  same  filed  and  recorded,  which  the  judge,  after  notice,  and  hearing  all 
parties,  may  order  to  be  done :  and  he  may  then  take  bonds  of  the  executor, 
or  may  grant  administration  cum  testamento  annexe,  of  the  testator's  estate 
lying  in  this  government  not  administered,  and  may  settle  the  estate,  as  in 
cases  where  the  will  has  been  proved  before  him.  This  statute  needs  no 
explanation.  The  executor  of  a  will  proved  without  the  State  cannot  inter- 
meddle with  the  effects  of  the  testator  in  the  State,  but  with  the  asseut  of  a 
judge  of  probate,  to  whom  he  must  first  give  bond.  Neither  can  an  admi- 
nistrator with  the  will  annexed  intermeddle,  unless  he  is  appointed  by  some 
judge  within  the  State,  who  has  authority  to  settle  the  whole  estate  within 
his  jurisdiction.  And  it  would  be  inconsistent  with  the  manifest  intent  of 
the  statute  to  allow  an  administrator  of  an  intestate,  not  an  inhabitant  or 
resident  within  the  State  at  his  death,  an  authority  derived  from  a  foreign 
administration,  which  he  could  not  have  under  the  foreign  probate  of  a  will, 
of  which  he  was  the  executor."  In  Doolittle  v.  Lewis,  7  John.  Ch.  R.  45, 
47,  Mr.  Chancellor  Kent  said: — ''It  is  well  settled  that  a  party  cannot  sue 
or  defend  in  our  courts  as  executor  or  administrator  under  the  authority  of  a 
foreign  Court  of  Probates.  Our  courts  take  no  notice  of  a  foreign  adminis- 
tration ;  and  before  we  can  recognise  the  personal  representative  of  the  de- 
ceased, in  his  representative  character,  he  must  be  clothed  with  authority 
derived  from  our  law.  Administration  only  extends  to  the  assets  of  the 
intestate  within  the  State  where  it  was  granted ;  if  it  were  otherwise,  the 
assets  might  be  drawn  out  of  the  State,  to  the  great  inconvenience  of 
the  domestic  creditors,  and  be  distributed  perhaps  on  very  different  terms, 
according  to  the  laws  of  another  jurisdiction.  The  authorities  on  this  subject 
were  cited  by  me  in  the  case  of  Morrell  v.  Dickey,  (1  John.  Ch.  R.  153), 
and  I  presume  there  is  no  dispute  about  the  general  rule;  and  the  only  diffi- 
culty lies  in  the  application  of  it  to  this  particular  case." 


766  CONFLICT   OP   LAWS.  [CH.  XIII. 

sonally  or  in  his  representative  capacity,  liable  to  a  suit 
here;  nor  is  such  property  liable  here  to  creditors,  but 
they  must  resort  for  satisfaction  to  the  forum  of  the  original 
administration  ^  So,  where  property  is  remitted  by  a 
foreign  executor  to  this  country  to  pay  legacies,  no  suit  can 
be  maintained  for  it  if  there  is  no  specific  appropriation  of 
it  without  an  administration  taken  out  here  ^ 

§515.  But,  although  an  executor  or  administrator  is  not 
entitled  to  maintain  a  suit  in  a  foreign  court,  in  virtue  of 
his  original  letters  of  administration,  yet  it  has  been  said, 
that  if  a  debtor  chooses  voluntarily  there  to  pay  him  a  debt, 
which  he  may  lawfully  receive  under  that  administration, 
the  debtor  will  be  discharged  K     This  proposition  is,  or  at 


^  Currie  administrator  o.  Bircham,  1  Dowl.  &  Ryl.  R.  35 ;  Davis  v.  Estey, 
8  Pick.  R.  475;  Attor.-Gen.  v,  Bouwens,  4  Mees.  &  Wels.  R.  171,  191; 
Tyler  v.  Bell,  1  Keen,  R.  826, 829;  S.  C.  2  Mylne  &  Craig,  89, 109, 110; 
Attor.-Gen.  v,  Dimond,  1  Cromp.  &  Jerv.  R.  356,  371;  Spratt  v.  Harris^ 
4  Hagg.  Eccl.  R.  408;  Attor.-Gen.  v.  Hope,  2  Clarke  &  Finell.  R.  84,  90, 
92;  S.  C.  8  Bligh,  R.  44;  1  Cromp.  Mees.  &  Rose.  538.  But  see  Dow- 
dale's  case,  6  Co.  R.  47»  and  Anderson  v.  Caunter,  2  Mylne  &  Keen,  763 ; 
Spratt  V,  Harris,  4  Hagg.  Eccl.  R.  405,  408;  Ante,  §  513,  514  a.  In 
Scrimshire  v,  Scrimshire,  (2  Hagg.  Consist.  R.  420),  Sir  Edward  Simson 
said :  "  If  an  Englishman  makes  a  will  abroad,  and  makes  a  foreigner  exe- 
cutor, and  has  no  effects  in  England,  and  the  executor  proves  the  will  lawfully 
abroad,  that  probate  or  sentence  of  the  proper  court  estahliaihing  the  will  as 
to  effects  there,  of  a  man  domiciled  there,  would  be  a  bar  to  a  discorery  in 
Chancery  Df  effects  abroad." 

3  Logan  9.  Fairlie,  2  Sim.  &  Stn.  R.  284. 

3  The  proposition  is  thus  guardedly  laid  down  in  Stevens  v,  Gaylord, 
11  Mass.  R.  256.  But  the  question  may  also  arise,  whether  the  voluntary 
payment  of  a  debt  by  a  domestic  debtor  in  a  foreign  country  to  a  foreign  ad- 
ministrator, when  there  is  no  domestic  administrator  appointed,  ¥rill  be  a  good 
discharge  of  the  debtor.  Dehts  are  due  not  only  in  the  domicil  of  the  debtor, 
but  in  the  domicil  of  the  creditor ;  and  indeed,  unless  a  particular  place  of 
payment  is  appointed,  they  are  due  and  may  be  demanded  any  where.  If  a 
debtor  be  found  in  the  foreign  country  where  the  creditor  died,  and  where  an 
administrator  is  appointed,  he  would  certainly  be  suable  there,  and  could  not 
protect  himself  by  a  plea  that  he  was  liable  to  pay  only  to  the  administrator 
appointed  in  the  place  of  his  (the  debtor's)  domicil.  Lord  Hard wi eke,  in 
Tborne  r.  Watkins,  (2  Ves.  35),  said  that  all  debts  follow  the  person,  not  of 
the  debtor  in  respect  of  the  right  or  property,  but  of  the  creditor  to  whom 
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least  majr  be  trae^  to  the  extent  in  which  it  is  thus  guardr 
edly  laid  down  and  limited.  For  if  an  administration 
should  be  taken  out  on  a  creditor's  estate,  in  the  country 
where  both  the  creditor  and  debtor  resided  at  the  time 
of  his  death,  there,  inasmuch  as  the  debt  is  properly  due 
in  that  country,  and  properly  falls  within  that  adminis- 
tration, it  may  be  paid  voluntarily  by  the  debtor  in  another 
country,  if  he  should  afterwards  change  his  domicil  to 
that  country,  or  if  he  should  be  found  there:  and  the 
discharge  of  the  administrator  will  be  held  a  good  dis- 
charge every  where  else,  although  no  new  administration  be 
taken  out ;  liecause  the  right  to  receive  it  primarily  at- 
tached where  the  original  administration  was  granted. 
Thus,  for  example,  if  an  intestate  should  die  in  Ireland^ 
leaving  a  bond  debt  there  due  by  a  debtor  residing  there 
at  the  time  of  his  death,  that  bond  debt  would  be  bona 
notabiUa  there,  and  a  payment  afterwards,  by  the  debtor 
made  in  England  to  such  administrator,  would,  or  might  be 
a  good  discharge,  notwithstanding  no  administration  were 
taken  out  in  England  K 

§  515  a.  There  is,  however,  (as  has  been  already  stated)*, 
much  reason  to  doubt  whether  the  doctrine  be  maintainable 
to  the  extent  which  the  proposition  has  been  sometimes 
understood  to  justify ;  that  is  to  say,  so  as  to  apply  it  to  a 
debt  due  by  a  debtor,  who  at  the  death  of  the  <jreditor  is 
actually  domiciled  in,  and  owes  the  debt  in  the  foreign 
country  where  no  administration  is  taken  out.  Suppose  an 
administration  should  afterwards  be  granted  in  the  foreign 
country,  would  it  be  any  bar  to  an  action  brought  by  the 
foreign  administrator  against  the  debtor  for  the  same  debt. 


due.  In  Doolittle  r.  Lewis,  (7  John.  Ch.  R.  49),  Mr.  Chancellor  Kent 
held*  that  a  voluntary  payment  to  a  foreign  executor  or  administrator,  was  a 
good  discharge  of  the  debt.  See  Shultz  v.  Pulvcr,  3  Paige,  R.  182;  Hooker 
V.  Olmstead,  6  Pick.  R.  481 ;  Atkyns  ».  Smith,  2  Atk.  R,  63;  Trecothick 
V.  Austin,  4  Mason,  R.  16,  3d, 

1  Huthwaite  v.  Phaire,  1  Mann.  8c  Grang.  159,  and  particularly  what  is 
said  by  Lord  Chief  Justice  Tindal  in  p.  162.  ^  Ante,  $  514. 
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that  the  debtor  had  already  paid  it  to  another  adminis- 
trator, who  had  no  right  to  demand  it  in  virtue  of  his  ori- 
ginal administration,  and  who,  therefore,  might  properly  be 
deemed  a  stranger  to  the  debt  ?  Suppose  a  contest  to  arise 
between  the  original  administrator  and  the  foreign  adminis- 
trator, in  relation  to  the  administration  of  the  debts  so  re- 
ceived as  assets  of  the  deceased,  could  the  original  adminis- 
trator retain  it  against  the  will  of  the  foreign  administrator^ 
or  thereby  subject  it  to  a  different  application  in  the  course 
of  administration  and  marshalling  assets  from  that  which 
would  otherwise  exist  ?  It  seems  difficult  to  answer  these 
questions  in  the  affirmative,  without  shaking^ome  of  the 
best-established  principles  of  international  law  on  this  sub- 
ject^ 

§516.  And  here  it  may  be  necessary  to  attend  to  a 

distinction,  important  in  its  nature  and  consequences.  If 
a  foreign  administrator  has,  in  virtue  of  his  administration, 
reduced  the  personal  property  of  the  deceased  there  situated, 
into  his  own  possession,  so  that  he  has  acquired  the  legal 
title  thereto,  according  to  the  laws  of  that  country — if  that 
property  should  afterwards  be  found  in  another  country,  or 
be  carried  away  and  converted  there  against  his  will,  he 
may  maintain  a  suit  for  it  there  in  his  own  name  and 
right  personally,  without  taking  out  new  letters  of  adminis- 
tration; for  he  is  to  all  intents  and  purposes  the  legal 
owner  thereof,  although  he  is  so  in  the  character  of  trustee 
for  other  persons.  In  like  manner,  if  a  specific  legacy  of 
personal  property  is  bequeathed  in  a  foreign  country,  and 
the  legatee  has,  under  an  administration  there,  been  ad- 
mitted to  the  full  possession  and  ownership  by  the  adminis- 
trator, he  may  afterwards  sue  in  his   own  name  for  any 


*  See  Currie  t?.  Bircham,  1  Dow.  &  Ryl.  R.  35;  Tyler  r.  BelJ,  1  Keen, 
R.  826;  S.  C.  2  Myliie  &  Craig,  89,  109,  110;  Attor.-Gen.  r.  Dimond, 
1  Cromp.  &  Jerv.  356,  370;  Contra  Anderson  r.  Caunter,  2  Mylne  & 
Keen,  R.  763.  But  the  latter  case  seems  overruled.  Ante,  §  513;  Post, 
§518—521,  525;  Huthwaite  v.  Phaire,  1  Mann.  &  Grang.  159,  164, 
165. 
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injury  or  conversion  of  such  property  in  another  country 
where  the  property  or  wrong  doer  may  be  found,  without 
any  probate  of  the  will  there  ^  The  plain  reason  in  each  of 
these  cases  is,  that  the  executor  and  the  legatee  have,  each 
in  his  own  right,  become  foil  and  perfect  legal  owners  of  the 
property  by  the  local  law ;  and  a  title  to  personal  property, 
duly  acquired  by  the  lex  loci  rei  sitae,  will  be  deemed  valid, 
and  be  respected  as  a  lawful  and  perfect  title  in  every  other 
country. 

§517.  The  like  principle  will  apply  where  an  executor 
or  administrator,  in  virtue  of  an  administration  abroad,  be- 
comes there  possessed  of  negotiable  notes  belonging  to  the 
deceased,  which  are  payable  to  bearer ;  for  then  he  becomes 
the  legal  owner  and  bearer  by  virtue  of  his  administration, 
and  may  sue  thereon  in  his  own  name;  and  he  need  not  take 
out  letters  of  administration  in  the  State  where  the  debtor 
resides,  in  order  to  maintain  a  suit  against  him  '•  And  for 
a  like  reason,  it  would  seem,  that  negotiable  paper  of  the 
deceased  payable  to  order,  actually  held  and  indorsed  by  a 
foreign  executor  or  administrator  in  the  foreign  country,  who 
is  capable  there  of  passing  the  legal  title  by  such  indorse- 
ment, would  confer  a  complete  legal  title  on  the  indorsee, 
so  that  he  ought  to  be  treated  in  every  other  country  as  the 
legal  indorsee,  and  allowed  to  sue  thereon  accordingly,  in 
the  same  manner  that  he  would  be  if  it  were  a  transfer  of 
any  personal  goods  or  merchandize  of  the  deceased  situate 
in  such  foreign  country '. 

§  5 1 8.  Where  there  are  different  administrations  granted 
in  different  countries,  that  is  deemed  the  principal  or  pri- 
mary administration  which  is  granted  in  the  country  of  the 


1  See  Commonwealth  o.  Griffith,  2  Pick.  R.  11;  Bollard  v,  Spencer, 
7  T.  R.  354;  Shipman  o.  Thompson,  Willes,  R.  103;  Slack  v.  Walcatt, 
3  Mason,  R.  508,  518. 

2  Robinson  v.  Crandall,  9  Wendell,  R.  425.  But  see  Steams  o.  Bumham, 
5  Greenleaf,  R.261 ;  Thompson  v.  Wilson,  2  New  Hamp.  R.  291 ;  M*Neilage 
V.  Holloway,  1  B.  &  Aid.  218;  Ante,  §  354, 358,  359. 

s  lb.,  and  Ante,  §  358,  359. 
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domkil  of  the  deceased  party  ;  for  the  final  distribution  of 
his  effects  among  his  heirs  or  distributees  is  to  be  decided  by 
the  law  of  his  domicil.     Hence,  any  other  administration 
which  is  granted  in  any  other  country,  is  treated  as  in  its 
nature  ancillary  merely,  and  is,  as  we  have  seen,  generally 
held  subordinate  to  the  original  administration  ^    But  each 
administration  is,  nevertheless,  deemed  so  far  independent 
of  the  others,  that  property  received  under  one  cannot  be 
sued  for  under  another,  although  it  may  at  the  moment  be 
locally  situate  within  the  jurisdiction  of  the  latter.     Thus, 
if  property  is  received  by  a  foreign  executor  or  administrator 
abroad,  and  it  is  afterwards  remitted  here,  an  executor  or 
administrator  appointed  here  could  not  assert  a  claim  to  it 
here,  either  against  the  person  in  whose  hands  it  might 
happen  to  be,  or  against  the  foreign  executor  or  adminis- 
trator '.    The  only  mode  of  reaching  it,  if  necessary  for  the 
purposes  of  due  administration  in  the  fc^eign  country,  would 
be  to  require  its  transmission  or  distribution,  after  all  the 
claims  against  the  foreign  administration  had  been  duly 
ascertained  and  settled  ^ 

§  519.  But  suppose  a  case  where  the  personal  estate  of 
the  deceased  has  not  at  the  time  of  his  decease  any  positive 
locality  in  the  place  of  his  domicil,  or  in  any  foreign  terri- 
tory ;  but  it  is  strictly  in  transitu  to  a  foreign  country,  and 
afterwards  arrives  in  the  country  of  its  destination.  It  may 
be  asked,  in  such  case,  to  whom  would  the  administration 
of  such  property  rightfully  belong?  Would  it  belong  to 
the  administrator  in  the  place  of  the  domicil  of  the  deceiused, 
or  to  the  administrator  appointed  in  the  place  where  it  had 


1  Ante,  §  514. 

2  Currie  administrator  v.  Bircham,  1  Dowl.  &  Ryl.  R.  35.  See  Jauncey 
©.  Seeley,  1  Vern.  R.  397;  Ante,  §  513,  515,  515  a.  See  Huthwaite  r. 
Phaire,  1  Mann.  &  Grang.  159. 

3  See  Dawes  v.  Head,  3  Pick.  R.  143—148;  Harvey  v.  Richards,  1  Mason, 
R.  381;  Ante,  §  513>  and  note,  §  514;  Selectmen  of  Boston  v.  Dawes,  2 
Mass.  R.  384;  Goodwin  r.  Jones>  3  Mass.  R.  514;  Dawes  o.  Baylston,  9 
Mass.  R.  337. 
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arrired  ?  And  if  (as  may  well  happen  in  a  case  of  a  ship 
and  cargo  sent  abroad)  the  property  or  its  proceeds  should 
afterwards  return  to  the  domicil  of  the  original  owner^  would 
the  administrator  there  appointed  be  entitled  to  take  it^  and 
bound  to  account  for  it  in  the  due  course  of  administration  ? 
Practically  speaking,  no  doubt  is  entertained  on  this  sub- 
ject; and  the  property  whenever  it  returns  to  the  country 
of  the  domicil  of  the  owner,  whether  by  remittance  or  other- 
wise, is  understood  to  be  under  the  administration  of  the 
administrator  appointed  there.  Nor  has  there  been  a  doubt 
hitherto  judicially  expressed,  that  property  so  sent  abroad 
and  returned  might  and  should  be  so  administered,  and  that 
all  parties  would  be  protected  by  their  doings  in  regard 
to  it. 

§  520.  Indeed,  according  to  the  common  course  of  com- 
mercial business,  ships  and  cargoes  and  the  proceeds  there- 
of, locally  situate  in  a  foreign  country  at  the  time  of  the 
death  of  the  owner,  always  proceed  on  their  voyages,  and 
return  to  the  home  port,  without  any  suspicion  that  all  the 
parties  concerned  are  not  legally  entitled  so  to  act;  and 
they  are  taken  possession  of,  and  administered  by  the  ad- 
ministrator of  \he  forum  domicilii  with  the  constant  persua- 
sion that  he  may  not  only  rightftiliy  do  so,  but  that  he  is 
bound  to  administer  them  as  part  of  the  funds  appropriately 
in  his  hands.  A  different  course  of  adjudication  would  be 
attended  with  almost  inextricable  difficulties,  and  would  in- 
volve this  extraordinary  result,  that  all  the  personal  property 
of  the  deceased  must  be  deemed  to  have  a  fixed  situs  where 
it  was  at  the  moment  of  his  death ;  and  if  removed  from  it, 
must  be  returned  thither  for  the  purpose  of  a  due  adminis- 
tration. Nay,  debts  due  in  a  foreign  country  would  be  ab- 
solutely required  to  be  retained  there  until  a  local  adminis- 
tration was  obtained,  and  could  not  without  peril  be  volun- 
tarily remitted  to  the  creditor's  domicil.  And,  if  the  debtor 
should  in  the  mean  time  remove  to  another  country,  it  might 
become  matter  of  extreme  doubt,  whether  a  payment  to  a 
local  administrator  there  would  discharge  him  from  the 
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debt^  But  it  may,  perhaps,  after  all  be  doubtful,  whether, 
with  a  strict  regard  to  the  principles  of  international  law, 
the  personal  property  of  the  deceased  testator  or  intestate, 
whether  it  consisted  of  goods  or  of  debts,  situate  at  the  time  of 
his  death  in  a  foreign  country,  could  be  lawfully  disposed 
of,  except  under  an  administration  granted  in  that  country, 
although  they  had  since  been  removed  or  transmitted  to  the 
domicil  of  the  deceased,  and  had  been  received  by  his  ad^ 
ministrator  appointed  there  ^. 

§521.  A  case  illustrative  of  these  remarks  has  recently 
occurred.  The  personal  estate  of  an  intestate  consisted  in 
a  considerable  degree  of  stage-coaches  and  stage-horses,  be^ 
longing  to  a  daily  line  running  from  one  State  to  anothtf , 
and  letters  of  administration  were  taken  out  by  the  same 
person  in  both  States,  one  being  that  of  the  intestate's  do- 
micil. A  question  arose,  under  which  administration  the 
property  was  to  be  accounted  for,  part  of  it  being  in  one 
State  and  part  in  the  other,  and  part  in  transitu  from  one 
to  the  other  at  the  moment  of  the  intestate's  death.  The 
learned  Chancellor  of  New  York  said,  that  if  administraticm 
had  been  granted  to  different  individuals  in  the  two  States, 
the  property  must  have  been  considered  as  belonging  to  that 
administrator  who  first  reduced  it  to  possession  within  the 
limits  of  his  own  State.  But  that  in  the  case  befmre  hira, 
as  both  administrations  were  granted  to  the  same  person, 
if  an  account  of  administration  were  to  be  taken,  it  would 
be  necessary  to  settle  that,  by  ascertaining  what  had  been 
inventoried  and  accounted  for  by  him  under  the  administra- 
tion in  the  other  State  ^. 

§522.  Where  administrations  are  granted  to  different 
persons  in  different  States,  they  are  so  far  deemed  indepen- 
dent of  each  other,  that  a  judgment  obtained  against  one 
will  furnish  no  right  of  action  against  the  other,  to  affect 


1  See  Stevens  v.  Gaylord,  11  Mass.  R.  256;  Ante,  §  515,  515  a. 

2  See  Ante,  §  513—518 ;  Post,  §  525. 

3  Orcutt  V.  Orms,  3  Paige,  R.  459. 
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assets  received  by  the  latter  in  virtue  of  his  own  adminis- 
tration; for,  in  contemplation  of  law,  there  is  no  privity 
between  him  and  the  other  administrator  \  It  might  be 
different  if  the  same  person  were  administrator  in  both 
States*.  On  the  other  hand,  a  judgment  recovered  by  a 
foreign  administrator  against  the  debtor  of  his  intestate, 
will  not  form  the  foundation  of  an  action  against  the  debtor 
by  an  ancillary  administrator  appointed  in  another  State  '• 
But  the  foreign  administrator  himself  might,  in  such  a  case, 
maintain  a  personal  suit  against  the  debtor  in  any  other 
State ;  because  the  judgment  would,  as  to  him,  merge  the 
original  debt,  and  make  it  personally  due  to  him  in  his  own 
right,  he  being  responsible  therefor  to  the  estate  ^. 

§  523.  So  strict  is  the  principle,  that  a  foreign  adminis- 
trator cannot  do  any  act,  as  administrator,  in  another  State, 
that,  where  the  local  laws  convert  real  securities  in  the 
hands  of  an  administrator  into  personal  assests  which  he 
may  sell  or  assign,  he  cannot  dispose  of  such  real  securities, 
until  he  has  taken  out  letters  of  administration  in  the 
place  rei  sitce^.  Thus,  mortgages  are  declared  by  the  laws 
of  Massachusetts  to  be  personal  assets  in  the  hands  of  ad- 
ministrators, and  disposable  by  them  accordingly.  But 
the  authority  cannot  be  exercised  by  any,  except  adminis- 
trators who  have  been  duly  appointed  within  the  State*. 
On  the  other  hand,  if  an  administrator  sells  real  estate 
for  the  payment  of  debts,  pursuant  to  the  authority  ^ven 
him  under  the  local  laws  ret  sitce,  he  is  not  responsible  for 
the  proceeds  as  assets  in  any  other  State ;  but  they  are  to 

1  Lightfoot  V,  Bickley,  2  Rawle,  R.  431. 

a  Ibid. 

3  Talmage  v.  Chapel,  16  Mass.  R.  71. 

^  Ibid.  But  see  Smith  o.  Nicolls,  5  Ring.  New  Cas.  p.  208 ;  Post, 
§607. 

^  Goodwin  v.  Jones,  3  Mass.  R.  514,  519.  See  Bissell  v.  Briggs, 
9  Mass.  R.  467,  468.  But  see  Doolittle  v.  Lewis,  7  John.  Ch.  R.  45, 47; 
Attor.-Gen.  v.  Bouwers,  4  Mees.  &  Welsh.  171,  191,  192. 

^  Cutter  V.  Davenport,  1  Pick.  R.  80.  But  see  Doolittle  v.  Lewis, 
7  John  Ch.  R.  45,  47. 
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be  disposed  of^  and  accounted  for,  solely  in  the  place  and 
in  the  manner  pointed  out  in  the  local  laws^ 

§  624.  In  relation  to  the  mode  of  administering  assets 
by  executors  and  administrators,  there  are  m  different 
countries  very  different  regulations.  The  priority  of  debts, 
the  order  of  payments,  the  marshalling  of  assets  for  tii» 
purpose,  and  in  cases  of  insolvency  the  mode  of  proof,  as 
wel]  as  the  mode  of  distribution,  differ  in  different  coun- 
tries^. In  some  countries,  all  debts  stand  in  an  equal  rank 
and  order ;  and  in  case  of  insolvency  the  creditors  are  to 
be  paid  pari  passu.  In  others,  there  are  certain  classes  of 
debts  entitled  to  a  priority  of  payment ;  and  they  are  there- 
fore deemed  privileged  debts.  Thus,  in  England,  bond 
debts  and  judgment  debts  possess  this  privilege;  and  the 
like  law  exists  in  some  of  the  States  of  this  Union*.  Similar 
provisions  may  be  found  in  the  law  of  France  in  favour  of 
particular  classes  of  creditors^.  On  the  other  hand,  in 
Massachusetts,  and  in  many  other  States  of  the  Unioi^  all 
debts  except  those  due  to  the  government  possess  an 
equal  rank,  and  are  payable  pari  passu.  Let  us  suppose, 
then,  that  a  debtor  dies  domiciled  in  a  country  where  such 
priority  of  right  and  privilege  exists ;  and  he  has  personal 
assets  dtuate  in  a  State  where  all  debts  stand  in  an  equal 
rank,  and  administration  is  duly  taken  out  in  the  place  of 
his  domicil,  and  also  in  the  place  of  the  situs  of  the  assets. 
lYhat  rule  is  to  govern  in  the  marshalling  of  the  assets  ? 
The  law  of  the  domicil  ?  or  the  law  of  the  situs  f  The 
established  rule  now  is,  that  in  regard  to  creditors  the 
administration  of  assets  of  deceased  persons  is  to  be  go- 
verned altogether  by  the  law  of  the  country  where  the 


> 


1  Peck  V.  Mead,  2  Wendell,  R.  471 ;  Hooker  v.  Olmstead,  6  Pick.  R. 
481,  483;  Goodwin  r.  Jbnes,  3  Mass.  R.  514,  519,  520. 

2  Harvey  v.  Richards,  1  Mason,  R.  421;  Ante,   §  323 — 328,  401— 
403. 

3  Smith  administrator  r.  Union  Bank  of  Georgetown,  5  Peters,  R,  518. 
*  Merlin,  Repertoire,  Privilege;  Civil  Code  of  France,  art.  2092—2106. 
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executor  or  administrator  acts^  and  from  which  he  deriveg 
his  authority  to  collect  them,  and  not  by  that  of  the 
domicil  of  the  deceased.  The  rule  has  been  laid  down 
with  great  clearness  and  force  on  many  occasions  \ 

§  525.  The  ground  upon  which  this  doctrine  has  beeu 
established  seems  entirely  satisfactory.  Every  nation  hay- 
ing a  right  to  dispose  of  all  the  property  actually  situ- 
ate within  it,  has  (as  has  often  been  said)  a  right  to  pro- 
tect itself  and  its  citizens  against  the  inequalities  of  foreign 
laws  which  are  injurious  to  their  interests*  The  rule  of  a 
preference,  or  of  an  equality  in  the  payment  of  debts, 
whether  the  one  or  the  other  course  is  adopted,  is  purely 
local  in  its  nature,  and  can  have  no  just  claim  to  be  ad* 
mitted  by  any  other  nation,  which  in  its  own  domestic  ar- 
rangements pursues  an  opposite  policy.  And  in  a  conflict 
between  our  own  and  foreign  laws,  the  doctrine  avowed  by 
Huberus  is  highly  reasonable,  that  we  should  prefer  our 
own.  In  taU  conflictu  magis  est,  vt  jus  nostrum,  quam  jus 
alienum,  servemusJ 

§  526.  It  seems  that  many  foreign  jurists,  but  certainly 
not  all^  maintain  a  different  opinion,  holding  that  in 
every  case  the  privileges  of  debts,  and  the  rank  and  order 
of  payment  thereof,  are  to  be  governed  by  the  law  of  the 


1  See  Harrison  v.  Sterry,  5  Cranch,  299 ;  Milne  v.  Moreton,  4  fiinn. 
R.  353,  361;  Olivier  v.  Townes,  14  Martin,  R.  93,  99;  Ante,  §  388;  De 
Sobry  v.  De  Laistre,  2  Harr.  &  John.  R.  198,  224;  Smith  administratMT 
V.  Union  Bank  of  Georgetown,  5  Peters,  R.  518,  523;  Dawes  v.  Head, 
3  Pick.  R/128;  Holmes  v.  Remsen,  20  John.  R.  265;  Case  of  Miller'a 
£sUte,  3  Rawle,  R.  312;  M*£lmoyle  v.  Cohen>  13  Peters,  R.  312^ 
Where  there  are  administrations  and  assets  in  different  States,  and  the  estate 
is  insolvent,  the  general  principle  adopted  by  the  Courts  of  Massachusetts 
is>  to  place  creditors  there,  as  to  the  assets  in  the  State,  upon  a  footing  of 
equality  with  other  creditors  in  the  State  where  the  party  had  his  domicil  a( 
his  death.     Davis  r.  Estey,  8  Pick.  R.  475. 

3  Huberus,  De  Confl.  Leg.  lib.  1,  tit.  3,  $  11 ;  See  also  Smith  adminis* 
trator  v.  Union  Bank  of  Georgetown,  5  Peters,  R.  517;  Ante,  $  322 — 387* 

3  See  Ante>  §  325  a  —325  o;  and  1  Boullenois,  pp.  684^690  ;  Roden- 
burg  De  Div.  Stat.  tit.  2,  c.  5,  §  16;  2  BouUenois,  App.  pp.  47^50. 
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domicil  of  the  debtor  at  the  time  of  his  contract,  or  of  his 
death.  They  found  themselves  upon  the  general  rule,  that  the 
creditor  must  pursue  the  remedy  in  the  domicil  of  the  debtor^ 
and  that  debts  follow  his  person,  and  not  that  of  the  cre- 
ditor \  This  rule  was  acknowledged  in  matters  of  jurisdic- 
tion in  the  Roman  law,  in  which  it  is  said :  Juris  ardinem 
converti  postulas,  ut  non  actor  ret  forum,  sed  reus  actoris, 
seqtuitur.  Nam,  ubi  domicilium  reus  habet,  vel  tempore  con^ 
tractus  habuit,  licet  hoc  postea  transtulerit,  ibi  tanium  eum 
conveniri  oportet^.  But  it  by  no  means  follows,  that,  be- 
cause this  was  the  rule  in  the  municipal  jurisprudence  of 
Rome,  therefore  it  ought  to  be  adopted  as  a  portion  of 
modern  international  law.  Nor  does  it  necessarily  follow, 
even  if  the  rule  were  admitted  to  govern,  as  to  the  forum 
where  the  suit  should  be  brought  against  the  debtor  in  his 
lifetime,  that  upon  his  death,  in  a  conflict  of  the  rights  and 


1  Livermore,  Diss.  pp.  164— -171  ;  Ante,  §  323 — 328.  See  also 
§  401^-403. — Mr.  Livermore  has,  in  his  Dissertations  (pp.  164 — 171), 
controverted  the  correctness  of  the  American  doctrine;  and  he  holds,  that 
the  law  of  the  debtor's  domicil,  at  the  time  when  the  debt  was  contracted, 
famishes  the  true  rule.  Mr.  Henry  lays  down  the  rule,  that  when  the  law 
of  the  domicil  of  the  creditor  and  debtor  differ,  as  to  classing  debts  and 
rights  of  action  among  personal  or  real  property,  the  law  of  the  domicil  of 
the  debtor  must  prevail  in  suits  on  them.  Henry  on  Foreign  Law,  34,  35. 
Mr.  Dwarris  states  the  same  rule,  and  quotes  the  maxims,  "  Actor  sequitor 
fomm  rei,"  and  "  Debita  sequuntur  personam  debitoris."  He  admits,  in- 
deed, that  debts  and  rights  of  action  attend  upon  the  person  of  the  creditor, 
*' Inhserent  ossibus  creditoris;*'  but,  to  recover  them,  one  must  follow  the 
forum  rei,  and  person  of  the  debtor.  If  the  question  regard  the  distribution 
of  the  creditor's  estate,  the  law  of  his  domicil  is  to  be  observed.  If  the 
question  is,  in  what  degree  or  proportion  the  representatives  of  the  debtor 
should  be  charged  with  payment  from  his  effects,  then  it  is  of  a  passive 
nature,  and  the  law  of  the  domicil  of  the  debtor  should  be  followed.  Dwarris 
on  Statut.  650.  It  would  be  difficult  to  point  out,  in  the  English  law,  any 
authority  in  support  of  this  doctrine.  See  also  Dumoulin's  and  Casaregis's 
opinions  cited  in  Livermore's  Diss.  162,  163;  Molin,  Opera,  torn.  1.  In 
Consuetud.  Paris,  de  Fiefs,  tit.  1,  §  1,  Gloss.  4,  n.  9,  pp.  ^(j,  57,  (edit. 
1681);  Casaregis  in  Ruhr.  Stat.  Civ.  Genuae  de  Success,  ab  Intest.  n.  64, 
torn.  4,  pp.  42,  43 ;  Ante,  §  322—328. 

2  Cod.  lib.  3,  tit.  13,  1.  2. 
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privileges  of  creditors  (concursus  creditorum)  of  different 
countries,  the  municipal  law  of  the  country  of  the  debtor 
should  overrule  the  jurisprudence  of  the  situs  of  the 
effects  \ 

§  527.  This,  however,  seems  to  be  the  doctrine  of  Co- 
quille,  Maevius,  Carpzovius,  Burgundus,  Rodenburg,  Mat- 
thaeus,  and  Gaill  ^.  But  it  is  manifest,  from  the  language 
used  by  them,  that  it  is  a  matter  of  no  small  difficulty ;  and 
a  diversity  of  laws  and  opinions  may  well  be  presumed  to 
exist  in  regard  to  it.  Boullenois  holds  the  same  doctrine'. 
Hertius  seems  in  one  passage  to  affirm  it,  saying :  Si  de  re 
immobili  agitur,  spectandas  esse  leges  situs  ret  indubium  est, 
etiamsi  privilegium  in  ea  propter  gualitatem  personoe  tribua-- 
tur.  At  in  rebus  mobilibus,  si  ex  contractu  vel  quasi  agatur, 
locus  contractus  inspiciendus  esset.  Enimverb,  quia  antelatio 
ex  jure  singular i  vel  privilegio  competit  non  debet  in  proejur 
dicium  illius  civitatis,  sub  qua  debitor  degit,  et  res  ejus  mo- 
biles contineri  censeatur,  extendi.  Ad  jura  igitur  domicilii 
debitoris,  ubi  Jit  concursus  creditorum,  et  quo  omnes  cujus-- 
cunque  generis  lites  adversus  ilium  debitorem  propter  con* 
nexiiatem  causce  trahuntur,  regulariter  respiciendum  erit*. 


1  Ante,  §  322—327. 

2  LJvermore,  Diss.  §254 — 257,  pp.  166 — 171;  Rodenburg,  De  Div. 
Stat.  tit.  2,  c.  5,  §  16;  2  Boullenois,  App.  p.  47;  Ante,  §  324 — 325  o; 
1  Boullenois,  pp.  684—687;  Id.Observ.  30,  pp.  818 — 834;  Boubier,  Cout. 
de  Bourg.  ch.  21,  §  204,  cb.  22,  §  151 ;  Maevius,  Coram,  in  Jus  Lubesense, 
lib.  3,  lit.  1,  art.  11,  n.  24—27,  pp.  39, 40;  Id.  art.  10,  n.  51,  p.  33 ;  Mat- 
tbaus,  de  Auction,  lib.  1,  c.  21,  §  35,  n.  10,  pp.  294, 295  ;  Gaill.  Observ. 
Pract.  lib.  2,  Observ.  130,  n.  12—14,  p.  563;  Burgundus,  Tract.  2,  n.  21, 
p.  72,  (edit.  1621);  Ante,  §  324 — 327. — Not  having  access  to  the  works  of 
Carpzovius  and  Coquille,  I  aro  obliged  to  rely  on  the  citations  which  I  find  in 
Liverraore's  Dissertations  of  Coquilie's  opinion  ;  and  upon  Rodenburg,  Ms* 
vius  (ubi  supra),  and  Hertius^  for  the  citations  from  Carpzovius.  The  other 
authors  I  have  examined,  and  the  citations  are  correct.  Ante,  §  324 — 327; 
Post,  §  582. 

3  1  Boullenois,  p.  818;  Id.  Observ.  30,  p.  834. 

^  1  Hertii  Opera,  De  Collis.  Leg.  §  4,  n.  64,  p.  150,  (edit.  1737);  Id. 
p.  211,  (edit.  1716);  Ante,  i  325  b. 
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Yet  he  afterwards  admits  that  cases  may  exist  where  undue 
preferences,  given  by  the  local  laws  of  one  state  in  favour 
of  its  own  subjects,  may  be  met  with  a  just  retaliation  by 
others  ^  He  cites  a  passage  from  Huberus%  which  would 
seem  to  shew  that  the  latter  was  of  a  different  opinion.  A 
creditor  (says  Hubenis)  upon  a  bill  of  exchange,  exercising 
his  right  in  a  reasmiable  time,  has  a  preference  in  Holland 
over  all  other  creditors  upon  the  movable  property  of  hia 
debtor.  He  has  property  of  the  like  kind  in  Frieseland, 
where  no  such  law  exists.  Will  such  a  creditor  be  there 
preferred  to  other  creditors  ?  By  no  means :  since  those 
creditors  by  the  laws  there  received  have  already  acquired 
a  right.  Creditor  ex  causa  cambii,  jus  suum  in  tempore  ex^ 
ercens,  prcefertur  apud  Batavos  omnibus  aJUs  debitoribus  [cre^ 
ditoribus?]  in  bona  moUlia  debitoris.  Hie  habet  efusmodi 
res  in  FrisiA,  ubi  hocJM  non  obtinet.  An  ibi  creditor  eHam 
proffer etur  aliis  creditoribus  ?  Nullo  modo;  quoniam  heic 
creditoribus,  vi  legum  hie  receptarum  jus  pridem  gucesitum 
estK  Upon  this  Hertius  remarks :  Nimirum  recti  diseeret 
in  sect,  antec.  non  teneri  Potestates  sequi  jus  aUemrni  in 
fraudem  sui  juris,  et  civium  suorum.  Hinc  in  qwbusdam 
GermanicB  regionibus  cives  et  incoUs  in  concursu  creditorum 
antehabentur  exteris,  et  pro  consuetudine^  quoe  Biberaci  est, 
ut  cives  chirographiarii  prceferantur  extraneis  Jhrensibus, 
anteriorem  hypothecam  habentibus,  pronunciatum  in  Camera 
Imperiali\  Now  this  seems  a  virtual  surrender  of  the  main 
ground  in  all  cases  where  there  is  a  conflict  of  laws,  as  to 
the  priorities  and  preferences  of  creditors,  between  the  law 


1  1  Hertii  Opera,  De  CoUis.  Leg.  §  4,  n.  64,  p.  150,  (edit.  1787);  Id. 
p.  211,  (edit.  1716);  Ante,  §  325  b. 

2  Huberus,  J.  P.  Univers.  c.  10,  §  44. 

3  I  quote  the  passage  as  I  find  it  in  Hertius,  not  having  access  to  the 
work  of  Huberus  here  referred  to.  Huberus,  J.  P.  Univers.  c.  10,  §  44; 
1  Hertii,  Opera,  De  Collis.  Leg.  §  4,  n.  64,  p,  150,  (edit.  1737);  Id.  p.  211, 
(edit.  1716).    See  Ante,  §  325  a.    Should  not  debitoribus  be  creditoribus? 

*  1  Hertii  Opera,  De  Collis,  Leg.  §  4,  n.  64,  p.  150,  (edit.  1737);  I(L  pp. 
211,  212,  (edit.  1716);  Ante,  §  325  b. 
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of  the  domicil  of  the  debtor  or  of  the  contract^  and  that  of 
the  sittis  of  the  movables. 

§  528.  In  the  course  of  administrations  also^  in  different 
countries^  questions  often  arise  as  to  particular  debts^ 
whether  they  are  properly  and  ultimately  payable  out  of 
the  personal  estate^  or  are  chargeable  upon  the  real  estate  of 
the  deceased.  In  all  such  cases  the  law  of  the  domicil  of 
the  deceased  will  govern  in  cases  of  intestacy ;  and  in  cases 
of  testacy,  the  intention  of  the  testator.  A  case  illustrating 
this  doctrine  occurred  in  England  many  years  ago.  A 
testator  who  lived  in  Holland,  and  was  seised  of  real  estate 
there,  and  of  considerable  personal  estate  in  England,  de- 
vised all  his  real  estate  to  one  person,  and  all  his  personal 
estate  to  another  whom  he  made  his  executor.  At  the 
time  of  his  death,  he  owed  some  debts  by  specialty,  and 
some  by  simple  contract  in  Holland,  and  he  had  no  asseta 
there  to  satify  those  debts ;  but  his  real  estate  was  by  tho 
laws  of  Holland  made  liable  for  the  payment  of  simple  con<« 
tract  debts,  as  well  as  specialty  debts,  if  there  were  not  per- 
sonal assets  to  answer  the  same.  The  creditors  in  Holland 
sued  the  devisee,  and  obtained  a  decree  there  for  the  sale  of 
the  lands  devised  for  the  payment  of  their  debts.  And  then 
the  devisee  brought  a  suit  in  England  against  the  executor 
(the  legatee  of  the  personalty),  for  reimbursement  out  of 
the  personal  estate.  The  Court  decided  in  his  favour,  upon 
the  ground  that  in  Holland,  as  in  England,  the  personal 
estate  was  the  primary  fund  for  the  payment  of  debts,  and 
that  it  should  come  in  aid  of  the  real  estate,  and  be  in  the 
first  place  charged  ^ 

§  529.  In  the  Scottish  law  the  same  doctrine  is  recog- 
nised, that  is  to  say,  that  the  fund  which  is  primarily 
chargeable  with  the  debt,  shall  ultimately  bear  it  in  exone- 
ration of  all  other  funds.  But  in  its  application  under  the 
local  law  to  particular  cases,  an  opposite  result  may  be  pro- 
duced from  that  in  the  case  just  mentioned ;  for  the  per- 

1  Aoonymoasy  9  Mod.  R.  66;  S.  P.  Bowiman  v.  Re«ve,  Preced.  ch.  511. 
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sonal  estate  is  in  such  cases  exonerated,  and  the  real 
estate  made  to  bear  the  debt.  Thus,  for  example,  in  Scot- 
land, heritable  bonds  are  primarily  payable  out  of  the  real 
estate ;  and,  as  we  have  seen,  the  personal  estate  of  a  person 
domiciled  and  dying  in  England,  is  held  exonerated  from 
the  charge  of  such  a  heritable  bond,  made  by  him  upon  reiJ 
estate  in  Scotland,  to  secure  a  debt  contracted  in  England^ 
and  the  Scottish  estate  is  compellable  to  bear  the  burthen^ 
On  the  other  hand,  by  the  law  of  Scotland,  movable  debts 
(in  contradistinction  to  heritable  bonds)  are  primarily  and 
properly  chargeable  upon  the  personal  estate.  The  creditor 
may  indeed  enforce  payment  against  the  real  estate  in  the 
hands  of  the  heir  ;  but  if  he  does  so,  the  heir  is  entitled  to 
relief  against  the  executor  out  of  the  personal  estate.  In 
other  words,  according  to  the  law  of  Scotland,  the  real 
estate  though  subject  to  the  payment  of  movable  debts,  is 
only  a  subsidiary  fund  for  the  purpose  of  payment.  Pay- 
ment, therefore,  by  the  heir  does  not  extinguish  the  debt  in 
his  hands,  but  vests  in  him  a  right  to  recover  the  amount 
against  the  personal  estate  ^  The  question  has  arisen, 
whether  under  such  circumstances,  the  heir  is  entitled  to 
enforce  a  payment  out  of  the  personal  estate  of  his  ancestor, 
not  only  in  Scotland,  but  in  England,  (where  he  died  domi- 
ciled), according  to  whose  laws  the  personal  estate  is  also 
the  primary  fund  for  the  payment  of  debts ;  and  it  has 
been  held  that  he  is  so  entitled,  upon  the  ground,  that  as 
between  the  heir  and  the  persons  entitled  to  the  distribu- 
tion of  the  personal  estate,  the  primary  fund  must  in  iJl 
cases  ultimately  bear  the  burthen'. 


'^ 


1  Ante,  §  486 — 488;  Drummond  r.  Drummond,  6  Brown,  Pari.  Cases, 
550  (Tomlin's  edit.  1803);  S.  C.  cited  2  Ves.  &  Beames,  131;  Winchel- 
sear.  Garetty,  2  Keen,  R.  293,  310;  Robertson  on  Succession,  209,  214; 
4  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  15,  §  4,  pp.  722 — 734  ; 
Ante,  §  266  a,  366,  486,  487. 

2  Earl  of  Winchelsea  v,  Garetty,  2  Keen,  R.  293,  308. 

3  Earl  of  Winchelsea  v.  Garetty,  2  Keen,  R.  293,  310—312.  See  Lord 
Langdale's  opinion  cited  at  large,  Ante,  §  266  a. 
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CHAPTER  XIV. 


JURISDICTION    AND   REMEDIES. 


§  530.  We  are  next  led  to  the  consideration  of  the  sub- 
ject of  remedies,  or  the  modes  of  redress  for  the  violation  of 
the  rights  of  other  persons  by  proceedings  in  courts  of  jus- 
tice. And,  in  the  nature  of  things,  these  may  well  be  classed 
into  three  sorts :  first,  those  remedies  which  purely  regard 
property,  movable  and  immovable;  secondly,  those  which 
purely  regard  persons;  and,  thirdly,  those  which  regard 
both  persons  and  property.  The  Roman  jurisprudence  took 
notice  of  this  distinction,  and  accordingly  divided  all  reme- 
dies, as  to  their  subject,  into  three  kinds:  (1.)  Real  actions, 
otherwise  called  Vindications,  which  were  those  in  which  a 
man  demanded  something  that  was  his  own,  and  which  were 
founded  on  dominion,  or  jm  in  re;  (2.)  Personal  actions 
denominated  also  Conditions,  which  were  those  in  which  a 
man  demanded  what  was  barely  due  to  him,  and  which  were 
founded  on  some  obligation,  or  jus  ad  rem;  (3.)  Mixed 
actions,  which  were  those  in  which  some  specific  thing  was 
demanded,  and  where  also  some  personal  obligations  were 
claimed  to  be  performed  \  The  real  actions  of  the  Roman 
law  were  not,  like  the  real  actions  of  the  common  law,  con- 
fined to  real  estate;  but  they  included  personal  as  well  as 
real  property.  But  the  same  distinction  as  to  classes  of 
remedies  and  actions  equally  pervades  the  common  law,  as 
it  does  the  civil  law.  Thus  we  have  in  the  common  law,  the 
distinct  classes  of  real  actions,  personal  actions,  and  mixed 


*  Halifax  on  the  Roman  Law,  b.  3,  ch.  1.  §  4,  5,  pp.  85,  86;  1  BrowD, 
Civil  and  Adm.  Law,  pp.  439,  440. — In  Potliier's  work  on  the  Customs  of 
Orleans  there  will  be  found  a  correspondent  division  of  actions  into  the  same 
classes.     Pothier,  Coutumes  d'Orl^ans,  Introd.  Gren.  ch.  4,  art.  109—122. 
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actions :  the  first  embracing  those  which  concern  real  estate 
where  the  proceeding  is  purely  in  rem;  the  next  embracing^ 
all  suits  in  personam  for  contracts  and  torts ;  and  the  last 
embracing  those  mixed  suits  where  the  person  is  liable  by 
reason  of  and  in  connexion  with  property  \ 

§  531.  In  considering  the  nature  of  actions,  we  are  ne- 
cessarily led  to  the  consideration  of  the  proper  tribunal  in 
which  they  should  be  brought;  or,  in  other  words,  what  tri- 
bunal is  competent  to  entertain  them  in  point  of  jurisdiction. 
And  here  the  subject  naturally  divides  itself  into  the  con- 
sideration of  matters  of  jurisdiction  in  regard  to  the  adminis- 
tration of  mere  municipal  and  domestic  justice;  and  matters 
of  jurisdiction  in  regard  to  the  administration  of  justice  tit- 
ter gentes^  founded  upon  principles  of  public  law. 

§  532.  In  the  Roman  jurisprudence,  and  among  those 
nations  which  have  derived  their  jurisprudence  from  the 
civil  law,  many  embarrassing  questions  as  to  jurisdiction, 
seem  to  have  arisen '.  The  general  rule  of  the  Roman  Code 
is,  that  the  plaintiff  must  bring  his  suit  or  action  in  the 
place  where  the  defendant  has  his  domicil,  or  where  he  had 
it  at  the  time  of  the  contract.  Juris  ordinem  (said  the  Em- 
peror Diocletian)  converti  postulas ;  ut  non  actor  ret  Jorum, 
sed  reus  actoris,  sequatur.  Nam  ubi  domictUum  reus  Aabet, 
vel  tempore  contract^  habuit,  licet  hoc  postea  transtulerit, 
ibi  tantum  eum  conveniri  oportet  \  But  it  is  not  to  be  un- 
derstood that  this  rule  applied  to  all  cases  where  the  party 
defendant  Was  found,  without  any  regard  to  the  situation  of 
the  thing  sought,  as  if  its  object  were  to  show  more  favour 
to  the  party  defendant  than  to  the  plaintiff.  Its  sole  object 
was,  that  the  adjudication  might  be  made  where  it  could  be 
enforced.    Thus  we  find  the  doctrine  laid  down  in  the  Code, 


^  3  Black.  Comra.  294;  Comyns,  Dig.  Action^  N. 

2  See  1  J.  Voet,  Ad  Pand.  lib.  5,  tiU  1,  §  303;  Id.  §  64,  QQy  74,  91,  92; 
Huberus,  lib.  5,  tit.  1,  De  Foro  Corapet.  torn.  2,  §  38—52,  pp.  722—730; 
Strykius,  torn.  6,  11,  1,  8,  torn.  7,  1,  p.  5;  1  Boullenois,  Observ.  25,  pp. 
601,  618,  619,  635. 

3  Cod.  lib.  3,  tit.  13,  1.  2;  Ante,  §  526. 
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that,  although  the  general  is,  that  the  plaintiff  must  bring 
his  suit  in  the  domicil  of  the  defendant ;  yet  this  was  dis- 
pensed with  in  certain  suits  in  rem,  which  might  be  brought 
in  the  place  rei  nice.  Actor  Rei  forum,  sive  in  rem,  sive  in 
personam  sit  actio,  sequitur.  Sed  et  in  locis,  in  quibus  res 
propter  quas  contenditur,  constitutce  sunt,  jubemus  in  rem 
actionem  adversus  possidentem  moveri  ^ 

$  533.  Huberus  thus  explains  the  doctrine :  Ctffus  ratio 
non  tarn  est,  quod  retts  sit  actorefax)orabilior,  etsi  verissima; 
sed  quod  necessitatis  vocandi  et  cogendi  alium  ad  jus  cequum, 
non  nisi  a  superiore  prqficisci  queat;  superior  autem  cujusque 
non  est  alienus,  sed  proprius  rector.  Vocandi,  inquam,  et 
cogendi:  quandoquidem  sine  coactionejudiciaforent  elusoria; 
nee  •alibi /orum  lege  stabilitur,  quam  ubi  ilia  cogendi  facultas 
adiiberi  potest;  non  tamen,  ut  ubicunque  ilia  valet,  dt  forum, 
sed  ubi  res  et  cequitas  patitur.  Vis  ilia  compellendi  partes 
ad  cequumjus,  imprimis  est  in  loco  domicilii,  est  etiam  in  loco 
rei  sitce,  et  rei  gestce,  si  Reus  ilUc  haberi  possit,  alias  secus. 
Hinc  tria  sunt  locafori  injure  nostro.  Domicilii,  Rei  sitce, 
Rei  gestce  K  And  hence,  he  thinks,  that  the  rule  of  the  civil 
law  rei  sitce  applies  not  only  to  inmiovables,  but  to  movables, 
although  many  jurists  confine  it  to  the  former  K  Sed  heic 
aliam  potius  rationem  sequimur ;  quod  in  foro  stabiUendo 
maxime  consideretur,  an  inpromptu  sit  effectum  dare  dtatiom, 
in  cogendis  partibus  ad  obsequiumjurisdictionis;  quas  facultas 
ceque  locum  habet  in  mobilUms,  ubi  detinentur,  quam  in  fm- 
mobilibus,  ubi  sitce  sunt  \ 

§  534.  But  he  admits,  that,  as  the  forum  domicilii  was  of 
universal  operation,  actions  in  rem  might  be  brought  in  the 

1  Cod.  lib.  a,  tit.  19,  L  8;  1  Boullenois,  Observ.  25,  pp.  618,  619;  Post, 
$551. 

^  Huberns,  lib.  5,  tit.  1 ;  De  Foro  Compet.  $  38,  torn.  2,  p.  722.  See 
also  1  BonllenoiSjObseTT.  25, pp.  618,  619;  Post,  §  551. 

S'Tbe  subject  is  a  good  deal  controverted  among  tbe  civilians;  but  tbe  pre- 
sent work  does  uot  require  me  to  engage  in  tbe  task  of  discussing  tbe  various 
opinions  wbich  are  beld  by  tbenu  Tbe  learned  reader  wiU  find  many  of  tbem 
referred  te  in  J.  Voet,  Ad  Pandect,  torn.  1,  lib.  5,  tit.  1,  §  77,  &c.  p.  837* 

*  Hnbems*  tom.  2,  lib.  5,  tit  1>  f  46»  p.  727. 
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forum  domicilii  as  well  as  in  the  forum  rei  sitoe.  Videlicet, 
hoc  semper  tenendum,  domicilii  forum  esse  generale,  quod  in 
cunctis  actionibus,  adeoque  etiam  in  actionilms  in  rem,  ohti^ 
nere,  sciendum  est,  ut  de  dd.  legibus  constat  \  Again  he  says : 
Summa  igitur  hcec  esto.  Domicilium  in  omnibus  rebus  et  ac^ 
tionibus  prcebet  forum.  Res  sita  prceterea  in  actionibus  in 
rem  singularibus,  non  excluso  domicilio  ^.  And  he  supposes 
the  same  rule  to  apply  in  modern  times  in  the  civil  law 
countries.  Hcec  ego  de  foro  domicilii,  reique  sitce  alteme 
corguncto,  moribus  hodiemis  eodem  modo  putem  obtinere, 
quemadmodum  jure  Ccesaris  prcescriptum  est;  ut  nuixime  in 
rem  agatur,  ubi  res  sita  est;  possit  tamen  omnino  etiam,  ubi 
reus  habitat  \ 

§  535.  In  regard  to  mixed  actions,  although  there  is  no 
text  of  the  Roman  law  directly  in  point,  Huberus  thinks 
that  they  may  be  brought,  either  in  the  place  of  domicil  of 
the  defendant,  or  of  the  rei  sita^.  De  mixtis  actionibus,  ex^ 
ceptd  hcereditatis  petitione,  quce  partim  in  rem,  partim '  in 
personam,  esse  dicuntur,  non  sunt  textu^  speciales,  ubi  sint 
instituendce.  Ideoque  id  ex  earum  proprietate  colUgunt  in- 
terpretes,  cum  partim  imitentur  naturam  personalium,  partim 
in  rem  actiones,  illas  et  apud  domicilium  et  apud  rem  sitam 
esse  movendas,  ^c.  Proinde  sic  est  statuendum.  Posse  quidem 
illas  actiones  utroque  loco,  domicilii,  sitHsque,  moveri ;  verum, 
si  faciendce  sunt  adjudicationes  manuque  divisio  regenda  sit, 
partes  adjudicem  loci  remittendas  esse,  res  ipsa  loquitur* » 

§  536.  The  civil  law  contemplated  another  place  of  juris- 
diction, to  wit,  the  place  where  a  contract  was  made,  or  was 
to  be  fulfilled,  or  where  any  other  act  was  done,  if  the  de- 
fendant or  his  property  could  be  found  there,  although  it 
was  not  the  place  of  his  domicil.  Illud  sciendum  est,  eum 
qui  ita  fuit  obligatus,  ut  in  Italia  solveret,  si  in  provincid 

1  Huberus,  torn.  2,  lib.  5,  tit.  1,  §  49,  p.  728. 

2  1d.§  50,  p.  728. 

3  Id.  §  50. 


3  Id.  §  50. 

4Id.  §  50,  51,  p.  729. 
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hahuit  domicilium,  uirobique  posse  conveniri,  et  hit,  et  ibi  ^ 
Huberus  explains  this  thus:  Sequitur  causa  fori  tertia,quam 
rem  gestam  esse  diximus,  eamque  vel  ex  contractu  vel  ex  de- 
licto admisso,  Sfc.  Sed  contractus  ita  forum  tribuit,  si  contra- 
kens  in  eodem  loco  reperiatur;  quod  convenit,  requisito  com- 
muni  inde  ab  initio  collocato,  nullam  esse  fori  causam,  nisi 
cumfacultate  cogendi  conjunctam;  qtcalis  non  est  ex  historid 
contractus,  si  vel  reus  ibi  non  inveniatur,  vel  bona  duntaxat 
sita  non  habeat,  in  quce  missio  fieri  possit,  quando  Reus  se  in 
loco  contractus  non  sistit^.  These  distinctions  of  the  Roman 
law  have  found  their  way  into  the  jurisprudence  of  most^ 
if  not  of  all,  of  the  continental  nations  of  modem  Europe. 

§  537.  Accordingly  we  find  it  laid  down  by  foreign  jurists 
generally,  that  there  are,  properly  speaking,  three  places  of 
jurisdiction :  first,  the  place  of  domicil  of  the  party  defend- 
ant, commonly  called  the  forum  domicilii ;  secondly,  the 
place  where  the  thing  in  controversy  is  situate,  commonly 
called  the  forum  rei  sitce;  and  thirdly,  the  place  where 
the  contract  is  made  or  other  act  done,  commonly  called 
forum  rei  gestce,  or  forum  contractus.  Vis  ilia  compellandi 
partes  ad  (vquum  jtis  (says  Huberus)  imprimis  est  in  loco  cUh 
micilii;  est  etiam  in  loco  rei  sitce;  et  rei  gestce,  si  reus  illic 
haberi  posse;  alias  secus^.  The  same  distinctions  are  fully 
laid  down  by  John  Voet  and  BouUenois,  to  whom  we  may 
generally  refer  for  more  copious  information  *.  They  are 
also  recognised  in  the  Scottish  law*.  They  have  been  here 
brought  into  view ;  because  they  constitute  the  basis  of  the 
reasoning  of  many  of  the  foreign  jurists,  in  discussing  the 
great  doctrines  respecting  the  competency  of  tribunals  to 


1  Dig.  lib.  5,  tit.  1, 1.  19,  §  4.  See  also  as  to  all  these  distinctions, 
Pothier,  Pand.  lib.  5,  tit.  1,  n.  29—44;  Cod.  lib.  8,  tit.  18,  1. 1. 

3  Huberus,  torn.  2,  lib.  5,  tit.  1,  §  53,  54,  pp.  729,  730. 

3  Huberus,  torn.  2,  lib.  5,  tit.  1,  De  Foro  Compet.  §  38,  p.  722. 

*  J.  Voet,  Ad  Pand:  lib.  5,  tit.  1,  De  Judiciis,  p.  303,  §  64—149;  1  Boul- 
lenois,  Observ.  25,  p.  601;  Id.  pp.  618,  619;  Id.  p.  635;  Henry  on  Foreign 
Law,  cb.  8,  p.  54,  cb.  9,  p.  63. 

^  Erskine,  Inst.  b.  1,  tit.  2,  §  16 — ^22,  pp.  29 — 39. 
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hold  jurisdiction  of  causes,  and  the  proper  operatkm  of 
judgments  and  decrees  {rei  judicatoe).  They  are  also  known 
as  fundamental  elements  in  the  actual  jurisprudence  of 
many  of  the  modem  nations  of  continental  Europe  ^ 

§  538.  In  the  corresponding  distribution  of  actions  hf 
the  common  law  into  personal  actions,  real  actions,  and 
mixed  actions',  the  two  latter  are,  in  point  of  jurisdiction, 
confined  to  the  place  ret  sitce;  and  the  former  are  generallj 
capable  of  being  brought  wherever  the  party  can  be  found. 
Or,  as  the  judicial  phrase  is,  in  the  common  law,  real  ac- 
tions and  mixed  actions  are  local,  and  personal  actions  ure 
transittny '. 

§  539.  Considered  in  an  international  point  of  view,  ju- 
risdiction, to  be  rightfully  exercised,  must  be  founded  either 
upon  the  person  being  within  the  territory,  er  upon  the 
thing  being  within  the  territory ;  for,  otherwise  there  can 
be  no  sovereignty  exerted  upon  the  known  maxim :  Exir^ 
terrkorium  jus  dicenti  impune  non  paretur^.  Boullenois  puts 


'  S«e  Co4e  ds  Pzoc4dure  Civile  oi  France,  b.  1,  tit»  1,  art*  1—4;  Htsry 
OB  Foreign  Law^  eh.  8^  p.  54,  cb.  9,  p»  63,  cb.  10,  p.  71 ;  Pardessus^.  Droit 
Comm.  tern.  5,  art.  1353;  1  Bounenois,  Obsenr.  25,  p.  601,  61B,  619;  IcL 
035. — Im  France,  jnrlcdiction  wonld  Beem  geaerally  to  belong  either  to  1km 
place  of  donicil  or  to  the  place  roi  litae.  JoriodLction  in  Ae  plaoo  of  die  pu^ 
tract  or  of  the  other  act  doBo,  doeo  not  seem  to  have  been  recogvued  oadei 
the  old  jurisprudence,  and  it  does  not  exist  in  the  modern  Code.  Code  do 
Troc^dure  Civile,  art.  1,  2.  "  Lelleu,**  says  Boullenois,.  **  o4  le  passent  le» 
actes,  celoi  oii  lee  parties  s^obligent  de  payer>  et  leur  soumission,  no  dltennir 
jiont  paa  la  jootice  oA  ellea  doivest  plaider."  1  BonUenois^  Obf  er?.  30,  pp. 
829 — 832;  2  BoulleBoia,  pp.  455—457*  Dumoulin  says  :  ^'Csetenun  ex 
eo  solo,  quod  quis  promisit  solvere  certo  loco,  licet  ibi  conveniri  possit  de  jare^ 
sicut  si  ibi  contraxisset;  tamen  hoc  non  observatur  in  hoc  regno;  quia  in  hec 
regno  non  sortitur  quis  forum  ratione  contractus,  eliam  vere  et  realiter  facti  in 
loco."  MoHn.  Opera,  Comro.  in  Decii.  tom.  3,  p.  837  (edit.  1681);  1  Boul- 
lenois, Observ.  30,  p.  829.  See  also  Pothier,  Traite  de  la  Procedure  Civile, 
cb.  1. 

3  3  Black.  Comm.  117,  118. 

3  3  Black.  Comm.  294 ;  Com.  Dig.  Action^  N. ;  1  Chitty  on  Comm.  and 
Manuf.  pp.  647 — 649. 

*  Dig.  lib.  2,  tit.  1, 1.  20. 
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this  rule  ftmong  his  general  principles.  The  laws  of  a 
sovereign  rightfully  extend  over  persons  who  are  domiciled 
within  his  territory,  and  over  property  which  is  there  situ*- 
ate\  Vattel  lays  down  the  true  doctrine  in  clear  terms: 
'^  The  sovereignty ,**  says  he,  ^^  united  to  domain,  establishes 
the  jurisdiction  of  the  nation  in  its  territories,  or  the  country 
which  belongs  to  it.  It  is  its  province,  or  that  of  its  so- 
vereign, to  exercise  justice  in  all  places  under  its  jurisdic- 
tion, to  take  cognizance  of  the  crimes  committed,  and  liie 
differences  that  arise  in  the  country  ^^  On  the  other  hand, 
no  sovereignty  can  extend  its  process  beyond  its  own  terri- 
torial  limits,  to  subject  either  persons  or  property  to  its  judi- 
cial decisions.  Every  exertion  of  authority  of  this  sort  be- 
yond this  limit  is  a  mere  nullity,  and  incapable  of  binding 
such  persons  or  property  in  any  other  tribunals '.  Tlus  sub- 
ject, however,  deserves  a  more  exact  consideration. 

§  540.  In  the  first  place,  let  us  consider  the  subject  cf 
jurisdiction  a  Uttle  more  particularly  in  regard  to  persons. 
These  may  be  either  citizens  (native  or  naturalized)  or 
foreigner.  In  regard  to  the  former,  while  withm  the  terri- 
tory of  their  birth,  or  of  their  adopted  allegiance,  the  juris- 
diction of  the  sovereignty  over  them  is  complete  and  irresis- 
tible. It  cannot  be  controlled,  and  it  ought  to  be  respected 
every  where.  But  as  to  citizens  of  a  country  domiciled 
abroad,  the  extent  of  jurisdiction  which  may  be  lawfully 
exercised  over  them  in  personam,  is  not  so  dear  upon  ac- 
knowledged principles.  It  is  true,  that  nations  generally 
assert  a  claim  to  regulate  the  rights,  and  duties,  and  obli- 
gations, and  acts  of  their  own  citizens,  wherever  they  may 
be  domiciled.  And,  so  far  as  these  rights,  duties,  obligations, 
and  acts  afterwards  come  under  the  cognizance  of  the  tribu- 
nals of  the  sovereign  power  of  their  own  country,  ather  for 
enforcement,  or  for  protection,  or  for  remedy,  there  may  be 


^  1  Boullenois,  Prin.  G^a.  1»  2,  p.  2»  3. 

«  Vatte),  b.  2,  ch.  8,  §  84. 

3  Picqaet  v.  Swan,  5  Mason,  R,  85, 42. 
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no  just  ground  to  exclude  this  claim.  But  when  such  rights^ 
duties^  obligations,  and  acts  come  under  the  consideration 
of  other  countries,  and  especially  of  the  foreign  country 
where  such  citizens  are  domiciled,  the  duty  of  recognising 
and  enforcing  such  a  claim  of  sovereignty  is  neither  clear 
nor  generally  admitted.  The  most  that  can  be  said  is^  that 
it  may  be  admitted  ex  comitate  gentium.  But  it  may  also 
be  denied  exjustitid  gentium,  whenever  it  is  deemed  injurious 
to  the  interests  of  such  foreign  nations,  or  subversive  of  their 
own  policy  or  institutions.  No  one,  for  instance,  would 
imagine  that  a  judgment  of  the  parent  country  confiscating 
the  property,  or  extinguishing  the  personal  rights  or  per- 
sonal capacities  of  a  native  subject  on  account  of  such  a 
foreign  residence,  would  be  recognised  in  any  other  country. 
And,  it  would  be  as  little  expected,  as  a  matter  of  right, 
that  any  other  country  would  enforce  a  judgment  against 
such  persons  in  the  parent  country,  obtained  in  invitum,  on 
account  of  a  supposed  contumacy  in  remaining  abroad,  to 
which  suit  he  had  never  appeared,  and  of  which  he  had  re- 
ceived no  notice,  however  the  proceedings  might  be  in  con- 
formity to  the  local  laws.  This  is  the  just  result  deducible 
from  the  axioms  of  Huberus,  already  quoted,  and  especially 
firom  the  first  and  second  of  those  axioms  ^  Whatever 
authority  should  be  given  to  such  judgments  must  be  purely 
ex  comitate,  and  not  as  matter  of  absolute  or  positive  right 
on  one  side,  and  of  duty  on  the  other. 

§  541.  In  regard  to  foreigners  resident  in  a  country,  al- 
though some  jurists  deny  the  right  of  a  nation  generally  to 
legislate  over  them,  it  would  seem  clear,  upon  general  prin- 
ciples of  international  law,  that  such  a  right  does  exbt ;  and 
the  extent  to  which  it  should  be  exercised,  is  a  matter  purely 
of  municipal  arrangement  and  policy.  Huberus  lays  down 
the  doctrine  in  his  second  axiom.  All  persons  who  are 
found  within  the  limits  of  a  government,  whether  their  resi- 
dence is  permanent  or  temporary,  are  to  be  deemed  subjects 

1  Ante,  §  29. 
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thereof  ^  Boullenois  says^  that  the  sovereign  has  a  right  to 
make  laws  to  bind  foreigners,  in  relation  to  their  property 
within  his  domains,  in  relation  to  contracts  and  acts  done 
therein,  and  in  relation  to  judicial  proceedings  if  they  im- 
plead before  his  tribunals^.  And,  further,  that  he  may  of 
strict  right  make  laws  for  all  foreigners  who  merely  pass 
through  his  domains,  although  commonly  this  authority  is 
exercised  only  as  to  matters  of  policed  Vattel  asserts  the 
same  general  doctrine,  and  says,  that  foreigners  are  subject 
to  the  laws  of  a  state  while  they  reside  in  it^«  And  in  re- 
lation to  disputes  which  may  arise  between  foreigners,  or 
between  a  citizen  and  a  foreigner,  he  holds  that  they  are  to 
be  determined  by  the  judge  of  the  place,  and  according  to 
the  laws  of  the  place  of  the  defendant's  domicile 

§  542.  There  are  nations,  indeed,  which  wholly  refuse  to 
take  cognizance  of  controversies  between  foreigners,  and  re- 
mit them  for  relief  to  their  own  domestic  tribunals^  or  to 
that  of  the  party  defendant ;  and  especially  as  to  matters 
originating  in  foreign  countries.  Thus,  in  France,  with  few 
exceptions,  the  tribunals  do  not  entertain  jurisdiction  of 
controversies  between  foreigners  respecting  personal  rights 
and  interests*.  But  this  is  a  matter  of  mere  municipal 
policy  and  convenience,  and  does  not  result  from  any  prin- 
ciples of  international  law.  In  England  and  America,  on 
the  other  hand,  suits  are  maintainable,  and  are  constantly 
maintained,  between  foreigners,  where  either  of  them  is 
within  the  territory  of  the  state  in  which  the  suit  is  brought. 

§  543.  But,  although  every  nation  may  thus  rightfully 
exercise  jurisdiction  over  all  persons  within  its  domains ;  yet 


1  Ante,  §  29;  Huberus,  torn.  2,  lib.  1,  tit.  3,  §  2,  p.  538;  Ante,  §  29,  n.  3; 
Henry  on  For.  Law,  ch.  8,  p.  54,  ch.  9,  p*  63,  ch.  10,  p.  71* 
^  1  Boullenois,  Pr.  G6n.  4,  5,  p.  3. 
3  Id.  5,  p.  3. 
*  Vattel,  b.  1,  ch.  19,  §  213;  Id.  b.  2,  cb.  8,  §99,  101,  103. 

5  Id.  b.  2,  ch.  8,  §  103- 

6  See  Pardessus,  Droit.  Comm.  torn.  5,  art.  1476 — 1478,  p.  238;  Henry 
on  For.  Law,  App.  pp.  214 — 216. 

£  £  E 
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we  are  to  understand^  that  in  regard  thereto,  the  doctrmi 
applies  only  to  suits  purely  personal,  or  to  suits  connectec 
with  property  within  the  same  sovereignty.  For  althougl 
the  person  may  be  within  the  territorial  jurisdiction ;  yet  k 
is  by  no  means  true,  that,  in  virtue  thereof,  every  sort  ol 
suit  may  there  be  maintainable  against  him.  A  suit  caimotj 
for  instance,  be  maintainable  against  him  so  as  absolutely  to 
bind  his  property  situate  elsewhere ;  and,  d  fortiori,  not  so 
as  absolutely  to  bind  his  rights  and  titles  to  immovable  |^ra- 
perty  situate  elsewhere.  It  is  true,  that  some  nations  do, 
in  maintaining  suits  in  personam,  attempt,  indirectly,  by 
their  judgments  and  decrees,  to  bind  property  situate  in 
other  countries;  but  it  is  always  with  the  reserve  that  it 
binds  the  person  only  in  their  own  courts,  in  regard  to  such 
property.  And,  certainly,  there  can  be  no  pretence  that 
such  judgments  or  decrees  bind  the  property  itself,  cft  the 
rights  over  it,  which  are  established  by  the  laws  of  the  place 
where  it  is  situate.  If  a  Court  of  Chancery  in  England 
should  compel  a  bankrupt  by  its  decree  to  convey  his  per- 
sonal and  real  estate,  situate  in  foreign  countries,  to  the 
assignees  under  the  commission,  (as  it  was  at  one  time 
thought  they  might  do,  although  now  the  doctrine  is  re- 
pudiated ');  yet  such  a  decree  would  not  operate  to  transfer 
the  property  so  as  to  affect  the  rights  of  creditors,  or  the 
regular  operation  of  the  laws  of  the  state  rei  sitte.  So,  a 
foreign  court  cannot,  by  its  judgment  or  decree,  pass  the 
title  to  land  situate  in  another  country ;  neither  can  it  bind 
such  land  by  a  judgment  or  decree,  that  in  default  of  the 
defendants  in  the  suit  conveying  it,  it  shall  be  conveyed  by 
the  deed  of  its  own  officers  to  the  plaintiff.  Such  a  con- 
veyance made  by  its  officers  would  be  treated,  in  the  coun- 
try where  the  land  is  situate,  as  a  mere  nullity*. 

§  544.  The  doctrine  of  the  English  Courts  of  Chancery, 


1  £x  parte  Blades,  1  Cox,  R.  398;  Selkrig  r.  Davies,  2  Rose,  Bank. 
Cases,  97;  Id.  291;  S.  C.  2  Dow,  R.  231. 

2  Watts  V.  Waddle,  6  Peters,  R.  389,  400. 
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on  this  head  of  jurisdiction,  seems  carried  to  an  extent 
which  may,  perhaps,  in  some  cases,  not  find  a  perfect  war- 
rant in  the  general  principles  of  international  public  law ; 
and,  therefore,  it  must  have  a  very  uncertain  basis  as  to  its 
recognition  in  foreign  countries,  so  far  as  it  may  be  sup- 
posed to  be  founded  in  the  comity  of  nations.  That  doc- 
trine is,  that  the  Court  of  Chancery  having  authority  to  act 
upon  the  person  {agere  in  personam),  may  indirectly  act 
upon  real  estate,  situate  in  a  foreign  country,  through  the 
instrumentality  of  this  authority  over  the  person ;  and  that 
it  may  compel  him  to  give  effect  to  its  decree  respecting 
such  property,  whether  it  goes  to  the  entire  disposition  of  it, 
or  only  to  affect  it  with  liens  or  burthens  ^  Lord  Hardwicke 
asserted  the  jurisdiction  in  several  cases  ^.  At  a  more  recent 
period,  the  Court  of  Chancery  asserted  the  jurisdiction  over 
a  British  creditor,  who  had  fraudulently  obtained  a  judg- 
ment in  the  British  West  Indies  against  his  debtor,  and  had 
on  an  execution  sold  his  debtor's  real  estate  there,  and  be- 
come the  purchaser  thereof;  and  the  Court  set  aside  the 
purchase  for  the  firaud  ^  It  is  observable,  that  in  this  last 
case  all  the  parties  were  British  subjects,  and  the  orig^al 
judgment  was  in  a  British  islands  The  Master  of  the  Rolls, 
(Sir  R.  P.  Arden),  on  that  occasion,  said :  ''  Upon  the  whole, 
it  comes  to  this :  that,  by  a  proceeding  in  the  island,  an  ab- 
sentee's estate  might  be  brought  to  sale,  and  for  whatever 
interest  he  has,  without  any  particular  upon  which  they  are 
to  bid ;  the  question  is,  whether  any  Court  will  permit  the 
transaction  to  avail  to  that  extent.  It  is  said,  this  Court 
has  no  jurisdiction,  because  it  is  a  proceeding  in  the  West 
Indies.  It  has  been  argued,  very  sensibly,  that  it  is  strange 
for  this  Court  to  say,  it  is  void  by  the  laws  of  the  island, 
or  for  want  of  notice.     I  admit,  I  am  bound  to  say,  that 

^  See  1  £q.  Abridg.  C.  p.  133;  Arglasse  v.  Muschamp,  1  Vem.  R.  75, 
135;  Kildare  r.  Eustace,  1  Yern.  75,  135,  419. 

^  See  Foster  v.  Yassall,  3  Atk.  589;  Pean  v.  Lord  Baltimore,  1  Yes. 
R.  444. 

3  Cranstown  r.  Johnston,  3  Yes.  Jr.  170;  S.  C.  5  Yes.  Jr.  276. 

EBB   ^ 
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according  to  those  laws  a  creditor  may  do  this.     To  that 
law  he  has  had  recourse,  and  wishes  to  avail  himself  of  it ; 
the  question  is,  whether  an  English  Court  will  permit  such 
a  use  to  be  made  of  the  law  of  that  island  or  any  other 
country.     It  is  sold,  not  to  satisfy  the  debt,  but  in  order  to 
get  the  estate,  which  the  law  of  that  country  never  could 
intend,  for  a  price  much  inadequate  to  the  real  value,  and 
to  pay  himself  more  than  the  debt  for  which  the  suit  was 
commenced,  and  for  which  only  the  sale  could  be  holden. 
It  was  not  much  litigated,  that  the  Courts  of  Equity  here 
have  an  equal  right  to  interfere  with  regard  to  judgments 
or  mortgages  upon  the  lands  in  a  foreign  country  as  upon 
lands  here.     Bills  are  often  filed  upon  mortgages  in  the 
West  Indies.     The  only  distinction  is,  that  this  Court  can- 
not act  upon  the  land  directly,  but  acts  upon  the  conscience 
of  the  person  living  here.  Archer  v.  Preston,  Lord  Arglasse 
r.  Muschamp,  Lord  Kildare  v.  Eustace,  (1  Eqr.  Abr.  133 ; 
1  Vern.  75,  136,  419).    Those  cases  clearly  shew,  that  with 
regard  to  any  contract  made,  or  equity  between  persons  in 
this  country,  respecting  lands  in  a  foreign  country,  particu- 
larly in  the  British  dominions,  this  Court  will  hold  the  same 
jurisdiction  as  if  they  were  situated  in  England.      Lord 
Hwdwicke  lays  down  the  same  doctrine,   (3  Atk.  589). 
Therefore,  without  affecting  the  jurisdiction  of  the  Courts 
there,  or  questioning  the  regularity  of  the  proceedings  as  in 
a  court  of  law,  or  saying  that  this  sale  would  have  been  set 
aside  either  in  law  or  equity  there,  I  have  no  difficulty  in 
sajring,  which  is  all  I  have  to  say,  that  thb  creditor  has 
availed  himself  of  the  advantage  he  got  by  the  nature  of 
those  laws,  to  proceed  behind  the  back  of  the  debtor  upon 
a  constructive  notice,  which  could  not  operate  to  the  only 
point  to  which  a  constructive  notice  ought,  that  there  might 
be  actual  notice  without  wilful  default ;  that  he  has  gained 
an  advantage  which  neither  the  law  of  this  nor  of  any  other 
country  would  permit.     I  will  lay  down  the  rule  as  broad 
as  this :  this  Court  will  not  permit  him  to  avail  himself  of 
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the  law  of  any  other  country  to  do  what  would  be  gross 
injustice  ^'^ 

§  645.  To  the  extent  of  this  decision  perhaps  there  may 
not  be  any  well  founded  objection^;  and  the  same  doctrine 
has  been  repeatedly  acted  upon  by  the  equity  courts  of 
America  \  But  even  in  England  the  Court  of  Chancery 
will  not  act  directly  upon  lands  in  the  plantations^  so  as  to 
affect  the  title,  or  the  possession,  or  the  rents  and  profits 
thereof*.  Nor  will  it  entertain  jurisdiction  over  contracts 
with  regard  to  lands  in  foreign  colonies,  so  as  to  touch  the 
title  there,  or  to  prevent  a  sale  thereof  by  an  injunction  *; 
although  it  has  been  repeatedly  held,  in  very  general  terms, 
that  there  is  no  doubt  of  the  jurisdiction  of  the  Court  of 
Chancery  as  to  land  in  the  West  Indies,  or  in  other  foreign 
places,  if  the  persons  are  in  England  ^ 

§  546.  But  it  is  not  an  uncommon  course  for  a  nation 
by  its  own  municipal  code  to  provide  for  the  institution  of 
actions  against  non-resident  citizens,  and  against  not  resi- 
dent foreigners,  by  a  citation  mis  et  modis,  (as  it  is  called), 
or  by  an  attachment  of  their  property,  nominal  or  real, 
within  the  limits  of  its  own  territorial  sovereignty ;  and  to 
proceed  to  judgment  against  the  party  defendant,  whether 
he  has  any  actual  notice  of  the  suit  or  not,  or  whether  he 
ever  appears  to  the  suit  or  not.  In  respect  to  such  suits 
in  personam,  by  a  mere  personal  citation,  viis  et  modis,  such 
as  by  posting  up  such  a  citation  on  the  Royal  Exchange  in 
London,  as  is  done  in  the  Admiralty  in  England,  or  by  an 


1  Cranstown  r.  Johnston,  3  Ves.  Jr.  170;  S.  C.  6  Ves.  Jr,  276. 

2  S.  P.  Jackson  v.  Petrie,  10  Ves.  164. 

3  See  Massie  v.  Watts,  6  Cranch,  148,  158;  Ward  o.  Amedon,  HopkiM, 
R.  213;  Mead  v.  Merrett,  2  Paige,  R.  402;  Mitchell  v.  Bnrch,  2  Paige, 
R.  606. 

^  Roherdeau  v.  Rons,  1  Atk.  543.    See  1  Vem.  R.  75,  135,  419;  Post, 
§551. 
s  White  V.  Hall,  12  Yes.  Jr.  821.    See  Massie  v.  Watts,  6  Cranch,  148, 

156. 
^  Jackson  v,  Petrie,  10  Ves.  165. 
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edictal  citation,  (as  it  is  called),  posted  up  at  the  quay  in 
Leith,  at  the  market-cross  of  Edinburgh,  and  the  jMer  and 
shore  of  Leith,  according  to  the  practice  of  Scotland  ^  there 
is  no  pretence  to  say  that  such  modes  of  proceeding  can 
confer  any  Intimate  jurisdiction  oyer  foreigners  who  are 
non-residents,  and  do  not  appear  to  answer  the  suit,  whe- 
ther they  have  notice  of  the  suit  or  not.  The  effects  of  all 
such  proceedings  are  purely  local ;  and  elsewhere  they  will 
be  held  to  be  mere  nullities. 

§  547.  Lord  EUenborough  put  this  doctrine  with  great 
clearness  and  force  in  a  case  before  the  Court,  where  a  judg- 
ment was  obtained  in  the  Island  of  Tobago  against  a  party 
stated  in  the  proceedings  to  be  ^  formerly  of  the  City  of  Dun- 
kirk, and  now  of  the  City  of  London,  merchant,**  and  who  was 
cited  to  appear  at  the  ensuing  Court  to  answer  the  plain* 
tiff's  action  by  a  summons  which  was  returned  served  ^^  by 
nailing  up  a  copy  of  the  declaration  at  the  Court  Houae 
door,**  and  on  which  service  judgment  was  afterwards  given 
by  default  of  the  defendant  to  appear  and  defend  it.  It  was 
attempted  to  maintain  the  judgment  as  authorized  by  the 
local  law  in  cases  of  persons  absent  from  the  island.  Lord 
EUenborough,  in  delivering  the  judgment  of  the  Court, 
said,  '^  By  persons  absent  from  the  island  must  necessarily 
be  understood  persons  who  have  been  present,  and  wkhin 
the  jurisdiction,  so  as  to  have  been  subject  to  the  process  €£ 
the  Court ;  but  it  can  never  be  applied  to  a  perscm  who, 
for  aught  appears,  never  was  present  within,  or  subject  to 
the  jurisdiction*  Supposing,  however,  that  the  Act  had 
said  in  terms,  that,  though  a  person  sued  in  the  island  had 


1  Ersk.  iDStit.  b.  1,  tit.  2,  $  17,  18;  Id.  b.  4,  tit.  1,  $  8. — After  a  decree 

is  obtained  in  personam,  in  Scotland,  it  seems  that  letters  of  horning,  as  they 
are  called,  issue,  requiring  the  defendant  to  comply  with  the  decree,  which 
may  be  served  by  personal  service,  or,  if  the  party  cannot  be  found,  by  appli- 
cation at  his  place  of  domicil,  or  dwelling-house;  and,  if  he  is  out  of  the 
kingdom,  then  he  is  charged  by  a  copy  put  up  at  the  market-cross  in  Edin- 
burgh, and  at  the  pier  and  shore  of  Leith.  Ersk.  Inst.  b.  2,  tit.  5,  §  55  ; 
Id.  b.  4,  tit.  3,  §  9.     See  Douglas  r.  Forrest,  4  Bing.  R,  6S6,  ^0. 
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never  been  present  within  the  jurisdiction^  yet  that  it  should 
bind  him  upon  proof  of  nailing  up  the  summons  at  the 
Court  door ;  how  could  that  be  obligatory  upon  the  subjects 
of  other  countries  ?  Can  tlie  Island  of  Tobago  pass  a  law 
to  bind  the  rights  of  the  whole  world  7  Would  the  world 
submit  to  such  an  assumed  jurisdiction  7  The  law  itself, 
however  &irly  construed,  does  not  warrant  such  an  inference ; 
for  *  absent  from  the  island '  must  be  taken  only  to  apply  to 
persons  who  had  been  present  there,  and  were  subject  to  the 
jurisdiction  of  the  Court  out  of  which  the  process  issued ; 
and  as  nothing  of  that  sort  was  in  proof  here  to  shew  that 
the  defendant  was  subject  to  the  jurisdiction  at  the  time  of 
commencing  the  suit,  there  is  no  foundation  for  raising 
an  assumpsit  in  law  upon  the  judgment  so  obtained '•'* 


1  Bnchanan  o.  Rocker,  9  East,  R.  192, 194.  See  CraDStown  0.  Johnston, 
3  Ves.  Fr.  1 70 ;  S.  C.  5  Yes.  Fr.  276;  Cavan  0.  Stewart,  1  Starkie,  R.  525 ; 
Becqoet  9.  McCarthy,  2  Bam.  &  Adolph.  951. — In  Smitk  0.  NicoUs,  4  Biog^ 
New  Cases,  208,  which  was  an  actioa  of  trover  for  a  ship,  the  defendant 
among  other  things  pleaded  a  foreign  judgment  and  recovery  hy  the  plaintiff 
in  the  Vice-Admiralty  Court  at  Sierra  Leone  for  the  same  suhject-matter. 
To  that  plea  there  was  a  replication,  that  the  defendant  was  not  in  the  Colony 
of  Sierra  Leone,  or  at  any  place  within  the  jurisdiction  of  the  Yice-Admiralqr 
Court,  at  the  commencement  of,  or  at  any  time  during  the  proceedings  or 
any  time  until  after  the  judgment  in  the  Colony  of  Sierra  Leone,  and  had  no 
notice  thereof^  &c. ;  and  Lord  Chief  Justice  Tindal,  in  delivering  his  opinion, 
adverting  to  this  point,  said :  '*  The  effect  of  the  plaintiiTs  replication  is  this : 
He  shews  some  matters,  by  which,  at  least  primi  fade,  the  judgment  relied  on 
is  a  void  judgment;  for  he  says,  at  the  time  of  the  suit  being  commenced,  and 
from  that  time  down  to  the  termination  of  the  suit,  not  only  was  the  defendant 
in  that  action  absent  from  the  place,  but  that  he  had  no  person  whatever,  no 
agent,  or  any  other  person,  on  whom  any  process  or  monition  from  the  Court 
could  be  served,  or  who  could  answer  for  him.  Till  that  is  answered  by 
shewing  that  there  was  some  law  in  the  colony,  from  which  in  the  situadon 
the  party  was,  the  judgment  would  not  be  a  void  one,  we  must  say  the  plaintiff 
is  setting  up  that  which  if  unanswered,  shews  it  to  be  a  void  judgment.  In 
Plummer  v.  Woodburne,  the  Court  says,  that  before  yon  set  up  a  foreign 
judgment  as  conclusive  in  the  nature  of  an  esto]^l  between  the  parties,  it 
must  appear  on  the  record  that  it  is  decisive  and  binding  between  them  in  the 
colony  where  the  judgment  is  given.  That  does  not  appear  here ;  and  there- 
fore on  both  grounds  I  think  the  plea  is  a  bad  plea,  as  frur  as  the  foreign  judg^ 
ment  is  concerned."     See  also  Plummer  v.  Woodburne,  4  Barn.  &  Cress* 
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This  doctrine  has  heen  fully  recognised  in  the  American 
courts  ^ 

§  548.  In  a  recent  case,  the  validity  of  a  judgment  ren- 
dered in  a  foreign  country  in  a  suit  against  persons  who 
were  non-residents,  and  had  no  actual  notice  of  the  suit, 
and  did  not  appear  and  answer  the  same,  came  before  the 
Court  of  Common  Pleas  in  England,  upon  a  Scottish  judg- 


625.  Lord  Brougham^  in  alluding  to  the  same  Bubject  in  Don  v.  Lippmann, 
6  Clarke  &  Finnell.  1, 20,  21 «  sud:  **  But  supposing  that  the  debt  might  have 
been  sued  for  in  France^  then  comes  the  question,  whether  the  French  judg- 
ment cannot  be  sued  on  a  substantive  cause  of  action.  It  is,  in  fact,  tendered 
as  ane  of  the  pounds  of  suit  here.  A  foreign,  judgment  is  good  here  for  such 
a  purpose,  provided  that  it  has  not  been  obtained  by  fraud  or  collusion,  or  by 
a  practice  contrary  to  the  principles  of  all  law.  Fraser  v.  Sinclair,  (Morr* 
4548),  which  was  affirmed  in  this  House,  shewed,  that  we  regard  a  foreign 
judgment  only  as  primd  facie  evidence  of  a  debt.  Buchanan  v.  Rucker, 
(1  Camp.  63  ;  9  East,  192),  established,  that  the  Court  before  which  a  foreign 
judgment  is  brought  by  a  proceeding  of  this  sort,  may  ^camine  whether  it  has 
been  rightly  obtained  or  not ;  and  the  principle  of  the  decision  oanset  be  con- 
fined to  the  case  of  a  party  not  being  within  the  jurisdiction  at  the  time  the 
judgment  is  obtained.  If  he  is  a  foreigner,  and  is  not  within  the  jurisdictioo, 
but  is  by  force  kept  out  of  it  before  the  action,  and  is  not  su^  by  proper 
forms,  his  case  is  even  stronger  than  that  of  the  defendant  in  Buchanan  9. 
Rncker,  and  he  must  have  the  same  principle  applied  to  it.  The  case  of 
Douglas  V.  Forrest,  (4  Bing.  '686),  shews  how  much  the  application  of  the 
xnle  is  affected  by  circumstances.  In  that  case,  whidi  was  an  action  in  an 
English  Court  on  a  Scotch  judgment  of  homing  against  a  Scotchman  bom, 
the  Court  guards  itself  against  a  general  inference  from  the  decision.  The 
Chief  Justice,  in  delivering  the  judgment  of  the  Court  says,  (4  Bing«  708): 
,  We  confine  our  judgment  to  a  case,  where  the  party  owed  allegiance  to  the 
country  in  which  the  judgment  was  so  given  against  him,  and  by  the  laws  of 
which  country  his  property  was  at  the  time  those  judgments  were  given  pro- 
tected.' Beckett  v.  M'Carthy,  (2  Bam.  &  Ad.  951),  has  been  supposed  to 
go  to  die  verge  of  the  law :  but  the  defendant  in  that  case  held  a  public 
office  in  the  very  colony  in  which  he  was  originally  sued."  In  the  still  more 
recent  case  of  Ferguson  r.  Mahon,  3  Perr.  &  Dav.  R.  143,  the  Court  of 
King's  Bench  in  England  held,  in  an  action  on  an  Irish  judgment,  that  it 
was  a  good  plea  in  bar,  that  the  defendant  was  never  served  with,  nor  had 
notice  of,  any  process  in  the  action. 

1  Tenton  v.  Garlick,  8  John.  R.  194  ;  Borden  r.  Fitch,  15  John.  R.  121 ; 
Bissell  r.  Briggs,  9  Mass.  R.  462 ;  Mills  r.  Duryee,  7  Cranch,  481,  486  ; 
Picquett?.  Swan,  5  Mason,  R.  35,  43,  44;  Buttrick  v,  Allen,  8  Mass.  R. 
473. 
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ment  rendered  against  a  Scottish  absentee^  upon  a  due 
attachmentof  his  heritable  property  in  Scotland,  and  due 
proclamation,  by  what  is  technically  called  "horning,'*  in 
Scotland,  which  judgment  was  rendered  against  the  de- 
fendant by  default,  for  his  non-appearance  to  answer  the 
suit.    The  question  was,  whether  the  judgment  so  rendered 
was  void  or  not.     It  was  held  that  the  judgment  was  valid. 
This  decision  was  founded  partly  upon  the  construction  of 
the  articles  of  union  between  Scotland  and  England,  and 
partly  upon  the  recognition  of  such  a  practice  as  valid  by  a 
British  Act  of  Parliament,  and  partly  upon  the  fact,  that 
the  judgment  was  against  a  Scottish  subject  ^     On  that 
occasion.  Lord  Chief  Justice  Best,  in  delivering  the  opinion 
of  the  Court,  said :  "  A  natural-born  subject  of  any  country, 
quitting  that  country,  but  leaving  property  under  the  pro- 
tection of  its  laws,  even  during  his  absence,  owes  obedience 
to  those  laws,  particularly  when  those  laws  enforce  a  moral 
obligation.    The  deceased,  before  he  left  his  native  country, 
acknowledged  under  his  hand  that  he  owed  the  debts ;  he 
was  under  a  moral  obligation  to  discharge  those  debts  as 
soon  as  he  could  ^''    And  after  adverting  to  the  case  of 
Buchanan  v.  Rucker,  and  some  others,  he  added :   "  To  be 
sure,  if  attachments  issued  against  any  persons  who  were 
never  within  the  jurisdiction  of  the  Court  issuing  them, 
would  be  supported  and  confirmed  in  the  country  in  which 
the  person  attached  resided,  the  legislature  of  any  country 
might  authorize  their  Courts  to  decide  on  the  rights  of  par- 
ties who  owed  no  allegiance  to  the  government  of  such 
country,  and  were  under  no  obligation  to  attend  its  Courts 
or  obey  its  laws.     We  confine  our  judgment  to  a  case 
where  the  party  owed  allegiance  to  the  country  in  which 
the  judgment  was  so  given  against  him,  from  being  bom  m 
it,  and  by  the  laws  of  which  country  his  property  was  at  the 
time  those  judgments  were  given,  protected.     The  debts 


1  Douglas  V.  Forrest,  4  Bing.  R.  686,  702,  703. 
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were  contracted  in  the  country  in  which  the  jadgments 
were  given  whilst  the  debtor  resided  in  it  \" 

§  548  a.  Another  case  also  occurred  at  a  later  period^ 
which  presented  a  similar  question.  An  action  was  brought 
and  a  judgment  recovered  in  the  island  of  Mauritias, 
against  a  party  who  had  been  a  former  resident  in  the 
island^  but  who  was  absent  from  the  island  during  the  whole 
course  of  the  proceedings.  By  a  law  of  the  colony  it  was 
provided^  tliat  if  a  suit  was  instituted  against  an  absent 
party,  process  should  be  served  upon  the  King^s  Procurator*- 
Greneral  in  the  colony ;  but  it  was  not  expressly  provided 
that  the  Procurator-General  should  communicate  with  the 
absent  party.  It  appeared  that  the  process  was  served  on 
the  Procurator-General,  but  it  did  not  appear  that  the  ab- 
sent party  had  any  notice  thereof.  The  Court  held  that 
the  judgment  was  valid.  Liord  Tenterden  on  that  occancm, 
m  delivering  the  opinion  of  the  Court,  said :  ''  Another  ob- 
jection, and  not  an  unimportant  one,  was,  that  the  testator, 
when  the  proceedings  were  instituted  against  him,  vras  ab- 
sent from  the  island ;  and  it  was  urged  that  it  was  contrary 
to  the  principles  of  natural  justice  that  any  one  should  be 
condemned  unheard  and  in  his  absence.  Proof,  however, 
was  given,  that  by  the  law  of  the  colony,  in  the  case  of  a 
person  formerly  resident  in  the  island,  absenting  himself, 
and  not  leaving  any  attorney  upon  whom  process  in  a  smt 
might  be  served,  the  Procurator-General  or  his  deputy  was 
bound  to  take  care  of  the  interests  of  such  absent  party. 
It  was  said,  that  the  law  of  the  island  did  not  [^ovide  any 
means  whereby  the  Procurator-General  or  his  deputy  might 
be  required  to  hold  communication  with,  or  receive  direetions 
from  an  absent  person.  There  may,  perhaps,  be  some  de- 
ficiency in  the  law  in  that  respect ;  but  as  the  law  of  the 
island  is,  that  the  process  shall  be  served  upon  the  public 


*  Douglas  V.  Forrest,  4  Bing.  R.  686,  702,  703.  See  also  Becquet  v. 
McCarthy,  2  Bam.  &  Adol.  R.  951;  Don  ».  Lippmann,  5  Clarke  &  Finell. 
1.  21;  Plummer  r.  Woodburne,  4  Barn.  &  Cress.  R.  625. 
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officer,  it  must  be  presumed  that  he  would  do  whatever 
was  necessary  in  the  discharge  of  that  public  duty ;  and  we 
cannot  take  upon  ourselves  to  say  that  the  law  is  so  con- 
trary to  natural  justice,  as  to  render  the  judgment  void  in  a 
case  where  the  process  was  so  served  ^'^ 

§  549.  A  still  more  common  course  in  many  states  and 
nations  is,  to  proceed  agamst  non-residents,  whether  they 
are  citizens  or  whether  they  are  foreigners,  by  a  seizure  or 
attachment  of  their  property  situate  or  found  within  the 
territory.  Sometimes  the  seizure  or  attachment  is  purely 
nominal ;  as,  for  example,  of  a  chip,  or  a  cane,  or  a  hat.  In 
other  cases,  the  seizure  or  attachment  is  bond  fide  of  real 
property  or  personal  property  within  the  territory,  or  of 
debts  due  to  the  non-resident  persons  in  the  hands  of  their 
debtors  who  live  within  the  country*.  In  such  cases,  for 
all  the  purposes  of  the  suit,  the  existence  of  the  property  so 
seized  or  attached  within  the  territory,  constitutes  a  just 
ground  of  proceeding  to  enforce  the  rights  of  the  plaintiff, 
to  the  extent  of  subjecting  such  property  to  execution  upon 
the  decree  or  judgment.  But  if  the  defendant  has  never 
appeared  and  contested  the  suit,  it  is  to  be  treated  to  all 
intents  and  purposes  as  a  mere  proceeding  in  rem,  and  not 
as  personally  binding  on  the  party  as  a  decree  or  judgment 
in  personam:  or,  in  other  words,  it  only  binds  the  property 
seized  or  attached  in  the  suit  to  the  extent  thereof,  and  is  in 
no  just  sense  a  decree  or  judgment  binding  upon  him  be- 
yond that  property.     In  other  countries  it  is  uniformly  so 


1  Becqaet  r.  McCarthy,  2  Barn.  &  Adol.  951,  958,  959.— It  has  been 
justly  remarked  by  Lord  Brougham,  (in  Don  i7.Lippmann«  5  Clarke  k  Finnell. 
21),  that  that  case  '*has  been  supposed  to  go  to  the  verge  of  the  law;  bnt 
the  defendant  in  that  case  held  a  public  office  in  the  very  oelony  in  which  he 
was  originailly  sned/'  Perhaps  a  stronger  doubt  of  its  coirectness  migh^ 
upon  principles  of  public  justice,  have  been  pronounced.  BouUenois  mani- 
festly deems  an  exercise  of  jurisdiction  against  an  absent  foreigner,  to  be 
unfounded  in  point  of  authority.     1  BouUenois,  Observ.  25,  p.  610. 

^  See  Henry  on  Foreign  Law,  ch«  8 — 10,  pp.  54,  63,  71;  Douglas  Vm 
Forrest,  4  Bing.  R.  686,  700,  70  L 
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treated^  and  is  justly  considered  as  having  no  extra-terri- 
torial force  or  obligation  \ 


1  See  Phelps  v.  Holker,  1  Dall.  261 ;  Kilbum  v.  Woodwortb,  5  John. 
R.  87;  Pawling  v.  Bird's  Ex'ors.   13  Jokn.  R.  192;  Bissell  v.  Briggs, 
9  Mass.  R.  462  ;  Robinson  v.  Ex'ors.  of  Ward,  8  Jobn.  R.86;  Post,  $  592. 
But  see  Douglas  v.  Forrest,  4  Bing.  R.  686,  702,  70S;  Sbnmway  t>.  Still- 
man,  6  Wendell,  R.  447;  1  Boullenois,  Observ.  25,  pp,  609,  610,  619,  620. 
622—624,  628;  6  Harris  &  John.  R.  191;  Taylor  v.  Phelps,  1  Gill  & 
John.  R.  492. — Mr.  Chief  Justice  Parsons,  in  his  very  able   opinion,  in 
Bissell  V.  Briggs,  (9  Mass.  R.  468),  has  made  some  pointed  remarks  on 
this  subject,  from  which  the  following  extract  is  made  : — "  To  illostrale  this 
position,  it  may  be   remarked,  that  a  debtor  living  in  Massachasetts,  may 
have  goods,  effects,  or  credits  in  New  Hampshire,   where  the  creditor  lives. 
The  creditor  there  may   lawfully   attach  these,  pursuant  to   the   laws  of 
that  State,  in  the  hands   of  the   bailiff,  factor,   trustee,  or  garnishee   of 
his  debtor;  and  on  recovering  judgment,  those  goods,  effects,  and  credits, 
may  lawfully  be  applied  to   satisfy  the  judgment;  and  the  bdliff,  factor, 
tmstee,   or   garnishee,  if  sued  in   diis  State  for  those  goods,  effects,  or 
credits,   shall,  in   our  Courts,  be  protected  by  that  judgment*  the  Court 
in  New  Hampshire  having  jurisdiction  of  the  cause  for  the  purpose  of 
rendering  that  judgment,  and  the  bailiff,  factor,  trustee,  or  garnishee  pro- 
ducing it,  not  to  obtain  execution  of  it  here,  but  for  his  own  justification. 
If,  however,  those  goods,  effects,  and  credits  are  insufficient  to  satisfy  the 
judgment,  and  the  creditor  should  sue  an  action  on  that  judgment  in  this 
State  to  obtain  satisfaction,  he  must  fail ;   because  the  defendant  was  not 
personally  amendable  to  the  jurisdiction  of  the  Court  rendering  the  jndg- 
ment.     And,  if  the  defendant,  after  the  service  of  the  process  of  foreign 
attachment,  should  either  in  person  have  gone  into  the  State  ef  New  Hamp- 
shire, or  constituted  an  attorney  to  defend  the  suit,  so   as  to  protect  bis 
goods,  effects,  or  credits  from  the  effect  of  the  attachment,  he  would  not 
thereby  have  given  the  Court  jurisdiction  of  his  person ;  since  this  jurisdic- 
tion must  result  from  the  service  of  the  foreign  attachment.     It  would  be 
unreasonable  to  oblige  any  man  living  in  one  state,  and  having  eflbcts  in 
another  state,  to  make  himself  amenable  to  the  courts  of  the  last  state,  tbat 
he  might  defend  his  property  there  attached."*   See  Post,  $  584,  592,  598-* 
618.  Mr.  Burge  has  made  the  following  remarks  on  the  same  subject: — **  In 
order  that  it  may  produce  the  effect  of  res  judicata  in  the  country  in  wbicb  it  is 
pronouuced,  and  h.  fortiori  in  a  foreign  country,  the  sentence  must  be  given 
by  a  competent  tribunal.     It  must  put  a  final  termination  to  the  matter  in 
litigation,  and  it  must  be  certain.     The  want  of  either  of  these  requisites  is 
such  a  defect  as  to  render  the  sentence  null  and  void,  and  this  defect  is 
called  a  nullity.     The  judicial  tribunal  must  be  competent  to  entertain  juris- 
diction of  the  subject-matter  of  the  suit.     If,  according  to  the  constitution 
of  the  tribunal,  the  subject-matter  of  the  sentence  was  excluded  from  its 
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§  550.  In  the  next  place^  let  us  consider  the  subject  of 
jurisdiction  in  regard  to  property.    It  will  be  unnecessary  to 


cognizance,  the  sentence  pronounced  by  the  individuals  composing,  it  would 
possess  the  weight,  which  belonging  to  an  arbitrament  made  by  those  to 
whom  the  litigating  parties  had  submitted  their  differences,  but  it  would  not 
possess  the  authority  of  res  judicata.     Where  a  limited  tribunal  takes  upon 
itself  to  exercise  a  jurisdiction  which  does  not  belong  to  it,  its  decision 
amounts  to  nothing,  and  does  not  create  any  necessity  for  an  appeal.     Such 
a  defect  in  the  sentence  cannot  be  cured  by  the  appearance  of  the  party. 
Another  nullity  in  the  sentence  is  a  decision,  given  upon  that  which  was 
not  demanded  or  not  contested,  or  when  more  has  been  adjudged  than  was 
demanded;  for  in  either  case  the  judge  has  exceeded  his  jurisdiction:  '  Ultra 
id,  quod  in  judicium  deductum  est,  potestas  judicis  nequaquam  potest  ex- 
cedere.'     The  party  against  whom  the  sentence  has  been  obtained,  must  be 
subject  to  the  jurisdiction  of  that  tribunal.     Such  a  jurisdiction  is  founded 
either  in  respect  of  the  defender's  domicil  in  the  territory  of  the  tribunal, 
ratione  domicilii,  or  in  respect  of  his  being  possessed  of  some  estate  or 
subject  within  it,  ratione  rei  sits,  or  on  the  arrestment  made  by  the  decree 
of  the  court  of  the  party's  movable  effects,  arrestum  causd  fundandse  juris- 
dictionis.     A  jurisdiction  acquired  by  the  arrest  of  the  defender's  property 
was  not  known  to  the  civil  law,  but  it  was  admitted  in  the  jurisprudence  of 
Holland,  Spain,  France,  and  Scotland,  in  all  personal  actions,  in  which  the 
defender  is  bound,   *  ad   dandum,  faciendum,  et  praestandum.'     It  is  not 
allowed,  in  order  to  compel  the  defender  to  appear  before  any  other  judicial 
tribunal,  than  that  of  the  place  in  which  the  immovable  property,  the  sub- 
ject of  the  suit,  is  situated.     By  the  law  of  Scotland  the  jurisdiction  is 
founded,  not  only  on  the  defendant's  domicil,  but  on  his  personal  residence  in 
a  place  for  forty  days.     It  admits  jurisdiction  ratione  rei  sitae,  unless  it  has 
for  its  object  a  question  merely  personal,  as  of  status.     Where  a  foreigner 
not  otherwise  subject  to  the  jurisdiction  of  the  courts  of  Scotland  is  pos- 
sessed of  moyable  property,  there  the  jurisdiction  is  acquired  by  arresting 
his  goods,  and  so  fixing  them  within  the  judge's  territory,  or  by  their  being 
already  a  subject  of  competition  in  a  court  of  that  kingdom.     By  the  civil 
law  the  jurisdiction  was  acquired  in  respect  of  the  place  in  which  the  con- 
tract was  entered  into,  or  in  which  it  was  to  be  performed ;  hot  the  codes 
founded  on  the  civil  law  do  not  admit  a  jorisdiction  in  either  of  these  cases, 
unless  the  defendant  is  found  in  that  place.     The  citation  of  the  defender, 
the  Tocatio  in  jus,  juris  experiendi  causA  yocatio,  is  essential  to  the  validity  of 
the  sentence;  because  otherwise  he  has  not  had  the  opportunity  of  defending 
himself  against  the  daim  of  his  adversary.     That  dtation  need  not  htve 
been  served  on  him  personally:  it  b  rafficieatt  if  it  be  left  at  hie  hoote. 
When  the  tribunal  requires  jurisdiction  either  mtione  rei  litBi  or  by  arraiU 
ment  in  consequence  of  the  defender  having  no  domicil  in  loco  fori,  ddi 
citation  is  necessarily  a  merely  formal  act.    By  the  Codo  dvOy  At  piABi 
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discius  the  matter  at  large,  as  to  persmial  property;  since 
the  general  doctrine  is  not  controrerted,  that,  although 
movables  are,  for  many  purposes,  to  be  deemed  to  have  no 
^us,  except  that  of  the  domicil  of  the  owner ;  yet,  this 
being  but  a  legal  ficti<Hi,  it  yields,  whenever  it  b  necemarj 
tor  the  purpose  of  justice  that  the  actual  situs  of  the  thing 
should  be  examined.  A  nation,  within  whose  territory  any 
personal  property  is  actually  situate,  has  as  entire  dominicm 
over  it,  while  therdn,  in  point  of  sovereignty  and  juris- 
diction, as  it  has  over  immovable  property  situate  there. 
It  may  regulate  its  transfer,  and  subject  it  to  process  and 
execution,  and  provide  for,  and  control  the  uses  and  dis- 
porition  of  it,  to  the  same  extent,  that  it  may  exert  its 


sinitter  is  tpecudly  durged  witk  the  dvtj  of  waldiiiig  orer  tlie  uHeroits  cC 
tliPte  who  are  pretamed  to  be  aiMeDt,  tad  be  is  to  be  betid  npoB  all 
demsiids  wbicb  coneeni  tbem.  Tbe  Code  de  Procedure  mekee  ynmnam 
ion  deliTeriiig  to  certsiD  public  officers  copies  of  tbe  process  wbicb  nsf  bs 
SssDcd  sgsinst  foreigiiers.  Tbe  jorisdictioD  exercised  by  tbe  Govts  of 
Eogbmd  is  in  generi^  foanded  on  die  personal  senrice  ai  tbe  process  on  tbe 
defendant.  Indeed,  according  to  tbe  ancient  law,  tbe  plaintiff  corid  ant 
proceed  in  an  action  before  tbe  defendant  bad  actnallj  i^peared  in  oonrt  to 
answer  bin ;  and  eren  if  be  pertinadovsljr  n^ected  or  refused  to  appfnf» 
tbe  only  course  wss  to  issue  continued  processi  or  to  distrain  upon  bis  goods 
in  order  thereby,  as  it  was  expected,  to  induce  bim  to  appear,  or  to 
Usi,  by  wbicb  process  be  incurred  a  qualified  forfeiture  of  bis  lands 
goods,  and  all  bis  civil  rights  as  a  subject  were  suspended.  But  in  eertata 
cases,  afker  actual  personal  serrice,  tbe  pUintiff  was,  by  tbe  aid  of  certaiB 
statutes,  permitted  to  enter  an  appearance  for  tbe  defendant.  But  if  tbe 
defendant  were  abroad,  or  avoided  tbe  senrice  of  process,  and  bad  ao  goods 
(tbe  distraining  of  which  was  considered  nearly  equivalent  to  actual  servieey 
because  it  wss  supposed  tbe  defendant  would  hear  of  that  proceedingX  thai 
the  only  coune  was,  and  still  is,  to  proceed  to  ondawry,  wbidi,  bowefar^ 
does  not  enable  tbe  plaintiff  to  proceed  in  his  action,  or  to  obtain  jndgaiaat 
therein,  but  only  causes  a  seisure  of  the  lands,  goods,  and  property  of  tbe 
defendant,  as  forfeited  to  the  king  for  the  defendant's  contumacy  and  dis- 
respect of  his  process.  But  the  plaintiff  may  thereupon,  by  application  to 
the  Court  of  Exchequer  or  by  petition,  when  his  claim  exceeds  fifty  pounds, 
obtain  satisfaction  of  his  debt  by  sale  of  tbe  defendant's  property  seized 
under  his  outlawry,  unless  previously  the  defendant  appears  to  the  action, 
and  enables  the  plaintiff  to  try  the  merits."  3  Burge,  Comm.  on  Col.  and 
For.  Law,  pt.  2,  ch.  24,  p.  1016,  1019. 
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authority  over  immovable  property*.  One  of  the  grounds, 
upon  which,  as  we  have  seen,  jurisdiction  is  assumed  over 
non-residents,  is,  through  the  instrumentality  of  their  per- 
sonal property,  as  well  as  of  their  real  property,  within  the 
local  sovereignty'.  Hence  it  is,  that  whenever  personal 
property  is  taken  by  arrest,  attachment,  or  execution 
within  a  State,  the  title  so  acquired  under  the  laws  of  the 
State  is  held  valid  in  every  other  State ' ;  and  the  same 
rule  is  applied  to  debts  due  to  non-residents,  which  are 
subjected  to  the  like  process  under  the  local  laws  of  a 
State*. 

§  551.  In  respect  to  immovable  property,  every  attempt 
of  any  foreign  tribunal  to  found  a  jurisdiction  over  it  must, 
from  the  very  nature  of  the  case,  be  utterly  nugatory,  and 
its  decree  must  be  for  ever  incapable  of  execution  in  rem. 
We  have  seen,  indeed,  that  by  the  Roman  law  a  suit  might 
in  many  cases  be  brought,  either  where  the  property  was 
situate,  or  where  the  party  had  his  domicil^.  This  might 
well  be  done  within  any  of  the  vast  domains  over  which 
the  Roman  empire  extended ;  for  the  judgment  of  its  tri- 
bunals would  be  every  where  respected  and  obeyed.  But 
among  the  independent  nations  of  modem  times  there 
would  be  insuperable  di£Sculties  in  such  a  course.  And 
hence,  even  in  countries  acknowledging  the  Roman  law,  it 
has  become  a  very  general  principle,  that  suits  in  rem 
should  be  brought  where  the  property  is  situate ;  and  this 
principle  is  applied  with  almost  universal  approbation  in 


1  See  Ante,  §  423  a. 
3  Ante,  §  549. 

3  Lord  Kenyon  expressed  his  opinion  to  tbe  following  effect,  in  Ogden 
V.  Folliott,  (3  T.  R.  733.):  "  I  have  always  understood  it  to  be  clear,  (said 
he),  that  all  judicial  acts,  done  in  one  conntry,  over  the  property  of  the  snb* 
jects  within  their  jurisdiction,  are  conclusiye  on  the  property  of  those  parties 
in  any  country." 

4  See  Bissell  v.  Briggs,  9  Mass,  R.  462,  468,  469.  But  see  Folliott  r. 
Ogden,  1  H.  Black.  R.  123, 135;  S.  C.  3  T.  R.  726,  738.  See  Don  v. 
Lippmann,  5  Clarke  &  Finnell.  1,  19. 

fi  Ante,  §  532,  545;  Post,  §  586,  591. 
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regard  to  immovable  property.     The  same  rule  is  applied 
to  mixed  actions^  and  to  all  suits  which  touch  the  realty  ^ 

§  552.  Boullenois  has  treated  this  whole  subject  with  be- 
coming fulness  and  accuracy.  He  has  divided  actions  into 
those  which  are  purely  personal^  those  which  are  purely  real, 
and  those  which  are  mixed  and  partake  of  the  character  of 
both^  following^  in  these  respects^  as  he  avows^  the  division 
of  Burgundus  '•  The  firsts  (personal  actions)^  respect  the 
quality^  state^  or  condition  of  persons^  and  pronounce  against 
them  judgments  purely  personal,  ad  dandum,  vel faciendum, 
aut  non  faciendum.  The  next,  (real  actions),  respect  things, 
either  the  proprietary  right  or  ownership,  or  the  right  of 
possession,  or  the  right  or  title  of  a  creditor,  or  some  other 
right  or  title.  The  last,  (mixed  actions),  respect  both  per- 
sons and  things,  either  in  adjudging  the  property  to  one,  or 
pronouncing  against  him  a  personal  judgment  for  the  profit 
of  the  other,  or  adjudging  the  property  to  one,  and  adjudg- 
ing the  other  to  make  restitution  of  the  profits  to  him ;  so 
that  it  is  the  title  of  the  action  which  characterizes  the 
action^.  Personal  actions  may  rightfully  be  brought  be- 
tween natives  in  any  competent  tribunal  of  the  realm ;  and 
between  foreigners  also,  who  have  submitted  to  the  jurisdic- 
tion, wherever  the  laws  allow  its  exercise;  and  between 
natives  and  foreigners  in  like  manner  ^    But  in  all  these 


^  Henry  on  Foreign  Laws,  ch.  8,  §  3,  p.  59,  cb.  9^  §  1,  p.  68;  1  Boul- 
lenois, Observ.  25,  p.  601^  &c.;  Id.  pp.  618,  619;  Id.  p.  635,  &c.;  Id. 
p.  619. 

^  Tbe  language  of  Burgundas  is :  Omnium  condemnationnm  summa  divi- 
810,  pariter  in  tria  genera  deducitur ;  aut  enim  in  rem,  aut  in  personam,  aut 
in  utramque  concipiuntur.  In  rem,  quoties  alicui  res  asseritor,  boc  est  ejus 
esse  dicitur,  vel  jure  creditoris,  aut  alio  modo  possidenda  datur.  In  personam, 
si  condemnetur  ad  aliquid  dandum  aut  patiendum,  faciendum  aut  non  facien- 
dum, vel,  si  persons  statum  afficiat.  In  utramque  si  et  res,  et  personae  simul 
in  condemnationem  veniant.     Burgundus,  Tract.  3,  n.  1,  2,  pp.  84,  85. 

'  1  Boullenois,  Observ.  25,  pp,  601,  602. 

*  Boullenois  makes  a  distinction  in  suits  between  natives  and  foreigners  lo 
tbis  effect: — If  a  foreigner  sues  a  native,  then  the  jurisdiction  is  well  founded 
against  tbe  latter  in  the  place  of  his  domicil;   and  the  foreigner  is  bound  by 
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cases  the  demicil  of  the  party  defendant  is  commonly  9ii]^ 
posed  to  be  within  the  jurisdiction  ^  Real  actions  OB^bt  to 
be  brought  in  the  place  ret  mtee;  and  this  is  the  rule  not 
only  when  the  property  in  controversy  is  situate  in  the  same 
kingdom ;  but  also  when  the  parties  being  domiciled  in  ^ae 
country,  engage  in  a  litigation  as  to  property  locally  situate 
HI  another  country  '•  If,  therefore,  a  judgment  should  be 
rendered  in  one  country  respecting  property  in  another,  it 
will  be  of  no  force  in  the  latter.  It  is  true,  that  property 
within  a  country  does  not  make  the  owner  generally  a  sub- 
ject of  the  sovereign,  where  it  is  locally  situate;  but  it  sub- 
jects him  to  his  jurisdiction  secundum  quid,  et  aKquo  modo*. 
Mixed  actions,  so  far  as  they  regard  the  realty,  are  to  be 
brought  in  the  place  rei  sita;  but  if  the  personal  damages 
or  claims  be  separable  in  their  nature  and  character,  they 
may  be  sued  for  as  personal  actions  *.  There  are  many 
-other  jurists  who  adopt  the  like  distinctions  ^. 

§  553.  Vattel  explicitly  avows  the  same  doctrine.  "  The 
defendant's  judge,''  (that  is,  the  competent  Judge),  says  he^ 
''  is  the  judge  of  the  place  where  the  defendant  has  his  set- 
tled abode,  or  the  judge  of  the  place  where  the  defendant  is 
when  any  sudden  difficulty  arises,  provided  it  does  not  re- 
late to  an  estate  in  land,  or  to  a  right  annexed  to  such  an 


the  judgment.  If  the  foreigner  is  defendant,  and  has  submitted  to  the  juris- 
diction, then  the  same  result  follows.  If  he  has  not  submitted,  or  has  not 
appeared  to  the  suit,  then  the  judgment  is  not  obligatory.  1  Boullenois, 
Obsery.  25,  pp.  609,  610.  He  founds  himself  in  this  opinion  upon  the 
general  rule,  Actor  sequitur  forum  rei;  and  he  quotes  with  approbation  the 
remark  of  J.  Oaill:  Quis  manens  extra  regnum  non  tenetur  in  parlaraento 
respondere  super  actione  personali.     Id.  p.  612. 

1  1  Boullcnois,  Observ.  25,  pp.  601 — 603,  606,  609,  610.     See  also 
Id.  Prin.  G6n.  34,  pp.  8,  9. 

2  1  BouUenois,  Observ.  25,  pp.  618  —  620,  622,  623;  Id.  Prin.  Qin. 
35,  37,  p.  9. 

'  Id.  Observ.  25,  pp.  628 — 625. 

^  Id.  Observ.  25,  pp.  635,  636. 

fi  Id.  Observ.  25,  pp.  601 — 651;  1  Hertii,  Opera,  De  Collis.  Leg.  §  70 
p.  132,  (edit.  1737);  Id.  p.  215,  (edit.  1716);  J.  Voct,  Ad  Pand.  torn.  1, 
lib.  4,  tit.  1,  §  28,  p.  241. 
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estate.     In  such  a  case,  as  property  of  this  kind  is  to 
held  according  to  the  laws  of  the  country  where  it  is  sil 
ated,  and  as  the  right  of  granting  it  is  vested  in  the  ruler 
the  country,  controversies  relating  to  such  [real]  proper 
can  only  be  decided  in  the  State  in  which  it  depends  ^J* 

§  554.  It  will  be  perceived  that  in  many  respects  i 
doctrine  here  laid  down  coincides  with  that  of  the  comm< 
law.  It  has  been  already  stated,  that  by  the  common  k 
penonal  actions,  being  transitory,  may  be  brought  in  ai 
place  where  the  party  defendant  can  be  found';  that  re 
actions  must  be  brought  in  the  forum  rei  sitts ;  and  thi 
mixed  actions  are  properly  referable  to  the  same  jurisdi 
tion^.  Among  the  latter  are  actions  for  trespasses  and  ii 
juries  to  real  property,  which  are  deemed  local ;  so  th; 
they  will  not  lie  elsewhere  than  in  the  place  rei  sitce.  Th 
distinction  was  recognised  as  long  ago  as  1665,  in  a  cas< 
where  the  twelve  Judges  certified,  that  for  torts  to  the  pe 


>  Vattel,  b.  2,  ch.  8,  §'  103. 

2  See  Mostyn  v.  Fabrigas,  Cowper,   R.  161,  176,  177;     Robinson 
Bland,  2  Burr.  R.  1074;  S.  C.  1  W.  Black.  259;  Ante,  §  364. 

3  Ante»  §  364;  4  Cowen,  R.  527,  note. — Lord  Mansfield,  in  Mostyn 
Fabrigas,  (Cowper,  R.  161, 176),  said:  *' There  is  a  formal  and  a  sobstanti 
distinction  as  to  the  locality  of  trials.  I  state  them  as  different  things.  Tl 
substantial  distinction  is,  where  the  proceeding  is  in  rem ;  and  wbere  tl 
effect  of  judgment  cannot  be  had,  if  it  is  laid  in  a  wrong  place.  That  is  tl 
case  of  all  ejectments,  &c.  With  regard  to  matters  that  arise  out  of  tl 
realm,  there  is  a  substantial  distinction  of  locality  too ;  for  there  are  sod 
cases  that  arise  out  of  the  realm,  which  ought  not  to  be  tried  anywhere,  bi 
In  the  country  where  they  arise.  As  if  two  persons  fight  in  France,  and  boi 
happening  casually  to  be  here,  one  should  bring  an  action  of  assault  again 
the  other,  it  might  be  a  doubt  whether  such  an  action  could  be  maintains 
here  ;  because,  though  it  is  not  a  criminal  prosecution,  it  must  be  laid  to  1 
against  the  peace  of  the  king;  but  the  breach  of  the  peace  is  merely  loci 
though  the  trespass  against  the  person  is  transitory."  His  Lordship  he; 
doubtless  alluded  to  a  case  of  personal  trespass  between  foreigners  ;  for  in 
subsequent  part  of  the  same  opiuion  he  expressly  held,  that,  as  between  sul 
jects,  not  only  upon  coutracts,  but  for  personal  torts,  an  action  might  I 
maintained  in  England;  and  indeed  that  was  the  very  point  decided  in  th 
case  then  in  judgment. 

♦  Skinner  v.  The  East  India  Company,  cited  in  Cowper,  R.  167,  168. 
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son  and  to  personal  property  done  abroad^  a  remedy  lay  in 
a  suit  in  personam  in  England ;  but  that  for  torts  to  real 
property  or  to  fixtures  abroad^  no  suit  lay.  Lord  Mansfield 
and  Lord  Chief  Justice  Eyre  held  at  one  time  a  different 
doctrine^  and  allowed  suits  to  be  maintained  in  England 
for  injuries  done  by  pulling  down  houses  in  foreign  unset- 
tled regions^  viz.,  in  the  desert  coasts  of  Nova  Scotia  and 
Labrador  \  But  this  doctrine  has  been  since  overruled  as 
untenable  according  to  the  actual  jurisprudence  of  Eng- 
land^; however  maintainable  it  might  be  upon  general  prin- 
ciples of  international  law,  if  the  suit  were  for  personal 
damages  only*. 

§  555.  The  grounds  upon  which  the  exclusive  jurisdiction 
is  maintained  over  immovable  property  are  the  same  upon 
which  the  sole  right  to  establish,  regulate,  and  control  the 
transfer,  descent,  and  testamentary  disposition  of  it  have 
been  admitted  by  all  nations.  The  inconveniences  of  an 
opposite  course  would  be  innumerable,  and  would  subject 
immovable  property  to  the  most  distressing  conflicts  arising 
firom  opposing  titles,  and  compel  every  nation  to  administer 
almost  all  other  laws,  except  its  own,  in  the  ordinary  admi- 
nistration of  justice*. 

§  556.  Having  stated  these  general  principles  in  relation 
to  jurisdiction,  (the  result  of  which  is,  that  no  nation  can 
rightfully  claim  to  exercise  it,  except  as  to  persons  and  pro- 
perty within  its  own  domains),  we  are  next  led  to  the  con- 
sideration of  the  question,  in  what  manner  suits  arising 


1  Cited  by  Lord  Mansfield  in  Mostyn  v.  Fabrigas,  Cowper,  R.  180, 181. 

3  Doulson  V.  Matthews,  4  T.  R.  503. 

3  The  doctrine  of  this  last  case  was  very  fully  examined  and  affirmed  by 
Mr.  Chief  Justice  Marshall,  in  the  case  of  Livingston  v,  Jefferson,  before  the 
Circuit  Court  of  Virginia,  in  181 1,  (4  Hall's  American  Law  Journal,  p.  78). 
It  was  an  action  quare  clausum  fregit,  brought  against  Mr.  Jefferson  on  ac- 
count of  an  alleged  trespass  to  lands  (the  Batture)  in  New  Orleans  by  his 
order,  while  he  was  President  of  the  United  States.  The  suit  was  dismissed 
for  want  of  jurisdiction. 

*  Ante  §  364, 365. 
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from  foreign  causes  are  to  be  instituted^  and  proceedings  t 
be  had  until  the  final  judgment  Are  they  to  be  accordki] 
to  the  law  of  the  place  where  the  parties  or  either  of  then 
live  7  Or  are  they  to  be  according  to  the  modes  of  proceed 
isg  and  forms  of  suit  prescribed  by  the  laws  of  the  plao 
whene  the  suits  are  brought  ?  Fortunately,  here,  there  i 
Bcaroely  any  ground  left  open  for  controversy,  either  at  th^ 
oommon  law  or  in  the  opinions  of  foreign  jurists,  or  in  f^ 
justnal  practice  of  nations.  It  is  universally  admitted  aiM 
'OftabEshed,  that  the  forms  of  remedies,  and  the  modes  ci 
procott^ng,  and  the  execution  of  judgments,  are  to  be  r^gu 
lated  solely  and  exclusively  by  the  laws  of  the  place  ipdieri 
the  action  is  instituted ;  or,  as  the  civilians  uniformly  ex- 
press it,  acconling  to  the  lex  fori  K 

*§  557«  The  reascms  for  this  <ioctrfne  are  so  obvious,  thai 
they  scarcely  require  any  illustration.  The  business  of  thi 
administration  of  justice  by  any  nation  is,  in  a  peculiar  ani 
emphatic  sense,  a  part  of  its  public  right  and  duty.  Ead 
iisiion  is  at  liberty  to  adopt  such  forms  and  such  a  course 
•of  pnx^eeding  as  best  comport  with  its  convenience  and  iH' 
terests^  and  the  interests  of  its  own  subjects,  for  whom  it 
laws  are  particularly  designed.  The  different  kinds  of  re 
medies,  and  the  modes  of  proceeding  best  adapted  to  enforce 
rights  and  guard  against  wrongs  in  any  nation,  must  mate- 
riaUy  depend  upon  the  structure  of  its  own  jurispnide&ce 
What  would  be  well  adapted  to  the  jurisprudence,  eithe] 
customary  or  positive,  of  one  nation,  for  rights  which  it  re 
cognised,  or  for  duties  which  it  enforced,  or  for  wron^ 
which  it  redressed,  might  be  wholly  unfit  for  that  of  anothe: 
nation,  either  as  having  gross  defects,  or  steering  wide  o 
the  appropriate  remedial  justice.  A  nation  acknowledging 
the  existence  of  peculiar  rights  and  privileges,  either  per 
sonal  or  real,  such  as  seignorial  rights  or  trusts  in  the  realty 
would  naturally  introduce  correspondent  remedies.     Whil 


*  See  on  this  point,  1  Burge,  Coram,  on  Col.  and  For.  Law,  pt.  1,  ch.  ] 
p.  24. 
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ether  nations,  in  which  such  rights  and  privileges  and  trusts 
did  not  exist,  might  well  dispense  with  the  formalities  which 
they  might  require.  The  jurisprudence  of  one  nation  may 
he  Tery  refined  and  artificial,  with  a  multitude  o£  intricate 
and  perplexed  proceedings ;  that  of  another  may  be  rude, 
uninformed,  and  harsh,  consisting  of  an  undigested  mass  of 
usages.  It  would  be  absolutely  impracticable  to  apply  the 
process  and  modes  of  proceeding  of  the  one  nation  to  the 
other.  Besides,  there  would  be  an  utter  confusion  in  all 
judicial  proceedings,  by  attempting  to  engraft  upon  the  re- 
medies of  one  country  those  of  all  other  countries,  whose 
subjects  should  be  parties  or  be  interested  therein.  No  tri- 
bunal on  earth,  however  learned,  could  hope  by  any  degree 
of  diligence  to  master  the  laws  and  processes  and  remedies 
of  all  other  nations,  and  the  qualifications  and  limitationa 
properly  belonging  thereto.  A  whole  life  might  be  passed 
in  obtaining  little  more  than  a  few  unconnected  elements, 
and  litigation  would  thus  become  immeasurably  compli- 
cated, if  not  absolutely  interminable.  All  that  any  nation 
can  therefore  be  justly  required  to  do  is,  to  open  its  own 
tribunals  to  foreigners  in  the  same  manner  and  to  the  same 
extent  as  they  are  open  to  its  own  subjects ;  and  to  give 
them  the  same  redress,  as  to  rights  and  wrongs,  which  it 
deems  fit  to  acknowledge  in  its  own  municipal  code  fov 
natives  and  residents  \ 


1  Lord  Brougham,  in  delivering  his  judgment  in  Don  v.  LippmanD,  5  Clark 
&  Finnell.  R.  1, 13, 14,  made  some  striking  remarks  on  this  subject.  "  The 
law  on  this  point  is  well  settled  in  this  country,  where  this  distinction  is  pro- 
perly taken,  that  whatever  relates  to  the  remedy  to  be  enforced,  must  be  de- 
termined by  the  lex  fori,  the  law  of  the  country  to  the  tribunals  of  which  the 
appeal  is  made.  This  rule  is  clearly  laid  down  in  the  British  Linen  Com- 
pany V.  Drummond,  (10  Barn.  &  Cress.  903),  De  la  Vegav-Vianna,  (1  Bam. 
&  Adol.  284),  and  in  Huber  v.  Steiner,  (2  Scott,  304;  1  Hodges,  206;  2 
Bing.  N.  C.  202;  2  Dowl.  Prac.  Cas.  781;  and  4  Moore  &  Scott,  328)^ 
though  the  reverse  had  previously  been  recog^sed  in  Williams  o.  Jones  (19 
East,  439).  Then,  assuming  that  to  be  the  settled  rule,  the  only  question  in 
this  case  would  be,  whether  the  law  now  to  be  enforced  is  the  law  which  ie«* 
lates  to  the  contract  itself,  or  to  the  remedy.    When  both  the  parties 
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§  558.  The  doctrine  of  the  common  law  is  so  fiilly  es- 
tablished on  this  point,  that  it  would  be  useless  to  do  more 
than  to  state  the  universal  principle  which  it  has  promul- 
gated; that  is  to  say,  that,  in  regard  to  the  merits  and 
rights  involved  in  actions,  the  law  of  the  place  where  theji 
originated  is  to  govern :  In  its,  quce  spectant  dedsoria  cauuBs 
et  litis  dedsionem,  inspiduntur  statuta  loci,  ubi  cantractui 
fuit  celebratus  ^     But  the  forms  of  remedies  and  the  order 


in  the  country  where  the  act  is  done,  they  look  of  course  to  the  law  of  the 
country  in  which  they  reside.  The  contract  being  silent  as  to  the  law  by 
which  it  is  to  be  governed,  nothing  is  more  likely  than  that  the  lex  loci  con- 
tractus should  be  considered  at  the  time  the  rule ;  for  the  parties  would  not  8op« 
pose  that  the  contract  might  afterwards  come  before  the  tribunals  of  a  foreign 
country.  But  it  is  otherwise  when  the  remedy  actually  comes  to  be  enforced. 
The  parties  do  not  necessarily  look  to  the  remedy,  when  they  make  the  con- 
tract. They  bind  themselves  to  do  what  the  law  they  live  under  requires ;  but 
a^  they  bind  themselves  generally,  it  may  be  taken  as  if  they  had  contem- 
plated the  possibility  of  enforcing  it  in  another  country.  That  is  the  lowest 
ground  on  which  to  place  the  case.  The  inconveniences  of  pursuing  a  differ- 
ent course  is  manifest.  Not  only  the  principles  of  the  law,  but  the  known 
course  of  the  Courts  renders  it  necessary  that  the  rules  of  precedent  should 
be  adopted^  and  that  the  parties  should  take  the  law  as  they  find  it  when  tbey 
come  to  enforce  their  contract.  It  is  true,  that  there  may  be  no  difficulty  in 
knowing  the  law  of  the  place  of  the  contract,  while  there  may  be  a  great  diffi- 
culty in  knowing  that  of  the  place  of  the  remedy.  But  that  is  no  answer  to 
the  rule.  The  distinction  which  exists  as  to  the  principle  of  applying  the 
remedy,  exists  with  even  greater  force  as  to  the  practice  of  the  Courts  where 
the  remedy  is  to  be  enforced.  No  one  can  say,  that  because  the  contract  has 
been  made  abroad,  the  form  of  action  known  in  the  foreign  Court  must  be 
pursued  in  the  Courts  where  the  contract  is  to  be  enforced,  or  the  other  pre- 
liminary proceedings  of  those  Courts  must  be  adopted,  or  that  the  rules  of 
pleading,  or  the  curial  practice  of  the  foreign  country,  must  necessarily  be 
followed.  No  one  will  assert,  that  before  the  Jury  Court  in  Scotland  the 
English  creditor  of  a  domiciled  Scotchman  would  have  the  right  to  call  for  a 
trial  of  the  case  by  a  jury ;  or  take  the  converse,  that  a  Scotcbraan  might  re- 
fuse the  intervention  of  a  jury  here,  and  insist  on  having  the  case  tried,  as  in 
Scotland,  by  the  judge  only.  No  one  will  contend  in  terms,  that  the  foreign 
rules  of  evidence  should  guide  us  in  such  cases;  and  yet  it  is  not  so  easy  to 
avoid  that  principle  in  practice,  if  you  once  admit,  that  though  the  remedy  is 
to  be  enforced  in  one  country,  it  is  to  be  enforced  according  to  the  laws  which 
govern  another  country. 

^  2  Boullenois,  Observ.  46,  p.  462;  Ante,  §  260  ;  Bank  of  United  Sutes 
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of  judicial  proceedings  are  to  be  according  to  the  law  of  the 
place  where  the  action  is  instituted,  without  any  regard  to 
the  domicil  of  the  parties^  the  origin  of  the  right,  or  the 
country  of  the  acV. 

r.  Donnally,  8  Peters,  R.  361,  372;  Andrews  o.  Pond,  13  Peters,  R.  65  ; 
Wilcox  V.  Hunt,  13  Peters,  R.  378.  See  also  Bouhier,  Coat,  de  Bourg.  ch« 
18,  n.lO;  Ante,  §  242,  260—273. 

1  Tbe  authorities  are  exceedingly  numerous.  Among  them  we  may  cite 
the  following.  Andrews  v,  Herriott,  4  Cowen,  R.  408;  and  see  Id.  528,  n. 
(10),  and  authorities  there  cited;  2  Kent,  Comm.  Lect.  27,  p.  118,  &c.  Srd 
edit.;  Robinson  v.  Bland,  2  Burr.  1084;  De  la  Vega  r.  Yianna,  1  Bam.  & 
Adol.R.284;  Trimbey  p.  Vignier,  1  Bing.  N.  Cas.  159 — 161;  Donr.Lipp- 
mann,  5  Clark  &  Fin.  R.  1, 13, 19, 20;  Ante,  §557,  n.;  Fenwick  v.  Sears^ 
1  Cranch,  259;  Nash  v.  Tupper,  1  Cain.  R.  402;  Pearsall  !?•  Dwight,  2 
Mass.  R.  84;  Smith  v.  Spinola,  2  John.  R.  189;  Van  Reimsdyk  v.  Kane^ 
1  Gallis.  R.  371 ;  Lodge  v.  Phelps,  1  John.  Cas.  412;  Thrasher  v.  Everhart, 
3  Gill  &  John,  234;  Peck  v.  Hozier,  14  John.  R.  346;  Ohio  Insur.  Com- 
pany V.  Edmondson,  5  Louis.  R.  295 — 300;  Warren  v.  Lynch,  5  John.  R, 
239;  Jones  v,  Hook*s  administrator,  2  Rand.  Virg.  R.  303;  Wilcox  o.  Hunt, 
13  Peters,  R.  378,  379 ;  Bank  of  United  States  v.  Donnally,  8  Peters,  R. 
361,  370 — 373. — This  last  case  was  an  action  brought  in  Virginia  on  a  pro- 
missory  note  made  in  Kentucky,  not  under  seal,  but  which  by  the  law  of 
Kentucky  was  deemed  a  specialty.  The  statute  of  limitations  of  Virginia 
was  pleaded  in  bar;  and  one  question  was,  whether  it  was  a  good  bar  or  not. 
On  that  occasion  the  Court  said:  "  The  other  point,  growing  out  of  the  sta- 
tute of  limitations,  pleaded  to  the  fourth  and  fifth  counts  (for  as  to  the  three 
first  counts  it  is  conceded  to  be  a  good  bar)  involves  questions  of  a  very  dif- 
ferent character,  as  to  the  operation  and  effect  of  a  conflict  of  laws  in  cases 
governed  by  the  lex  loci.  The  statute  of  limitations  of  Virginia  provides,  that 
'  all  actions  of  debt,  grounded  upon  any  lending  or  contract  without  specialty,' 
shall  be  commenced  and  sued  within  hve  years  next  after  the  cause  of  such 
action  or  suit,  and  not  after.  This  being  the  language  of  the  act,  and  con- 
fessedly governing  the  remedy  in  the  Courts  of  Virginia,  the  bar  of  five  years 
must  apply  to  all  cases  of  contract  which  are  without  specialty,  or,  in  other 
words,  are  not  founded  on  some  instrument  acknowledged  as  a  specialty  by  the 
law  of  that  State.  The  common  law  being  adopted  in  Virginia,  and  the 
word  '  specialty '  being  a  term  of  art  of  that  law,  we  are  led  to  the  consider- 
ation, whether  the  present  note  is  deemed,  in  the  common  law,  to  be  a  spe- 
cialty. And  certainly  it  is  not  so  deemed.  It  is  not  a  sealed  contract,  nor 
does  it  fall  under  any  other  description  of  instruments  or  contracts  or  acts 
known  in  the  common  law  as  specialties.  The  argument  does  not  deny  this 
conclusion;  but  it  endeavours  to  escape  from  its  force,  by  affirming  that  the 
note  is  a  specialty  according  to  the  laws  of  Kentucky;  and  if  so,  that  this 
constitutes  a  part  of  its  nature  and  obligation;  and  it  ought,  everywhere 
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§  559.  Noif  ave  foreign  jurists  less  pointed  in  their  recog- 
nition of  it.     Thus  Bartolus,  in  speaking  up(Hi  contracts. 


else,  upon  principles  of  international  jurisprudence,  to  be  deemed  of  the  like 
validity  and  effect.  Tlie  act  of  Kentucky  of  the  4th  of  February,  1S13» 
provides,  '  that  all  writings  hereafter  executed  without  a  seal  ot  seals,  stipu- 
lating for  the  payment  of  money  or  property,  or  for  the  performance  of  anj 
act,  duty,  or  duties,  shall  be  placed  upon  the  same  footing  with  sealed 
writings,  containing  the  like  stipulations,  receiving  the  same  consideration  in 
all  courts  of  justice,  and  to  all  intents  and  purposes  having  the  same  force 
and  effect,  and  upon  which  the  same  species  of  action  may  be  founded,  aa  if 
sealed.'  Now,  it  is  observable  that  this  statute  does  not  in  terms  declare 
that  such  writings  shall  be  deemed  specialties,  nor  does  it  say  that  they  shall 
be  deemed  sealed  instruments.  All  that  it  affirxfts  is,  that  they  shall  be  pot 
upon  the  same  footing  as  sealed  instruments,  and  have  the  same  consider- 
ation, force,  effect,  and  remedy  as  sealed  instruments.  So  that  it  is  perfectly 
consistent  with  the  whole  scope  and  object  of  the  act,  to  give  them  the  aame- 
dignity  and  obligation  as  specialties,  without  intending  to  make  them  such.  A 
State  legislature  may  certainly  provide  that  the  same  remedy  shall  be  had  in 
a  promissory  note,  as  on  a  bond  or  sealed  instrument;  but  it  will  not  thereby 
make  the  note  a  bond  or  sealed  instrument.  It  may  declare  that  its  obligai- 
tion  and  force  shall  be  the  same  as  if  it  were  sealed;  but  that  will  stiU  leave 
it  an  unsealed  contract.  But,  whatever  may  be  the  legislation  of  a  State,  as 
to  the  obligation  or  remedy  on  contracts,  its  acts  can  have  no  binding  aatho-- 
rity  beyond  its  own  territorial  jurisdiction.  Whatever  authority  they  have 
in  other  States  depends  upon  principles  of  international  comity  and  a  sense 
of  jostice.  The  general  principle  adopted  by  civilized  nations  ii,  that  the 
nature,  validity,  and  interpretation  of  contracts,  are  to  be  governed  by  the  law 
of  the  country  where  the  contracts  are  made,  or  are  to  be  performed.  But 
the  remedies  are  to  be.  governed  by  the  laws  of  the  country  where  the  snit  is 
brought;  or,  as  it  is  compendiously  expressed,  by  the  lex  fori.  No  one  will 
piietend,  that,  because  an  action  of  covenant  will  lie  in  Kentucky  on  an  un- 
sealed contract  made  in  that  State,  therefore,  a  like  action  will  lie  in  another 
State  where  covenant  can  be  brought  only  on  a  contract  under  seal.  It  is 
an  appropriate  part  of  the  remedy  which  every  State  prescribes  to  its  own 
tribunals,  in  the  same  manner  in  which  it  prescribes  the  times  within  which 
ail  suits  must  be  brought.  The  nature,  validity,  and  interpretation  of  the 
contract  may  be  admitted  to  be  the  same  in  both  States,  but  the  mode  by 
which  the  remedy  is  to  be  pursued,  and  the  time  within  which  it  is  to  be 
brought,  may  essentially  differ.  The  remedy,  in  Virginia,  must  be  sought 
within  the  time,  and  in  the  mode,  and  according  to  the  descriptive  characters 
of  tlie  instrument  known  to  the  laws  of  Virginia,  and  not  by  tbe  description 
and  characters  of  it  prescribed  in  another  State.  An  instrument  may  be  ne- 
gotiable in  one  State,  which  yet  may  be  incapable  of  negotiability  by  the  laws 
of  another  State;  and  the  remedy  must  b^  in  the  Courts  of  the  latter  on  such 
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says :  Qutjero,  quid  de  contractihus  f  Pone  contractwn  eele^ 
hratumper  aliqiiem  forenaem  in  hoc  cimtiUe;  Utigium  ortum 
est,  et  agUaiw  lis  in  loco  originis  contrahentis.  Ctyus  loci, 
statuta  dehent  servari  vel  spectari  ?  Distingue  ;  Aut  logta* 
mur  de  statuto,  aut  de  consuetudine,  quce  respichint  ipsius 
contractus  solenniiatem,  aut  litis  ordinationem,,  aut  de  his, 
qu£e  pertinent  ad  jurisdkctionem  ex  ipso  contractu  evemmtit 
executionis.  Prima  casu,  inspicitur  loots  contractus.  Se* 
cundo  casu^  aut  quceris  de  his,  quce  pertinent  ad  Utis^  ordinal, 
tionem,  et  inspicitur  locus  judicii ;  aut  de  his  quce  pertinent 
ad  ipsius  litis  decisionem^  et  tunc,  aut  de  his,  quiff  oriuntur 
secundum  ipsius  contractus  naturam  tempore  contractus,  aut 
de  his,  quce  oriuntur  ex  post  facto,  propter  negUgentiamy  vel 
moram;  primo  casu  inspicitur  locus  contractus,  4f<^K 

^  560..  Rodeuburg  asserts  the  sam^  distmetion.  Prtttrnm 
utcmur  vulgatd  doctorum  distinctione,  qud  separantwr  ea, 
qucB  litis  formam  concermmt  ac  ordinationem,  ab  iis,  quce-  de^ 
dsionem  aut  materiam.  Lis  ordinanda  secundum  morem 
loci,  in  quo  ventilatur  ^  BouUenois  affirms  the  same  doc* 
trine.  A  regard  (says  he)  du  principe  de  decision,  quantum 
ad  litis  deci^oria,  il  se  tire,  ou  de  la  loi  du  contrat,  ou  de  la 
loi  de  la  situation,  ou  de  la  volonte  presumSe  des  parties, 
lorsqu'elles  ont  contracts  ensemble  ;  en  un  mot  la  loi  seule  de 
la  jurisdiction  rit^ir^ue  point  comme  telle.  Diversitas  fori 
nan  debet  meritum  causes  variare.  A  Vegard  des  formaUtes 
judiciaires,  quantum  ad  litis  ordinationem,  la  regie  est  de 
suivre  la  procedure  et  les  usages  observes  dans  le  lieu,  ou  Von 


inslrument,  according  to  its  own  laws.  If>  then,  it  were  admitted  that  the  pro- 
missory note  now  in  controversy  were  a  specialty  hy  the  laws  of  Kentucky, 
still  it  would  not  help  the  case,  unless  it  were  also  a  specialty,  and  recognised 
as  such  hy  the  laws  of  Virginia;  for  the  laws  of  the  latter  most  govern  as  to 
the  limitaiiou  of  suits  in  its  own  Courts,  and  as  to  the  interpretation  of  the 
meaning  of  the  words  used  in  its  own  statutes."     Post,  §  567* 

1  Bartolus,  Com.  ad  Cod.  lib.  1,  tit.  1, 1.  1;  Bart.  Oper.  tom.  7,  p.  4, 
edit.  1602;  2  BouUenois,  Observ.  46,  pp.  455,  456;  Ante,  $  301. 

^  Rodenburg,  De  Div.  Stat.  tit.  2,  p.  5,  n.  16;  2  BouUenois,  App.  p.  47 ; 
1  BouUenois,  660;  Id.  685,  818;  Ante,  {  325  c,  §  325  d^  §  325  h, 
note  2. 
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plaide  ^  Hertius  states  the  same  point  in  his  compendious 
way.  Expedita  est  Doctorum  Responsio,  Jura  judicii  tan- 
turn  in  illis  observanda  esse,  quce  ad  ordinem  processus  Judi^ 
dalis  pertinent,  etsi  lis  sit  de  bonis  immobiUbus,  in  alio 
territorio  sitis  *. 

§  561.  Strykius  states  it  in  the  following  language :  Quo- 
iiescunque  circa  judicii  ordinationem  controvertitur,  stcttuta 
lad  judicii,  omnibus  cceteris  posthabitis,  introspicianiur.  In 
mode  procedendi  consuetudo  judicii  attendenda,  ubi  lis  agitd^ 
tur.  In  modo  vero  decidendi,  sen  in  ipsd  causae  decisione, 
consuetudo  litigantium,  seu  ubi  actus  est  gestus,  attendendus  \ 
Huberus  says :  Adeoque  receptum  est  optimd  ratione,  ut  in 
ordinandis  judiciis  loci  consuetudo,  ubi  agitur,  etsi  de  negotio 
aUbi  celebrato,  spectetur^.  Dumoulin  says:  Unde  an  in^ 
strumentum  habeat  executionein,  et  quo  modo  debeat  exequi, 
(Utenditur  locus  ubi  agitur,  veljit  executio.  Ratio,  qtdajides 
instrumenti  concernit  meritum,  sed  virtus  exectUoria  et  modus 
exequendi  concernit  processum '.  Again  he  adds :  Quod  in 
his,  qtuB  pertinent  ad  processum  judicii,  vel  executionem  faon 
endam,  vel  ad  ordinationem  judicii,  semper  sit  observanda 
consuetudo  lod,  in  quo  judicium  agitatur^.  Emerigon  says: 
Pour  tout  ce,  qui  concerne  Vordre  judiciare,  on  doit  smvre 
Vusage  du  lieu,  oil  Von  plaide.  Pour  ce,  qui  est  de  la  deci^ 
sion  du  fond,  on  doit  suivre,  en  rhgle  genSrale,  les  lots  du 
lieu,  oil  le  contrat  a  ete  passe.  Cette  distinction  est  consignee 
dans  tous  nos  livres  ^ 


1  1  Boullenois,  Observ.  33,  pp.  535 — 546;  Id.  Prin.  Gen.  49,  p.  11. 

2  1  Hertii,  Opera,  De  Collis.  Leg.  §  4,  n.  70,  pp.  152. 153,  (edit.  1737); 
Id.  p.  215,  (edit.  1710). 

3  Strykii,  Tract,  et  Disp.  torn.  2,  p.  27;  De  Jure  Princ.  ext.  Territ.  ch. 
3,  n.  34;   Ante,  §  295. 

♦  Huberus,  torn.  2,  lib.  1,  tit.  3,  De  Confl.  Leg.  §  7. 

5  I  Boullenois,  Observ.  23,  pp.  523,  524;   Molin.  Opera,  Coram.  Cod. 
lib.  1,  tit.  1,  torn.  3,  p.  554,  (edit.  1G81). 

6  1  Boullenois,  Observ.  23,  pp.  523,  524  ;   Molin.  Opera,  Coram.    Cod. 
lib.  G,  tit.  32,  torn.  3,  p.  735,  (edit.  1681). 

7  1  Emerigon,  Traite  des  Assur.  ch.  4,  §  8,  u.  2,  p.  122;  Le  Roy  v. 
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§  562.  We  may  conclude  this  reference  to  the  opinions 
of  foreign  jurists  by  a  citation  from  John  Voet,  who  states 
at  once  the  rule  and  the  reason  of  it.  Quia  vero  regionum, 
cimtaium,vicomm  varia,  into  contraria  scepejura  sunt,  obser-' 
vandum  est,  quantum  quidem  ad  ordinem  judicti  formamque 
atttnetfjudicem  nullius  alterius  sedsui  tantumfori  leges  sequi. 
Sed  in  litis  ipsius  definitione,  si  de  solennibus  contractus,  testa- 
menti,  vel  negotii  alterius  qucestio  sit,  validum  pronunciare 
debet  ac  solenne  negotium,  quoties  adhibita  invenit  solennia 
loci,  in  quo  illud  gestum  est,  licet  alice,  aut  majores,  in  loco 
judicii  ad  talem  actum  solennitates  requisitce  essent  *. 

§  563.  There  are  many  questions,  however,  which  may 
arise,  as  to  what  are  and  what  are  not  matters  properly 
belonging  to  the  remedy,  {ad  litis  ordinationem),  and  what 
are  and  what  are  not  matters  properly  belonging  to  the 
merits,  {ad  litis  decisionem).  Many  cases  of  this  sort  may 
be  found  collected  and  discussed  by  foreign  jurists  upon  the 
peculiarities  of  their  own  jurisprudence.  But  they  could 
not  be  made  intelligible  to  a  lawyer  under  the  common 
law,  without  occupying  a  space  in  explanations,  wholly  dis- 
proportionate to  their  importance  in  a  treatise  like  the 
present  *. 

§  564.  It  may  be  of  more  utility  to  introduce  a  few  illus- 
trations of  the  doctrine  arising  peculiarly  under  the  common 
law  modes  of  proceeding :  first,  in  regard  to  persons  who 
may  sue ;  secondly,  in  regard  to  process  and  proceedings ; 
and  thirdly,  in  regard  to  certain  defences  against  actions 
arising  from  matters  ex  post  facto,  and  founded  on  local  law, 
or  customary  practice. 

§  565.  In  the  first  place,  in  regard  to  persons  who  may 
sue.  It  may  be  laid  down,  as  a  general  rule,  that  all  foreigners^ 


Crown  in  shield,  2  Mason,  R.  163.  See  also  to  the  same  effect,  P.  Yoe^ 
De  Sut.  §  10,  ch.  I,  n.  1,  6,  pp.  281,  285,  286,  (edit.  1715);  Id.  pp. 
339—341,  (edit.  1661). 

1  J.  Voet,  Ad  Pand.  torn.  1,  lib.  5,  tit.  1,  §  51,  p.  328. 

^  See  1  Boullenois,  Observ.  23,  pp.  535—569. 
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sm  juris,  and  not  otherwise  specially  disabled  by  the  law  ol 
the  place  where  the  suit  is  brought^  may  there  raaiataia 
siuto  ta  vindicate  their  rights  and  redress  their  wrongs. 
The  same  doctrine  applies  to  foreign  sovereigns  and  ta 
fose^n  corporations  K     But  questions  may  arise  where  the 
party  suing  is  not  the  original  party  to  the  debt  or  claim ; 
hat  he  takes  a  derivative  title  only  from  the  original  party^ 
m  wh«Fe  he  is  an  assignee  or  grantee  or  donee  of  the  debi 
or  other  claim.     We  have  already  had  occasion  to  take 
notice  of  a  peculiarity  of  the  common  law^  that  debts  and 
chases  in  action  are  not^  with  the  exception  of  negotiable 
promissory  notes  and  bills  of  exchange^  assignable  ^.    Hence, 
if  any  other  debt  or  chose  in  action,  such  as  a  bond,  or  a 
covenant,  or  other  contract,  is^  assigned^  no  action  can  be 
naaintained  thereon  in  a  common-law  court  by  the  assignee 
in  his  own  name\     The  same  rule  has  been  applied  to 
assignments^  of  debts  or  choses  in  action,  made  in  foreign 
countries,  although  the  assignee  might  be  entitled  to  found 
an  action  thereon  in  such  foreign  country  in  his  own  name, 
in  virtue  of  such  assignment  \     For  (it  has  been  said)  the 
inquiry,  in  whose  name  a  suit  is  to  be  brought,  belongs,  not 
so  much  to  the  right  and  merit  of  the  claim,  as  to  the  form 
of  tke  i^medy.     No  distinction  seems  to  have  been  made  in 
England,  as  to  the  right  to  sue,  between  the  case  o£  an 
assignee  by  the  private  voluntary  act  of  the  assignor,  iumI 
an  assignee  by  operation  of  law  by  an  assignment  in  invitum 


»  Story,  Eq.  Plead.  §  55;  Hullett  v.  The  King^of  Spain,  2  Bligh,  R, 
N.  S.  p.  51 ;  S.  C.  1  Dow  &  Clarke,  R.  169,  179;  S.  C.  1  Clark  8t  FinnelL 
R»  3^;  Columbian  Goverament  v.  Rothschild,  2  Sim.  R.  94.;  Soath  Caro- 
lina Bank  v.  Case,  8  Barn.  &  Cress.  427;  City  of  Berne  v.  The  Bank  of 
England,  9  Ves.  347;  Silver  Lake  Bank  r.  North,  4  John.  Ch.  R.  370; 
Bank  of  Augusta  v,  Earle,  13  Peters,  R.  519,  588,  589. 

2  Ante,  §  354,  355,  395—400. 

3  3  Burge,  Coram,  on  Col.  and  For.  Law,  pt.  2,  ch.  20,  pp.  777,  778; 
Wolff  r.  Oxholra,  6  Maule  &  Selw.  99;  Ante,  §  354,  355. 

*  Wolff  V.  Oxholme,  6  Maule  &  Selw.  R.  99;  Folliott  r.  Ogden,  1  H. 
Black.  131;  Innes  v.  Dunlop,  8  Term.  R.  595;  Jeffrey  v.  MTaggart, 
6  Maule  &  Selw.  R.  126. 
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under  the  bankrupt  laws.  Thus  it  has  been  held^  thftt  a 
Scotch  assignee  of  a  bankrupt  could  not  maintain  a  suit  ifi 
his  own  name  in  England  for  a  chose  m  action  of  the  bank- 
rupt^ winch  was  admitted  to  pass  under  the  assignment  ^  In 
America,  contradictory  decisions  have  been  made  upon  the 
same  point,  some  Courts  affirming,  and  others  denying  the 
right  of  the  as^gnee  to  sue  in  his  own  name;  although  the 
weight  of  authority  mmt  now  be  admitted  to  be  against  the 
right*. 


1  Jeffrey  v.  M'Taggart,  6  Maule  &  Selw.  126,  and  Wolff  v.  Ozb<^ 
6  Maule  &  Selw.  99.  But  see  in  Smith  i,  Buchanan,  (1  East,  11),  the 
dictum  of  Lord  Kenyon  to  the  contrary.  In  Alivon  o.  Fnmival  (1  Cromp. 
Mees.  &  Rose.  277)i  two  out  of  three  syndics  of  a  French  bankrupt  nied  a 
-debtor  <if  the  bankrupt  in  their  own  names  in  England;  and  the  objection 
was  taken,  that  they  had  no  title  to  sue.  The  Court  overruled  the  objection. 
Mr.  Baron  Parke,  in  delivering  the  judgment  of  the  Conrt,  said :  "  Lastly,  k 
IS  said,  that  though  two  may  act  and  bring  an  action,  yet  they  mnst  sne  in 
the  name  of  all.  Now,  the  effect  of  the  testimony  of  Colin  is,  that  two  may 
t«e  in  France  without  a  third,  and  the  witness  for  the  defendant  does  not 
prove  the  contrary,  and  there  seems  no  reason  why  it  should  not  be  so.  The 
property  in  the  effects  of  the  bankrupt  does  not  i^pear  to  be  absolutely  trans* 
lerred  to  these  syndics  in  the  way  that  those  of  a  bankrupt  are  in  this  conn- 
try;  but  it  should  seem,  that  the  syndics  act  as  mandatories  or  ageirts  for  the 
creditors ;  the  whole  three,  or  any  two  or  one  of  them  having  the  power  to  sue 
for  and  recover  the  debts  in  their  own  names.  This  is  a  peculiar  right  ^ 
action,  created  by  the  law  of  that  country;  and  we  think  it  may  by  the 
comity  of  nations  be  enforced  in  this,  as  much  as  the  right  of  foreign  assig- 
nees or  curators,  or  foreign  corporations,  appointed  or  created  in  a  different 
way  from  that  which  the  law  of  this  country  requires.  Dntch  West  India 
Company  t^.  Moses  (1  Strange,  612),  National  Bank  of  St.  Charles  9.  De 
Bernales  (1  R.  &  Moody,  190),  Solomons  v.  Ross  (1  H.  Black.  131,  n). 
We  do  not  pronounce  an  opinion,  whether  this  objection  is  available  on  the 
plea  of  nil  debet,  or  ought  to  have  been  pleaded  in  abatement,  (though  we 
were  much  struck  with  the  argument  of  the  learned  counsel  for  the  plaintifi), 
as  we  think  it  is  not  available  at  all  upon  the  evidence  in  this  case,"  See 
also  Ante,  {  419,  420. 

3  See  Ante,  §  356,  359,  419,  420;  Milne  v.  Moreton,  6  Binn.  R.  374; 
Goodwin  v.  Jones,  3  Mass.  R.  514,  519;  James  9.  Boynton,  9  Mass.  R. 
357;  Orr  v.  Amory,  11  Mass.  R.  25;  Ingraham  o.  Geyer,  13  Mass.  R. 
146,  147 ;  Byme  v.  Walker,  7  Serg.  &  Rawle,  483;  Bird  v.  Caritat,  2  John. 
R.  342;  Bird  v,  Pierpont,  TJohn.  R.  118;  Murray  r.  Murray,  5  John.  Ch. 
R.  60 ;  Brush  9.  Curtis,  4  Connect.  R.  S12;  Raymond  e.  Johnson^  11  John, 
R.  488 ;  Holmes  v.  Remsen»  4  John.  Ch.  R.  460,  485. 
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§  566.  The  reasoning  of  these  decisions  seems  equally  to 
apply  to  the  case  of  a  foreign  assignee  by  the  voluntary  act 
of  the  party,  even  where  he  could  sue  in  his  own  name  in 
the  country  in  which  the  assignment  was  made^  although 
certainly  there  is  room  for  a  distinction  in  such  a  case^  and 
it  has  sometimes  been  recognised.  Thus»  in  a  case  where 
the  assignee  of  an  Irish  judgment  brought  a  suit  in  his  own 
name  in  England,  such  a  judgment  being  assignable  in  Ire- 
land, so  as  to  vest  a  title  at  law  in  the  assignee,  the  Court 
of  Common  Pleas  held,  that  he  was  entitled  to  recover; 
because  (as  it  should  seem)  a  legal  title  by  the  lex  loci  vested 
in  him,  and  the  case  was  not  to  be  governed  by  the  law  of 
England,  as  the  assignment  was  in  Ireland  ^  The  dbtinc- 
tion,  although  nice,  is  at  the  same  time  clear ;  for  the  re- 
medy is  sought  upon  a  legal  right,  vested  ex  directo  by  the 
local  law  in  the  assignee  against  the  judgment  debtor. 
There  does  not  seem,  therefore,  any  solid  ground  upon 
principle,  why  a  right  confessedly  legal  in  the  country  where 
it  originated,  and  passing  a  direct  and  positive  fixed  title 
in  the  assignee,  should  not  have  the  same  remedy  in  every 
other  country,  which  legal  fixed  titles  in  the  party  are 
there  entitled  to.  It  is  assuming  the  very  ground  in  con- 
troversy to  assert,  that  it  is  a  mere  equitable  title ;  for  the 
local  law  has  adjudged  it  otherwise,  and  vested  the  original 
title  ex  directo  in  the  assignee.  In  the  common  case^  where 
an  executor  or  administrator  indorses  negotiable  paper  in 
the  country  from  which  he  derives  his  administrative  autho- 
rity, no  one  will  doubt,  that  the  legal  title  passes  to  the  in- 
dorsee, and  that  he  may  sue  thereon  in  any  other  country 
in  his  own  name  ;  and  yet  such  an  indorsement,  in  another 
country,  by  the  executor  or  administrator,  would  not  be 
admitted  to  have  any  such  validity  or  effect  ^     However, 


N 


I  0*Callaghan  v.  Thomond,  3  Taunt.  82,  84 ;  Ante,  §  355 ;  3  Burge, 
Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  20,  pp.  777,  778. 

«  Ante,  §  353  a,  354,  358,  359;  Trirabey  v.  Vignier,  1  Bing.  N.  Cas. 
151,  159,  160. 
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the  doctrine  of  this  case  has  been  much  doubted;  and, 
therefore,  it  can  scarcely  be  thought  to  be  unexceptionable 
in  point  of  authority.  There  are  certainly  dicta  and  deci- 
sions which  are  pointedly  the  other  way,  and  in  which  it  is 
said,  that  the  suit  must  be  brought  in  the  name  of  the 
assignor,  if  the  lex  fori  requires  it  \ 

§  667.  Another  illustration  may  be  taken  from  the  forms 
of  action  upon  instruments  under  seal.  Thus,  in  Virginia, 
a  contract  to  pay  money  with  a  scrawl,  instead  of  a  seal,  is 
treated  as  a  sealed  instrument,  so  that  debt  lies  upon  it  in 


*  The  dictum  of  Lord  Loughborough,  in  FoUiott  v,  Ogden,  (1  H.  Black. 
135),  and  that  of  Lord  Ellenborough,  in  Wolff  o.  Oxholm,  (4  Maule  &  Sel. 
92,  99),  are  to  this  effect.  But  the  recent  case  of  Alivon  r.  Furnival, 
1  Cromp.  Mees.  &  Rose.  277i  296,  certainly,  as  far  as  it  goes,  upholds  it. 
Ante,  §  565,  note.  See  also  Robinson  r.  Campbell,  3  Wheat.  R.  212.  The 
case  of  Wolff  v,  Oxholm,  (6  Maule  &  Selw.  92,  99),  may  perhaps  be  distin- 
guishable in  its  circumstances  as  well  as  in  the  reasoning  of  the  Court.  Lord 
Ellenborough's  language  in  the  last  case  was  as  follows :  '*  One  of  the  points 
insisted  upon  in  the  argument  for  the  defendant  was,  that  this  assignment  and 
the  suit  instituted  upon  it,  were  a  bar  to  the  plaintiff's  demand ;  but  we  think 
that  they  cannot  have  that  effect.  The  assignee  could  not  sue  in  the  courts 
of  this  country  in  his  own  name ;  the  action  must  have  been  brought  here  in 
the  names  of  the  original  creditors,  even  if  they  had  assigned  the  debt  for  a 
valuable  consideration;  and  although  the  assignment  gave  the  assignee  a 
right  to  sue  in  his  own  name  in  Denmark,  yet  the  defendant  does  not  appear  to 
have  been  prejudiced  by  that  measure  even  there,  nor  has  any  material  conse- 
quence resulted  therefrom.  And  we  consider  the  case  to  stand  now  just  as 
it  would  have  done  if  no  assignment  had  been  made,  and  if  the  suit  in  Den- 
mark had  been  brought  by  the  plaintiffs  themselves,  instead  of  being  insti- 
tuted by  their  trustees."  See  Ante,  §  358,  359,  399,  note.  See  Trasher 
r.  Everhart,  3  Gill.  &  John.  R.  234;  M*Ray  r.  Mattoon,  10  Pick.  R.  52; 
Pearsall  v.  Dwight,  2  Mass.  R.  96;  3  Burge,  Comm.  on  Col.  and  For. 
Law,  pt.  2,  ch.  20,  pp.  777,  778.  This  subject  is  ably  discussed  on  different 
sides  in  two  articles  in  the  American  Jurist,  viz.,  in  the  number  for  January, 
1833,  (9  vol.  42),  and  in  the  number  for  January,  1834,  (11  vol.  101),  to 
which  I  gladly  refer,  as  giving  a  more  satisfactory  view  of  this  subject  than 
with  reference  to  the  plan  of  the  present  work  I  have  been  able  to  give.  It 
may  be  thought  that  the  case  of  foreign  executors  and  administrators,  as  as- 
signees by  operation  of  law  of  the  deceased's  estate,  stands  upon  a  similar 
ground.  But  it  appears  to  me  to  proceed  on  principles  materially  different, 
applicable  to  rights,  and  not  merely  to  remedies.  Ante,  §  399,  note ;  }  420, 
512,  513. 
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4ihat  State.  But  m  New  York,  where  sucdi  a  scrawl  is  nol 
treated  as  a  seal^  the  remedy  must  be  as  upon  an  unsealed 
tKmple  contract  \  Itie  same  doctrine  has  been  maintained 
in  England  upon  an  instrument  executed  in  Jamaica^  w^erc 
there  was  no  seal^  but  a  mark  or  scrawl  in  the  place  wbera 
the  seal  is  usually  affixed  ^  On  the  other  hand^  a  an^^k 
bill  is  deemed  in  Virginia  not  to  be  a  specialty;  in  Maryland 
it  is  otherwise.  A  remedy  brought  in  Maryland  upon  midh 
a  single  bili^  executed  in  Virginia^  cannot  be  by  an  ectioft 
of  assumpsit^  as  upon  a  simple  contract,  but  most  be  by 
action  of  debt,  as  upon  a  specialty  \ 

§  568.  In  the  next  place,  as  to  process  and  proceedings. 
There  is  no  controversy  that  in  a  general  sense  the  mode  of 
process  constitutes  a  part  of  the  remedy.  But  the  question 
has  arisen  whether,  upon  contracts  made  in  a  foreign  country, 
and  which,  by  the  laws  of  that  country,  are  precluded  from 
being  enforced  by  a  persona  arrest  or  imprisonment,  the 
like  exemption  applies  in  suits  to  enforce  them  in  anollier 
country,  where  such  process  constitutes  a  part  of  the  re- 
medial justice.  Such  a  contract  existed,  or  was  supposed 
to  exist,  in  a  case  where  a  bond  given  in  France  and  sued 
in  England  was  understood  to  bind  the  property  and  not 
the  person  of  the  party  in  France*.  On  that  occasion.  Lord 
Chief  Justice  Eyre  said : — "  If  it  appears  that  this  contract 
creates  no  personal  obligation,  and  that  it  could  not  be 
sued  as  such  by  the  laws  of  France,  (on  the  principle  of  pre- 
venting arrests  so  vexatious  as  to  be  an  abuse  of  the  process 
of  the  Court),  there  seems  to  be  a  fair  ground  on  which  the 
Court  may  interpose  to  prevent  a  proceeding  so  oppressive 
as  A  personal  arrest  in  a  foreign  country  at  the  commence- 


*«M^M^^Ma 


'  Warren   r.   Lynch,   5   John.   R.  239.     See  also  Andrews  v.  Herriotj 
4  Cowen,  508.     But  see  Meredith  v.  Hindsdale,  2  Caines,  R.  362. 

2  Adam  V.  Kerr,  1  Bos.  &  Pull.  3G0.     See  also  Bank  of  United  States 
r.  Donnally,  8  Peters,  R.  361  ;  Ante,  §  558,  note. 

3  Trasher  t;.  Everhart,  3  Gill.  &  John.  R.  234;    Bank  of  United  Sutej 
r.  Donnally,  8  Peters,  R.  361  ;  Ante,  §  558,  note. 

*  Melan  v.  P^itz  James,  1  Bos.  &  Pul.  138 ;  3  Burge,  Comm.  on  Col.  anc 
For.  Law,  pt.  2,  ch.  20,  pp.  766 — 768. 


CH.XIV.]  JURISDICTION   AND   RBMEDIBS.  821 

ment  of  a  suit^  in  a  case  which^  as  far  as  one  can  judge  at 
present^  authorizes  no  proceeding  against  the  person  in  the 
country  in  which  the  transaction  passed.  If  there  could  be 
none  in  France^  in  my  opinion^  there  can  be  none  here.  I 
cannot  conceive  that  what  is  no  personal  obligation  in  the 
country  in  which  it  arises  can  ever  be  raised  into  a  personal 
obligation  by  the  laws  of  another.  If  it  be  a  personal 
obligation  there,  it  must  be  enforced  here  in  the  mode 
pointed  out  by  the  law  of  this  country.  But  what  the 
nature  of  the  obligation  is  must  be  determined  by  the  law 
of  the  country  where  it  was  entered  into ;  and  then  this 
country  will  apply  its  own  law  to  enforce  it^**  And  accord- 
ingly the  Court  discharged  the  party  from  the  arrest. 

§  569.  There  does  not  seem  the  least  reason  to  doubt 
the  entire  correctness  of  the  doctrine  thus  laid  down.  If 
the  contract  creates  no  personal  obligation,  but  an  obligation 
in  rem  only,  it  cannot  be  that  its  nature  can  be  changed, 
or  its  obligation  varied,  by  a  mere  change  of  domicil. 
That  would  be  to  contradict  all  the  principles  maintained 
in  all  the  authorities,  that  the  validity,  nature,  obligation, 
and  interpretation  of  a  contract  are  to  be  decided  by  the 
lex  loci  contractus*.  A  suit  in  personam  in  England  could 
not  be  maintained,  except  upon  some  contract  which  bound 
the  person.  If  it  bound  the  property  only,  the  proceeding 
should  be  in  rem  ;  and  if  in  express  terms  the  party  bound 
his  property  only,  and  exempted  himself  from  a  personal 
liability,  no  one  would  doubt  that  a  suit  in  personam  would 
not  be  maintainable.  The  same  principle  would  apply,  if 
the  laws  of  a  country  should  declare  that  certain  classes  of 
contracts  should  not  bind  the  person  at  all,  but  only  pro- 
perty, or  a  particular  species  of  property.  Such  laws  do 
probably  exist  in  some  countries  ;  but  it  does  not  follow, 
because  a  personal  remedy  is  not  given  by  the  laws  of  a 

1  Melan  v.  Fitz-James,  1  Bos.  &  PnU.  138;  3  Burge,Com.  on  CoL  and 
For.  Law,  pt.  2,  ch.  20,  pp.  766 — 768.  See  also  Ohio  Insur.  Co.  v.  Ed- 
mondson,  5  Louis,  R.  295,  300. 

2  Ante,  §  263—273  ;  3  Burgc,  Comm.  pt.  2,  ch.  20,  pp.  765,  766, 776, 
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country,  that  therefore  there  is  no  personal  obligation  ia 
contract  \ 

§  570.  The  real  difficulty  lies,  not  in  the  principle  itsd 
but  in  its  application.  There  is  a  great  distinction  betwec 
a  contract  which  ear  directo  excludes  p^sonal  libability  and 
coisktra^ct  miade  in  a  country  which  biads  the  party  personaU] 
but  where  the  laws  do  not  enforce  the  contract  in  per^onan 
but  only  in  rem.  In  the  latter  case,  the  remedy  ccuastitutc 
^o  part  of  the  contract.  Tlie  liability  is  gener^  so  &r  a 
tiie  acts  of  the  parties  go ;  and  the  mode  of  enforcing  is 
mere  matter  of  municipal  r^^lation.  It  is  strictly  a  pai 
of  the  Iw  fori,  and  may  be  changed  from  time  to  time,  a 
the  legislature  m^y  choose'.  This  was  the  viiew  of  tb 
matter  taken  by  Mr^  Justice  Heath,  in  the  case  idluda 
to;  for  he,  in  dissenting  from  the  opinion  of  the  Court,  di< 
Dot  deny  the  principles  of  the  decision,  but  held,  that  th 
Qcmtract  was  personal.  "  We  all  agree,"  said  he>  "  that  ii 
consliruing  contracts,  we  must  be  governed  by  the  laws  a 
the  country  in  which  they  are  made ;  for  all  ilie  ccmtiraet 
bftve  reference  to  such  laws ;  but  when  we  come  to  remedie 
it.  is  another  thing :  they  must  be  pursued  by  the  mean 
which  the  law  points  out  where  the  party  resides.  Tb 
laws,  of  the  country  where  the  contract  was  made  can  onl; 
have  reference  to  the  nature  of  the  contract,  not  to  ^( 
mode  of  enforcing  it.  Whoever  comes  voluntarily  inta  i 
country,  subjects  himself  to  all  the  laws  of  that  country 
and  therein  to  all  the  remedies  directed  by  those-  lawsj  <m 
his  particul^i:  engagements'." 

§  571.  The  doctrine  of  this  case  has  been  sometime 
followed  in  America  \  But  the  better  opinion  now  estab 
lished,  both  in  England  and  America,  is,  that  it  is  of  n 

1  Talleyrand  v.  BoulaDger,  3  Ves.  Jr.  R.  446 ;  Flack  v.  Holm,  1  Jac.  < 
Walk.  405. 

2  See  Ogden  «.  Saunders,  12  Wheat.  R.  213. 

3  Melan  v.  Fitz  James,  1  Bos.  &  Pull.  142;  Hinkley  v,  Moreao,  3  Masoi 
R.  88  ;  Titus  v.  Hobart,  5  Mason,  R.  378. 

*  Symonds  v.  Union  Insur.  Co.  4  Dall.  417. 
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eonseqnence  whether  the  contract  authorises  an  atrest  ot 
knjHisonment  of  the  party  in  the  country  where  it  Was 
made,  if  there  is  no  exemption  of  the  party  from  personal 
liability  on  the  contract  He  is  still  liable  to  arrest  or  iiil«* 
prisonment  in  a  suit  upon  it  in  any  foreign  country^  whose 
laws  authorize  such  a  mode  of  proceeding  as  a  part  of  the 
local  remedy  ^  In  a  recent  case  in  England^  where  the 
plaintiff  and  defendant  were  both  foreigners^  and  the  debt 
was  contracted  in  a  country  by  whose  laws  the  defendant 
would  not  have  been  liable  to  arrest,  an  application  was  made 
to  discharge  the  defendant  from  arrest  on  that  account ;  but 
the  Court  refused  the  application.  Lord  Tenterden,  on  that 
occasion,  in  delivering  the  opinion  of  the  Court,  said : — ''  A 
person  suing  in  this  country,  must  take  the  law  as  he  finds  it. 
He  cannot,  by  virtue  of  any  regulation  in  his  own  country^ 
enjoy  greater  advantages  than  other  suitors  here ;  and  he 
ought  not,  therefore,  to  be  deprived  of  imy  superior  ad- 
vantage which  the  law  of  this  country  may  confer.  He  is 
to  have  the  same  rights  which  all  the  subjects  of  this  king- 
dom are  entitled  to^''  The  same  doctrine  has  been  solemnly 
promulgated  by  the  House  of  Lords  on  a  still  more  recent 
occasion '. 

§  672.  The  like  principles  apply  to  the  form  of  judg- 
ments to  be  rendered,  and  of  executions  to  be  granted  in 
suits.     They  must  conform  to  the  lex  fori,  although  the 


1  See  Imley  r.  Elfesson,  2  East,  R.  453 ;  Peck  o.  Holier,  14  Joliii»  R. 
346 ;  Robinson  v.  Bland,  2  Ban.  1069;  Hinkley  f>.  Morean,  3  Masoo^.R. 
88;  Titas  v.  Hobart,  5  Mason,  R.  378;  Smith  v.  SpinoUa,  2  John.  R.  198, 
200;  De  la  Vega  v.  Vianna,  1  Barn.  &  Adol.  R.  284;  3  Barge,  Comm.  on 
Col.  and  For.  Law,  pt.  2,  ch.  20,  pp.  766 — 769 ;  Atwater  r.  Townsend, 
4  Connect.  R.  47;  Woodbridge  a.  Wright,  3  Connect.  R.  523,  526;  Smith 
r.  Healy,  4  Connect.  R.  49. 

3  De  la  Vega  v.  Vianna,  1  Bam.  &  Adol.  R.  284.  See  also  Whittemore 
0.  Adams,  2  Cowen,  R.  626;  Willing  v.  Conseqna,  1  Peters,  Cir.  R.  317; 
Courtois  V.  Carpentier,  1  Wash.  Cir.  R.  376;  Bird  r.  Caritat,  2  John.  R, 
345;  Wyman  v.  Soutward,  10  Wheaton,  R.  1.  See  Henry  on  Foreign 
Law,  pp.  81 — 86. 

3  Don  V.  Lippmann,  5  Clark  &  Finnell.  R.  1, 13—15;  Ante,  §  557,  note. 
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party  defendant  may,  in  his  domestic  forum,  have  been  ei 
titled  to  a  judgment,  exempting  his  person  from  imprisoi 
ment,  in  virtue  of  a  discharge  under  an  insolvent  law  existin, 
there,  and  of  which  he  had  there  judicially  obtained  the  be 
nefit\  And  it  will  make  no  difference  in  such  case,  whethe 
the  contract  sued  on  was  made  in  the  State  granting  sue 
discharge,  or  not,  or  whether  the  parties  were  citizens  c 
that  State  or  not.  The  effect  of  such  a  discharge  is  purel; 
local.  It  is  addressed  solely  to  the  courts  of  the  Stat 
under  whose  authority  the  exemption  is  allowed.  But  i 
has  nothing  to  do  with  the  process,  proceedings,  or  judg 
ments  of  the  courts  of  other  States,  which  are  to  be  go 
verned  altogether  by  their  own  municipal  jurisprudence 
Wherever  a  remedy  is  sought,  it  is  to  be  administered  ao 
cording  to  the  lex  fori:  and  such  a  judgment  is  to  be  givei 
as  the  laws  of  the  State  where  the  suit  is  brought  authorun 
and  allow,  and  not  such  a  judgment  as  the  laws  of  othei 
States  authorize  or  require^. 

§  573.  The  general  doctrine  is  stated  in  ample  terms  b] 
Paul  y oet.  Quid,  si  actiones  sint  intentandee,  et  quidem  per 
sonales,  an  sequemur,  statutum  domicilii  debitoris,  an  Hatu 
turn  loci,  ubi  exigi  vel  intentari  poterutUf  Respondeo,  eU 
bene  multi  velint  tales  actiones  certo  loco  non  circumscribi,  in 
ipectd  tantum  Hid  corporali  circumscriptione,  ut  tamen  ea 
velint  censeri  de  loco  ubi  agi  et  exigi  possunt^.  Again  hi 
adds :  Sed  revertar,  unde  fueram  digressus,  ad  concursun 
statutorum  variantium  circa  judida.  Ubi  occurrunt  nannulL 
circa  solemnia  in  judiciis  servanda,  circa  tempora,  cautianes 
probationes,  causarum  decisiones,  executiones,  et  appellatitmei 
finge,  enim,  alia  servari  solemnia,  in  loco  domicilii  Utigatorii 


1  Hinkley  v.  Morean,  3  Mason.  R.  88 ;  Titus  v.  Hobart,  5  Mason,  R.  378 
Atwaterr.  Townsend,  4  Connect.  R.  47;  Woodbridge  v.  Wright,  3  Coni^eci 
R.  523,  526;  Smith  r.  Healy,  4  Connect.  R.  49;  3  Burge,  Coram,  on  Co] 
and  For.  Law,  pt.  2,  ch.  21,  §  7,  pp.  878,  879. 

3  Ibid.     See  also  Suydam  c.  Broadnax,  14  Peters,  R.  67. 

3  P.  Voet,  Ad  Stat.  §  10,  c.  1,  n.  2,  p.  281,  (edit.  1715);  Id.  p.  34( 
(edit.  1661). 
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alia  in  loco  contractus,  alia  in  loco  rei  sitce,  alia  in  judidi 
loco.  Qucenam  spectanda  solemniaf  Respondeo;  Spectanda 
sunt  solemnia,  id  est,  stylus  judids  fori  ilUus,  ubi  litigatur. 
Idque  in  genere  verum  est,  sive  loquamur  de  civibus,  sive  fo- 
rensibus:  statuta  quippe  circa  solemnia  meo  sensu  mixti  erant 
generis ;  adeoque  vires  exserunt  tarn  intra  quam  extra  terri^ 
torium,  tarn  in  or  dine  ad  incolas,  quam  ad  exteros^. 

§  574.  The  same  doctrine  is  folly  confirmed  by  John  Voet, 
as  a  received  doctrine  of  foreign  law.  Multis  prceterea  in 
locis  id  obtinet,  ne  duo  ejusdem  provindce  seu  territorH  incoloe 
se  invicem,  aut  bona,  sistant  in  alio  territorio.  Sic  duo  Bra^ 
bantini  se  invicem  non  extra  Brabantiam;  duo  Hollandi  non 
extra  Hollandum,  ^c.  Quod  si  quis,  neglectd  statuti  dispo- 
sitione,  concivem  aut  bona  ejus  alibi  stiterit,  litis  movendas 
gratia,  non  peccabunt  quidem  istius  loci  judices,  si  arrestum 
confirment;  cum  non  Ugentur  alieni  territorii  legibus,  talem 
arrestationem  concivium  vetaniibus.  Sed,  qui  ita  detentus 
litigare  coactus  est,  recte  petet  a  suo  judice,  condemnari  conr 
civem,  ut  arresti  vinculum,  contra  statuti  domicilii  prohibit 
tionem  alibi  impositum,  remittat,  litique  alibi  cceptce  cum  im^ 
pensis  renunciet,  ac  solvat  mulctam  staiuto  dictatam^.  And 
he  proceeds  to  add^  that  in  some  places  the  practice  is  in 
suits  between  two  foreigners^  belonging  to  one  and  the  same 
country,  to  remit  the  parties  to  their  domestic /orttiw;  which, 
however,  is  done,  not  as  a  matter  of  right  or  duty,  but  of 
comity,  or  firom  policy,  to  prevent  injurious  delays  to  the 
suits  of  their  own  citizens.  Quod  tamen  vel  ex  comitate 
magis,  quam  necessitate ^t,  vel  magis  ad  decUnatidam  nimiam 
litium  frequentiam  judidbus  molestam,  civibus,  inde  suarum 
litium  protelationem  patientibus,  damnosam^. 

§  574  a.  Dumoulin  also  affirms  a  similar  doctrine  in  the 


1  P.  Voet,  De  Stat.  §  10,  c.  1,  n.  6,  p.  285,  (edit.  1715);  Id.  pp.  345, 
346,  (edit.  1661). 

^  J.  Voet,  Ad.  Pand.  lib.  2,  tit.  4,  $45,  p.  129;  cited  also  1  Bam.  ft 
Adol.  R.  288,  note ;  Ante,  §  562. 

3  Ibid. 
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passages  already  cited.  Unde,  an  instrumentum  habeat  ea 
ecutionem,  et  quomodo  deheat  exequi,  attendiiur  locuSy  ul 
agitur,  vel  Jit  executio.  Ratio,  quia  Jide9  instrumenti  eon 
eemet  meritum;  ted  virtus  executoria  et  moduB  exeqaemL 
eoneemit  processum  K  Quod  in  his,  quae  pertinent  ad  pre 
eessum  Judicii,  vel  executionem  faciendam,  vel  ad  ordinationef. 
judicii,  semper  sit  observanda  consuetudo  loci,  in  quojudioiw^ 
agitatur^^  Burgundus  is  equally  expressive.  Eodem  mad 
dicemus,  in  contexanda  actione,/ori  consuetudines  observanda 
esse,  ubi  contenditur,  qma  et  in  judiciis  quasi  contrahitur 
Idem  in  arrestis  sen  manuum  injectionibw  tenendum  est,  n 
seHicet  consuetudinem  loci  speetemus,  ubi  facta  est  manus  in 
jeetio;  quia  arrestatio  apud  nos  ingressus  est  judicii,  et  dun 
taxat  litis  pendentiam,  non  executionem  generet\  This  m 
deed  seems,  with  few  exceptions,  to  be  the  general  doctriiK 
maintained  by  foreign  jurists ;  and  Boullenois  has  coUectec 
tiieir  (pinions  at  large  ^.  He  treats  the  question  of  impri< 
sonment  as  purely  one  modus  exequendi;  and  he  applies  th< 
same  principle  to  mesne  process,  and  to  process  of  execa- 
tion\  He  accordingly  puts  the  case,  where  a  Frendnnai! 
contracts  a  common  debt  in  a  country,  by  whose  laws  sud 
a  debt  imparts  a  right  to  arrest  the  body,  and  says,  thai 
this  right  is  a  mare  mode  of  enforcing  the  contract,  modw 
exequendi,  and  consequently  it  depends  upcm  the  law  of  th< 
place  where  the  execution  of  it  is  sought ;  so  that  if  it  ii 
sought  in  a  place  where  no  such  arrest  of  the  body  is  allow 


^  Molin.  Opera,  torn.  3,  Comm.  ad  Cod.  lib.  1,  tit.  1,  1.  I,  p.  554,  (edit 
1681);  ADte,  §561. 

2  Id.  lib.  6,  at.  32,  p.  735,  [741],  (edit.  1681);  1  BouUenols,  Observ.  23 
pp.  523,  524;  Ante,  §  561. 

3  Burgundus,  Tract.  5,  n.  1,  pp.  118,  119;  1  Boullenois,  Observ.  23 
pp.  524,  526;  2  Boullenois,  Observ.  46,  p.  488.  But  see  Burgundus,  Tract 
4,  n.  27,  p.  116,  cited  Post,  §  574  c,  note. 

*  1  Boullenois,  Observ.  23,  pp.523 — 525,  528,  529;  Id.  pp.535 — 543 
Id.  pp.  544 — 569.     See  Henry  on  For.  Law,  pp.  81 — 85. 
^  Id. ;  Henry  on  For.  Law,  pp.  55,  56;  Id.  pp.  81 — 85. 
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able,  the  creditor  has  no  right  to  claim  any  restraint  by  such 
a  rigorous  course  \ 

§  574  b.  But  a  distinction  is  taken  by  some  foreign  jurists 
between  a  contract  made  in  a  xountry  between  a  strange 
and  a  citizen  thereof,  or  between  two  citizens,  and  a  ooih 
tract  made  in  the  same  country  between  two  foreigners  be- 
lon^g  to  another  country,  when  the  law  of  the  place  where 
the  contract  is  made  allows  an  arrest  of  the  person,  and  the 
law  of  the  place  where  the  suit  is  brought,  or  to  which  the 
two  foreigners  belong,  disallows  such  an  arrest.  Thus,  in 
Brabant  there  is  a  law  of  Charles  the  Fourth,  which  pro- 
hibits any  Brabanter  from  arresting  another  Brabanter  in  a 
foreign  jurisdiction ;  and  Peckius  puts  the  question,  whether 
in  a  case  of  this  sort  any  Brabanter  may  arrest  another 
Brabanter  in  Spain,  Italy,  England,  France,  or  other  foreign 
country.  And  he  holds  that  he  may  not ;  first,  because  the 
prohibitory  law  is  absolute^  and  comprehends  subjects  even 
in  a  foreign  territory ;  secondly,  because  the  power  of  es- 
tablishing a  law  between  subjects  is  not  limited  to  the  ter- 
ritory of  the  sovereign ;  thirdly,  because  if  the  sovereign 
may  bind  his  subjects  every  where,  this  privilege  equally 
binds  them  every  where  as  a  part  of  the  law ;  fourthly,  be- 
cause a  sentence  of  excommunication  would  bind  the  sub- 
jects in  a  foreign  territory ;  and,  a  fortiori,  then  this  privi- 
lege does  bind  them ;  and  fifthly,  because  the  incapacity  of 
a  prodigal  binds  him  in  a  foreign  territory,  and  this  case  of 
privilege  is  as  strong  or  stronger.  Hence  he  concludes, 
that  not  only  the  person  but  the  movables  of  the  Brabanter 
(which  follow  his  person)  also  would  be  free  from  arrest. 
Unde  sicut  persona  arrestari  non  potest,  ita  nee  bona  mobilia 
e;Msdem*. 


1  1  Boullenois,  Obsenr.  23,  p.  525;  Id.  pp.  528,  529;  Id.  Obser?.  25, 
p.  601,  &c. 

3  Peck.  De  Jure  Sist.  c.  8,  n.  1—6,  Peckii  Opera,  p.  753,  (edit. 
1666). 
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§  574  c.  There  is  great  reason  to  doubt  both  the  pre- 
mises and  the  conclusion  of  Peckius  in  asserting  this  dis- 
tinction ;  and  certainly  it  now  has  no  admitted  recognition 
in  the  common  law^  Peckius  asserts  another  distinction, 
in  which  he  has  apparently  the  support  of  Christinseus  and 
Everhardus^  and  some  other  jurists,  that  where  the  law  of 
the  place  of  contract  allows  an  arrest,  but  the  law  of  the 
place  of  payment  does  not,  (and  so  e  contra  in  the  converse 
case),  the  law  of  the  latter  is  to  prevail.  He  quotes  the 
language  of  Everhardus  on  the  same  point  with  approbation. 
Quod  si  in  loco  celebrati  contracttis  sit  statutum,  quod  debitor 
possit  capi  et  incarcerari,  vel  quod  instrumenta  notariorum 
habeant  executionem  paratam ;  in  loco  veto  destinatce  sobir 
tioms,  non  sit  simile  statutum,  sed  servetur  jus  commune, 
attenditur,  quoad  hoc,  mos,  observantia,  statutum,  aut  lex, 
destinatce  solutionis.  Quippe,  quod  in  his,  quce  concemunt 
Judicariam  executionem,  inspicitur  locus  destinatce  sokUumis\ 
He  then  adds  in  the  converse  case :  Quod  et  in  arrestatione, 
si  similis  casus  occurrat,  locus  destinatce  solutionis  et  judicU 
spectari  debeat^.  Christinseus  uses  similar  language  ^  The 
common  law  of  England  and  America,  however,  does  not 
recognise  any  such  distinction  ^. 


^  Ante»  §  568 — 571.  Mr.  Henry,  however,  thinks  the  distinction  sotind, 
and  deems  it  supported  hy  the  case  of  Melan  o«  The  Duke  of  Fits  Jmmes, 
1  Bos.  &  Pull.  138;  Ante,  §  568 — 572.  Bargandus  says:  "  Affinia  sola- 
tioni  sunt,  praescriptio,  bhlatio  rei  dehitv,  consignatio,  novatio,  delegado, 
et  ejus  modi.     Bargundas,  Tract.  4,  n.  28,  p.  116. 

^  Everhard.  Consil.  78,  n.  22,  p.  208;  Peck.  De  JareSist.  c.  11,  p.  758, 
(edit.  Peck.  Oper.  1666). 

»  Peck.  Oper.  De  Jure  Sist.  c.  11,  n.  1,  pp.  758,  759,  (edit.  1666). 

*  Christin.  tom.  1,  decis.  283,  d.  12,  p.  355;  1  BouUenois,  Observ.  23, 
p.  525  ;  2  BouUenois,  Observ.  46,  p.  488. 

*  Post,  §  581  ;  Campbell  v,  Steiner,  6  Dowl.  R.  116  ;  Don  v,  Lippmann, 
5  Clark  &  Finnell.  R.  1,  19,  20.  In  this  latter  case,  Lord  Brougham  said, 
speaking  on  this  point:  "All  the  authorities,  Huber(De  Confl.  Leg.  in  Div. 
Imp.);  Voet  (Dig.  lib,  24,  t.  3,  s.  12);  and  Lord  Kaimes,  (Kaimes's  Prin- 
ciples of  Equity,  3,  8,  6,  1,  5,  3),  are  cited  in  that  case.  Campbell  r.  Steiner, 
(6  Dowl.  116),  was  an  action  for  a  bill  of  costs  for  business  done  in  this 
house.     The  Court  below  there   allowed   the  rule  of  Scotch  prescription. 
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§  574  d.  Peckius  then  puts  another  case,  where  the  con- 
tract of  indebtment  is  made  in  a  country  where  an  arrest  is 
not  allowed,  and  the  debtor  has  not  promised  to  pay  in  an- 
other country  where  an  arrest  is  allowed,  but  he  is  found 
there ;  whether  in  such  a  case  he  may  nevertheless  be  ar- 
rested there,  the  debt  being  then  due.  He  thinks  he  may; 
because  to  this  extent  it  may  be  truly  said  that  the  law  and 
usage  of  the  place  of  the  judgment  ought  in  this  matter  to 
be  observed ;  and  that  in  those  things  which  concern  the  pro- 
ceedings in  suits,  foreigners  are  bound  by  the  laws  of  the 
place  where  they  are  liable  to  be  sued.  Sed  quid,  si  quis 
contraxit  in  loco,  in  quo  illius  loci  homines  nan  utuntur  ar- 
resto,  neque  promisit  solvere  in  patria  arresti,  sed  tamen  ilUce 
reperitur ;  utrum  nihilominus  arrestari  possit?  Existimo, 
quod  sic,  si  vel  tempus  solutionis  elapsum  vel  in  mora  pericur 
lum  sit ;  quia  adhuc  verum  est  dicere,  quod  statutum  et  con- 
suetudo  loci  judidi  servare  debet  in  istius  modi ;  et  in  his, 
quoe  ad  ordinationem  Jtsdiciorum  pertinent,  forenses  Ugantur 
statutis  loci,  ubi  conveniuntur  ^ 


That  judgment  was  affirmed  by  Lord  Eldon,  who  however  said  that  he  moved 
it  with  regret.  He  said  that  it  had  been  rnled,  that  the  debtor  being  in 
Scotland,  and  the  creditor  in  England,  the  debtor  might  plead  the  Scotch 
rule  of  prescription ;  that  that  was  against  some  of  the  old  authorities,  but 
was  in  accordance  with  those  of  later  date.  That  case  cannot  be  reconciled 
with  the  principle  that  the  locus  solutionis  is  to  prescribe  the  law.  It  has 
nothing  to  do  with  the  case.  Why  is  it  then,  that  the  law  of  the  doroicil  of 
the  debtor  was  there  allowed  to  prevent  the  plaintiff  from  recovering  ?  It 
was,  because  the  creditor  roust  follow  the  debtor,  and  must  sue  him  where  he 
resides;  and  by  the  necessity  of  that  case,  was  obliged  to  sue  him  in  Scotland. 
In  that  respect,  therefore,  there  was  in  that  case  no  difference  between  the 
lex  loci  solutionis  and  the  lex  fori;  and  it  must  be  admitted  that  in  such  a 
case  the  rules  of  evidence,  and  if  so,  the  rules  of  practice,  may  be  varied,  as 
they  are  applied  in  one  court  or  the  other.  But  governing  all  these  cases  is 
the  principle,  that  the  law  of  the  country  where  the  contract  is  to  be  enforced, 
must  prevail  in  enforcing  such  contract,  though  it  is  conceded  that  the  lex 
loci  contractus  may  be  referred  to  for  the  purpose  of  expounding  it.  If, 
therefore,  the  contract  is  made  in  one  country,  to  be  performed  in  a  second, 
and  is  enforced  in  a  third,  the  law  of  the  last  alone,  and  not  of  the  other  two, 
will  govern  the  case.*' 

1  Peckii  Opera,  De  Jure  Sist.  c.  11,  pp.  758,  759,  (edit.  1666).     The 
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§575.  In  the  next  place,  as  to  defences  arising  fro 
matters  ex  post  facto.  These  may  be  of  the  nature  < 
counter  claims  or  set-'offi  to  actions,  analogous  to  compel 
tatkn  in  the  Roman  and  foreign  law^;  or  they  may  I 
matters  of  discharge,  such  as  discharges  under  insolFei 
laws,  arising  at  a  subsequent  period ;  or  they  may  be  lav 
regulating  the  time  of  instituting  suits,  called  in  the  f 
reign  law  statutes  of  prescription,  and  in  the  common  la 
statutes  of  limitations.  The  latter  defence  will  desen 
a  very  exact  consideration.  The  former  may  be  disposed  < 
in  a  few  words.  The  subject  of  discharges  from  the  coi 
tract,  either  by  the  act  of  the  parties  or  by  operation  of  lav 
have  been  already  sufficiently  considered  ^  As  to  set-off  < 
compensation,  it  is  held  in  the  courts  of  common  law,  thi 
a  set-off  to  any  action  allowed  by  the  local  law,  is  to  I 
treated  as  a  part  of  the  remedy ;  and  that  therefore  it  : 
admissible  in  claims  between  persons  belonging  to  differei 
states  or  countries,  although  it  may  not  be  admissible  b 
the  law  of  the  country  where  the  debt  which  is  sued  wi 
contracted'.  The  liens  and  implied  hypothecations,  an 
priorities  of  satisfaction  given  to  creditors  by  the  law  \ 
particular  countries,  and  the  order  of  payment  of  the 
debts,  are,  as  we  have  already  seen  ^  generally  treated  i 
belon^ng  to  the  proceedings  in  suits,  ad  litis  ordinat 
onem,  and  not  to  the  merits  of  the  claim  ^ 

§  576.  In  regard  to  statutes  of  limitation  or  prescriptic 


!l 
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point  was  held  in  Don  v.  Lippmann,  5  Clark  &  Finnell.  R.  1,  2< 
ABte»  ^  574  c,  note. 

1  Potkier,  Oblig.  n.  5S7,  5SS. 

3  Ante,  §  330 — 352.  See  also  3  Burge,  Comm.  on  Col.  and  For.  La 
pt.  2,  ch.  21,  §  7,  pp.  874—886. 

3  Gibbs  V,  Howard,  2  New  Hamp.  R.  296 ;  Ruggles  v,  Keeler,  3  Job 
R.  263.     See  Potbier  on  Oblig.  n.  641,  642. 

*  Ante,  §  322  6—328,  423  a. 

s  Rodenburg,  De  Div.  Stat.  tit.  2,  c.  5,  n.  15,  16;  2  Boullenois,  Ap 
pp.  47,  49;  1  Boullenois,  Observ.  25,  pp.  634,  635,  639;  Id.  p.  685;  1 
p.  818.  See  also  P.  Voet,  De  Stat.  §  10,  c.  1,  n.  2—6,  pp.  282 — 28i 
(edit.  1715);  Id.  pp.  340—346,  (edit.  1661). 
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of  suits,  there  is  no  doubt  that  they  are  strictly  questions 
affecting  the  remedy,  and  not  questions  up(Hi  the  merits. 
They  go  ad  litis  ordinationem,  and  not  ad  litis  decisionem, 
m  a  just  juridical  sensed  The  object  of  them  is  to  fix 
certain  periods,  within  which  all  suits  shall  be  brought  in 
the  Courts  of  a  State,  whether  they  are  brought  by  or 
against  subjects,  or  by  or  against  foreigners.  And  there 
can  be  no  just  reason,  and  no  sound  policy,  in  allowing 
higher  or  more  extensive  privileges  to  foreigners,  than  are 
allowed  to  subjects.  Laws,  thus  limiting  suits,  are  founded 
in  the  noblest  policy.  They  are  statutes  of  repose,  to 
quiet  titles,  to  suppress  fi-auds,  and  to  supply  the  deficiency 
of  proofs,  arising  fi-om  the  ambiguity  and  obscurity,  or 
the  antiquity  of  transactions.  They  proceed  upon  the 
presumption,  that  claims  are  extinguished,  or  ought  to  be 
held  extinguished,  whenever  they  are  not  litigated  in  the 
proper  forum,  within  the  prescribed  period.  They  take 
away  all  solid  grounds  of  complaint ;  because  they  rest  on 
the  negligence  or  laches  of  the  party  himself.  They  quicken 
diligence,  by  making  it  in  some  measure  equivalent  to 
right.  They  discourage  litigation,  by  burying  in  one  com- 
mon receptacle  all  the  accumulations  of  past  times,  which 
are  unexplained,  and  have  now,  from  lapse  of  time,  become 
inexplicable.  It  has  been  said  by  John  Voet  with  singular 
felicity,  that  controversies  are  limited  to  a  fixed  period  of 
time,  lest  they  should  be  immortal,  while  men  are  mortal : 
Ne  autem  lites  imfnortalesessent,dum  litigantes  mortales  sunt\ 
§  577.  It  has  accordingly  become  a  formulary  in  inter- 
national jurisprudence,  that  all  suits  must  be  brought 
within  the  period  prescribed  by  the  local  law  of  the  country 
where  the  suit  is  brought,  (lex  fori),  otherwise  the  suits 
will  be  barred ;  and  this  rule  is  as  fully  recognised  in  foreign 
jurisprudence  as  it  is  in  the  common  law^.     Not,  indeed. 


1  i  Bonllenois,  Obserr.  23,  p.  530. 

3  J.  Voet,  Ad  Pand.  lib.  5,  tit.  1,  §  53,  p.  328. 

'  The  authorities  in  the  common  law  are  very  numerom.    A  censiderable 
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that  there  are  no  diversities  of  opinion  upon  this  subject 
but  the  doctrine  is  established  by  a  decisive  current  of  well 
considered  authorities  ^  Thus^  Huberus  lays  down  th< 
doctrine  in  clear  terms^  applying  it  to  the  very  case  of  i 
prescription ;  and  he  assigns  the  reason :  Ratio  Jubc  est 
quod  prcBScrtptio  et  executio  non  pertinent  ad  valorem  con 
tractHs,  sed  ad  tempus  et  modum  actionis  instituendce,  qua 
per  se,  qtuisi  contractum,  separatum  negotium  constituit, 
Adeoque  receptum  est  optima  rations,  ut  ordinandis  judiciis, 
loci  consuetudo,  ubi  agitur,  etsi  de  negotio,  alibi  cetebratOi 
spectatur,  ut  docet  Sandius,  ubi  tradit,  etiam  in  executioM 
sententice  alibi  latce,  servari  jus  loci,  in  quo  Jit  executio,  nan 
ubi  res  judicata  est*.  Paul  Voet  says :  Ubi  quoad  actionu 
intentationem,  occurrit  ilia  difficultas,  an  si  diversa  sint  sta- 
tuta  circa  actionis  Jinitionem  seu  terminum,  spectandus  sit 
terminus  statuti  debitoris,  an  creditoris  9  Respondeo  ;  quia 
actor  sequitur  forum  rei,  ideo  extraneus  petens  d  reo,  quod 
sibi  debetur,  sequetur  terminum  stattUi  proescriptum  actwm 
inforo  rei.     Et  quia  hoc  statutum  non  exserit  vires  extra 


number  of  them  are  cited  in  4  Cowen,  R.  528,  note  10;  Id.  580;  Van 
Reimsdyk  v.  Kane,  1  Chillis.  R.  371;  Le  Roy  v.  Crowninshield,  2  Mason, 
R.  351;  British  Linen  Company  v,  Drummond,  10  Bam.  &  Cresw.  903; 
De  la  Vega  v.  Yianna,  1  Barn.  &  Adol.  R.  284 ;  Hnber  v.  Steiner, 
2  Bing.  New  Cases,  202,  209 — 212;  Don  v.  LippAiann,  5  Clark  &  Flnnell. 
R.  1,  18 — 17;  Medbury  v.  Hopkins,  3  Connect.  R.  472;  Woodbridg« 
V.  Wright,  3  Connect.  R.  523;  Bank  of  U.S.  v.  Donnally,  8  Peters, 
R.  361;  Bulger  r.  Roche,  11  Pick,  36;  De  Couche  v.  Savatier,  3  John. 
Ch.  R.  190;  Lincoln  v.  Battelle,  6  Wend.  R.  475. 

1  See  Ersk.  Inst.  b.  3,  tit.  7,  n.  49,  pp.  633,  634. 

^  Huberus,  torn.  2,  lib.  1,  tit.  3,  De  Conflict.  Leg.  §  7;  1  Hertii,  Opera, 
De  CoUis.  §  4,  n.  65,  pp.  150, 151,  (edit.  1737);  Id.  p.  312,  (edit.  1716). 
Hertius  seems  of  a  different  opinion;  saying,  that  if  the  prescription  only  oi 
the  place  inhere  the  suit  is  brought,  could  prevail,  the  times  of  prescrip- 
tion would  be  very  uncertain ;  for  a  man  might  frequently  be  sued  in  differ- 
ent places.  1  Hertii,  Opera,  De  Collis.  Leg.  §  4,  n.  65,  p.  150,  (edit, 
1737);  Id.  p.  212,  (edit.  1716).  See  also  the  opinions  of  other  jurists  tc 
the  same  point  in  1  Boullenois,  Observ.  23,  pp.  528 — 530;  2  Boullenois, 
Observ.  46,  pp.  487,  488;  Erskine's  Inst.  b.  3,  tit.  7,  §  48,  pp.  633,  634; 
J.  Voet,  Ad  Pand.  tom.  2,  lib.  44,  tit.  3,  §  10,  12;  3  Burge,  Comm.  oe 
Col.  and  For.  Law,  pt.  2,  ch.  21,  §  7,  pp.  878,  879. 
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territorium  statuentis,  ideo,  etiam  reo  alibi  convento,  tale  sta^ 
tutum  objicere  non  poterit^.  BouUenois  holds  a  similar 
doctrine^  asserting^  that  the  bar  of  prescription  is  a  part  of 
the  modus  procedendi  ^.  It  is  in  vain,  he  adds^  to  assert, 
that  the  bar  of  prescription  is  a  peremptory  exception, 
{exceptio  peremptorid),  and  that,  according  to  Baldus,  eX' 
ceptio  peremptoria  pertinet  ad  dedsionem  causae: — That 
remark  properly  applies  to  a  peremptory  exception,  which 
falls  upon  the  contract,  and  not  to  one  which  falls  only 
upon  the  action  or  proceedings  in  a  suit'.  Many  other 
jurists  might  be  cited  in  support  of  this  doctrine,  if  it  were 
necessary  to  go  at  large  into  the  subject ^  The  doctrine 
of  the  Scottish  courts  is  in  precise  conformity  to  that  of 
the  common  law^. 

§  578.  But  if  the  question  were  entirely  new,  it  would 
be  difficult  upon  principles  of  international  justice  or  policy 
to  establish  a  different  rule.  Every  nation  must  have  a 
right  to  settle  for  itself  the  times,  and  modes,  and  circum- 
stances, within  and  under  which  suits  shall  be  litigated  in 
its  own  Courts.  There  can  be  no  pretence  to  say,  that 
foreigners  are  entitled  to  crowd  the  tribunals  of  any  nation 
with  suits  of  their  own,  which  are  stale  and  antiquated, 
to  the  exclusion  of  the  common  adminbtration  of  justice 
between  its  own  subjects.  As  little  right  can  foreigners 
have  to  insist,  that  the  times  and  modes  of  proceeding  in 

1  P.  Voct,  De  Stat.  §  10,  c.  1,  n.  1,  p.  281,  (edit.  1715);  Id.  p.  340, 
(edit.  1661). 

3  1  Boullenois,  Observ.  23,  p.  530 ;  Post,  §  579. 

»  Ibid. 

*  See  1  Boullenois,  Observ.  23,  pp.  530,  550;  2Boullenoi8,  Observ.  46, 
pp.  455,  456;  Casaregis  Disc.  179,  §  59,  60;  P.  Yoet,  De  Stat.  §  10, 
c.  1,  §  1,  p.  281,  (edit.  1715);  Id.  pp.  339,  340,  (edit.  1661).  See 
3  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  cb.  10,  §  5,  pp.  122 — 124; 
Id.  ch.  21,  §  7,  pp.  878—880;  Erskine,  Inst.  b.  3,  tit.  7,  §  48,  pp.  638, 
634. 

«  Erskine,  Inst.  b.  8,  tit.  7,  §  48,  p.  633 ;  Le  Roy  r.  Crown inshield, 
2  Mason,  R.  174;  Kaima  on  Equity,  b.  3,  ch.  8,  §  4,  6;  P.  Yoet,  De 
Stat.  §  10,  c.  1,  n.  1,  pp.  280,  28I9  (edit.  1715);  Id.  pp.  389,  340,  (edit. 
1661). 
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suite,  provided  by  the  laws  of  their  own  country,  shaU  su- 
persede those  of  the  nation  in  which  they  have  chosen  to 
litigate  their  controtersies^  or  in  whose  tribunals  they  arc 
properly  parties  to  any  suit* 

§  679.  The  reasoning  sometimes  insisted  upon  by  toreiga 
jurists,  in  opposition  to  this  plain  and  intelligible  doctrhie, 
is,  in  the  first  place,  that  the  statute  of  limitationflr  or  pre* 
scription  really  operates  as  a  preremptory  bar,  and  therefore 
does  not,  in  fact,  touch  the  mode  of  proceeding,  but  the 
merits  of  the  case :  Non  tangU  modum  stmpUeem^ frocedendt; 
sed  tcmgit  meritum  cuusoe  ^ ;  andj  in  the  next  place,  that  it 
snbjectff  the  party  to  di^rent  prescriptions  in  dififerenf 
places,  and  therefore  leaves  his  rights  in  uncertainty'.  The 
latter  objection  may  be  answered  by  the  obvious  considera* 
tion,  that,  if  the  party  chooses  to  reside  within  any  par- 
ticular territory,  he  thereby  subjects  himself  to  the  laws  of 
that  territory^  as  to  all  suits  brought  by  or  ag^nast  him* 
It  may  be  added,  that^  as  the  law  of  prescription  of  a  par* 
ticular  country^  even  in  ease  of  a  contract  made  in  sudt 
country,  forms  no  part  of  the  contract  itself,^  but  merely 
acts  upon  it  ex  post  facto  in  ease  of  a  suit,  it  cannot  pn>- 
perly  be  deemed  a  right  stipulated  for,  or  included  in  the 
Gontracli.  Even  these  foreign  jurists  do  not  pretend  that 
the  prescription  of  a  country,  where  a  contract  is  made, 
conatitutes  a  part  of  the  contract.  What  they  contend  for 
amounts  at  most  only  to  thisj  that  the  prescription  of  the 
lex  loci  contractus  acts  upon^  and  appertains  to,,  the  de- 
cision of  the  cause.  Hoc  pertinet  ad  decidonem  cauiCB^  says 
Baldus.  Prescriptio  utique  ad  contractum  et  meritum  cmme 
pertinet,  non  ad  processum,  says  Gerhard  Titius'.  This  ob- 
jection, indeed,  is  fully  and  satisfectorily  answered  by  Bdul- 
lenois  in  the  passage  above  cited*. 

1  1  Boullenois,  Observ.  23,  pp.  529,  530 ;  Ante,  §  577. 

2  1  Hertii  Opera,  Do  Col.  Leg.  §  4,  n.  65,  pp.  150,  151,  (edit.  17a7); 
Id.  p.  212,  (edit.  1716). 

3  1  Boullenois,  Observ.  23,  pp.  529,  530;  Ersk.  Inst.  b.  3,  tit.  7,  §  48, 
pp.  633,  634. 

4  Ante,  §  577. — Lord  BroDgham  alsoj  in  delivering  bis  judgment  in  Don 
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§  580.  The  other  objection  is  well  founded  in  its  fonn^ 
but  it  does  not  shake  the  ground  of  the  general  doctrine* 
It  is  true^  as  Baldus  contends^  that  the  statute  of  limitar 
tions  or  prescription  does  go  to  the  decision  of  the  cause ; 
exceptio  peremptoria  pertinet  ad  decisionem  eauiof.  But 
that  is  not  the  question.  The  question  is^  whether  it  is  a 
matter  of  the  original  merits,  as  for  example,  a  question  of 
the  original  validity,  or  interpretation,  or  discharge:  of  a 
contract,  or  whether  it  is  a  matter  touching  the  time  and 
mode  of  remedial  justice,  which  is  provided  by  law  to  re- 
dress grievances,  or  to  prevent  wrongs,  or  to  suppress 
vexatious  litigation.  Suppose  a  nation  were  to  declare,  (as 
France  has  done  in  regard  to  foreigners  in  some  cases),  that 
no  suits  should  be  maintained  in  its  own  Courts  between 
foreigners  ^  This  would  be  a  peremptory  exceptioiu  But 
could  it  be  denied,  that  France  had  a  right  so  to  regulate 
the  jurisdiction  of  its  own  tribunals  ?  Or  that  it  was  an  en- 
actment touching  remedies  ?  Considered  in  their  true  light, 
statutes  of  limitation  or  prescription  are  ordinarily  simple 
regulai;ions  of  suits  and  not  of  rights.     They  regulate  the 


V.  Lippmann,  1  Clark  &  Finnell.  pp.  1,  15,  16,  met  the  very  objection.  His 
language  on  that  occasion  was  (it  being  the  case  of  a  bill  of  exchange  ac- 
cepted and  payable  in  France,  and  sued  afterwards  in  Scotland,  and  the 
Scottish  prescription  set  np  as  a  bar) :  '^  It  is  said,,  that  the  limitation  ia  of 
the  very  nature  of  the  contract.  First,  it  is  said,  that  the  party  is  bound 
for  a  given  time,  and  for  a  given  time  only.  That  is  a  strained  construction 
of  the  obligation.  The  party  does  not  bind  himself  for  a  pariicular  period 
at  all,  but  merely  to  do  something  on  a  certain  day,  or  on  one  or  oUier  of 
certain  days.  In  the  case  at  the  bar,  the  obligatioa  is  to  pay  a  sum  certaia 
at  a  certain  day ;  but  the  law  does  not  suppose,  that  he  is  at  the  moment 
of  making  the  contract  contemplating  the  period  at  which  he  may  ba 
freed  by  lapse  of  time  from  performing  it.  The  argument,  that  the  limita- 
tion is  of  the  nature  of  the  contract,  supposes  that  the  parties  look  only  to 
the  breach  of  the  argreement.  Nothing  is  more  contrary  to  good  faith  than 
such  a  supposition,  that  the  contracting  parties  look  only  to  the  period  at 
which  the  Statute  of  Limitations  will  b^n  to  ran.  It  will  sanction  a  wrong 
course  of  conduct,  and  will  turn  a  protection  against  laches  into  a  premiom 
for  evasiveness." 
1  Ante,  §  542. 
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times  in  which  rights  may  be  asserted  in  courts  of  justice 
and  do  not  purport  to  act  upon  those  rights.  Boullenoi 
has  truly  said :  L*exception  ne  tombe,  que  sur  Faction  et  I 
procedure  intentee^.  Pothier  very  properly  treats  prescrip 
tion^  (^n  de  non  recevoir),  not  so  much  as  an  extinguish 
ment  of  the  debt  or  claim^  as  an  extinguishment  of  the  right 
of  action  thereon'.  And  this  is  precisely  the  manner  ii 
which  the  subject  is  contemplated  at  the  common  law'^  ai 
well  as  by  many  foreign  jurists^. 

§  581.  And  here,  again,  upon  the  same  mistaken  founda- 
tion already  discussed,  some  foreign  jurists  (as  we  have 
seen*)  maintain  the  doctrine  in  relation  to  contracts,  (a  doc- 
trine repudiated  by  the  common  law'),  that,  if  they  are 
made  in  one  place,  and  to  be  performed  or  paid  in  anothei 
place,  the  law  of  prescription  of  the  latter  place  is  to  govera 
Such  is  the  opinion  of  Everhardus.  Aut  qtuBrimus  (sayi 
he),  quts  locus  inspiciatur,  quoad  extinctumem  actumk 
propter  prcescriptionem  statutoriam,  vigentem  in  una  loco,  ei 
non  in  alio,  ubi  statuta  locorum  sunt  diversa.  Et  certum  est^ 
quod  inspicitur  locus  destinatce  solutionis^  Bartolus,  Bur- 
gundus,  and  Christinsus  hold  the  same  opinion  ^    Of  course 

^  1  Boullenois,  Observ.  23,  p.  530;  Ante,  §  577;  Erak.  Inst.  b.  3,  tit.  T 
§  48,  pp.  633,  634. 

a  Pothier  on  Oblig.  n.  640 — 642. 

s  Stnrgis  v.  Crowninsbield,  4  Wheat.  R.  122,  200,  207. 

^  J.  Yoet,  Ad  Pand.  lib.  44,  tit.  3,  §  10;  D'Aguesseau,  (EoYrety  torn.  5 
J  p.  374,  4to.  edit. ;  Le  Roy  v.  Crowninshield,  2  Mason,  R.  170, 171 ;  Mer 

^  lin,  Rupert,  tit.  Prescription,  sect.  I.  §  3,  n.  7. — Corporations  are  deemec 

to  be  domiciled  in  the  country  from  which  they  derive  their  act  or  charter  e 
incorporation ;  and  therefore  the  same  rule  applies  to  them  as  applies  to  pri- 
▼ate  persons  in  cases  of  prescription.  3  Burge,  Comm.  on  Col.  and  For.  Law 
pt.  2,  ch.  21,  §  7,  pp.  881,  882. 

*  Ante,  §  574  c. 

6  Ibid. 

7  Everhard.  Consil.  78,  p.  208;  2  Boullenois,  Observ.  46,  p.  488. 

8  2  Boullenois,  Observ.  46,  p.  488. — It  is  surprising  that  Mr.  Henr 
should  have  cited  this  doctrine  of  foreign  authors,  as  sound  law,  (apparent!; 
copying  it  from  Boullenois),  without  considering  that  the  whole  course  o 
English  opinions  on  this  subject  disclaimed  it.    (Henry  on  Foreign  Law,  cb 
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the  doctrine  of  these  authors  must  be  understood  to  be 
limited  to  prescription  in  personal  actions ;  for,  as  to  pre- 
scription in  cases  of  immovable  property,  it  is  beyond  rea- 
sonable doubt,  that  it  is  and  ought  to  be  governed  purely 
by  the  lex  loci  ret  sitce^.  Dumoulin  has  laid  down  the 
distinction  in  broad  but  exact  terms  :  Aut  statutum  disponit 
de  prcescriptione,  vel  tisucapione  rerum  corporalium,  sive  mobi- 
Uum,  sive  immobilium,  et  tunc  indistincte  impicitur  locus,  ubi 
res  est.  Idem  in  rebus  sive  Jurihus  incorporalibus  lindtatis 
ad  res  corporales,  sive  quatenus  ad  illas  res  limitantur  ;  Secus 
si  de  Juribus,  vel  actionibus  personalibus,  sive  momentaneis, 
sive  annuis  personoe  adiierentibus,  id  est  non  limitatis  ad  cerias 
res,  etiamsi  illis  actionibus  adhcereat  hypotheca  generalis,  vel 
accessoria  rerum  corporalium^.  Paul  Voet  takes  the  like 
distinction  :  Quid,  si  itaque  contentio  de  aliquo  jure  in  re, 
seu  ex  ipsa  re  descendente?  vel  ex  contractu,  vel  actione  per^ 
sonali,  sed  in  rem  script  a?  An  spectabitur  loci  statutum,  ubi 
dominus  habet  domicilium,  an  statutum  rei  siice?  Respondeo; 
Statutum  ret  sitce.    Ut  tamen  actio  etiam  intentari  possit,  ubi 


8,  §  1,  2,  pp.  54,  55).  Pardessus  says,  that  when  a  debtor  pleads  a  statate 
of  prescription,  the  right  to  use  this  plea,  and  the  time  within  which  it  should 
be  pleaded,  will  be  regulated  by  the  law  of  the  place  where  he  has  promised 
to  pay ;  or,  if  this  place  has  not  been  determined,  then  at  the  domicil  of  the 
debtor,  at  the  time  when  he  contracted  the  obligation ;  because,  prescription 
being  a  plea  given  to  the  debtor  against  the  demand  of  his  creditor,  it  is  na- 
turaUy  in  the  domicil  of  the  debtor,  or  of  his  government,  that  he  should  find 
this  protection.  Pardessus,  torn.  5,  p.  6,  tit.  9,  ch.  2,  $  2,  art.  1445,  p.  275 ; 
Henry  on  Foreign  Law,  Appendix,  p.  237.  Pardessus  goes  on  to  state,  that 
these  rules  apply  to  the  case  where  several  sureties  for  the  same  debt  reside 
in  jurisdictions  where  the  laws  respecting  prescription  are  different.  Each, 
in  becoming  a  surety,  must  be  supposed  to  have  intended  to  enjoy  all  the  real 
pleas  or  exceptions  existing  in  favour  of  the  principal  debtor,  without  re- 
nouncing the  particular  prescription  in  his  own  favour  to  extinguish  his  obliga- 
tion as  surety,  which  is  regulated  by  the  law  of  his  domicil  at  the  moment 
when  he  signed  the  contract.  Pardessus,  Id.  art.  1495,  pp.  275,  276; 
Henry  on  Foreign  Law,  238.  This  is  certainly  pressing  the  doctrine  to  a 
very  great  extent. 

1  1  Boullenois,  Observ.  20,  p.  350;  J.  Voet.  Ad  Pand.  lib.  44,  tit.  3,  $  12. 

3  Molin.  Opera,  tom.  3,  Comm.  ad  Cod.  lib.  1,  dt.  1,  1. 1,  p.557|  De 
Prescript,  (edit.  1681);  1  Boullenois,  Observ.  20,  p.  850. 
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reus  habet  dommUum.  Idque  obtinet,  sive  forensis  9U  ii 
de  cujus  re  controversia  est,  sive  incola  loci,  ubi  res  est  siti 
John  Voet  maintains  the  same  doctrine :  Si  prcBseriptu 
implendas  alia  prceJinUa  sint  tempara  in  loco  domicilu  aetof 
alia  in  loco  ubi  reus  donuciUum  fovet,  spectandum  videi 
tempus,  quod  obtinet  ex  statuto  loci,  in  quo  reus  eommaratt 
nisi  de  immobilium prcescriptione  qucestio  sit;  quo  casu  neq 
leges  domicilii  prcescrtbentis,  neque  leges  domicilii  e^, 
ciffus  prcejudicium  prtescriptio  sit,  sed  magis  leges  loci,  in  q 
sita  immobilia,  spectandce  sunt;  cum  tralatitium  sit,  immobH 
regi  lege  loci,  in  quo  sita  sunt^.  Pothier  and  Merlin  fhl 
recognise  the  same  doctrine  \  The  common  law  has  firm 
fixed  its  own  doctrine,  that  the  prescription  of  the  lex  ft 
must  prevail  in  all  cases  of  personal  actions.  In  all  cases 
real  actions,  and  of  actions  touching  things  savouring  of  tl 
realty,  the  prescription  of  the  law  m  ^tas  is  also  to  preva 
And  as,  by  the  common  law,  no  actions  of  this  sort  can  1 
brought  ex  directo,  except  in  the  place  rei  sitce ;  it  folloi 
that  the  lex  fori  governs  as  a  universal  rule,  applicable  1 
all  cases  ^ 

§  582.  But  although  statutes  of  limitation  or  prescriptic 
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*  P.  Voet,  De  Stat.  §  9,  ch.  1,  n.  2,  p.  251,  (edit.  1716);  Id.  p.  305,  (ed 
1661). 

3  J.  Voet,  Ad  Pand.  torn.  2,  lib.  44,  tit.  3,  n.  12,  p.  S77;  3  Barge,  Comi 
on  Col.  and  For.  Law,  pt.  2,  ch.  10,  §  5,  pp.  122, 125  ;  J.  Voet,  Ad  Pn 
torn.  1,  lib.  5,  tit.  1,  n.  77. 

s  Pothier,  Trait6  de  la  Prescript,  n.  247  ;  Merlin,  Bipert.  tit  Preacri 
tion,  sect.  I.  §  3,  n.  7 ;  3  Barge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  c 
10,  §  5,  pp.  123,  124. 

^  See  British  Linen  Company  v.  Drammond,  10  Bam.  &  Cress.  90; 
Huber  r.  Steiner,  2  Biug.  N.  Gas.  202,  209 — 216 ;  Don  v.  Lippmat 
5  Clark  &  Finnell.  R.  1,  13—17 ;  Bulger  v.  Roche,  11  Pick.  R.  36  ;  ] 
Conche  ».  Savatier,  3  John.  Ch.  R.  190,  218,  219;  De  la  Vega  v.  Viani 
1  Barn.  &  Adol.  284  ;  Lincoln  r.  Battelle,  6  Wend.  R.  475 ;  Ante,  §  552 
555 ;  Broh  v,  Jenkins,  9  Martin,  R.  526  ;  3  Burge,  Comm.  on  Col.  and  F< 
Law,  pt.  2,  ch.  10,  §  5,  pp.  123 — 125. — The  Roman  law  seems  to  have  giv 
an  election  to  the  plaintiflP  to  bring  his  action  in  the  domicil  of  the  defends 
(reus)  or  of  the  rei  sitae.  Ante,  §  532;  1  Boullenois,  Obsery.  25,  pp.  61 
619. 
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of  the  place  where  a  suit  is  brought  may  thus  properly  be 
held  to  govern  the  rights  of  parties  in  such  suit,  or,  as  the 
proposition  is  commonly  stated,  the  recovery  must  be 
sought,  and  the  remedy  pursued,  within  the  times  prescribed 
by  the  lex  fori,  without  regard  to  the  lex  loci  contract^,  or 
the  ori^n  or  merits  of  the  cause ;  yet  there  is  a  distinction 
which  deserves  consideration,  and  which  has  been  often  pro- 
pounded. It  is  this : — Suppose  the  statutes  of  limitation  or 
prescription  of  a  particular  country  do  not  only  extinguish 
the  right  of  action,  but  the  claim  or  title  itself,  ipso  facto, 
and  declare  it  a  nullity  after  the  lapse  of  the  prescribed 
period ;  and  the  parties  are  resident  within  the  jurisdiction 
during  the  whole  of  that  period,  so  that  it  has  actually  and 
fiilly  operated  upon  the  case ;  under  such  circumstances  the 
question  might  properly  arise,  whether  such  statutes  of 
limitation  or  prescription  may  not  afterwards  be  set  up  in 
any  other  country  to  which  the  parties  may  remove,  by  way 
of  extinguishment,  or  transfer  of  the  claim  or  title.  This 
is  a  point  which  does  not  seem  to  have  received  as  much 
consideration  in  the  decisions  of  the  common  law  as  it  would 
seem  to  require.  That  there  are  countries  in  which  such 
regulations  do  exist,  is  unquestionable.  There  are  States 
which  have  declared  that  all  right  to  debts,  due  more  than 
a  prescribed  term  of  years,  shall  be  deemed  extinguished ; 
and  that  all  titles  to  real  and  personal  property,  not  pursued 
within  the  prescribed  time,  shall  be  deemed  for  ever  fixed 
in  the  adverse  possessor  ^  Suppose,  for  instance,  (as  has 
occurred),  personal  property  is  adversely  held  in  a  State  for 
a  period  beyond  that  prescribed  by  the  laws  of  that  State, 
and  after  that  period  has  elapsed  the  possessor  should  re- 
move into  another  State  which  has  a  longer  period  of  pre- 


1  See  J.  Voet,  Ad  Pand.  lib.  44,  tit.  3,  §  5,  6,  9;  Ersk.  Inst.  b.  8,  tit.  7, 
§  1,  2,  7,  8;  Beckford  v.  Wade,  17  Ves.  86;  Lincoln  v.  Battelle,  6  Wend. 
R.  475. — ^A  statute  of  this  sort,  extinguishing  the  title  to  real  estate  after 
an  adverse  possession,  and  transferring  the  title  to  the  adverse  possessor^ 
actually  exists  in  the  State  of  Rhode  Island.  Act  of  1822,  Digest  of  Rhode 
Island  Laws,  pp.  363,  364,  (edit.  1822). 
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scription^  or  is  without  any  prescription ;  could  the  origi 
owner  assert  a  title  there  against  the  possessor,  whose  ti 
by  the  local  law^  and  the  lapse  of  time,  had  become  fi 
and  conclusive  before  the  removal  ?  It  has  certainly  b^ 
thought,  that,  in  such  a  case,  the  title  of  the  possessor  c 
not  be  impugned  ^  If  it  cannot,  the  next  inquiry  is,  wi 
ther  the  bar  of  a  statute  extinguishment  of  a  debt,  lege  li 
ought  not  equally  to  be  held  a  peremptory  exception 
every  other  country  ?  This  subject  may  be  deemed  by  soi 
persons  still  open  for  future  discussion.  It  has,  howev 
the  direct  authority  of  the  Supreme  Court  of  the  Unit 
States  in  its  favour^;  and  its  correctness  has  been  reeem 
recognised  by  the  Court  of  Common  Pleas  in  England '. 

In  the  American  Courts,  other  than  the  Supreme  Con 
it  does  not  seem,  hitherto,  to  have  obtained  any  direct  t 
proval  or  recognition.  But,  in  all  the  cases  in  which  t 
question  might  have  been  incidentally  discussed  in  the 
Courts,  the  statutes  under  consideration  did  not  purport 
extinguish  the  right,  but  merely  the  remedy  *. 

§  582  a.  A  question  of  a  kindred  character  has  been  d 
cussed  of  late  years,  both  in  England  and  America ;  ai 
that  is,  whether  the  statute  of  limitations  or  prescripti< 
of  the  country  where  a  suit  is  brought,  is  a  good  defen 


>  See  Bcckford  ».  Wade,  17  Vc«.  88;  Newby  v.  Blakeley,  3 
Mum.  R.  57;  Brent  v.  Chapman,  5  Cranch,  R.  358;  Shelby  v.  Giey, 
Wheat.  R.  361,  371,  372.     But  see  Lord  Dudley  v.  Warde,  Ambler, 

113. 

3  Shelby  v.  Grey.  11  Wheat.  R.  361,  371,  372. 

s  Huber  v.  Steiner,  2  Bing.  N.  Cases,  202,  211.  See  also  Don  v.  Li] 
mann,  5  Clark  &  Finnell.  1,  16,  17;  3  Burge,  Comm.  on  CoL  and  F 
Law,  pt.  2,  ch.  10,  $  5,  pp.  883,  884. 

♦  On  this  subject,  see  De  Couche  v,  Savatier,  3  John.  Ch.  R.  190,  2 
219;  Van  Reimsdyk  r.  Kane,  1  Gallis.  R.  371;  Le  Roy  r.  Crown 
shield,  2  Mason,  R.  151,  and  the  cases  there  cited;  Lincoln  r.  Battelle 
Wend.  R.  475;  1  Doraat,  b.  3,  §  4,  art.  1,  p.  464;  Id.  art.  10,  p.  4< 
John  Voet  says  in  one  place:  **  Si  praescriptioni  implendae  alia  prefinita  s 
tempora  in  loco  domicilii  actoris,  alia  in  loco,  ubi  reus  domicilium  fovet,  sp 
tandum  videtur  tempos,  quod  obtinet  ex  statuto  loci,  in  quo  reus  commo 
tur."     J.  Voet,  Ad  Pand.  lib.  44,  tit.  3,  §  12,  p.  877. 
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and  bar  to  a  suit  brought  there  to  enforce  a  foreign  judg- 
ment. In  both  countries  it  has  been  held^  that  it  is  a  good 
defence  and  bar  ^  In  America  the  case  was  stronger  than  it 
was  as  presented  in  England,  for  it  was  a  judgment  rendered 
in  one  of  the  United  States,  which  was  sought  to  be  en- 
forced in  another  State  of  the  Union ;  and,  therefore,  fell 
within  the  clause  of  the  constitution,  which  declares  that 
full  faith,  and  credit,  and  effect  shall  be  given  in  each  State 
to  the  judicial  proceedings  of  every  other.  It  was  thought 
that  this  clause  did  not  in  the  slightest  degree  vary  the  ap- 
plication of  the  general  principle,  that  in  all  matters  of 
proceedings  in  Courts  the  lex  tod  was  to  govern  ^. 


^  Don  V.  Lippmann,  5  Clark  &  Finnell.  R.  1.  19 — ^21;  M*£lmoyle  v. 
Cohen,  13  Peters,  R.  312. 

3  M'Elmoyle  ».  Cohen,  13  Peters,  R.  312, 327,  328.— Mr.  Justice  Wayne, 
in  delivering  the  opinion  of  the  Court,  after  adverting  to  the  clause  of  the 
constitution  of  the  United  States,  and  the  interpretation  thereof,  said:  "  Sach 
being  the  faith,  credit,  and  effect,  to  be  given  to  a  judgment  of  one  State  in 
another  by  the  Constitution  and  the  act  of  Congress,  the  point  under  consi- 
deration will  be  determined  by  settling  what  is  the  nature  of  a  plea  of  the 
statute  of  limitations.  Is  it  a  plea  that  settles  the  right  of  a  party  on  a  con- 
tract or  judgment,  or  one  that  bars  the  remedy  ?  Whatever  diversity  of  opi- 
nion there  may  be  among  jurists  upon  this  point,  we  think  it  well  settled  to 
be  a  plea  to  the  remedy,  and  consequently,  that  the  lex  fori  must  prevail. 
Higgins  r.  Scott,  2  Barn.  &  Adol.  413;  4  Cowen,  R.  528,  note  10;  Id.  530; 
Van  Reimsdyk  v.  Kane,  1  Gkllis.  R.  371 ;  Le  Roy  v,  Crowninshield,  2  Mason, 
R.  351;  British  Linen  Company  v.  Drummond,  10  Barn.  &  Cress.  903; 
De  la  Vega  r.  Yianna,  1  Bam.  &  Adol.  284;  De  Couche  r.  Savatier,  3  Johns. 
Ch.  R.  190  ;  Lincoln  v.Battelle,  6Wend.  R.  475;  Gulick  v.  Lodes,  Green's 
New  Jersey  Rep.  68 ;  3  Burge,  Comm.  on  Col.  and  For.  Law,  p.  883.  The 
statute  of  Georgia  is,  '  that  actions  of  debt  on  judgments  obtained  in  Courts, 
other  than  the  Courts  of  this  State,  must  be  brought  within  five  years  after 
the  judgment  obtained.'  It  would  be  strange,  if  in  the  now  well-understood 
rights  of  nations  to  organize  their  judicial  tribunals  according  to  their  notions 
of  policy,  it  should  be  conceded  to  them  in  every  other  respect,  than  that  of 
prescribing  the  time  within  which  suits  shall  be  litigated  in  their  Courts. 
Prescription  is  a  thing  of  policy,  growing  out  of  the  experience  of  its  neces- 
sity ;  and  the  time  after  which  suits  or  actions  shall  be  barred,  has  been,  from 
a  remote  antiquity,  fixed  by  every  nation,  in  virtue  of  that  sovereignty  by 
which  it  exercises  its  legislation  for  all  persons  and  property  within  its  juris- 
diction.    This  being  the  foundation  of  the  right  to  pass  statutes  of  prescrip- 
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§  582  b.  It  may  be  important^  then,  carefully  to  dist 
guish  between  cases  where  the  statute  of  limitations 
strictly  a  mere  bar  to  the  remedy,  and  cases  where  it  gc 
directly  to  the  extinguishment  of  the  debt,  claim,  or  rigl 
Where  it  professes  to  dispose  of  the  latter,  it  would  sec 
difficult  to  say,  that  a  mere  removal  to  another  country  c\ 
revive  an  extinguished  debt,  claim,  or  right,  or  change  tl 
positive  title  of  property  acquired  and  perfected  under  t] 
local  law  of  the  place  where  the  parties  and  property  a 
situated  *.  But  where  it  professes  to  deny,  or  control,  < 
extinguish  the  remedy  only,  other  considerations  may  pr 


.'I . 
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tion  or  limitation^  may  not  our  States,  under  our  system,  exercise  this  rig 
in  virtue  of  their  sovereignty  ?  Or  is  it  to  be  conceded  to  them  in  every  oth 
particular,  than  that  of  barring  the  remedy  upon  judgments  of  other  States  \ 
the  lapse  of  time?  The  States  use  this  right  upon  judgments  render 
in  their  own  Courts ;  and  the  common  law  raises  the  presumption  of  the  pa 
ment  of  a  judgment  after  the  lapse  of  twenty  years.  May  they  not  then  lin 
the  time  for  remedies  upon  the  judgments  of  other  States,  and  alter  the  cox 
mon  law  by  statute,  fixing  a  less  or  larger  time  for  such  presumption,  ai 
altogether  barring  suits  upon  such  judgments,  if  they  shall  not  be  brong! 
within  the  time  stated  in  the  statute?  It  certainly  will  not  be  contended,  th 
judgment  creditors  of  other  States  shall  be  put  upon  a  better  footing,  in  r 
gard  to  a  State's  right  to  legislate  in  this  particular,  than  the  judgment  cr 
ditors  of  the  State  in  which  the  judgment  was  obtained.  And  if  this  right  i 
exists,  may  it  not  be  exercised  by  a  State's  restraining  the  remedy  upon  t] 
judgment  of  another  State,  leaving  those  of  its  own  Courts  unaffected  by 
statute  of  limitations,  but  subject  to  the  common  law  presumption  of  paymei 
after  the  lapse  of  twenty  years?  In  other  words,  may  not  the  law  of  a  Sta 
fix  different  times  for  barring  the  remedy  in  a  suit  upon  a  judgment  of  anothi 
State,  and  for  those  of  its  own  tribunals?  We  use  this  mode  of  argument 
shew  the  unreasonableness  of  a  contrary  doctrine.  But  the  point  might  ha^ 
been  shortly  dismissed  with  this  safe  declaration,  that  there  is  no  direct  coi 
stitutional  inhibition  upon  the  States,  nor  any  clause  in  the  Constitution  fro: 
which  it  can  be  even  plausibly  inferred,  that  the  States  may  not  legislate  up( 
the  remedy  in  suits  upon  the  judgments  of  other  States,  exclusive  of  all  inte 
ference  with  their  merits.  It  being  settled,  that  the  statute  of  limitations  ms 
bar  recoveries  upon  foreign  judgments ;  that  the  effect  intended  to  be  give 
under  our  Constitution  to  judgments  is,  that  they  are  conclusive  only  \ 
regards  the  merits;  the  common  law  principle  then  applies  to  suits  upc 
them,  that  they  must  be  brought  within  the  period  prescribed  by  the  loc 
law,  the  lex  fori,  or  the  suit  will  be  barred." 

^  Don  V,  Lippmauu,  5  Clark  &  Finnell.  II.  1, 15 — 17. 


CH.  Xiy«]  JURISDICTION   AND  REBCEDIES.  843 

perly  apply.  It  has^  indeed^  been  decided  upon  a  recent 
occasion,  in  one  of  the  American  Courts,  that  in  cases  fall- 
ing within  the  latter  predicament,  it  will  make  no  differ- 
ence, whether  both  parties  have  remained  domiciled  in 
the  same  country  where  the  original  cause  of  action  arose, 
during  the  whole  period  required  by  the  local  statute  of 
limitations  to  bar  the  remedy  thereon,  or  whether  they 
have  changed  their  domidl  after  it  has  begun  to  run  ^  But 
the  reasoning  which  thus  repels  any  such  distinction  is  not 
so  clear  or  decisive  as  has  been  supposed.  Every  nation 
has  a  complete  and  exclusive  sovereignty  to  enact  laws, 
which  shall  limit  all  rights  of  action  to  certain  prescribed 
periods  within  its  own  tribunals ;  and  to  declare,  that  after 
that  period  all  rights  of  action  shall  be  extinguished ;  and 
if  the  parties  remain  domiciled  within  the  territorial  juris- 
diction during  that  whole  period,  the  law  ipso  facto  operates 
on  the  case,  and  the  rights  of  action  are  completely  extin- 
guished there.  But  the  same  doctrine  is  not  true,  or  rather 
may  not  be  true,  where,  before  the  prescribed  period  has 
arrived,  one  or  both  of  the  parties  have  changed  their  na- 
tional domicil ;  for  by  such  change  they  have  ceased  to  be 
under  the  exclusive  dominion  of  the  nation  whose  statute 
of  limitations  has  begun  to  operate  upon  their  rights  of  ac- 
tion, but  has  not  as  yet  extinguished  them.  The  laws  thereof 
can  no  longer  operate  on  those  rights,  at  least  not  operate 
except  within  the  territorial  limits  of  the  nation.  Elsewhere 
they  can  be  deemed  as  having  only  an  inchoate  and  imper- 
fect effect ;  and  the  change  of  domicil  suspends  their  power 
to  extinguish  the  rights  of  action  in  future,  since  they  can 
have  no  binding  extra-territorial  force.  It  is  no  answer  to 
say,  that  when  once  the  statute  of  limitations  begins  to  run, 
no  subsequent  impediment  stops  it  from  continuing  to  run. 
That  is  true  in  the  nation  whose  laws  contain  such  provi- 
sions, or  inculcate  such  a  doctrine.  But  no  other  nation  is 
boimd  to  give  effect  to  such  provisions  or  to  such  a  doctrine. 


1  Bulger  V.  Roche,  11  Pick.  R.  ZQ. 
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They  are  strictly  intra-territorial  regulations  and  interpi 
tations  of  the  lex  fori,  which  other  nations  are  not  bow 
to  observe  or  keep.  While  the  parties  were  domiciled  thei 
the  statute  of  limitations  continued  to  run  against  then 
but  it  had  not  then  extinguished  any  rights  of  actic 
When  they  changed  their  domicile  the  statute  as  to  the 
or  their  rights  of  action,  in  respect  to  personal  property,  ( 
personal  claims,  was  no  longer  operative  or  obligatory ;  bi 
the  statutes  only  of  their  new  domicil.  It  would,  or  at  lea 
might,  then  require  a  very  different  consideration,  who 
the  local  law  had  before  the  change  of  domicil  actually  e: 
tinguished  all  rights  of  action ;  for  then  to  revive  them 
to  create  new  rights,  and  not  to  enforce  old  rights  subsis 
ing  at  the  time  of  the  removal  \ 


^  lu  Bulger  v.  Roche,  11  Pick.  R.  S6,  the  very  case  arose  of  a  cause 
action  extinguished  by  the  local  law  of  the  country,  (Nova  Scotia),  whe 
both  parties  resided  during  the  whole  period  of  the  running  of  the  Statute 
Limitations ;  and  the  Supreme  Court  of  Massachusetts  held,  that  the  right 
action,  after  a  change  of  domicil  of  the  defendant  by  a  removal  to  Massachi 
setts,  was  not  thereby  extinguished  in  the  State  tribunals,  but  might  1 
pursued  within  the  period  prescribed  by  the  Statute  of  Limitations  of  Massi 
chusetts.  On  that  occasion,  Mr.  Chief  Justice  Shaw,  in  delivering  the  opinic 
of  the  Court,  said : — "  The  facts,  so  far  as  they  are  material,  are  these ;  th 
the  cause  of  action  accrued  in  1821,  more  than  six  years  before  the  con 
mencement  of  this  action;  that  the  plaintiff  and  defendant  were  both  dom 
ciled  at  Halifax,  in  Nova  Scotia,  and  were  subjects  of  the  king  of  Grre 
Britain ;  and  that  by  the  law  of  that  country,  an  action  of  assumpsit  is  barri 
in  six  years.  It  is  stated  in  the  replication,  and  admitted  by  the  rejoinde 
that  the  plaintiff  came  into  this  commonwealth  for  the  first  time  in  1829,  ai 
that  the  action  was  commenced  within  six  years  from  that  time.  That  tl 
law  of  limitation  in  a  foreign  country  cannot  of  itself  be  pleaded  as  a  bar 
an  action  in  this  commonwealth  seems  conceded,  and  is  indeed  too  well  settli 
by  authority  to  be  drawn  in  question.  Byrne  v,  Crowninshield,  17  Mass.  1 
55.  The  authorities,  both  from  the  civil  and  the  common  law,  concur  in  fixii 
the  rule,  that  the  nature,  validity,  and  construction  of  contracts,  is  to  be  dete 
mined  by  the  law  of  the  place  where  the  contract  is  made  ;  and  that  all  r 
medies  for  enforcing  such  contracts  are  regulated  by  the  law  of  the  pla 
where  such  remedies  are  pursued.  Whether  the  law  of  prescription,  or  St 
tute  of  Limitation,  which  takes  away  every  legal  mode  of  recovering  a  del 
shall  be  considered  as  affecting  the  contract  like  payment,  release,  or  jud, 
ment,  which  in  effect  extinguish  the  contract,  or  whether  they  are  to  be  co: 


GH.Xiy.]  JURISDICTION   AND    REMEDIES.  845 

§  583.  What  has  been  thus  far  stated  on  this  head^  may 
be  concluded  by  quoting  a  passage  from  John  Yoet^  the 
correctness  and  force  of  which,  in  point  of  principle,  are 
submitted  to  the  consideration  of  the  reader.  Quod,  si  re- 
stitutio concedenda  sit  non  ex  causa,  quoe  ipsum  negotium  ab 
initio  comitabatur,  (uti  comitatur  metus,  dolus,  error)  sed  ex 
ed,  quce  post  supervenit,  (qualis  est   Usucapio  rerum,  out 

sidered  as  affecting  the  remedy  only  by  determining  the  time,  within  which  a 
particular  mode  of  enforcing  it  shall  be  pursued,  were  it  an  open  question, 
might  be  one  of  some  difficulty.  It  was  ably  discussed  upon  general  prin- 
ciples in  a  late  case  (Le  Roy  v.  Crowninshield,  2  Mason's  R.  151)  before  the 
Circuit  Court,  in  which  however  it  was  fully  conceded  by  the  learned  Judge, 
upon  a  full  consideration  and  review  of  all  the  authorities,  that  it  is  now  to  be 
considered  a  settled  question.  A  doubt  was  intimated  in  that  case,  whether, 
if  the  parties  had  remained  subjects  of  the  foreign  country  until  the  term  of 
limitation  had  expired,  so  that  the  plaintiff's  remedy  would  have  been  extin- 
guished there,  such  a  state  of  facts  would  not  have  presented  a  stronger  case, 
and  one  of  more  serious  difficulty.  Such  was  the  case  in  the  present  in- 
stance. But  we  think  it  sufficient  to  advert  to  a  well-settled  rule,  in  the 
construction  of  the  statute  of  limitations,  to  shew  that  this  circumstance  can 
make  no  difference.  The  rule  is  this,  that  where  the  statute  has  begun  to 
run,  it  will  continue  to  run,  notwithstanding  the  intervention  of  any  impedi- 
ment, which  if  it  had  existed  when  the  cause  of  action  accrued,  would  have 
prevented  the  operation  of  the  statute.  For  instance,  if  this  action  accrued  in 
Nova  Scotia  in  1821,  and  the  plaintiff  or  defendant  had  left  that  country  in 
1825,  within  six  years,  in  1828,  after  the  lapse  of  six  years  the  action  would  be 
as  effectually  barred,  and  the  remedy  extinguished  there,  as  if  both  had  con- 
tinued to  reside  in  Halifax  down  to  the  same  period.  So  that  when  the 
parties  met  here  in  1829,  so  far  as  the  laws  of  that  country,  by  taking  away 
all  legal  remedy,  could  affect  it,  the  debt  was  extinguished,  and  that  equally 
whether  they  had  both  remained  under  the  jurisdiction  of  those  laws  till  the 
time  of  limitation  had  elapsed,  or  whether  either  or  both  had  previously  left 
it.  The  authorities  referred  to,  therefore,  must  be  held  applicable  to  a  case 
where  both  parties  were  subject  to  the  jurisdiction  of  a  foreign  state,  when  the 
bar  arising  from  its  statute  of  limitations  attached.  The  same  conclusion  re« 
suits  from  the  reason  upon  which  these  cases  proceed,  which  is,  that  statutes 
of  limitation  affect  only  the  time  within  which  a  legal  remedy  must  be  pur* 
sued,  and  do  not  affect  the  nature,  validity,  or  construction  of  the  contract. 
This  reason,  whether  well  founded  or  not,  applies  equally  to  cases  where  the 
term  of  limitation  has  elapsed,  when  the  parties  leave  the  foreign  State,  as  to 
those  where  it  has  only  begun  to  run  before  they  have  left  the  State,  and 
elapses  afterwards."  But  see  Don  v.  Lippmann,  5  Clark  &  Finnell.  R.  1, 
15—17. 
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PrcBScriptio  jurium  et  actionum,  propter  ahsentiam  nan  intt 
rupta)  ita  generaliter  definiendum  existimo,  illius  loci  leg 
in  restitutione  faciendd  attendendas  esse,  secundum  cupu  k 
leges  impleta  summo  jure  fuit  per  ahsentiam  Usucapio  t 
Prcescriptio.  Quid  enim,  obsecro,  aut  justius  aut  cequiu 
quam  ut  ex  eorundem  legislatorum  prcescnpto  remedium  m 
versus  Icesionem  indulgeatur,  ex  quorum  prcescripto  et  sumn 
jure  primitus  Icesio  nata  fuit  9  Quibus  consequens  est,  ut, 
immobilium  rerum  Usucapio  impleta  sit,  serventur  in  rest 
tutione  faciendd  jura  regionis,  in  qud  immobiles  res  sitce  9um 
adeoque,  ut  in  amittendo,  sic  et  in  recuperando  dominio,  n 
gantur  immobilia  ex  sitHs  sui  lege,  juxta  vulgatam  reguloi 
in  nuUerid  statutarid.  Sin  mobilia  usucapta  fuerint,  in  rt 
ititutione  magis  erit,  ut  serventur  leges  domicilii  ejus,  qui  pe 
usucapionem  dominium  amiserat;  ut  ita  mobilia,  quce  cen 
sentur  illic  esse,  ubi  domicilium  fovet  dominus,  ex  lege  dwm 
cilii  redeant,  utifuerant  amissa.  Sed  si  actiones  in  personal 
temporis  lapsu,  per  ahsentiam  contingente,  extinctce  sint 
probabiUus  fuerit,  in  illis  restituendis  ob  justam  absentu 
causam  spectandum  esse  jus  loci,  in  quo  debitor  commonUun 
contra  quern  restitutio  petitur:  cum  etiam  ex  istius  loci  leg 
PrcBScriptio  implenda  fuerit  ^ 


1  J.  Yoet,  Ad  Pand.  lib.  4,  tit.  1,  §  29,  p.  241 ;  Henry  on  Foreign  La 
pp.  56|  59. 


'< 
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FOREIGN   JUDGMENTS. 


§  584.  We  come^  in  the  next  place^  to  the  consideration 
of  foreign  judgments^  or  of  the  force  and  effect  of  foreign 
sentences^  exceptio  ret  judicatce.  As  to  the  effect  to  be 
given  to  foreign  judgments^  there  has  been  much  diversity 
of  practice  as  well  as  of  opinion  among  jurists  and  nations. 
We  do  not  speak  here  of  cases  where  the  point  was^  whether 
the  Court  pronouncing  the  judgment  had  jurisdiction  or 
not ;  but^  assuming  the  jurisdiction  to  be  unquestionable, 
what  force  and  effect  ought  to  be  given  to  such  judgment? 
Ought  it  to  be  held  conclusive  upon  the  parties  ?  or  ought 
it  to  be  open  to  impeachment  by  new  evidence,  or  to  be 
re-examined  upon  the  original  merits?  The  subject  may 
be  considered  in  two  general  aspects:  first,  in  regard  to 
judgments  in  rem ;  and  secondly,  in  regard  to  judgments 
in  personam^.  The  latter  is  again  divisible  into  several 
heads :  first,  where  the  judgment  is  set  up  by  way  of  de- 
fence to  a  suit  in  a  foreign  tribunal ;  and  secondly,  where 
the  judgment  is  sought  to  be  enforced  in  a  foreign  tribunal 
against  the  original  defendant  or  his  property ;  and  thirdly, 
where  the  judgment  is  between  subjects,  or  between  f6- 


1  Burgundus  divides  jodgments  (sententie)  into  three  classes :  (1.)  ia 
rem;  (2.)  in  personam;  (8.)  mixed,  in  rem  et  in  personam.  ''Omnium 
condemnationnm  summa  divisio,  pariter  in  tria  genera  dedncitnr.  Aut  enim 
in  rem,  aut  in  personam,  aut  in  utramque  concipiuntur.  In  rem,  quoties 
alicui  res  asseritur,  hoc  est  ejus  esse  dicitur,  vel  jure  creditoris,  aut  alio  mode 
possidenda  datur.  In  personam,  si  condemnetur  ad  aliquid  dandnm  aut 
patiendum,  faciendum  aut  non  faciendum,  vel  si  personas  statum  afficiat.  In 
utramque,  si  et  res  et  persons  simul  in  condemnationem  veniant."  Bur* 
gundus.  Tract.  3,  n,  1,  2,  pp.  84,  85;  1  Boullenoisy  Obsenr.  25,  p.  602. 
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reigners^  or  between  foreigners  and  subjects.  These 
will  in  some  degree  require  a  separate  examination  \ 

§585.  Yattel  has  said  with  great  force,  that  it  is  the 
province  of  every  sovereignty  to  administer  justice  in  all 
places  within  its  own  territory  and  under  its  own  jurisdic- 
tion, to  take  cognizance  of  crimes  committed  there,  and  of  the 
controversies  that  arise  within  it.  Other  nations  ought  to 
respect  this  right ;  and  as  the  administration  of  justice  ne- 
cessarily requires  that  every  definitive  sentence  r^^larly 
pronounced,  be  esteemed  just,  and  executed  as  such  ;  when 
once  a  cause  in  which  foreigners  are  interested,  has  been 
decided  in  form,  the  sovereign  of  the  defendants  ought  not 
to  hear  their  complaints.  •  To  undertake  to  examine  the 
justice  of  a  definitive  sentence,  is  an  attack  upon  the  juris- 
diction of  the  sovereign  who  has  passed  it  ^  Hence  Yattel 
deduces  the  general  rule,  that  in  consequence  of  this  right 
of  jurisdiction,  the  decision  made  by  the  judge  of  the  place 
within  the  extent  of  his  authority,  ought  to  be  respected, 
and  to  take  effect  even  in  foreign  countries'. 

§  586.  Reasonable  as  this  doctrine  seems  to  be,  it  is  dif- 
ficult to  affirm  that  it  has  obtained  the  general  assent  of 
civilized  nations  in  modem  times  in  their  intercourse  with 
each  other.  The  support  which  it  has  received  firom  the 
conunon  law,  is  far  more  extensive  and  uniform  than  it  has 
received  in  the  jurisprudence  of  continental  Europe.  In 
order,  however,  to  found  a  proper  ground  of  recognition  of 
any  foreign  judgment  in  another  country,  it  is  indispensable 
to  establish,  that  the  Court  pronouncing  judgment  should 
have  a  lawful  jurisdiction  over  the  cause,  over  the  thing, 
and  over  the  parties  \  If  the  jurisdiction  fails  as  to  either, 
it  is,  (as  we  have  already  seen),  treated  as  a  mere  nullity, 
having  no  obligation,  and  entitled  to  no  respect  beyond  the 


*  See  on  this  subject,  3  Burge,  Comin.  on  Col.  and  For.  Law,  pt.  2,  ch. 
24,  pp.  1014—1080. 

2  Vattel,  b.  2,  ch.  7,  §  84.  3  Id.  §  85. 

*  See  1  Boullenois,  Observ.  25,  pp.  018 — C20. 
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domestic  tribunals  \  And  this  is  equally  true^  whether  the 
proceedings  be  in  rem,  or  in  personam,  or  in  rem  and  also  in 
personam  K 

.  §587.  This  subject  was  a  good  deal  considered  in  a 
celebrated  case^  (a  proceeding  in  reni),  before  the  Supreme 
Court  of  the  United  States^  where  the  principal  point  was^ 
whether  there  had  been  a  change  of  the  ownership  of  the 
property  by  the  sentence  of  a  foreign  court  in  a  suit  there 
pending  in  rem.  Upon  that  occasion  Mr.  Chief  Justice 
Marshall^  in  delivering  the  opinion  of  the  Courts  used  the 
following  language :  *'  The  power  of  the  (foreign)  Court,  then, 
is  of  necessity  examinable  to  a  certain  extent  by  that  tri- 
bunal which  is  compelled  to  decide  whether  its  sentence  has 
changed  the  right  of  property.  The  power  under  which  it 
acts  must  be  looked  into ;  and  its  authority  to  decide  ques- 
tions which  it  professes  to  decide,  must  be  considered. 

§  588.  "  But  although  the  general  power,  by  which  a 
Court  takes  jurisdiction  of  causes  must  be  inspected,  in  order 
to  determine  whether  it  may  rightfully  do  what  it  professes 
to  do,  it  is  still  a  question  of  serious  difficulty ;  whether  the 
situation  of  the  particular  thing  on  which  the  sentence  has 
passed,  may  be  inquired  into  for  the  purpose  of  deciding 
whether  that  thing  was  in  a  state  which  subjected  it  to  the 
jurisdiction  of  the  Court  passing  the  sentence.  For  example, 
in  every  case  of  a  foreign  sentence  condemning  a  vessel  as 
prize  of  war,  the  authority  of  the  tribunal  to  act  as  a  prize 
court  must  be  examinable.  Is  the  question,  whether  the 
vessel  condenmed  was  in  a  situation  to  subject  her  to  the 
jurisdiction  of  that  court,  also  examinable?  This  ques- 
tion, in  the  opinion  of  the  Court,  must  be  answered  in  the 
affirmative. 

1  Ante,  §  589,  646,  547 ;  Bnchanan  v.  Rucker,  9  East,  R.  192;  Bissell 
V.  Briggs,  9  Mass.  R.  462;  Shumway  9.  Stillman,  6  Wend.  R.  447;  Don 
V.  Lippmann,  5  Clark  &  Finnell.  1,  20,  21 ;  4  Cowen,  R.  524,  n.;  1  Starkie 
on  Evid.  pt.  2,  §  68,  p.  214;  Henry  on  Foreign  Law,  18,  n. ;  Id.  23 ;  Id. 
78 ;  Cavan  v.  Staart,  1  Stark.  525 ;  Hall  v.  Williams,  6  Pick.  282  ;  Wood 
9.  Tremere,  6  Pick.  R.  854, 

a  Ibid. 
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§  589.  ^'  Upon  principle^  it  would  seem  that  the  opera- 
tion of  every  judgment  must  depend  on  the  power  of  the 
Court  to  render  that  judgment;  or^  in  other  words,  on  ita 
jurisdiction  over  the  subject-matter  which  it  has  determined. 
In  some  cases^  that  jurisdiction  unquestionably  depends  as 
well  on  the  state  of  the  thing  as  on  the  constitution  of  the 
Court.     If  by  any  means  whatever  a  prize  court  should  be 
induced  to  condemn,  as  prize  of  war,  a  vessel  which  was 
never  captured,  it  could  not  be  contended  that  this  con- 
demnation operated  a  change  of  property.    Upon  principle, 
then,  it  would  seem,  that,  to  a  certain  extent,  the  capacity 
of  the  Court  to  act  upon  the  thing  condemned,  arising  from 
its  being  witliin  or  without  their  jurisdiction  as  well  as  the 
constitution  of  the  Court,  may  be  considered  by  that  tribunal 
which  is  to  decide  on  the  effect  of  the  sentence. 

§  690.  '*  Passing  from  principle  to  authority,  we  find, 
that  in  the  Courts  of  England,  whose  decisions  are  particu- 
larly mentioned,  because  we  are  best  acquainted  with  them, 
and  because,  as  is  believed,  they  give  to  foreign  sentences  as 
full  effect  as  are  given  to  them  in  any  part  of  the  civilized 
world,  the  position,  that  the  sentence  of  a  foreign  Coort  is 
conclusive  with  respect  to  what  it  professes  to  decide,  is 
uniformly  qualified  with  the  limitation,  that  it  has,  in  the 
given  case,  jurisdiction  of  the  subject-matter  \* 

§  591.  Let  us  now  consider  the  operation  of  judgments 
in  the  different  classes  of  cases  which  have  been  dready  ad« 
verted  to.  And  first,  in  relation  to  judgments  in  rem.  If 
the  matter  in  controversy  is  land,  or  other  immovable  pro- 
perty, the  judgment  pronounced  in  the  forum  ret  nice  is  held 
to  be  of  universal  obligation  as  to  all  the  matters  of  right 
and  title  which  it  professes  to  decide  in  relation  thereto*. 
This  results  from  the  very  nature  of  the  case ;  for  no  other 
Court  can  have  a  competent  jurisdiction  to  inquire  into,  or 
settle  such  right  or  title.    By  the  general  consent  of  nations. 


1  Rose  r.  Himely,  4  Crancli,  269,  270. 
3  Ante,  §532,  545,  551. 
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therefore^  in  cases  of  immovables^  the  judgment  of  the/ort^m 
rei  sitce  is  held  absolutely  conclusive  ^  Immobilia  ejtLsjuHs^ 
dictionis  esse  repuiantur,  uhi  sita  sunt  ^  On  the  other  hand, 
a  judgment  in  any  foreign  country,  touching  such  immov- 
ables, will  be  held  of  no  obligation.  John  Voet  is  explicit 
on  this  point :  Licet  autem  regulariter  judex  requmtus  non 
cognoscat  de  Justitid  sententias  per  alterum  judicem  latce,  nee 
earn  ad  examen  penitius  revocet,  sed  pro  justitid  ejus  ac  tequi* 
tate  proesumat.  Tamen  si  animadvertat,  earn  directo  contra 
sui  territorii  statuta  latam  esse  circa  res  immobiles,  in  sua 
territorio  sitas,  eandem  non  exsequitur;  uti  nee,  si  alias  ahs' 
que  proUxd  causce  cognitione  constet,  sententiam  nuUam  esse*. 
§  592.  The  same  principle  is  applied  to  all  other  cases 
of  proceedings  in  rem,  against  movable  property  within  the 
jurisdiction  of  the  Court  pronouncing  the  judgment^.  What- 
ever the  Court  settles  as  to  the  right  or  title,  or  whatever  dis- 
position it  makes  of  the  property  by  sale,  revendication, 
transfer,  or  other  act,  will  be  held  valid  in  every  other  coun- 
try where  the  same  question  comes  directly  or  indirectly  in 
judgment  before  any  other  foreign  tribunal.  This  b  very 
familiarly  known  in  the  cases  of  proceedings  in  rem  in  foreign 
Courts  of  Admiralty,  whether  they  are  causes  of  prize,  or  of 
bottomry,  or  of  salvage,  or  of  forfeiture,  or  of  any  the  like 
nature,  over  which  such  Courts  have  a  rightfid  jurisdiction, 
founded  on  the  actual  or  constructive  possession  of  the  sub- 
ject-matter {resy.   The  same  rule  is  applied  to  other  courts 


1  1  Boullenois,  Observ.  25,  pp.  618,  619,  628. 

3  Id.  p.  619;  1  Hertii,  Opera,  De  Coliis,  §  4,  n.  78,  pp.  158,  154,  (edit. 
1787);  Id.  p.  216,  (edit.  1716.)  See  also  J.  Voet,  Ad  Pand.  torn.  1,  lib.  1, 
tit.  4,  ps.  2,  D.  11,  p.  44,  and  Ante,  §  862,  o.  8. 

3  J.  Voet,  Ad  Pand.  torn.  2,  lib.  42,  tiU  1,  n.  41,  p.  788. 

^  See  Kaims  on  Equity,  b.  8,  ch.  8,  $  4. 

^  Croudson  v.  Leonard,  4  Crancb,  484 ;  Williams  r.  Armroyd,  7  Crancli, 
R.  428;  Rose  v.  Himley,  4  Cranch,  241;  Hudson  r.  Ghiestier,  4  Cranch, 
293;  The  Mary,  9  Crancb,  126,  142—146;  1  Starkie  on  Eyidence,  pt.  2, 
§  81,  p.  288,  &c.;  Marshall  on  Insur.  b.  1,  ch.  9,  §  6,  pp.  412,  485;  Cases 
cited  in  4  Cowen,  R.  520,  n.  8 ;  Ghrant  v.  MOLachlin,  4  John.  R.  84 ;  Peters 
9.  The  Warren  Insur.  Co.  8  Sumneri  Rep.  889;  S.  C.  1  Chand.  Law  Re< 
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proceeding  in  rem,  such  as  to  the  Court  of  Exchequer  ii 
England^  and  to  other  Courts  exercising  a  like  jurisdictioi 
in  rem  upon  seizures  ^  And  in  cases  of  this  sort  it  is  whoUj 
immaterial  whether  the  judgment  be  of  acquittal  or  of  coit 
demnation.  In  both  cases  it  is  equally  conclusive '•  But 
the  doctrine^  however^  is  always  to  be  understood  with  this 
limitation^  that  the  judgment  has  been  obtained  bond  Jidt 
and  without  fraud ;  for  if  fraud  has  intervened^  it  will  doubt- 
less avoid  the  force  and  validity  of  the  sentence'.  So  it 
must  appear^  that  there  have  been  regular  proceedings  to 
found  the  judgment  or  decree ;  and  that  the  parties  in  in- 
terest in  rem  have  had  notice^  or  an  opportunity  to  appear 
and  defend  their  interests^  either  personally  or  by  their  pro- 
per representatives^  before  it  was  pronounced ;  for  the  com- 
mon justice  of  all  nations  requires  that  no  condemnation 
should  be  pronounced  before  the  party  has  an  opportunity 
to  be  heard  ^. 

§  592  a.  Proceedings  also  by  creditors  against  the  per- 
sonal property  of  their  debtor  in  the  hands  of  third  persons, 
or  against  debts  due  to  him  by  such  third  persons,  (com- 
monly called  the  process  of  foreign  attachment  or  garnish- 
ment, or  trustee  process),  are  also  treated  as  in  some  sense 
proceedings  in  rem,  and  are  deemed  entitled  to  the  same 


ilii  porter,  222;  Blad  v.  Bamfield,  3  Swanst.  R.  604,  605;  Bradstreet  v.  Nep- 

iBi  tane  Insur.  Co.  2  Chand.  Law  Rep.  262,  264,  265 ;   S.  C.   S  SDmner, 

I  Rep.  600;  Magoun  v.  New  England  Inaar.  Co.  3  Chand.  Law  Rep,  127» 

130,  13L 

1  Ibid,  and  Starkie  on  Evid.  pt.  2,  %  67,  80, 81,  p.  336;  Gekton  v.  Hoyt, 
S  Wheaton,  R.  246 ;  Williams  v.  Armroyd,  7  Cranch,  423. 
9  Ibid. 

3  See  Post,  §  597;  Duchess  of  Kingston's  Case,  11  State  Trials,  pp.  261, 
262;  S.  C.  20  Howell,  State  Trials,  p.  355;  Id.  p.  538,  the  opinion  of  the 
Judges;  Bradstreet  ».  The  Neptune  Insur.  Co.  2  Chand.  Law  Rep.  262,  264, 
265;  S.  C.  3  Sumner,  R.  600;  Magoun  ».  The  New  England  Insur.  Co. 
||^  8  Chand.  Law  Rep.  127,  130,  131. 

^    ^  *  Sawyer  v,  Maine  Fire  and  Mar.  Insur.  Co.  12  Mass.  R.  291;   Brad- 

street v.  The  Neptune  Insur.  Co.  2  Chand.  Law  Rep.  263;   S.  C.  3  Sumner, 
R.  600;  Magoun  p.  New  England  Insur.  Co.  3  Chand.  Law  Rep.  127,  130. 


.^ 
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consideration  \  But  in  this  last  class  of  cases  we  are  espe- 
cially to  bear  in  mind^  that  to  make  any  judgment  effectual 
the  Court  must  possess  and  exercise  a  rightful  jurisdiction 
over  the  res,  and  also  over  the  person^  at  least  so  far  as  the 
res  is]|  concerned^  otherwise  it  will  be  disregarded.  And  if 
the  jurisdiction  over  the  res  be  well  founded^  but  not  over 
the  person^  except  as  to  the  res,  the  judgment  will  not  be 
either  conclusive  or  binding  upon  the  party  in  personam,  al- 
al though  it  may  be  in  rem^. 

§  593.  In  all  these  cases  the  same  principle  prevails^  that 
the  judgment^  acting  in  rem,  shall  be  held  conclusive  upon 
the  title  and  transfer  and  disposition  of  the  property  itself, 
in  whatever  place  the  same  property  may  afterwards  be 
founds  and  by  whomsoever  the  latter  may  be  questioned; 
and  whether  it  be  directly  or  incidentally  brought  in  ques- 


1  See  cases  cited  in  4  Cowen,  R.  520»  521,  n.;  Ante»  $  549;  Holmes  v. 
Remsen,  20  John.  R.  229;  Hull  v.  Blake»  13  Mass.  R.  153;  M'Daniel  o. 
Hughes,  3  East,  R.  366;  Phillips  v.  Hunter,  2  H.  Black,  402,  410. 

^  Ante>  549,  and  note;  Bissell  v.  Briggs,  9  Mass.  R.  468.  See  also 
3  Burge,  Comm.  on  Col.  and  For.  Law,  pt.  2,  ch.  24,  pp.  1014 — 1019. — 
Some  very  important  questions  may  arise  in  cases  of  foreign  attachment  or 
garnishment.  Suppose  A.,  a  creditor  of  B.,  should  bring  a  suit  by  foreign 
attachment  or  garnishment  in  a  foreign  country  against  C,  as  garnishee  of  the 
property  or  credits  of  B.,  will  a  judgment  rendered  in  that  suit  conclude  D., 
who  claims  the  same  property  or  credit  by  a  prior  title  in  another  suit  there- 
for in  the  same  country,  or  in  another  country  ?  Will  it  make  any  difFerence, 
that  A.,  before  obtaining  his  judgment,  had  notice  of  D.'s  claim  and  right? 
Will  it  make  any  difference,  that  D.  might  by  the  lex  fori  have  intervened  in 
the  first  suit  to  vindicate  his  title,  and  to  support  it,  if  he  was  not  domiciled 
in  the  country  at  the  time,  although  he  had  notice  of  the  same  suit?  Another 
case  may  be  put  involving  similar  considerations.  Suppose  a  suit  is  brought 
in  a  foreign  country  by  A.  against  B.  to  recover  property  there  situate,  to 
which  C,  who  is  domiciled  in  a  foreign  country,  also  claims  title ;  and  by  the 
law  of  the  country  where  the  suit  is  brought,  C.  might  intervene  for  his  title; 
but  he  does  not,  although  he  has  notice  of  the  suit.  If  A.  obtains  judgment 
in  the  suit  for  the  property  against  B.,  will  that  judgment  bind  C.  in  the 
courts  of  that  country  in  a  subsequent  suit  brought  there  by  C.  against  A.  for 
the  same  property?  If  it  will  bind  him  there,  will  it  bind  him  in  a  suit 
brought  in  the  country  of  his  own  domicil,  or  in  another  foreign  country? 
These  questions  are  propounded  for  the  consideration  of  the  learned  reader, 
without  any  attempt  to  discuss  or  solve  them. 
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lion.  But  it  is  not  so  muTenally  settled,  that  die  jadgwa 
is  condosire  of  all  tiie  paints  which  are  incidentally  di^ioH 
of  by  the  judgment,  or  of  the  fects  or  all^ations  upoa  whit 
it  professes  to  be  founded.  In  this  respect  difierent  nili 
are  adopted  by  difi^<mt  States,  both  in  Europe  and  i 
America.  In  Ekigland  such  judgments  are  held  condmsiTi 
not  only  tfi  rem,  but  also  as  to  all  the  points  and  £acts  wine 
tb^  professedly  or  incidentally  dedde  *.  In  some  of  & 
American  States  the  same  doctrine  prevails.  While  in  othe 
American  States  the  judgments  are  held  cooclnsiYe  only  c 
rem,  and  may  be  controverted  as  to  all  the  incidental  groimd 
and  facts  on  wln<^  they  jM'ofess  to  be  founded '. 

§  694.  A  similar  doctrine  has  been  contended  ior,  am 
in  muiy  eases  successfiilly,  in  &Tour  of  sentences  of  a  pecnliai 
diaracter;  such  as  those  which  toach  the  general  Tnpnrit] 
ni  persons,  and  those  which  concern  marriage  and  divorce 
Thus,  foreign  jurists  strongly  contend,  that  the  decree  of  i 
toniga  Court,  declaring  the  state  (^ttattu)  of  a  peisoi,  anc 
placing  him  as  an  idiot,  or  minor,  or  prodigal  under  gnarcKan' 
ship,  ought  to  be  deemed  of  unirersal  authority  and  dbliga- 
tioD  \    And  so  it  ought«  and  doubtless  would  be  i 


'  Ib  Blad  9.  BMuflcU,  decided  by  Lord  NottiofihBm,  mod  xeported  ii 
Z  SwuuL  R.  604,  a  pcrpetoal  injnnclioii  wu  avuded  to  mmin  c«ittii 
uitt  of  tiM|itH  and  troTer  for  aeizing  the  goodj  ef  the  defondaat  (BamflddJ 
far  trading  in  Jtelaod,  contrary  to  ceitain  piivile^e  granted  to  the  plainlil 
and  othera.  The  property  naa  (eized  uid  oondemned  in  the  Daaiah  Comttj 
Z.oid  Nottingham  held  the  aeutence  conclaaiT*  agaioat  the  niita,  and  awudd 
the  injunction  accordingly. 

9  See  4  Cowen,  R.  S22,  a.  and  cawf  citedi  YandeoheiiTel  v,U.  luar.  Co. 

3  Cain.  CaMe  in  Err.  217;  2  John.  CaMi,  451;  Id.  481;  RobinaoD  9. 
JoDca,  SMaaa.  R.  536;  Moleyv.  Shattuck,  3  Cranch,  488;  2  Kent,  ComiB. 
Lect.  at,  pp.  120,  181,  3id  edit,  and  cases  there  citedi  Tarleton  c.  Tsrleton, 

4  M.  ft  Selw.  20.  See  Peters  v.  Warren  Insur.  Co.  3  Sumner,  R.  p.  389; 
B.C.  1  Chand.  Law  Reporter,  281;  Gelston  v.  Hoyt,  3  Wheat.  E.  246. 

s  1  BouUenois,  Observ.  20,  p.  603,  Bucgundus'a  opinion.  Indeed  Bui- 
gundus  seems  to  have  been  of  opinion,  that  the  only  judgments  which  oogbi 
to  have  any  force  or  operation  extra- territorially,  are  those  which  respect  the 
■tate  and  condition  of  persons.  &ei  quoniam  omois  propositi  noatii  sumnn 
t6  spectat,  ut  scialur,  utrilm  sunm  eententia  egrediatur  teiritoriuni,  excntia- 
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in  regard  to  all  acts  done,  and  authority  ex^cised  within 
the  jurisdiction  of  the  sovereign,  whose  tribunals  have  pro* 
nounced  the  sentence.  But  the  necessity  of  giving  it  uni- 
versal effect,  so  as  to  make  the  guardianship  operative  and 
effectual  in  all  other  countries,  in  regard  to  the  person  and 
his  property  in  those  countries,  is  not  so  obvious.  But  we 
have  already  had  occasion  to  consider  this  subject  in  another 
place  K 

§  595.  As  to  sentences  confirming  marriages,  or  granting 
divorces,  they  may  well  stand  upon  a  distinct  ground.  If 
they  are  pronounced  by  ccmipetent  tribunals  in  regard  to 
persons  within  the  jurisdiction,  there  is  great  reason  to  say, 
that  they  ought  to  be  held  of  universal  conclusivcsiess,  force, 
and  effect,  in  all  other  countries.  Lord  Hardwicke  is  re- 
ported to  have  said  in  a  case  before  him,  in  which  the  validity 
of  a  marriage  in  France  was  asserted  to  have  been  established 
by  the  s^itence  of  a  Court  in  France,  having  the  proper 
jurisdicticMi  thereof ;  "  It  is  true,  that  if  so,  it  is  conclusive, 
whether  in  a  foreign  Court  or  not,  from  the  law  of  nations 
in  such  cases;  otherwise  the  rights  of  mankind  would  be 
very  precarious  ^.** 

§  596.  On  the  other  hand  Lord  Stowell,  in  a  case  before 
him,  in  which  the  validity  of  a  foreign  sentence  of  divorce 
was  set  up  as  a  bar  to  proceedings  in  the  English  Ecclesi- 
astical Courts  between  the  same  parties,  said :  ^^  Something 
has  been  said  on  the  doctrine  of  law,  regarding  the  respect 
due  to  foreign  judgments ;  and  undoubtedly  a  sentence  of 
separation  in  a  proper  Court  for  adultery  would  be  entitled 
to  credit  and  attention  in  this  Court.  But  I  think  the  con- 
cluaon  is  carried  too  far,  when  it  is  said  that  a  sentence  of 


mas  itaqne  Baturam  singularam.  Nam  mihi  tola  (says  he)  ilia  8ententia»  quae 
de  statu  peraone  fertor*  ezplicara  Tires  extra  territoni  limites  videtur.  Bor- 
gundas,  Tract.  3,  n.  11«  12,  p.  90;    1  Boallenois,  Observ.  25,  p.  603. 

1  Ante,  §  495—504. 

^  Roast  0.  Ghtrvin,  1  Yes.  157*  See  also  a  case  in  the  time  of  Charles  IT., 
cited  by  Lord  Hardwicke  in  Boncher  v.  LawsoDi  Caa.  T.  Hard*  39;  and 
also  in  Kennedy  r.  Earl  of  Cassilis,  2  Swanst.  R.  226|  note. 
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nullity  of  marriage  is  necessarily  and  universally  binding 
other  countries.  Adultery  and  its  proofs  are  nearly  1 
same  in  all  countries.  The  validity  of  marriage,  howev 
must  depend,  in  a  great  degree^  on  the  local  regulations 
the  country  where  it  is  celebrated.  A  sentence  of  nullity 
marriage^  therefore^  in  the  country  where  it  was  solemnize 
would  carry  with  it  great  authority  in  this  country.  Bu 
am  not  prepared  to  say  that  a  judgment  of  a  third  count 
on  the  validity  of  a  marriage  not  within  its  territories,  n 
had  between  subjects  of  that  country^  would  be  universal 
binding.  For  instance,  the  marriage  alleged  by  the  hi 
band,  is  a  French  marriage ;  a  French  judgment  on  th 
marriage  would  have  been  of  considerable  weight;  but 
does  not  follow  that  the  judgment  of  a  Court  at  Brusse 
on  a  marriage  in  France^  would  have  the  same  authoril 
much  less  on  a  marriage  celebrated  here  in  England.  H; 
there  been  a  sentence  against  the  wife  for  adultery  in  Br 
bant,  it  might  have  prevented  her  from  proceeding  with  w 
effect  against  her  husband  here ;  but  no  such  sentence  an 
where  appears  K** 

§  597.  This  subject,  however,  has  already  been  consider 
at  large  in  the  preceding  discussions  relative  to  divorc 
The  result  of  the  doctrine  therein  stated  is,  that  the  Engli 
Courts  seem  not  to  be  disposed  to  admit,  that  any  val 
sentence  of  divorce  can  be  pronounced  in  any  foreign  cou 
try,  which  shall  amount  to  the  dissolution  of  a  marria 
celebrated  in  England  between  English  subjects,  at  least 
&r  as  such  a  divorce  is  to  have  any  force  or  operation 
England.  At  the  same  time  it  may  be  remarked,  that  t 
doctrine,  so  apparently  held,  has  undergone  very  elabon 
discussions  at  a  very  recent  period ;  and  the  grounds  up 
which  it  rests  have  been  greatly  shaken  ^  But  in  Scotlai 
and  in  America,  a  different  doctrine  is  maintained;  and 


1  Sinclair  v.  Sinclair,   1  Hagg.  Consist.  Rep.  297.     See  also  Scrimsl 
V.  Scrimshire,  2  Hagg.  Consist.  Rep.  397,  410. 
a  Ante,  §  215,  225—228. 
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is  firmly  held^  that  a  sentence  of  divorce  pronounced  between 
parties  actually  domiciled  in  the  country^  whether  natives 
or  foreigners^  by  a  competent  tribunal^  having  jurisdiction 
over  the  case^  is  valid^  and  ought  to  be  held  everywhere  a 
complete  dissolution  of  the  marriage,  in  whatever  country  it 
may  have  been  originally  celebrated  \  Of  course  we  are  to 
understand  that  the  sentence  is  obtained  bondjide  and  with- 
out fraud;  for  fraud  in  this  case,  as  in  other  cases,  will 
vitiate  any  judgment,  however  well  founded  in  point  of  juris- 
diction ^. 

§  598.  In  the  next  place,  as  to  judgments  in  personam. 
And  here  a  distinction  is  commonly  taken  between  suits 
brought  by  a  party  to  enforce  a  foreign  judgment,  and  suits 
brought  against  a  party  who  sets  up  a  foreign  judgment  in 
bar  of  the  suit  by  way  of  defence.  In  the  former  case  it  is 
often  urged  that  no  sovereign  is  bound  ^'iir^  gentium  to  exe- 
cute any  foreign  judgment  within  his  dominions;  and, 
therefore,  if  execution  of  it  is  sought  in  his  dominions,  he  is 
at  liberty  to  examine  into  the  merits  of  the  judgment,  and 
to  refuse  to  give  effect  to  it,  if  upon  such  examination  it 
should  appear  unjust  and  unfounded.  He  acts  in  executing 
it  upon  the  principles  of  comity ;  and  has,  therefore,  a  right 
to  prescribe  the  terms  and  limits  of  that  comity  *.  But  it 
is  otherwise,  (it  is  said),  where  the  defendant  sets  up  a 
foreign  judgment  as  a  bar  to  proceedings ;  for  if  it  has  been 
pronounced  by  a  competent  tribunal,  and  carried  into  ef- 
fect, the  losing  party  has  no  right  to  institute  a  new  suit  else- 


1  See  Ante,  §  212,  215—280. 

^  See  Starkie  on  Evid.  pt.  2,  $  77,  79,  83  ;  Duchess  of  Kingston's  case, 
11  State  Trials,  261,  262;  S.C.  20  Howell,  State  Trials,  855,  and  the  opi- 
nion of  the  Jadges;  Id.  p.  588,  note.  See  also  Mr.  Hargrave's  learned 
argument  in  this  case,  as  to  the  conclusiveness  of  res  adjudicata,  especially  in 
cases  of  jactitation  of  marriage  and  divorce,  and  of  the  effect  of  fraud  in  pro- 
curing such  sentences.  Harg.  Law  Tracts,  449,  479,  488.  See  also  Bowles 
V.  Orr,  1  Younge  &  Coll.  464. 

3  2  Kent,  Comm.  Lect.  87,  pp.  119,  120,  8rd  edit.;  and  the  cases  there 
cited.     See  also  1  Boullenois^  Observ.  25,  p.  601 ;  Post,  $  611 — 618. 
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where^  and  thus  to  bring  the  matter  again  uito  controrefa 
and  the  other  party  is  not  to  lose  the  protection  which  t 
foreign  judgment  gave  him.  It  is  then  res  ju£eata,  wUi 
ought  to  be  received  as  condnsive  evidence  of  right ;  ai 
the  exceptio  ret  judieaUB,  under  soch  circumstances^  is  e 
titled  to  universdi  conclusiveness  and  respect  ^  Tfaia  di 
tinction  has  been  very  frequently  recognised  as  having 
just  foundation  in  international  justice^. 

§  599*  Lord  Chief  Justice  Eyre  has  stated  it  with  I 
usual  force  in  an  elaborate  judgment.  ''  If  we  had  U 
meentB/*  said  he^  **  we  could  not  examine  a  judgment  of 
Court  in  a  foreign  State  brought  before  us  in  this  manne 
(that  is,  by  the  defendant  as  a  bar).  It  is  in  one  way  onl 
that  the  sentence  or  judgment  of  the  Court  of  a  fordg 
State  is  examinable  in  our  Courts,  and  that  is,  when  tl 
party  who  claims  the  benefit  of  it  applies  to  our  Coorts  1 
enforce  it.  When  it  is  thus  voluntarily  submitted  to  oi 
jurisdiction  we  treat  it  not  as  obligatory  to  tiie  extent  1 
which  it  would  be  obligatory,  perhaps,  in  the  conntry  i 
which  it  was  pronounced,  nor  as  obligatory  to  the  extent  i 
which,  by  our  law,  sentences  and  judgments  are  obligator] 
not  as  conclusive,  but  as  matter  in  pais ;  as  a  consideratic 
primd  facie  sufficient  to  raise  a  promise.  We  examine  : 
as  we  do  all  other  considerations  of  promises ;  and  for  thi 
purpose  we  receive  evidence  of  what  the  law  of  the  foreig 
State  is,  and  whether  the  judgment  is  warranted  by  the 
law.  In  all  other  cases  we  give  entire  faith  and  credit  i 
the  sentences  of  foreign  Courts,  and  consider  them  as  coi 
elusive  upon  us  ^J*  The  same  distinction  is  found  applie 
in  the  same  manner  in  the  jurisprudence  of  Scotland  \ 

§  599  a.  The  view  which  was  thus  taken  by  Lord  Chii 

1  2  Kent,  Coram.  Lect.  37, pp.  119,  120,  3rd  edit.;  and  cases  there  cite 

2  Id.  and  cases  there  cited;  Burrows  v,  Jemino,  2  Str.  R.  733;  S.  i 
cited  cas.  T.  Hard.  87;  Boucher  v»  Lawson,  cas.  T.  Hard.  89;  2  Swans 
R.  326,  note;  Tarleton  v.  Tarleton,  4  M.  &  Selw.  20;  Taylor  v.  Phelp 
1  Gill  &  John.  R.  492;  Griswold  r.  Pitcairn,  4  Connect.  R.  85. 

3  Phillips  V.  Hunter,  2  H.  Black.  R.  410. 
*  Erskine,  Inst.  b.  4,  tit.  3,  §  4. 
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Justice  Eyre  does  not  appear  to  have  been  acted  upon  to  its 
full  extent  in  subsequent  times.  It  would  seem  a  natural 
result  from  that  view  that  if  a  suit  was  brought  for  tha 
same  cause  of  action  in  an  English  Courts  which  had  al- 
ready been  decided  in  favour  of  either  party  in  a  foreign 
Court  of  competent  jurisdiction^  and  was  final  and  conclu- 
sive there,  that  judgment  might  be  well  pleaded  in  bar  of 
the  new  suit  upon  the  original  cause  of  action,  and  wouldj 
if  bond  Jide,  be  conclusive.  It  may  be  doubted,  however, 
whether  the  same  doctrine  is  at  present  entertained  in 
England.  In  a  recent  case  the  Court  seem  to  have  thought, 
that,  if  a  plaintiff  has  recovered  judgment  in  a  foreign 
country  upon  any  original  cause  of  action,  he  may,  notwith- 
standing, sue  in  England  upon  that  original  cause  of  action, 
or  may  sue  upon  the  judgment  there  obtained,  at  his  op- 
tion ;  because  the  original  cause  of  action  is  not  merged  in 
such  a  judgment  \  Now,  if  the  ori^nal  cause  of  action  ia 
not  merged  in  a  case  where  the  judgment  is  in  favour  of 
the  plaintiff,  it  seems  difficult  to  assert  that  it  is  merged  by 
a  judgment  in  the  foreign  Court  in  favour  of  the  defendant. 
§  600.  Lord  Kaims  has  marked  out  and  supported  an- 
other distinction  between  suits  sustaining  and  suits  dismiss- 
ing a  claim.  ''  In  the  last  place,**  says  he,  '^  come  fcnreign 
decrees,  which  are  of  two  kinds,  oae  sustaining  the  claim, 
and  one  dismissing  it.  A  foreign  decree  sustaining  the 
claim  is  not  one  of  those  universal  titles  which  ought  to  be 
made  effectual  everywhere.  It  is  a  title  that  depends  on 
the  authority  of  the  Court  whence  it  issued,  and,  therefore, 
has  no  coercive  authority  extra  territorium.  And  yet,  as  it 
would  be  hard  to  oblige  the  person,  who  claims  on  a  decree, 
to  bring  a  new  action  against  his  party  in  every  country  to 

^  Smith  V.  NicoUs,  5  Bing.  N.  Cases,  208,  221—224.  There  were 
peculiar  circumstances  in  the  case,  and,  therefore,  tbe  point  wae  not  post* 
tiTely  decided.  The  same  doctrine  seems  to  have  been  asserted  in  Hall  v* 
Odber,  11  East,  R.  118;  but  there  also  it  was  not  directly  decided.  Bat 
see  Plummer  v,  Woodhouse,  4  Bam.  &  Cresw.  R.  625;  Ante,  {  547|  note; 
Becqnet  «•  McCarthy,  2  Banu  &  AdoL  961 ;  Ante,  §  548  a. 
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which  he  may  retire ;  therefore,  common  utility,  as  well  i 
regard  to  a  sister  Court,  have  established  a  rule  among  a 
civilized  nations,  that  a  foreign  decree  shall  be  put  i 
execution,  unless  some  good  exception  be  opposed  to  it  i 
law  or  in  equity;  which  is  making  no  wider  step  in  faYox 
of  the  decree  than  to  presume  it  just,  till  the  contrary  I 
proved.  But  this  includes  not  a  decree  decerning  for 
penalty,  because  no  Court  reckons  itself  bound  to  punisi 
or  to  concur  in  punishing,  any  delict  committed  extra  terr 
tarium.'* 

§601.  ''A  foreign  decree,  which,  by  dismissing  the  clain 
a£Pords  an  exceptio  reijudicatcB  against  it,  enjoys  a  more  es 
tensive  privilege.  We  not  only  presume  it  to  be  just,  bu 
will  not  admit  any  evidence  of  its  being  unjust.  The  rea 
sons  follow.  A  decreet-arbitral  is  final  by  mutual  conseni 
A  judgmentrcondemnator  ought  not  to  be  final  against  tb 
defendant  because  be  gave  no  consent.  But  a  decreet 
absolvitur  ought  to  be  final  against  the  plaintiff,  because  th 
judge  was  chosen  by  himself;  with  respect  to  him,  at  least 
it  is  equivalent  to  a  decreet-arbitral.  Public  utility  afford 
another  argument  extremely  cogent.  There  is  nothing 
more  hurtful  to  society  than  that  lawsuits  be  perpetual.  Ii 
every  lawsuit  there  ought  to  be  a  ne  plus  ultra ;  some  ste] 
ought  to  be  ultimate ;  and  a  decree  dismissing  a  claim  is  ii 
its  nature  ultimate.  Add  a  consideration,  that  regards  th 
nature  and  constitution  of  a  Court  of  justice.  A  decre 
dismissing  a  claim  may,  it  is  true,  be  unjust,  as  well  as  x 
decree  sustaining  it.  But  they  differ  widely  in  one  capita 
point ;  in  declining  to  give  redress  against  a  decree  dismiss 
ing  a  claim  the  Court  is  not  guilty  of  authorizing  injustice 
even  supposing  the  decree  to  be  unjust ;  the  utmost  tha 
can  be  said  is,  that  the  Court  forbears  to  interpose  in  be 
half  of  justice.  But  such  forbearance,  instead  of  beinj 
faulty,  is  highly  meritorious  in  every  case  where  privat 
justice  clashes  with  public  utility.  The  case  is  very  dil 
ferent  with  respect  to  a  decree  of  the  other  kind  ;  for,  t 
award  execution  upon  a  foreign  decree,  without  admittinj 
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any  objection  against  it,  would  be,  for  aught  the  Court  can 
know,  to  support  and  promote  injustice.  A  Court,  as  well 
as  an  individual,  may,  in  certain  circiunstances,  have  reason 
to  forbear  acting  or  executing  their  office ;  but,  the  doing 
injustice,  or  the  supporting  it,  cannot  be  justified  in  any 
circumstances  \" 

§  602.  It  does  not  appear  that  this  distinction  of  Lord 
Kaims,  between  judgments  sustaining  suits,  and  judgments 
dismissing  them,  has  been  recognised  in  the  common  law'. 
And  there  seems  quite  as  much  reason  that  a  defendant 
should  be  protected  against  a  new  litigation,  after  there  has 
been  a  final  sentence  in  his  favour,  as  there  is,  that  a  plain- 
tiff should  be'  protected  in  the  enjoyment  of  any  right  which 
is  established  by  a  sentence  in  his  favour.  The  sentence 
for  the  defendant  may,  in  its  legal  operation,  as  completely 
establish  a  right  in  him,  or  as  completely  establish  the  non- 
existence of  any  right  in  the  plaintiff,  as  the  contrary  sen- 
tence would  establish  an  adverse  right  in  the  plaintiff,  and 
the  non-existence  of  any  repugnant  right  in  the  defendant. 

§  603.  In  the  next  place,  as  to  judgments  in  personam, 
which  are  sought  to  be  enforced  by  a  suit  in  a  foreign  tri- 
bunal. There  has  certainly  been  no  inconsiderable  fluctua- 
tion of  opinion  in  the  English  courts  upon  this  subject.  It 
is  admitted  on  all  sides,  that  in  such  cases,  the  foreign  judg- 
ments are  prima  facie  evidence  to  sustain  the  action,  and  are 
to  be  deemed  right  until  the  contrary  is  established^;  and 
of  course  they  may  be  avoided,  if  they  are  founded  in  firaud, 
or  are  pronounced  by  a  Court  not  having  any  competent 


1  2  Kaims  on  Equity,  p.  365,  3rd  edit.  1778. 

3  See  the  cases  cited  in  Starkie  on  Evid.  pt.  2,  §  80;  Hoyt  v.  Oelston, 
13  John.  R.  561  ;  S.  C.  3  Wheat.  R.  246 ;  The  Bennett,  1  Dodson,  R. 
175,  180. 

5  See  Walker  r.  Witter,  Doug.  R.  1,  and  cases  there  cited;  Arnold  v. 
Redfern,  3  Bing.  R.  353  ;  Sinclair  r.  Eraser,  cited  Doug.  R.  4,  5,  note; 
Houlditch  r.  Donegal,  2  Clark  &  Finnell.  R.  470;  S.  C.  8  Bligh,  R.  301 ; 
Don  V,  Lippmann,  5  Clark  &  Finnell.  1, 19,  20 ;  Price  v,  Dewhurst,  8  Sim, 
R.  279 ;  Alivon  v.  Furnival,  1  Cromp.  Mees.  &  Rose.  277;  Hall  o.  Odber« 
11  East,  R.  118;  Ripple  ».  Ripple,  1  Rawle,  R.  886. 
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jurisdiction  over  the  cause  ^  But  the  question  is,  whetil 
they  are  to  be  deemed  conclusive,  or  whether  the  defends 
is  at  liberty  to  go  at  large  into  the  original  merits,  to  sb 
that  the  judgment  ought  to  have  been  different  upon  t 
merits,  although  obtained  bond  fide.  If  the  latter  coarse 
the  correct  one,  then  a  still  more  embarrassing  considei 
tion  is,  to  what  extent,  and  in  what  manner,  the  ori^ 
merits  can  be  properly  inquired  into. 

§  604.  Lord  Nottingham,  in  a  case  where  an  attem; 
was  made  to  examine  a  foreign  sentence  of  divorce  in  Savo 
in  the  reign  of  Charles  the  Second,  held,  that  it  was  cond 
sive,  and  its  merits  not  examinable.  ''  We  know  not,"  sai 
he,  '^  the  laws  of  Savoy.  So,  if  we  did,  we  have  no  pow< 
to  judge  by  them.  And,  therefore,  it  is  against  the  la 
of  nations  not  to  give  credit  to  the  sentences  of  foreig 
countries  till  they  are  reversed  by  the  law,  and  aocordin 
to  the  form  of  those  countries  wherein  they  were  givei 
For  what  right  hath  one  kingdom  to  reverse  the  judgmei 
of  another  ?  And  how  can  we  refuse  to  let  a  sentence  tab 
place,  until  it  be  reversed  ?  And  what  confusion  would  ib 
low  in  Christendom,  if  they  should  serve  us  so  abroad,  an 
give  no  credit  to  our  sentences  ^T  Lord  Hardwidke  man 
festly  held  the  same  opinion,  saying :  ''  That  where  an 
Court,  foreign  or  domestic,  that  has  the  proper  jorisdictic 
of  the  cases,  makes  the  determination,  it  is  conclusive  to  a 
other  Courts  *." 

§  605.  On  the  other  hand.  Lord  Mansfield  thought,  thi 
foreign  judgments  gave  a  ground  of  action,  but  Uiat  the 
were  examinable  ^.      The  same  doctrine  was  held  by  Loi 


|. 


1  See  Bowles  v.  Orr,  1  Younge  &  Coll.  464 ;  Ante,  §  544 — 550 ;  Ferg 
son  ».  MahoD,  3  Perry  &  Dav.  143;  Price  p.  Dewhurst,  8  Simons^  R,  27 
302;  Don.  r.  Lippmann,  5  Clark  &  Finnell.  R.  1,  19—21. 

^  Kennedy  p.  Earl  of  CassUis,  2  Swanst.  R.  note,  326,  327- 

3  Boucher  v,  Lawson,  Cas.  T.  Hard.  89.  See  also  Roach  r.  Ganran, 
Ves.  157. 

*  Walker  c.  Witter,  Doug.  1;  Id.  6,  note  3  ;  Herbert  r.  Cooke,  Willes,  ] 
36,  note ;  S.  P.  Hall  p.  Odber,  1 1  East,  R.  118  ;  B.  P.  Bayley  r.  Edwan 
3  Swanst.  R.  703,  711,  712. 
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Chief  Baron  Eyre  *  and  Mr.  Justice  Buller  *,  the  latter  rely- 
ing upon  a  decision  of  the  House  of  Lords^  as  giving  the 
true  line  of  distinction  between  foreign  and  domestic  judg- 
ments. In  that  case  the  House  of  Lords  reversed  a  decision 
of  the  Court  of  Session  of  Scotland^  in  which  the  latter 
Court  held  the  plaintiff  bound  in  a  suit  upon  a  foreign  judg- 
ment, to  prove  before  the  Court  the  general  nature  and  ex- 
tent  of  the  demand  on  which  the  judgment  had  been  ob- 
tained. The  reversal  expressly  declared,  that  the  judgment 
ought  to  be  received  as  evidence,  primd  facie,  of  the  debt ; 
and  that  it  lay  upon  the  defendant  to  impeach  the  justice 
th^eof,  or  to  shew  the  same  to  have  been  irregularly,  or 
wrongfiiUy  obtained'.  But  it  may  be  remarked  of  this  last 
decision,  that  it  does  not  go  to  the  extent  of  establishing  the 
doctrine,  that  the  merits  of  the  judgments  ab  origine  are 
re-examinable  de  novo;  but  only  that  its  justice  may  be  im- 
peached, or  its  irregularity  or  fraud  shewn  ^. 

§  606.  Lord  Kenyon  seems  clearly  to  have  been  of  a  dif- 
ferent opinion,  and  expressed  serious  doubts,  whether  foreign 
judgments  were  not  binding  upon  the  parties  here^.  And 
Lord  EUenborough,  upon  an  occasion  in  which  the  argu- 
ment was  pressed  before  him,  that  a  foreign  judgment  was 
re-examinable,  and  that  the  defendant  might  impeach  the 
justice  of  it,  pithily  remarked,  that  he  thought  he  did  not 
sit  at  Nisi  Pritis  to  try  a  writ  of  error  upon  the  proceedings 


1  PhUlips  0.  Hunter,  2  H.  Black.  410;  Ante,  $  2. 

^  Galbraith  v.  Neville,  cited  Doug.  R.  6y  note  3. 

3  Sinclair  r.  Eraser,  Doug.  R.  4,  5,  note  1. 

^  Ante,  §  544 — 550, 603. — In  Alivon  v.FarniTal,  1  Cromp«Mee8.&Roec. 
277,  it  seems  to  have  been  held,  although  not  expressly  so  laid  down  by  the 
Court,  that  the  proceedings  of  foreign  courts  must  be  presumed  to  be  consist- 
ent with  the  foreign  law  until  the  contrary  is  distinctly  shewn;  and  that, 
therefore,  the  principle  adopted  by  a  foreign  court  in  assessing  damages  can- 
not be  impugned,  unless  contrary  to  natural  justice,  or  proved  not  to  be  con- 
formable to  the  foreign  law*  The  same  point  was  adjudged  in  Martin  v« 
Kicolls,  3  Sim.  R.  458,  and  Becquet  v.  McCarthy,  2  Bam.  &  AdoL  951. 

^  Galbraith  v.  Neville,  Doug.  R.  5,  note  3.  See  also  Guinness  v.  CtrweU» 
1  Bam.  &  AdoL  459. 
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of  the  Court  abroad  K  In  a  more  recent  case^  Sir  L.  Sha 
well,  (the  Vice-Chancellor),  upon  a  full  examination  of  tl 
authorities,  held  the  opinion,  that  the  true  doctrine  was,  th 
foreign  judgments  were  conclusive  evidence,  and  not  r 
examinable ;  that  this  was  the  true  result  of  the  old  auth 
rities ;  and  therefore  in  a  suit  brought  in  England  to  enfori 
a  foreign  judgment,  he  held  the  judgment  to  be  conclusive 
The  present  inclination  of  the  English  Courts  seems  to  be  i 
sustain  the  conclusiveness  of  foreign  judgments  ^  althoug 
certainly  there  yet  remains  no  inconsiderable  diversity  i 
opinion  among  the  learned  judges  of  the  different  tribunals 
§  607.  It  is  indeed  very  difficult  to  perceive  what  coul 
be  done,  if  a  different  doctrine  were  maintainable  to  tb 
full  extent  of  opening  all  the  evidence  and  merits  of  th 
cause  anew,  on  a  suit  upon  the  foreign  judgment.  Some  c 
the  witnesses  may  be  since  dead ;  some  of  the  vouchers  ma 
be  lost  or  destroyed.  The  merits  of  the  case,  as  fonoerl 
before  the  Court  upon  the  whole  evidence,  may  have  bee 
decidedly  in  favour  of  the  judgment ;  upon  a  partial  pos 
session  of  the  original  evidence  they  may  now  appear  othei 
wise.  Suppose  a  case  purely  sounding  in  damages,  such  a 
an  action  for  an  assault,  for  slander,  for  conversion  of  pro 
perty,  for  a  malicious  prosecution,  or  for  a  criminal  con 
versation ;  is  the  defendant  to  be  at  liberty  to  re-try  th 


1  Tarleton  o.  Tarleton,  4  Maule  &  Selw.  21.     But  see  Hall  v.  Odber,  1 
East,  R.  118. 

3  Martin  o.  Nicolls,  3  Simons,  R.  458. 

3  See  Guinness  v.  Carrolli  1  Barn.  &  Adol.  459 ;  Becquet  v.  M'Carth^ 
2  Bam.  &  Adol.  R.  951. 

*  In  Houlditch  v.  Donegal,  8  Bligh,  R.  301,  337 — 340,  Lord  Broughai 
held  a  foreign  judgment  to  be  only  prim4  facie  evidence,  and  gave  his  reasor 
at  large  for  that  opinion.  On  the  other  hand.  Sir  L.  Shadwell,  in  Martin  f 
Nicolls,  held  the  contrary  opinion,  that  it  was  conclusive;  and  also  gave 
very  elaborate  judgment  on  the  point,  in  which  he  reviewed  the  principj 
authorities.  Of  course,  the  learned  Judge  meant  to  except,  and  did  excep 
in  a  later  case.  Price  v,  Dewhurst,  8  Sim.  R.  279,  302,  judgments  whic 
were  produced  by  fraud.  Sec  also  Don.  v,  Lippmann,  5  Clark  &  Finnell.  1 
20,  21  ;  Ante,  §  545 — 550,  605  ;  Alivon  r.  Furnival,  1  Cromp.  Mees.  I 
Rose.  277,  284. 
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whole  merits,  and  to  make  out,  if  he  can,  a  new  case  upon 
new  evidence^?  Or  is  the  Court  to  review  the  former  de- 
cision, like  a  court  of  appeal,  upon  the  old  evidence  ?  In  a 
case  of  covenant,  or  of  debt,  or  of  a  breach  of  contract,  are 
all  the  circumstances  to  be  re-examined  anew  ?  If  they  are, 
by  what  laws  and  rules  of  evidence  and  principles  of  justice 
is  the  validity  of  the  original  judgment  to  be  tried  ?  Is  the 
Court  to  open  the  judgment,  and  to  proceed  ex  cequo  et 
bono?  Or  is  it  to  administer  strict  law,  and  stand  to  the 
doctrines  of  the  local  administration  of  justice  ?  Is  it  to  act 
upon  the  rules  of  evidence  acknowledged  in  its  own  juris- 
prudence, or  upon  those  of  the  foreign  jurisprudence  ?  These 
and  many  more  questions  might  be  put  to  shew  the  in- 
trinsic difficulties  of  the  subject.  Indeed,  the  rule,  that  the 
judgment  is  to  be  prima  facie  evidence  for  the  plaintiff, 
would  be  a  mere  delusion,  if  the  defendant  might  still  ques- 
tion it  by  opening  all  or  any  of  the  original  merits  on  his 
side ;  for  under  such  circumstances  it  would  be  equivalent 
to  granting  a  new  trial.  It  is  easy  to  understand,  that  the 
defendant  may  be  at  liberty  to  impeach  the  original  justice 
of  the  judgment,  by  shewing  that  the  Court  had  no  jurisdic- 
tion ;  or  that  he  never  had  any  notice  of  the  suit ;  or  that  it 
was  procured  by  fraud ;  or  that  upon  its  face  it  is  founded 
in  mistake ;  or  that  it  is  irregular,  and  bad  by  the  local  law 
fori  rei  judicatcB.  To  such  an  extent  the  doctrine  is  intel- 
ligible and  practicable.  Beyond  this,  the  right  to  impugn 
the  judgment  is  in  legal  effect  the  right  to  re-try  the  merits 
of  the  original  cause  at  large,  and  to  put  the  defendant 
upon  proving  those  merits^ 

§  608.  The  general  doctrine  maintained  in  the  American 
Courts  in  relation  to  foreign  judgments  certainly  is,  that 
they  axe  primd  facie  evidence  ;  but  that  they  are  impeach- 

1  See  Alivon  v.  Furnival,  1  Cromp.  Mees.  &  Rose.  277* 

3  See  Arnot  v.  Redfern,  2  Carr.  &  Payne,  88;    S.  C.  3  Ring.  R.  353 ; 

Novelli  V,  Rossi,  2  Barn.  &  Adol.  757;  Douglas  v.  Forrest,  4  Bing,  R. 

686;  Obicini  v.  Bligh,  8  Bing.  R.  335 ;  Martina  o.  NicoUs,  3  Sim.  R.  458; 

Alivon  V,  Fumival,  1  Croxnp.  Mees.  &  Rose  277*  See  also  Starkie  on  En- 
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able^  But  how  far^  and  to  what  extent  this  doctrine  is 
be  carried^  does  not  seem  to  be  definitely  settled.  It  I 
been  declared^  that  the  jurisdiction  of  the  Court,  and 
power  over  the  parties  and  the  things  in  controversy,  m 
be  inquired  into  ;  and  that  the  judgment  may  be  impeach 
for  fraud  ^  Beyond  this  no  d^nite  lines  have  as  yet  be 
drawn. 

§  609.  By  the  constitution  of  the  United  States  it  is  d 
dared^  that  AiU  faith  and  credit  shall  be  given  in  each  Sta 
to  the  public  acts,  records,  and  judicial  proceedings  of  evei 
other  State.  And  Congress,  in  pursuance  of  the  pow< 
given  them  by  the  Constitution  in  a  succeeding  clause,  hai 
declared  that  the  judgments  of  State  Courts  shall  have  tl 
same  faith  and  credit  in  other  States,  as  they  have  in  tl 
State  where  they  are  rendered  ••  They  are,  therefore,  p< 
upon  the  same  footing  as  domestic  judgments.  But  th 
does  not  prevent  an  inquiry  into  the  jurisdiction  of  tl 
Court  in  which  the  original  judgment  was  rendered,  to  pn 
nounce  the  judgment,  nor  an  inquiry  into  the  right  of  tl 
State  to  exercise  authority  over  the  parties,  or  the  subjee 


deuce,  pt.  2,  $  67 ;  Phillips  &  Amos  on  Evidepce  (8th  edit.)»  pp.  5d7»  53 
(1888);  Buttrick  v.  Allen,  8  Mass.  R.  273 ;  Huherus,  torn.  2,  lib.  1,  tit. 
De  Ccmflictn,  $  6u 

1  Many  of  the  cases  are  collected:  2  Ken^  Gomin*  Lect.  27«  p«  118,  8u 
3d  editf ;  in  4  Cowen,  R.  520,  note  3 ;  and  in  Mr.  Metcalfs  notes  to  h 
valuable  edition  of  Starkie  on  Evidence,  pt.  2,  §  67>  68,  (edit.  1830),  p 
214 — 216.  See  also  Bissell  v.  Briggs,  9  Mass.  R.  462;  Borden  v.  FitcJ 
15  John.  R.  121 ;  Green  o.  Sarmiento,  1  Peters,  Circ.  R.  74  ;  Field 
Gibbs,  1  Peters,  Circ.  R.  155 ;  Aldrich  v.  Kinney,  4  Connect.  R.  38( 
Shoxnway  v.  Stillman,  6  Wend.  B.  447 ;  Hall  v.  Williams,  6  Pick*  247 
Starback  v.  Murray,  6  Wend.  R.  148  ;  Davis  v.  Peckars,  6  Wend.  R.  82i 
Buttrick  r.  Allen,  8  Mass.  R.  273 ;  Pawling  v.  Bird's  Ex'rs.  13  John.  1 
192;  Hitchcock  v,  Aicken,  1  Cain.  R.  460;  Warton's  Dig.  Judgment,  I 
Bigelow's  Dig.  Judgment,  H. ;  Johnson's  Digest,  Debt,  H. ;  Coxe's  Diges 
Judgment ;  Hoxie  v,  Wright,  2  Vermont  Rep.  263  ;    Bellows  v.  Ingrahai 

2  Vermont  R.  575;  Barney  v,  Patterson,  6  Harris  &  John.  182. 

2  Ibid. 

5  Constitution,  Art.  3,  §  4  ;  Act  of  Congress  of  26th  May,  1790,  ch,  i: 

3  Story's  Coram,  on  Constit.  ch.  29,  §  1297 — 1307. 
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matter,  nor  an  inquiry,  whether  the  judgment  is  founded  in, 
and  impeachable  for  a  manifest  frauds  The  Constitution 
did  not  mean  to  confer  any  new  power  upon  the  States ; 
but  simply  to  regulate  the  effect  of  their  acknowledged 
jurisdiction  over  persons  and  things  within  then-  territory'. 
It  did  not  make  the  judgments  of  other  States  domestic 
judgments  to  all  intents  and  piurposes;  but  only  gave  a 
^neral  validity,  feith,  and  credit  to  them  as  evidence.  No 
execution  can  issue  upon  such  judgments  without  a  new  suit 
in  the  tribunals  of  other  States.  And  they  enjoy  not  the 
right  of  priority,  or  privilege,  or  lien,  which  they  have  in 
the  State  where  they  are  pronounced,  but  that  only  which 
the  lex  fori  gives  to  them  by  its  own  laws  in  their  character 
of  foreign  judgments \ 

§  610.  In  the  next  place,  as  to  judgments  in  personam  in 
suits  between  citizens,  in  suits  between  fbrdgners,  and  in 
suits  between  citizens  and  foreigners.  The  common  law 
recognises  no  distinction  whatever  as  to  the  effect  of  foreign 
judgments,  whether  they  are  between  citizens,  or  between 
foreigners,  or  between  citizens  and  foreigners.  In  ail  eases 
ihey  are  deemed  of  equal  obligation,  whoever  are  the  parties. 
The  cases  which  have  been  already  cited,  refer  to  no  such 
distinction ;  but  the  same  rules  are  indiscriminately  applied 
to  all  persons. 

§  611.  We  have  hitherto  been  principally  considering 
the  doctrines  of  the  common  law.  But  it  cannot  be  a£Srmed, 
that  the  same  doctrines  are  generally  maintained,  either  by 

1  Taylor  v.  Bryden,  8  John  R.  173. 

3  See  Story's  CommenL  on  the  Constit.  ch.  29»  §  1297 — 1307»  and  cases 
there  cited:— Hall  v.  WiUiams^  6  Pick.  R.  237;  BisseU  v.  Briggs,  9  Mass. 
R.  462;  Shumway  v.  Stilhnan,  6  Wend.  R.  447;  Evans  «•  Tarleton,  9 
Sergt.  &  E.  260;  Benton  v.  Bargot,  10  Seigt.  &  R.  240;  Hancock  «.  Bar- 
rett, 1  Hall,  Snp.  Ct.  R.  155 ;  S.  €.  2  Hall,  Sup.  Ct.  R.  302 ;  Wilson  v. 
Niles,  2  Hall,  Sup.  Ct.  R.  358;  Hoxie  v.  Wright,  2  Vermont,  R.  263; 
Bellows  V.  Ingraham,  2  Vermont,  R.  573;  Aldrich  r.  Kinney,  4  Connect. 
R.  380. 

8  AfElmoyle  v.  Cohen,  13  Peters,  B.  812,  828,  329;  Ante,  $  582  i^ 
note. 
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foreign  Courts,  or  by  foreign  jurists.  Many  foreign  jurii 
contend  for  the  doctrine  of  Vattel,  that  the  judgments  of 
foreign  competent  tribunal  are  to  be  held  of  equal  validi 
in  every  other  country'.  Thus,  Huberus  lays  down  tl 
rule :  Cuncta  negotia  et  acta,  tarn  in  judicio  quam  exl 
judicium^  sen  mortis  catisd,  sive  inter  vivos,  secundum  J 
certi  loci  rite  celebrata,  vaUnt,  etiam  ubi  diversa  juris  o 
servatio  viget,  ac  ubi  sic  inita,  quemadmodum  facta  sunt,  m 
valerunt^.  And  again :  Similem  usum  habet  haet  observat 
in  rebus  judicatis.  Sententia  in  aliquo  loco  pronunciati 
vel  delicti  venia,  ab  eo,  qui  jurisdictionem  illam  habet,  dot 
ubique  habet  effectum;  nee  fas  est  alterius  Reipublicce  magi 
tratibus,  Reum  alibi  absolutum,  veniave  donatum,  licet  absqt 
justa  causa  persequi,  aut  iierum  permittere  recusandum,  fy 
Idem  obiinet  in  sententiis  rerum  civilium^.  The  same  da 
trine  seems  equally  well  founded  in  the  expressive  languag 
of  the  Roman  law.  Res  judicata  pro  veritate  acdpitur*. 
§  612.  D'Argentre  holds  the  like  opinion.  Nam  c 
omni  personali  negotio,  judicis  ejus  cognitionem  esse,  ci 
persona  subsit,  sic,  ut  quocunque  persona  abeat,  id  jus  si 
quod  ille  statuerit^.  Gaill  asserts,  that  any  other  ml 
would  involve  absurdity.  Absurdum  emmfore,  si  post  set 
tentiam  definitivam  alia  esset  ferenda  sententia,  et  processus 
in  irifinitum  extrahi  litemque  ex  lite  oriri  debere^.  Jol 
Voet  maintains  a  similar  opinion  in  all  suits  except  thoi 
respecting  immovables.  Licet  autem  regulariter  Judex  r 
quisitus  non  cognoscat  de  justitid  sententia  per   alteru 

1  Henry  on  Foreign  Law,  75,  76. 

3  Haberas,  torn.  2,  lib.  1,  tit.  3,  De  Conflict.  Leg.  $  3. 

3  Idem,  §  6. 

♦Dig.  lib.  1,  lit.  5,1.  25. 

*  D'Argentr.  Comra.  ad  Leg.  Briton,  art.  218,  Gloss.  6,  n.  47,  p.  6G 
(edit.  1640);  Henry  on  Foreign  Law,  p.  74;  1  Boullenois,  Observ.  2 
p.  605. 

®  Henry  on  Foreign  Law,  pp.  74,  75;  Gaill,  Pract.  Observ.  lib. 
Observ.  113,  n.  11,  p.  201;  1  Boullenois,  Observ.  25,  pp.  C05,  606. 
There  is  an  error  in  the  reference  of  Boullenois  to  Gaill.  It  should  be 
Observ.  113,  instead  of  123. 
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Judtcem  tatce,  nee  earn  ad  examen  penitim  revocet ;  sed  pro 
justitia  ejus  ex  cequitate  prcemmat ;  tamen,  si  animadvertaf, 
earn  directo  contra  sui  territorii  statuta  latam  esse  circa  res 
immobiles  in  suo  ierritorio  sit  as,  eandem  non  exsequeturK 

§  6 13.  There  are,  however,  other  foreign  jurists,  who 
maintain  a  very  different  opinion*.  We  have  already  had 
occasion  to  take  notice  of  the  doctrines  of  Boullenois  upon 
the  right  of  jurisdiction^;  and  he  applies  them  in  an 
especial  manner  to  the  authority  of  foreign  judgments.  In 
regard  to  judgments  in  rem,  or  partly  in  rem  and  partly  in 
personam,  he  deems  the  jurisdiction  to  belong  exclusively 
to  the  tribunals  of  the  place  rei  sitoe;  and,  consequently^ 
that  the  judgment  rendered  there,  ought  to  be  of  universal 
obligation  ^  But,  in  regard  to  judgments  in  personal 
actions,  he  makes  the  following  distinctions  : — If  the  foreign 
judgment  is  in  a  suit  between  natives  of  the  same  country 
in  which  it  is  pronounced,  and  it  is  rendered  by  a  competent 
tribunal,  in  such  a  case  it  ought  to  be  executed  in  every 
other  country  without  any  new  inquiry  into  the  merits** 
The  reason  assigned  is,  that  the  judgment  has  emanated 
from  a  lawful  authority,  and  has  been  rendered  between 
persons  who  are  subject  to  that  authority ;  and  conse- 
quently, the  judgment  ought  not  to  be  submitted  to  ex- 
amination or  discussion  in  any  other  tribunal,  which  for 
such  purposes  must  be  wholly  incompetent.  If  the  foreign 
judgment  is  rendered  in  a  suit  between  mere  strangers, 
who  are  foreigners  found  within  the  territorial  authority  of 
the  Court  rendering  it,  and  the  jurisdiction  is  rightfully 
exercised  over  the  parties,  in  such  a  case  the  judgment  is 
equally  conclusive,  and  not  examinable  by  any  other  tri- 


1  J.  Voet,  Ad  Pand.  torn.  2,  lib.  42,  tit.  1»  n.  41,  p.  788. 

3  See  1  Boullenois,  Observ.  25,  pp.  601 — 650;  3  Burge,  Comm.  on 
Col.  and  For.  Law,  pt.  2,  ch.  24,  p.  1050;  Id.  pp.  1050 — 1060;  Id.  pp. 
1062—1076. 

3  Ante,  §  552. 

«  1  Boullenois,  Observ.  25,  pp.  618—624;  Id.  pp.  6d5>  636. 

5  1  Boullenois^  Observ.  25,  pp.  603,  605. 
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bunal'.  But  he  thinks,  that  the  jurisdiction  cannot 
nghtfiilly  exercised,  merely  because  the  foreigners  are  th< 
unless  tbey  are  domiciled,  and  have  made  themselves  » 
ject  to  the  laws,  or  have  made  some  contract  there, 
some  contract  to  be  executed  there,  which  is  the  subje 
matter  of  the  suit*.  Lastly,  if  the  judgment  is  ren^i 
in  a  suit  between  a  native  of  the  country  where  the  jut 
ment  is  pronounced  and  a  foreigner,  in  such  a  case,  if  1 
foreigner  be  the  plaintiff,  then  the  judgment  ou^t  to 
conclusive,  and  not  examinable,  whether  the  foreigner  i 
been  successful  or  unsuccessful  in  his  claim ;  for,  in  suci 
case,  the  suit  is  brought  before  the  proper  forum,  accordi 
to  the  maxim.  Actor  seguitur  forum  rei,  and  then,  StanA 
«it  injudicio;  and  the  execution  of  the  judgment  ouf^t 
be  every  where  held  perfect  and  entire  without  any  n< 
examination  ^  But  if  the  foreigner  he  the  defendant,  a 
he  has  not  entered  into  any  contract  in  the  place  where  t 
suit  is  brought,  or  into  any  contract  which  is  to  be  pi 
formed  there,  and  which  is  the  subject-matter  of  the  sui 
in  such  a  case  the  judgment  is  not  conclusive  against  i 
defendant*. 

§  €14.  Boullenois  concludes  his  remarks  upon  this  so 
ject,  in  the  following  manner :  "  When,  then,  some  of  o 
Buthon  say,  that  foreign  judgments  are  not  to  be  execut 
in  France,  and  that  it  is  necessary  to  commence  a  n< 
action,  that  is  true  without  any  exception,  in  all  matt* 
touching  the  realty.  It  is  also  true  in  personal  matte 
Trhen  the  defendant  is  a  Frenchman  who  has  not  contract 
in  the  foreign  country,  nor  promised  to  pay  there,  nor  su 
mitted  himself  voluntarily  to  the  foreign  jurisdiction ;  I 
in  such  a  cose  a  new  action  should  be  brought,  saving  t 


I  1  Boullenois,  ObsetT.  25,  pp.  606,  607. 
a  1  Boullenois,  Obserr.  25,  pp.  COS— 610. 
3  1  Boullenois,  Observ.  25,  p.  009. 
*  I  Boullenois,  Obseiv.  25,  pp.  610,  617. 
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right  to  demand  a  provisional  execution  of  the  foreign 
judgment.  But,  in  the  other  cases  ahove  mentioned,  the 
judgment  ought  to  he  executed  without  a  new  action  ^'^ 

§  615.  There  was  in  France  an  ancient  Ordinance,  (in 
1629),  one  article  of  which  expressly  declared,  that  judg^ 
ments  rendered  in  foreign  countries  for  any  cause  what* 
ever,  should  not  executed  within  the  realm,  and  that  sub- 
jects, against  whom  they  were  rendered,  might  contest  their 
rights  anew  throughout  France'. 

§  616.  Emerigon  says,  that  judgments  rendered  in  fo* 
reign  countries  against  Frenchmen,  are  not  of  the  slightest 
weight  in  France ;  and  that  the  causes  must  be  there  liti- 
gated anew.  In  support  of  this  statement,  he  quotes  the 
remark  of  D'Aguesseau,  that  it  is  an  inviolable  maxim,  that 
a  Frenchman  can  never  be  transferred  to  a  foreign  court : 
Cat  une  maxime  inviolable^  qtiun  Franqais  ne  pent  jamais 
4tre  traduit  devant  un  juge  Stranger  \  Immediately  after- 
wards Emerigon  adds,  that  it  is  the  same  as  to  foreign 
judgments,  rendered  in  favour  of  a  foreigner  against  a 
foreigner  domiciled  in  France.  He  then  proceeds  to  re- 
mark, that  it  is  only  in  suits  between  foreigners  not  domi* 
ciled  in  France  that  a  foreign  judgment  will  be  executed  in 
France.  The  rule  equally  applies  whether  the  Frenchman 
be  plaintiff  or  be  defendant  in  the  cause.  But,  on  the  other 
hand,  a  Frenchman  may  sustain  a  suit  in  the  French  Courts 
against  a  foreigner ,  and  the  judgment  rendered  by  such 
foreigner  may  be  executed  against  his  property  in  France. 
Emerigon,  however,  admits  that  the  rule  is  not  exempt 
from  doubt,   and  has   been  much  controverted;  for  the 


1  1  Boullenois,  Observ.  25,  p.  646. — Toullier  has  commented  upon  and 
denied  the  distinctions  of  Bouilenois,  as  not  being  well  founded  in  French 
jorisprudence.     10  Toullier,  Droit  Civ.  Fran.  ch.  6,  §  3,  p.  83. 

3  1  BouUenois,  Observ.  25,  p.  646;  2  Kent,  Comm.  Le%t.  37»  pp.  121, 
122,  note,  3rd  edit.  See  10  Toullier,  Droit  Civ.  Fran.  ch,  6,  f  8^ 
n.  82,  83. 

3  D'Aguesseau,  (Euvres,  tom.  5,  p.  87,  4to  edit. 
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maxim^  Actor  sequitur  forum  ret,  belongs  to  the  law  < 
nations  ^  Vattel  affirms  the  same  maxim  in  explicit  terms 
§  617.  The  doctrine  thus  promulgated  by  Emerig^n  hi 
continued  down  to  a  very  recent  period  \  But  by  the  pr< 
sent  Code  of  France^  the  Ordinance  of  1629  seems  to  l 
abolished  ;  and  foreign  judgments  are  now  deemed  capab] 
of  execution  in  that  country^.  But  the  merits  of  the  judj 
ment  are  examinable;  and  no  distinction  seems  to  be  mad 
whether  the  judgment  is  in  a  suit  between  foreigners^  or  b( 
tween  Frenchmen,  or  between  a  foreigner  and  a  Frend 
man ;  or  whether  it  is  in  favour  of  one  party  or  of  the  othei 
or  whether  it  is  rendered  upon  default^  or  upon  confessioi 
or  upon  a  full  trial  and  contestation  of  the  merits^.  Toui 
lier  considers  it  as  now  the  established  jurisprudence  ( 
France,  that  no  foreign  judgment  can  be  rendered  executor 
in  France,  but  upon  a  full  cognizance  of  the  cause  befoi 
the  French  tribunals,  in  which  all  the  original  groimd 
of  the  action  are  to  be  debated  and  considered  anew 
And  he  adds,  that  the  same  principle  is  applied  to  case 
where  foreign  judgments  are  set  up  by  the  defendant  b 
way  of  bar  to  a  new  action.  The  judgments  are  equall 
re-examinable  upon  the  merits  ^ 

^  Em^rigon,  Trait6  des  Ass.  torn.  1,  ch.  4^  §  8,  n.  2,  pp.  122,  123 
2  Kent,  Comm.  Lect.  37,  pp.  121,  122,  n.  3rd  edit. — The  same  doctriii 
18  explicitly  avowed  to  be  the  law  of  France  in  many  other  authorities.  S( 
Henry  on  Foreign  Law,  App.  209. 

a  Vattel,  b.  2,  ch.  8,  §  103. 

«  Merlin,  Repertoire,  Jugement,  §  6;  Id.  Etranger.  §  2—5  ;  Id.  Qae 
lions  de  Droit,  Jugement,  §  14  ;  2  Kent,  Comm.  Lect.  37,  pp.  121,  12! 
note,  3rd  edit. ;  10  Toullier,  Droit  Civ.  Fran.  ch.  6,  §  3,  pp.  76,  81,  8; 
86. 

♦Code  de  Procedure  Civile,  art.  546  ;  Code  Civil,  art.  2123,  2128;  1 
Toullier,  Droit  Civ.  Fran.  ch.  6,  §  3,  n.  76—78,  84—86. 

5  10  Toullier,  Droit  Civ.  Fran.  ch.  6,  §  3.  n.  76—78,  80,  81,  84 — 8( 
Pardessus,  Droit  Comm.  torn,  5,  art.  1488  ;  3  Burge,  Comm.  on  Col.  ai 
For.  Law,  pt.  2,  ch.  24,  pp.  1048,  1049. 

6  Id.  n.  85,  8G;  2  Kent,  Comm.  Lect.  37,  pp.  121,  122,  note,  3rd  edit 
Pardessus,  Droit,  Comm.  tom.  5,  art.  1488. 

7  10  Toullier,  Droit  Civ.  Fran.  ch.  6,  §  3,  n.  76—86 ;  Merlin,  Rep< 
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§  618.  It  is  difficult  to  ascertain  what  the  prevailing  rule 
is  in  regard  to  foreign  judgments  in  some  of  the  other 
nations  of  continental  Europe ;  whether  they  are  deemed 
conclusive  evidence,  or  only  primd facie  evidence.  Holland 
seems  at  all  times,  upon  the  general  principle  of  reciprocity, 
to  have  given  great  weight  to  foreign  judgments ;  and  in 
many  cases,  if  not  in  all  cases,  to  have  given  to  them  a 
weight  equal  to  that  given  to  domestic  judgments,  wherever 
the  like  rule  of  reciprocity  with  regard  to  Dutch  judg- 
ments has  been  adopted  by  the  foreign  country  whose  judg- 
ment is  brought  under  review.  This  is  certainly  a  very 
reasonable  rule,  and  may  perhaps  hereafter  work  itself 
firmly  into  the  structure  of  international  jurisprudence  ^ 


toire,  Jugement,  §  6 ;  Id.  Qaestions  de  Droit,  Jugement,  $  14;  Pardessus^ 
Droit  Comm.  torn.  5,  art.  1488;  2  Kent,  Comm.  Lect.  d7>  pp.  118 — 121» 
3rd  edit. 

1  Henry  on  Foreign  Law,  ch.  10,  §  2,  pp.  75,  76 ;  Id.  App.  pp.  209 — 
214. 
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PENAL  LAWS  AND  OFFENCES. 


§  619.  We  are  next  led  to  the  consideration  of  the  o 
ration  of  foreign  laws  in  regard  to  penalties  and  ofienc 
And  this  will  not  require  any  expanded  examination^  as  1 
topics  are  few^  and  the  doctrines  maintained  by  forei 
jurists  and  by  tribunals  acting  under  the  common  law, 
yolve  no  intricate  inquiries  into  the  peculiar  jurisprudei 
of  different  nations. 

§  620.  The  common  law  considers  crimes  as  altogetl 
local,  and  cognizable  and  punishable  exclusively  in  t 
country  where  they  are  committed.  No  other  nation^  thei 
fore,  has  any  right  to  punish  them,  or  is  under  any  oblig 
tion  to  take  notice  of,  or  to  enforce  any  judgment  render 
in  such  cases  by  the  tribunals  having  authority  to  hold  j 
risdiction  within  the  territory  where  they  are  conunitted 
Hence  it  is,  that  a  criminal  sentence  of  attainder  in  t! 
courts  of  one  sovereign,  although  it  there  creates  a  person 
disability  to  sue,  does  not  carry  the  same  disability  with  t1 
person  into  other  countries.  Foreign  jurists,  indeed,  mai 
tain  on  this  particular  point  a  different  opinion,  holdii 
that  the  state  or  condition  of  a  person  in  the  place  of  1 
domicil  accompanies  him  every  where  ^     Lord  Loughb 


1  Rotherf.  Inst.  b.  2,  ch.  9,  $  12;  Martens,  Law  of  Nations,  b.  3,  ch. 
§  22 — 25  ;  Merlin,  Repertoire,  Souverainel^,  §  5,  n.  5,  6,  pp.  379 — 38 
Commonwealth  r.  Green,  17  Mass.  R.  515,  545 — 548. 

«  Ante,  §  91,  92;  1  Heriii  Opera,  de  CoUis.  Leg.  §  4,  n.  8,  p.  124,  (ec 
1737);  Id.  p.  175,  (edit.  1716);  1  Boullenois,  Obs.  4,  pp.64,  05.— Bo 
lenois  states  this  doctrine  in  strong  terms: — **  A  I'cgard  des  statuts,  qui  pi 
noncent  nne  morte  civile  pour  crimes,  ou  une  note  d'infamie,  Tctat  de  < 
mis^rables  se  portepar  tout,  ind^pendamment  de  tout  domicile  ;  ctcela  par 
concert  et  un  concours  general  des  uationg^es  sortes  de  peincs  ^tant  v 
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roughs  in  declaring  the  opinion  of  the  Court  on  one  occa- 
sion, said :  *'  Penal  laws  of  foreign  countries  are  strictly 
local,  and  affect  nothing  more  than  they  can  reach  and  can 
be  seized  by  virtue  of  their  authority.  A  fugitive  who 
passes  hither,  comes  with  all  his  transitory  rights.  He  may 
recover  money  held  for  his  use,  and  stock,  obligations,  and 
the  like ;  and  cannot  be  affected  in  this  country  by  proceed- 
ings against  him  in  that  which  he  has  left,  beyond  the  limits 
of  which  such  proceedings  do  not  extend  \'*  Mr.  Justice 
Buller,  in  the  same  case,  on  a  writ  of  error,  said :  '^  It  is  a 
general  principle,  that  the  penal  laws  of  one  country  cannot 
be  taken  notice  of  in  another^."  The  same  doctrine  was  af- 
firmed by  Lord  EUenborough  in  a  subsequent  case  \  And 
it  has  been  recently  promulgated  by  Lord  Brougham,  in  very 
clear  and  authoritative  terms :  **  The  lex  loci  (says  he)  must 
needs  govern  all  criminal  jurisdiction,  from  the  nature  of  th6 
thing  and  the  purpose  of  the  jurisdiction^." 

§621.  The  same  doctrine  has  been  frequently  recog- 
nised in  America.  On  one  occasion,  where  the  subject 
underwent  a  good  deal  of  discussion,  Mr.  Chief  Justice 
Marshall,  in  delivering  the  opinion  of  the  Supreme  Court, 
said:  ''  The  Courts  of  no  country  execute  the  penal  laws  of 
another*."  On  another  occasion,  in  New  York,  Mr.  Chief 
Justice  Spencer  said :  '*  We  are  required  to  give  effect  to  a 
law  (of  Connecticut)  which  inflicts  a  penalty  for  acquiring  a 
right  to  a  chose  in  action.  The  defendant  cannot  take  advan-^ 
tage  of,  nor  expect  the  Court  to  enforce,  the  criminal  laws 
of  another  State.  The  penal  acts  of  one  State  can  have  no 
operation  in  another  State.     They  are  strictly  local,  and 


tacbe^  une  plaie  incurable^  dont  le  condamn^  est  afflig^,  et  qui  TaccompagDe 
en  tous  lieaz.  C*est  ce  que  dit  D'Argentre."  1  BouUenois,  Observ.  4, 
pp.  64,  65. 

1  Folliott  V.  Ogden,  1  H.  Black,  p.  135. 

a  Ogden  p.  Folliott,  8  T.  R.  738,  784. 

8  Wolff  p.  Oxholxn,  6  M.  &  Selw.  R.  99. 

*  Warrendcr  ».  Warrender,  9  Bligb,  119,  120. 

ft  The  Antelope,  10  Wheat.  R.  66,  128. 
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afiect  nothing  more  than  they  can  reach^  .**  Upon  the  same 
ground^  also,  the  Supreme  Court  of  Massachusetts  have 
held,  that  a  person  convicted  of  an  infamous  offence  in  one 
State,  is  not  thereby  rendered  incompetent  as  a  witness  in 
other  States*. 

§  622.  The  same  doctrine  is  stated  by  Lord  Kaims  as  the 
doctrine  in  Scotland.  ''  There  is  not,'*  says  he,  *'  the  same 
necessity  for  an  extraordinary  jurisdiction  to  punish  foreign 
delinquencies.  The  proper  place  for  punishment  is  where 
the  crime  is  committed.  And  no  society  takes  concern  in 
any  crime  but  what  is  hurtful  to  itself^'* 

§  623.  The  same  doctrine  is  laid  down  by  Martens  as  a 
dear  principle  of  the  law  of  nations.  After  remarking  that 
the  criminal  power  of  a  country  is  confined  to  the  territory, 
he  adds :  ''  By  the  same  principles  a  sentence  which  attacks 
the  honour,  rights,  or  property  of  a  criminal,  cannot  extend 
beyond  the  courts  of  the  territory  of  the  sovereign  who  has 
pronounced  it.  So  that  he  who  has  been  declared  infamous, 
is  infamous  in  fact,  but  not  in  law.  And  the  confiscation  of 
his  property  cannot  affect  his  property  situate  in  a  foreign 
country.  To  deprive  him  of  his  honour  and  property  judi- 
cially there  also,  would  be  to  punish  him  a  second  time  for 
the  same  offence  \'* 

§  624.  Pardessus  has  affirmed  a  similar  principle.  ''  In 
all  the  States  of  Christendom,"  says  he,  "  by  a  sort  of  gene- 
ral consent  and  uniformity  of  practice,  the  prosecution  and 
punishment  of  penal  offences  are  left  to  the  tribunals  of  the 
country  where  they  are  committed.  The  principle  of  the 
French  Legislation,  that  the  laws  of  police  and  bail  are  ob- 
ligatory upon  all  who  are  within  the  territory,  is  a  principle 
of  common  right  in  all  nations  *."     Bouhier  also  admits  the 

^  Scoville  r.  Canfield,   14  John.   R.   338,   340.     See  also  The  State  r. 
Knight,  Taylor's  N.  C.  Rep.  65. 

2  Commonwealth  p.  Green,  17  Mass.  R.  515,  540,  541,  546,  547. 

3  Kaims  on  Equity,  h.  3,  ch.  8,  §  1.  See  also  Ersk.  Inst.  b.  1,  tit.  2,  23. 
*  Martens,  Summary  of  the  Law  of  Nations,  b.  3,  ch.  3,  §  24,  25. 

^  Pardessus,  Droit  Comm.  5,  art.  1467*     See  also  MerliOi  Repertoire, 
Souverainel^,  §  5,  n.  5,  6,  pp.  379—382. 
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locality,  or,  as  he  terms  it,  the  reality,  of  penal  laws ;  and  of 
course  he  limits  their  operation  to  the  territory  of  the  sove- 
reignty within  which  they  are  committed  ^ 

§  625.  On  the  other  hand,  Hertius  and  Paul  Voet  seem 
to  maintain  a  different  doctrine,  holding  that  crimes  com- 
mitted in  one  state  may,  if  the  criminal  is  found  in  another 
state,  be  upon  demand  punished  there ^  Paul  Voet  says: 
Statutum  personale  ubique  locorum  personam  comitatur,  S^c, 
etiam  in  ordine  ad  pomam  a  cive  petendam,  si  poena  civibus 
sit  imposita^*  And  he,  as  well  as  some  others  of  the  foreign 
jurists,  enters  into  elaborate  discussions  of  the  question, 
whether,  if  a  foreign  fugitive  criminal  is  arrested  in  another 
country,  he  is  to  be  punished  according  to  the  law  of  his 
domicil,  or  according  to  the  law  of  the  place  where  the  of- 
fence was  committed^.  If  any  nation  should  suffer  its  own 
Courts  to  entertain  jurisdiction  of  offences  committed  by 
foreigners  in  foreign  countries,  the  rule  of  Bartolus  would 
seem  to  furnish  the  true  answer.  Delicta  puniuntur  jtixta 
mores  loci  commissi  delicti,  et  non  loci  ubi  de  crinUne  cog-- 
noscitur^. 


*  Bouhier,  Cout.  de  Bourg.  c.  34,  p.  588.  See  also  Matthaei  Comm.  ad 
Pand.  lib.  48,  tit.  20,  §  17,  18,  20.— Mr.  Hallam  has  remarked:  "  The 
death  of  Servetus  has,  perhaps,  as  many  circumstances  of  aggravation  as  any 
execution  for  heresy  that  ever  took  place.  One  of  these,  and  among  the 
most  striking,  is,  that  he  was  not  the  subject  of  Geneva,  nor  domiciled  in  the 
city,  nor  had  the  Christianissima  Restitutio  been  published  there,  but  at 
Vienna.  According  to  our  laws,  and  those,  I  believe,  of  most  civilized  na- 
tions, he  was  not  answerable  to  the  tribunals  of  the  republic."  Uallam's  In- 
troduction to  the  Literature  of  Europe,  vol.  2,  (Lend.  edit.  1839),  cap.  2, 
§  27,  p.  109. 

a  Hertii  Opera,  De  Collis.  Leg.  §  4,  n.  18—21,  pp.  130—132,  (edit. 
1737);  Id.  pp.  185—188,  (edit.  1716). 

3  P.  Voet,  De  Stat.  $  4,  c.  2,  n.6,  p.  123,  (edit.  1715);  Id.  p.  188, 
(edit.  1661).  See  Id.  §  11,  c.  1,  n.  4,  5,  pp.  294—296,  (edit.  1716);  Id. 
pp.  355 — 360,  (edit.  1761). 

*  See  1  Hertii  Opera,  De  Collis.  Leg.  §  4,  n.  19—21,  pp.  181,  182, 
(edit.  1737);  Id. pp.  185—188,  (edit.  1716);  P.  Voet,  De  Stot.  §  11,  c.  1, 
S  1,  4,  5,  pp.  291—297,  (edit.  1716);  Id.  pp.  355—360,  (edit.  1661). 

*  Henry  on  For.  Law,  p.  47. — I  quote  the  passage  as  I  find  it  in  Henry. 
Upon  examining  Bartolos  in  the  place  apparenUy  intended  to  be  cited  by  Mr. 
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§  626.  There  is  another  point  which  has  been  a  goo 
deal  discussed  of  late ;  and  that  is^  whether  a  nation  is  boiin 
to  surrender  up  fugitives  from  justice  who  escape  into  i1 
territories  and  seek  there  an  asylum  from  punishment.  Tfa 
practice  has^  beyond  question,  prevailed  as  a  matter  of  cc 
mity,  and  sometimes  of  treaty,  between  some  neighbonriii 
states,  and  sometimes  also  between  distant  states  havin 
much  intercourse  with  each  other  ^  Paul  Voet  remarki 
that  under  the  Rxnnan  Empire  this  right  of  having  a  crimi 
nal  remitted  for  trial  to  the  proper  forum  crimims  was  vx\ 
questionable.  It  resulted  from  the  very  nature  of  the  imi 
versal  dominion  of  the  Roman  Laws.  Jure  tamen  ewi 
notandum,  remimonibus  locum  fuisse  de  necessitate,  ut  ret 
ad  locum  ubi  deUquit,  sic  petenie  judice,  fuerit  mittendm 
quod  omnes  judices  uni  subessent  imperatoru  Et  omnes  pre 
vincice  Romance  umtce  essent  accessorie,  non  prindpaliter^ 
But  he  remarks,  that  according  to  the  customs  of  almost  al 
Christendom  (except  Saxony)  the  remitter  of  criminals^  ei 
cept  in  cases  of  humanity,  is  not  admitted ;  and^  when  done 
it  is  to  be  upon  letters  rogatory,  so  that  there  may  be  n< 
prejudice  to  the  local  jurisdiction.  Moribus  nihilominus  {na 
tamen  Saxonicis)  iotiusfere  Christianismi,  nisi  ex  humanitati 
non  sunt  admissce  remissiones.  Quo  casu,  remittenti  magis 
tratui  cavendum  per  litteras  reversoriales,  ne  actus  Junsdic 
tioni  remittentis  ullum  pariat  prcejudidum.     Id  quod  etiasi 


Henry  (Bartolot,  Comm.  ad  Cod.  lib.  1,  tit.  1,  1. 1,  n.  20,  21 ;  Id.  d.  44 
Id.  n.  479  torn.  7>  p-  4,  (edit  1602),  I  have  not  been  able  to  find  any  sue 
langui^e  used  by  Bartolus.  Martens  deems  it  dear,  that  a  sovereigii  i 
whose  dominions  a  criminal  has  sought  refuge,  may,  if  he  chooses,  ponis 
him  for  the  offence,  though  committed  in  a  foreign  country ;  thoagh  he  ad 
mils  that  the  more  common  usage  in  modern  times  is  to  remand  the  criming 
to  the  country  where  the  crime  was  committed.  Martens,  Law  of  Nationi 
b.  3,  ch.  8,  §  22,  23.  See  also  Vattel,  b.  2,  ch.  2,  §  76;  Grotius,  De  Juj 
Belli  et  Pac.  b.  2,  c.  21,  §  2—5;  Burlcmaqui,  p.  4,  c.  3,  §  24 — 26.  Sc 
Lord  Brougham's  opinion  in  Warrcnder  r.  Warrender,  9  Bligh,  R.  118 — 12( 

1  See  Vattel,  b.  2,  cb.C),  §76. 

2  P.  Voet.  De  Stat.  §  11,  c.  1,  n.  6,  p.  297,   (edit.  1715);    Id.  p.  35 
(edit.  1661). 
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in  nostris  Provinciis  Vnitis  est  receptum^.  And  he  adds: 
Neque  enim  Provincue  Fcederatce  uni  supremo  parent^;  a  re- 
mark strictly  applicable  to  the  American  States.  It  is  ma- 
nifest^ that  he  treats  it  purely  as  a  matter  of  comity  and  not 
of  national  duty. 

§627.  It  has,  however,  been  treated  by  other  distin- 
guished jurists  as  a  strict  right,  and  as  constituting  a  part 
of  the  law  and  usage  of  nations,  that  offenders  charged  with 
a  high  crime,  who  have  fled  from  the  country  in  which  the 
crime  has  been  committed,  should  be  delivered  up  and  sent 
back  for  trial  by  the  sovereign  of  the  country  where  they 
are  found.  Vattel  manifestly  contemplates  the  subject  in 
this  latter  view,  contending  that  it  is  the  duty  of  the  go- 
vernment where  the  criminal  is,  to  deliver  him  up,  or  to 
punish  him ;  and  if  it  refuses  so  to  do,  then  it  becomes  re- 
sponsible, as  in  some  measure  an  accomplice  in  the  crime  *. 
This  opinion  is  also  maintained  with  great  vigour  by  Grotius, 
by  Heineccius,  by  Burlemaqui,  and  by  Rutherforth  *.  There 
is  no  inconsiderable  weight  of  common  law  authority  on  the 
same  side ;  and  Mr.  Qiancellor  Kent  has  adopted  the  doc- 
trine in  a  case  which  called  directly  for  its  decision  *. 

§  628.  On  the  other  hand»  Puffendorf  explicitly  denies  it 
as  a  matter  of  right  ^.     Martens  is  manifestly  of  the  same 

1  p.  Voet,  Dc  Stat.  §  11,  c.  1,  n.  6,  p.  297,  (edit.  1715);  Id.  p.  858, 
(edit.  1661). 

3  Id.  See  also  Mattbsei  Comm.  de  Criminilms,  Dig.  lib.  48,  tit.  14, 1.  1, 
$  3. 

3  Vattel,  b.  2,  ch.  6,  §  76. 

^  Grotius,  De  Jure  Belli  et  Pacb,  c.  2 1 ,  $  2 — 5  ;  Heineccii  Prselect.  in  Grot, 
h.  t.;  Burlemaqui,  pt.  4,  cb.  3,  §  23—29,  pp.  258,  259,  (edit.  1763); 
Rutberf.  Inst.  b.  2,  cb.  9,  §  12. 

^  In  tbe  matter  of  Wasbburn,  4  Jobn.  Cb.  R.  106;  1  Kent.  Comm.  Lect. 

2,  p.  36,  3rd  edit. ;  Rex  v.  Hutcbinson,  3  Keble,  785 ;  Rex  v.  Kimbar- 
ley,  2  Strange,  R.  848;  East  India  Company  v.  Campbell,  1  Ves.  Sen.  246; 
Mure  V.  Kaye,  4  Taunton,  R.  34,  Per  Heatb  J. ;  Wynne's  Eunomus,  Dialog. 

3,  §  67  ;  Lundy's  Case,  2  Vent.  R.  314 ;  Rex  v.  Ball,  1  Amer.  Jurist,  287. 

^  For  tbis  reference  to  Puffendorf 's  opinion,  I  must  rely  on  Burlemaqui 
(pt.  4,  cb.  3,  §  23,  24),  not  having  been  able  to  find  it  in  bis  Treatise  on  tbe 
Law  of  Nations.  Tbe  only  reference  to  tbe  point  wbicb  I  bave  met  with  in 
that  work  is  in  b.  8,  cb.  3,  $  23,  24. 
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opinion^  contending  that,  with  respect  to  crimes  conimitte 
out  of  his  territories,  no  sovereign  is  obliged  to  punish  tl 
criminal  who  seeks  shelter  in  his  dominions,  or  to  execul 
a  sentence  pronounced  against  his  person  or  his  property 
Lord  Coke  expressly  maintains,  that  the  sovereign  is  n< 
bound  to  surrender  up  fugitive  criminals  from  other  countrie 
who  have  sought  a  shelter  in  his  dominions'.  Mr.  Chief  Justic 
Tilghman  has  adhered  to  the  same  doctrine  in  a  very  elab 
rate  judgment  ^.  The  reasoning  of  Mr.  Chief  Justice  Parb 
in  a  leading  case^  leads  to  a  similar  conclusion ;  and 
stands  indirectly  confirmed  by  the  opinion  of  a  majority  < 
the  Judges  of  the  Supreme  Court  of  the  United  States  in 
very  recent  case  of  the  deepest  interest  *. 

1  Martens,  Law  of  Nations,  b.  3,  ch.  3,  $  23. 

3  3  Coke,  Inst.  180. 

3  Commonwealth  v.  Deacon,  10  Serg.  &  R.  125 ;  3  Story,  Comm.  i 
Constit.  $  1802.  See  also  Merlin,  Repertoire,  Souyerainete,  §  5,  n.  5,  6,  p 
879—382. 

^  Commonwealth  v.  Ghreen,  17  Mass.  R.  515,  540,  541,  546 — 548. 

^  Holmes  v.  Jennison,  14  Peters«  R,  540. — Mr.  Justice  Barbour  mail 
tained  the  same  opinion  in  the  case  of  Jose  Ferreira  de  Santos,  2  Brock.  I 
493.  Most  of  the  reasoning  on  each  side  will  be  foond  very  fully  collected : 
the  case  of  the  matter  of  Washburn,  4  John.  Ch.  R.  106;  that  of  Commoi 
wealth  9.  Deacon,  10  Serg.  &Rawle,  123;  Holmes  v.  Jennison,  14  Petei 
R.  540 — 598 ;  and  that  of  Rex.  v.  Ball,  1  Amer.  Jurist,  297.  The  latti 
case  is  the  decision  of  Mr.  Chief  Justice  Reid  of  Canada.  See  also  1  Ame 
State  Papers,  175  ;  Commonwealth  v,  De  Longchamps,  1  Dall.  Ill,  112 
U.  States  17.  Davis,  2  Sumner,  R.  482,  486. 
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§  629.  We  come,  in  the  last  place,  to  the  consideration  of 
the  operation  of  foreign  laws,  in  relation  to  evidence  and 
proofs.  And  here,  independently  of  other  more  compli- 
cated questions,  two  of  a  very  general  nature  may  arise. 
In  the  first  place,  what  rule  is  to  prevail,  as  to  the  com- 
petency or  incompetency  of  witnesses?  Is  the  rule  of 
the  law  of  the  country  where  the  transaction  to  which 
the  suit  relates  had  its  origin,  to  govern,  or  the  law  of 
the  country  where  the  suit  is  brought  ?  In  the  next  place, 
what  is  the  rule  which  is  to  prevail  in  the  proof  of  written 
instruments  ?  In  other  words,  in  what  manner  are  contracts, 
instruments,  or  other  acts  made  or  done  in  other  countries 
to  be  proved  ?  Is  it  sufficient  to  prove  them  in  the  manner 
and  by  the  solemnities  and  proofs  which  are  deemed  suffi- 
cient by  the  law  of  the  place  where  the  contracts,  instru- 
ments, or  other  acts  were  executed  ?  Or  is  it  necessary  to 
prove  them  in  the  manner  and  according  to  the  law  of  the 
place  where  the  action  or  other  judicial  proceeding  is  in- 
stituted ? 

§  630.  Various  cases  may  be  put  to  illustrate  these  ques- 
tions. A  contract  or  other  instrument  is  executed  and  re- 
corded before  a  Notary  Public  in  a  foreign  country,  in  which 
by  law  a  copy  of  the  contract  or  other  instrument  certified 
by  him  is  sufficient  to  establish  its  existence  and  genuine- 
ness ;  would  that  certificate  be  admissible  in  the  Courts  of 
common  law  of  England  or  America  to  establish  the  same 
facts  ?  ^    Again,  persons  who  are  interested,  and  even  parties 


^  See  Mascardus,  De  Probat.  vol.  2,  Conclas.  927»n,4 — 8,  p.  836,  (455| 
edit.  1731). 
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in  the  very  suit,  are  in  some  foreign  countries  admissib 
witnesses  to  prove  contracts,  instruments,  and  other  act 
material  to  the  merits  of  the  suit ;  would  they  be  admissib! 
as  witnesses  in  suits  brought  in  the  course  of  common  la 
in  England  and  America,  to  prove  the  like  facts  in  relatio 
to  contracts,  instruments,  or  other  acts,  made  or  done  i 
such  foreign  countries,  material  to  the  suit  7  These  aj 
questions  more  easily  put,  than  satisfactorily  answ^c 
upon  principles  of  international  jurisprudence. 

§  630  a.  Similar  considerations  may  arise  in  respect  to  tl 
rules  as  to  presumptions  de  facto  and  dejure,  which  may  I 
different  in  different  countries.  Thus,  for  example,  the  tit 
to  movable  property  may  depend  upon  the  question  of  sui 
vivorship  of  one  of  two  persons  who  both  died  under  tl 
like  circumstances ;  as,  for  example,  on  board  a  ship  whic 
foundered  at  sea,  or  was  totally  lost  with  all  her  crew  l 
shipwreck.  Now,  different  countries  may,  and  probably  d< 
adopt  different  presumptions  as  to  the  survivorship  in  sue 
calamitous  circumstances,  founded  upon  considerations  i 
the  age,  or  sex,  or  other  natural  or  even  artificial  grounc 
of  belief  or  presumption  ^  What  rule  then  is  to  be  adopted 
the  law  of  the  place  of  domicil  of  the  parties,  or  the  law  i 
the  forum  where  the  suit  is  instituted  ?  On  one  occasioi 
when  a  question  of  this  very  nature  was  before  him,  a  lal 
learned  Judge  (Sir  William  Grant)  said :  **  There  are  man 
instances  in  which  principles  of  law  have  been  adopted  firoi 
the  Civilians  by  our  English  Courts  of  Justice ;  but  noi 
that  I  know  of  in  which  they  have  adopted  presumptions  < 
&ct  from  the  rules  of  the  civil  law  *." 

§  630  b.  There  are  certain  rules  of  evidence  which  ma 
be  affirmed  to  be  generally,  if  not  universally,  recognise* 
Thus,  in  relation  to  immovable  property,  inasmuch  as  tt 
rights  and  titles  thereto  are  generally  admitted  to  be  g< 
verned  by  the  law  of  the  situs,  and  as  suits  and  controversi< 

1  See  Fearne's  Posthum.  Works,  38;  The  Case  of  Gen.  Stanwix  ai 
Daughter;  Code  Civil  of  France,  art.  720 — 722;  4  Burge,  Comm.  on  C( 
and  For.  Law,  pt.  1,  ch,  4,  §  5,  pp.  152,  153. 

2  Mason  r.  Mason,  1  Meriv.  R.  308,  312. 
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touching  the  same  ex  directo  properly  belong  to  the  forum 
of  the  situs ^  and  not  elsewhere,  it  would  seem  a  just  and 
natural,  if  not  an  irresistible,  conclusion,  that  the  law  of  evi- 
dence of  the  situs  touching  such  rights,  titles,  suits,  and 
controversies,  must  and  ought  exclusively  to  govern  in  all 
such  cases.  So  in  cases  relating  to  the  due  execution  of 
wills  and  testaments  of  immovables,  the  proofs  must  and 
ought  to  be  according  to  the  law  of  the  situs.  So  in  respect 
to  the  due  execution  of  wills  and  testaments  of  movables, 
as  they  are  governed  by  the  law  of  the  domicil  of  the  tes- 
tator, the  proofs  must  and  ought  to  be  according  to  the  law 
of  his  domicil.  By  the  present  law  of  England,  a  will  or 
testament  of  movable  property,  in  order  to  be  valid,  must 
be  executed  in  the  presence  of  two  witnesses.  If,  then,  an 
Englishman,  domiciled  in  England,  should  make  his  will  in 
England,  in  the  presence  of  one  witness  only,  that  will  could 
not  be  admitted  to  proof  in  Scotland  to  govern  movable 
property  situate  there  ^  The  like  rule  would  apply  to  a 
case  where  the  will  was  executed  in  the  presence  of  two 
witnesses,  both  or  either  of  whom  were  incompetent  by  the 
law  of  England,  although  competent  by  the  law  of  Scot- 
land. 

§  631.  Similar  principles  may  well  be  applied  to  many 
other  cases.  There  are  certain  formalities  of  proof,  which 
are  required  by  the  laws  of  foreign  countries  in  regard  to 
contracts,  instruments,  and  other  acts,  which  are  indis- 
pensable to  their  validity  there ;  and  these  are  therefore  held 
to  be  of  universal  obligation ;  and  must  be  duly  proved  in 
every  foreign  tribunal,  in  which  they  are  in  litigation,  before 
any  right  can  be  founded  on  them  ^  An  illustration  of  this 
doctrine  may  be  drawn  from  the  known  rule  of  the  common 
law,  that  a  bill  of  exchange,  upon  its  dishonour,  must  be  pro- 
tested before  a  notary ;  and  if  not  proved  to  be  so  protested. 


1  Yates  p.  Thomson,  3  Clark  &  Finnell,  544,  576,  577. 
^  See  Trasher  v.  Eyerhart,  3  Gill.  &  John.  R.  234,  242;  Ante,  $  260— 
263. 
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no  remedy  can  be  had  against  the  drawer  or  indorsen 
Another  illustration  may  be  drawn  from  the  registration 
deeds  and  other  instruments,  which  cannot  be  given  in  ei 
dence,  unless  proved  to  be  duly  registered  according  to  tl 
lex  loci  ret  sitce.  Another  illustration  may  be  drawn  fro 
cases  of  contract  under  the  Statute  of  Frauds,  which  must  1 
in  writing,  and  must  state  a  good  consideration,  in  order  i 
be  valid  in  point  of  legal  obligation  or  evidence  *.  Anotb 
illustration  may  be  drawn  from  the  known  doctrine  as  i 
stamps,  by  which  it  is  held,  that  no  instrument  can  be  give 
in  evidence  unless  it  is  properly  stamped  ^  In  all  the 
cases  the  proper  proofs  must  doubtless  be  given  in  coi 
formity  with  the  local  law  *.  And  if  the  proofs  are  given  i 
the  mode  which  the  local  law  requires,  there  is  some  di 
ficulty  in  asserting  that  such  proofs  ought  not  to  be  deeme 
every  where  a  full  authentication  of  the  instrument  *• 

§  632.  Boullenois  divides  the  formalities  of  acts  into  sev< 
ral  classes:  those  which  are  required  before  the  act,  qvi 
requimntur  ante  factum ;  those  which  are  required  at  tl 
time  of  the  act,  qutB  requimntur  in  facto;  and  those  whic 
are  required  afterwards,  qtice  requimntur  ex  post  facto 
But  a  more  important  distinction  in  his  distribution  is  of  tb 
formalities  at  the  time  of  the  act,  which  he  denominates  tb 
formalities  of  proof,  (Jormalites  probantes),  and  those  whic 
are  substantial  and  intrinsic  formalities  ^  Among  the  forme 
he  includes  those  which  respect  the  number  of  witnessc 
who  are  to  witness  the  execution  of  the  act,  their  agi 
quality,  and  residence,  and  the  date  and  place  of  the  ac 
And  here  he  holds,  that  as  to  the  formalities  of  proof  th 

1  See  Boyden  v.  Taylor,  2  Harr.  &  John.  396;  Ante,  §  260  a,  360,  361 

Wilcox  p.  Hunt,  13  Peters,  R.  378. 

2  Ante,  §  2G2,  262  a. 

3  Ante,  I  200. 

*  Ante,  i  2G0,  260  a,  3G0,  361,  363—373. 

5  See  Krsk.  Inst.  b.  3,  tit.  2,  §  39,  40. 

6  1  Boullenois,  Observ.  23,  p.  491. 

7  1  Boullenois,  Observ.  23.  pp.  492,  498,  506,  &c. 
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maxim  applies :  Solemnitates  testimoniales  non  sunt  in  potes- 
taie  contralientium,  sed  in  pot  est  ate  juris  *.  Solemnitates 
sumendce  sunt  ex  consuetudine  loci,  in  quo  res  et  acttis  geritur  ^. 
§  632  a.  Mascardus  holds  a  similar  opinion ;  and  says,  that 
an  act  executed  before  a  notary  in  any  place,  if  duly  executed 
according  to  the  law  of  that  place,  and  valid  as  a  notarial 
act,  ought  to  be  held  of  the  same  obligation  and  validity  in 
every  other  place.  Unde  jus  probationis,  ortum  aprincipio, 
non  tollitur  mutatione  loci  ^  Paul  Voet  appears  to  enter 
tain  a  different  opinion ;  and  he  puts  the  case,  whether,  if 
an  instrument  were  executed  in  one  place  before  a  notary 
who  by  the  lex  loci  is  competent  for  that  purpose,  the  validity 
or  force  of  that  instrument  would  extend  to  another  place 
where  the  notary  would  be  deemed  incompetent,  so  that  he 
could  not  there  give  public  authenticity  to  the  instrument. 
Quid  si  tamen  in  uno  loco  factum  sit  instrumentum  coram 
notario  qui  ibidem  est  habilis,  an  extendetur  vis  illius  instrur 
menti  ad  alium  locum  ubi  censetur  inhabilis,  sic  ut  publicum 
ibidem  nequeat facere  instrumentum^?  After  giving  the  opi- 
nions of  several  jurists  in  the  affirmative,  he  proceeds  to  give 
his  own  to  this  effect :  that  it  is  not  so  much  a  question  of 
solemnities,  as  of  the  efficacy  of  proof,  which,  although  it 
may  be  sufficient  in  one  place,  may  not  be  so  every  where ; 
and  that  the  tribunal  of  one  country  cannot  give  such 
validity  and  force  to  any  instrument,  as  that  it  shall  have 
operation  elsewhere  ^ 


1  1  BouUenois,  Observ.  23,  pp.  492,  493;  Ante,  §  260. 

2  Ibid. 

3  Mascard.  De  Probat.  Conclus.  927.  torn.  2,  pp.  336,  337,  [454«  455, 
edit.  1731],  d.  4 — 14;  Ante,  $  260a. 

*  P.  Voet,  De  Stat.  §  10,  c.  1,  n.  11,  pp.  287,  288,  (edit.  1715);  Id. 
p.  347,  (edit.  1661). 

5  P.  Voet,  De  Stat.  §  10,  c.  1,  n.  11,  pp.  287,  288,  (edit.  1715);  Id. 
p.  347,  (edit.  1661).  His  language  is:  Quid  si  tamen  in  uno  loco  factum 
sit  instrumentum  coram  notario  qui  ibidem  est  habilis,  an  extendetur  vis 
illius  instrumenti  ad  alium  locum  ubi  censetur  inhabilis,  sic  ut  publicum 
ibidem  nequeat  facere  instrumentum?  Sunt  qui  id  adfirmant.  Quasi  loci  con- 
suetudo,  dans  robur  scripturce,  etiam  obtineat  extra  territoriom.     Sunt  qui  id 
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$  633.  Paul  Voet^  siho,  in  another  place^  speaking  iip< 
the  subject  of  the  operaticm  of  the  lex  fori  m  to  the  mod 
of  proceeding  in  suiti,  uies  the  following  language  :  8i  i 
probaihmbus  6t  quidefn  teitibm;  ne  eM  ad/MebU,  $ie  ex 
mmbH  ko9ce,  pront  escigk  f&rum  fudkis  ubi  prodttcumHtr.  . 
de  fMtrumentis  ;  M  exbibenda,  ne  edenda,  ut  fert  bni  $t 
tutam,  ubi  exhibentur,  9el  edmUwr^.  The  generality  of  the 
eipressions  must  lead  us  to  the  conclusion,  that  he  was 
opinion  that  the  modes  oC  proof  and  the  law  of  evidence 
the  lex  fori  ought  to  regulate  the  proeeedinga  in  all  suit 
whether  these  suits  arose  from  foreign  contracts^  or  insti 
ments,  or  other  acts  or  not.  But  perhaps  he  may  hare  i 
temied  to  give  them  a  mors  limited  application*. 

§  634«  Bouhier  states  a  case  where  a  suit  was  brought 
France,  by  an  Englishman,  against  another  person  fix*  mon 
supposed  to  be  lent  by  him  to  the  latter ;  and  he  oflfer 
proof  thereof  by  witnesses*  It  was  objected,  that  by  t 
Ordinance  of  MouBnSy  (art  54^  such  parol  proof  was  i 


I >  ■    I* 


ideo  ftdfirmant,  qaod^  non  tarn  de  habilitate  ei  inhabiliute  notarii  laborem 
(jlKta  d6  sd^mnibas.  Qdod  si  veram  foret,  res  extra  dobitadonis  ale 
eSMt  taBoeata.  Veram,  nt  qnod  res  est  dkara,  eiistumsm  Idc  i^  t 
tan  di  Boleznubast  qnam  proVandi  efficaci^  ffoaa  liott  in  nno  Imd  a 
fidensy  non  tamen  ubique  loconim ;  qaod  judex  nniua  turritoxii  neqoaat  vi 
tribuere  instrumento,  ut  alibi  quid  operetur.  Hinc  etiam  mandatnm 
YiXHt  orftm  n^tario  6t  testibus  btc  safficienter  factum,  non  tamen  erit  vafidi 
in  Gelrice  partibus,  ubi  notarii  non  admittuntur,  ut  coram  lege  lod,  bie  o 
fectum  esse  oporteat,  quo  in  Geldri4  sortiatur  effectum.  Qnemadmod 
enim  personam  non  subditam,  non  potest  quis  alibi  inbabilltare ;  ita  nee  p 
Bonam  subditam  potest  alibi  facere  babflem.     P.  Yoet,  ubi  supra. 

1  P.  Voet,  De  Stat  $  10,  cb.  9,  n.  10,  p.  287,  (edit.  1715);   Id.  p.  t 
(e£t.  1661). 

3  Erskine  in  bis  Institutes  says,  tbat  in  suits  in  Scotland  with  foreisd 
upon  obligations  made  in  a  foreign  country,  they  may  prove  payment  or  est 
guishment  lege  loci.  If,  for  instauce,  the  law  of  the  foreign  country  all( 
the  payment  of  a  debt  constituted  by  writing,  to  be  proved  by  witnesses,  t 
manner  of  proof  will  also  be  allowed  by  the  Scottish  Courts  as  sufficient 
extinguishing  such  debt,  although  by  the  Scottish  law  obligations  formed 
writing  are  not  extinguish  able  by  parol  evidence.  (Ersk.  Inst.  b.  3,  tit 
$  7.)  This  seems  a  mixed  case  of  the  law  of  the  place  governing  as  to 
discharge  of  contracts,  and  also  of  the  mode  of  proof  of  the  dbcbarge. 
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admissible.  But  the  Court  admitted  it  upon  the  ground^ 
that  the  law  of  England  where  the  contract  was  made  ad- 
mitted such  parol  proofs  and  therefore  it  was  admissible  in 
a  controversy  on  the  contract  in  France.  Bouhier  holds 
the  decision  to  be  correct^  if  the  contract  was  made>  as  ha 
supposes  it  to  have  been^  in  England^. 

§  634  a.  Upon  this  subject  it  is  perhaps  not  possible  to 
lay  down  any  rules  which  ought  to  be^  or  even  which  can 
be^  applied  to  all  cases  of  evidence.  Generally  speakings  it 
seems  true,  that  neither  the  lex  loci  contractus,  nor  the  lex 
loci  domicilii,  is  applicable  to  the  course  of  procedure ;  but 
the  course  of  procedure  ought  to  be  according  to  the  law  of 
the  forum  where  the  suit  is  instituted'.  And  perhaps  it 
may  be  stated  as  a  general  truth,  that  the  admission  of 
evidence  and  the  rules  of  evidence  are  rather  matters  of 
procedure,  than  matters  attaching  to  the  rights  and  titles 
of  parties  under  contracts,  deeds,  and  other  instruments; 
and  therefore  they  are  to  be  governed  by  the  law  of  the 
country  where  the  Court  sits.  But  then,  (as  has  been 
well  observed  by  an  eminent  judge),  in  all  questions  of  in- 
ternational jurisprudence  it  is  easy  to  say,  how  things  are 
here  and  there,  when  there  is  very  great  difference  between 
the  points ;  but  when  we  come  to  the  confines,  and  when 
one  province  runs  into  the  other,  then  arises  the  difficulty, 
and  then  we  get  inter  apices  juris\     There  may  be  cases 

1  Bouhier,  Cout.  de  Bourg.  ch.  21,  $  205,  p.  415.  See  also  StrykiaSf 
torn.  2,  Diss.  1,  ch.  3,  §  18—25,  pp.  21,27. 

^  See  Yates  v.  Thomson,  3  Clark  &  Finnell.  R.  577,  580;  Don  r.  Lipp- 
mann,  5  Clark  &  Finnell.  R.  1, 14—16. 

3  Lord  Brougham  in  Yates  v,  Thomson,  3  Clark  &  Finnell,  577,  580.— 
Lord  Brougham  on  this  occasion  said  (it  being  a  case  where  a  question  arose 
in  Scotland  upon  the  interpretation  of  a  will  made  in  England) :  ^'  It  is  on 
all  hands  admitted,  that  the  whole  distribution  of  Mr.  Yates's  personal  estate 
must  be  governed  by  the  law  of  England  where  he  had  his  domicil  through 
Kfe,  and  at  the  time  of  his  decease,  and  at  the  dates  of  all  the  instruments 
executed  by  him.  Had  he  died  intestate,  the  English  statute  of  distributionfl, 
and  not  the  Scotch  law  of  succession  in  movables,  would  have  regulated  the 
whole  course  of  the  administration.  His  written  declarations  must,  therefore^ 
be  taken  with  respect  to  the  English  law.   I  think  it  follows  from  hencey  that 
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which  at  once  partake  of  the  nature  of  the  law  of  evidena 


those  declarations  of  intention  touching  that  property,  must  be  constmed  i 

we  should  construe  them  here  by  our  principles  of  legal  interpretation.  Gre 

embarrassment  may,  no  doubt,  arise  from  calling  upon  a  Scotch  Court  to  app! 

the  principles  of  English  law  to  such  questions,  many  of  those  principl 

being  among  the  most  nice  and  difficult  known  in  our  jurisprudence.     Tl 

Court  of  Session  may,  for  example,  be  required  to  decide,  whether  an  ex 

cutory  devise  is  void  as  being  too  remote,  and  to  apply,  for  the  purpose 

ascertaining  that  question,  the  criterion  of  the  gift  passing  or  not  passin 

what  would  be  an  estate  in  the  realty,  although  in  the  language  of  the  Scot 

law  there  is  no  such  expression  as  executory  devise,  and  within  the  kno^ 

ledge  of  Scotch  lawyers  no  such  thing  as  an  executory  estate  tail.     Neve 

theless,  this  is  a  difficulty  which  must  of  necessity  be  grappled  with;  becaa 

in  no  other  way  can  the  English  law  be  applied  to  personal  property  situat 

locally  within  the  jurisdiction  of  the  Scottish  forum ;  and  the  rule  which  i 

quires  the  law  of  the  domicil  to  govern  succession  to  such  property,  could 

no  other  way  be  applied  and  followed  out.     Nor  am  I  aware,  that  any  di 

tinction  in  this  respect  has  ever  been  taken  between  testamentary  successl 

and  succession  ab  intestato,  or  that  it  has  been  held  either  here  or  in  Scotlao 

that  the  Court's  right  to  regard  the  foreign  law  was  excluded,  wherevei 

foreign  instrument  had  been  executed.     It  is  therefore  my  opinion,  that 

this,  as  in  other  cases  of  the  like  description,  the  Scotch  Court  must  inqui 

of  the  foreign  law  as  a  matter  of  fact,  and  examine  such  evidence  as  will  8h( 

how  in  England  such  instruments  would  be  dealt  with  as  to  constmction. 

give  this  as  my  opinion  upon  principle,  for  I  am  not  aware  of  the  quest! 

ever  having  received  judicial  determination  in  either  country.     But  here 

think  the  importing  of  the  foreign  code  (sometimes  incorrectly  called  t 

comitas)  must  stop.     What  evidence  the  Courts  of  another  country  would  ] 

ceive,  and  what  reject,  is  a  question  into  which  I  cannot  at  all  see  the  neo 

sity  of  the  Courts  of  any  one  country  entering.     Those  principles,  which  i 

gulate  the  admission  of  evidence,  are  the  rules  by  which  the  Courts  of  ev( 

country  guide  themselves  in  all  their  inquiries.     The  truth  with  respect 

men's  actions,  which  form  the  subject-matter  of  their  inquiry,  is  to  be  aso 

tained  according  to  a  certain  definite  course  of  proceeding,  and  certain  ru 

have  established,  that^  in  pursuing  this  investigation  some  things  shall 

heard  from  witnesses,  others  not  listened  to ;  some  instruments  shall  be 

spected  by  the  judge,  others  kept  from  his  eye.     This  must  evidently  be 

same  course,  and  governed  by  the  same  rules,  whatever  be  the  subject-mat 

of  investigation.     Nor  can  it  make  any  difference,  whether  the  facts  conce 

ing  which  the  discussion  arises,  happened  at  home  or  abroad;  whether  tl 

related  to  a  foreigner  domiciled  abroad,  or  a  native  living  and  dying  at  hoi 

As  well  might  it  be  contended  that  another  mode  of  trial  should  be  adopt 

as  that  another  law  of  evidence  should  be  admitted  in  such  cases.     Who  wc 

argue,  that  in  a  question  like  the  present  the  Court  of  Session  should  try 
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and  also  of  the  substance  of  the  weightier  matters  of  inter- 
national jurisprudence'. 


point  of  fact  by  a  jury  according  to  the  English  procedure,  or  should  follow 
the  course  of  our  dispositions  or  interrogatories  in  Courts  of  Equity,  because 
the  testator  was  a  domiciled  Englishman,  and  because  those  methods  of  trial 
would  be  applied  to  his  case,  were  the  question  raised  here  ?  The  answer  is, 
that  the  question  arises  in  the  Court  of  Session,  and  must  be  dealt  with  by  the 
rules  which  regulate  inquiry  there.  Now,  the  law  of  evidence  is  among  the 
chief  of  these  rules ;  nor  let  it  be  said,  that  there  is  any  inconsistency  in  ap- 
plying the  English  rules  of  construction  and  the  Scotch  ones  of  evidence  to 
the  same  matter,  in  investigating  facts  by  one  law  and  intention  by  another. 
The  difference  is  manifest  between  the  two  inquiries ;  for  a  person's  meaning 
can  only  be  gathered  from  assuming,  that  he  intended  to  use  words  in  the 
sense  affixed  to  them  by  the  law  of  the  country  he  belonged  to  at  the  time  of 
framing  his  instrument.  Accordingly,  where  the  question  is,  what  a  person 
intended  by  an  instrument  relating  to  the  conveyance  of  real  estate  situated  in 
a  foreign  country,  and  where  the  lex  loci  rei  sitse  must  govern,  we  decide  upon 
his  meaning  by  that  law,  and  not  by  the  law  of  the  country  where  the  deed  was 
executed ;  because  we  consider  him  to  have  had  that  foreign  law  in  his  contem- 
plation. The  will  of  April  1828  has  not  been  admitted  to  probate  here;  it  has 
not  even  been  offered  for  proof,  so  that  there  is  no  sentence  of  any  Court  of 
competent  jurisdiction  upon  it  either  way.  But  in  England  it  would  never  be 
received  in  evidence  nor  seen  by  any  Court;  neither  would  it  have  been  seen 
if  it  had  been  proved  ever  so  formally.  Our  law  holds  the  probate  as  the  only 
evidence  of  a  will  of  personalty,  or  of  the  appointment  of  executors;  in  short, 
of  any  disposition  which  a  testator  may  make,  unless  it  regards  his  real  estate. 
Can  it  be  said,  that  the  Scotch  Court  is  bound  by  this  rule  of  evidence, 
which,  though  founded  upon  views  of  convenience,  and  for  anything  I  know 
well  devised,  is  yet  one  which  must  be  allowed  to  be  exceedingly  technical, 
and  which  would  exclude  from  the  view  of  the  Court  a  subsequent  will, 
clearly  revoking  the  one  admitted  to  probate.  The  English  Courts  would 
never  look  at  this  will,  although  proof  might  be  tendered,  that  it  had  come 
to  the  knowledge  of  the  party  on  the  eve  of  the  trial.  A  delay  might  be 
granted  to  enable  him  to  obtain  a  revocation  of  the  probate  of  the  former 
will.  It  is  absurd  to  contend,  that  the  Court  of  Session  shall  admit  all  this 
technicality  of  procedure  into  its  course  of  judicature,  as  often  as  a  question 
arises  upon  the  succession  of  a  person  domiciled  in  England.  Again,  there 
are  certain  rules  just  as  strict,  and  many  of  them  not  less  technical,  govern- 
ing the  admission  of  parol  evidence  with  us.  Can  it  be  contended,  that,  as 
often  as  an  English  succession  comes  in  question  before  the  Scotch  Court, 
witnesses  arc  to  be  admitted  or  rejected  upon  the  practice  of  the  English 
Courts;  nay,  that  examination  and  cross-examination  are  to  proceed  upon 

»  Ibid. 
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§  635.  ThCTe  are  voy  few  traces  to  be  fennd,  in 
Reports  of  the  common  law,  of  any  established  doctri 


AoM  ibIh  of  DOT  pnetice,  rofiftMiig  them  to  be  (as  diey  may  potribly 
qoite  difiineDt  from  the  Scotch  rnleil  This  would  be  awnifeedy  s  sDnn 
tnch  inconTeDunce  u  no  Court  ever  could  get  over.  Among  other 
buTtRmente  eqnsll;  inextricable  there  wonU  be  this ;  Ihst  a  host  of  Ei^ 
Iswyera  nrait  slways  be  in  attendsnce  <m  the  Scotch  Conrts,  ready  to 
evidence,  at  a  moment's  notice,  of  what  the  Englid  rale*  of  practice 
tondiiDg  the  reception  or  refasol  of  testimany,  and  the  mumer  of  obtai 
ft;  for  thaaa  qneations  which,  by  the  soppodtioD,  are  qneetiona  of  mere 
in  the  Scotch  Conrts,  most  arise  onei^ieGtedly  during  each  trial,  and  i 
be  disposed  of  on  the  spot,  in  order  that  tbe  trial  may  pcooeed.  The 
whidi  I  shonld  however  pot,  as  quite  dednve  of  this  matter,  comes  se 
than  any  other  to  the  one  at  bar;  and  it  may,  wilh  cqnal  advantaga  Is 
elocidation  of  the  a^nment,  be  pat  u  arising  both  in  an  English  aod 
Scotdi  Conrt.  By  oar  English  mles  of  evidence  no  instmment  |Hn 
ilaelf,  onless  it  be  thirty  year*  old,  or  is  an  office  copy  authorised  by  lai 
be  given  by  the  proper  officer,  or  is  the  London  Qsiette,  or  is  by  • 
specid  act  made  evidence,  or  is  an  original  record  of  a  Court  under  itt  t 
01  an  exempliflcalion  under  seal,  which  is  quasi  a  record.  By  Ae  So 
law  all  instruments  prepared  and  witneated  according  to  the  provinona  •( 
aet  of  1681  are  prolMtive  writs,  and  may  be  given  in  evidence  witboni 
proof.  Now,  suppose  a  will  of  personalty  or  any  other  instrument  nla 
to  personal  property,  attested  by  two  witnesses  and  executed  in  Kpgland 
cording  to  the  proTisions  of  the  Scotch  act,  is  tendered  in  evidence  be 
the  Court  of  Session ;  it  surely  never  will  be  contended,  that  the  les 
Judges,  on  being  aatisfied  that  the  question  relates  to  English  persenal  i 
cession,  onght  atrsi^tway  to  examine  what  is  the  English  law  of  evide 
and  to  require  the  attendance  of  one  or  other  of  the  subscribing  whnes 
where  the  instrument  is  admissible  by  the  Scotch  law  as  probstive.  Of 
I  can  have  no  doobt.  But  snppote  the  question  to  arise  in  England, 
that  a  deed  is  executed  In  Scotland  according  to  the  Act  of  1681  by 
domicaled  here,  wonld  any  Court  here  receive  it  as  proving  itself^  bcfaig  < 
a  year  old,  withoni  calling  the  attesting  witnesses  ?  It  wonld  have  a  stra 
effect  to  heat  the  circumstance  of  there  being  two  subscribing  witness* 
the  instrument,  which  makes  it  prove  itself  in  the  Farliament  Hou« 
Edin))UTgli,  urged  in  Westminster  Hall  as  the  ground  of  its  admission  w 
out  any  parol  testimany.  The  Court  would  inevitably  answer,  '  Two 
nesses; — then,  because  jhere  are  witnesses,  it  cannot  be  admitted,  but  t 
Muat,  one  or  other  of  tbem,  be  called  to  prove  it,'  The  very  thing 
makes  the  instrument  prove  itself  in  Scotland,  makes  it  in  England  necesi 
to  be  proved  by  witnesses,  I  have,  therefore,  no  doubt  whatever,  that 
rules  of  evidence  form  no  part  of  the  foreign  law,  according  to  which 
are  to  proceed  in  disposing  of  English  questions  arising  in  Scotch  Court: 


CH.  xvtl]  evidemcb  and  proofs.  891 

on  this  subject.  We  have  already  seen  in  regard  to  Trit- 
nesses  generally,  that  their  competency  is  governed  in  com- 
mon cases  by  the  lexfori\  But,  suppose  the  only  ivitness 
to  a  contract,  written  or  verbal,  was  incompetent  on  ac^* 
count  of  interest  by  the  common  law,  but  competent  by 
the  law  of  the  place  of  Uie  contract ;  in  a  suit  in  a  tribunal 
of  the  common  law  on  the  contract,  ought  Ms  testimony 
to  be  rejected  ?  Again,  suppose  that  the  books  of  account 
of  merdiants,  which  (as  is  well  known  ^)  are  by  the  laws  of 
some  states  admiasible,  and  by  those  of  other  states  Inad- 
missible,  as  evidence,  are  offered  in  the  £irum  of  the  latter 
to  establish  debts  contracted  in  the  former ;  ought  tib^  to 
be  rejected'  ? 

§  635  a.  Cases,  vice  versd,  may  easily  be  put,  which  will 
present  questions  quite  as  embarrassing.  Thus,  for  ex- 
ample, let  us  suppose  the  case  of  a  crime,  committed  on 
board  an  American  ship  on  the  high  seas  by  a  white  man, 
or  upon  a  white  man,  and  the  principal  witnesses  of  the 
offence  are  black  men,  either  free  or  slaves ;  and  suppose, 
(as  is  or  may  be  the  fact),  that  in  the  slaveholding  States 
black  men  are  competent  witnesses  only  in  cases  in  which 
black  men  are  parties,  and  not  in  cases  where  white  men 
are  parties ;  and  in  the  non-slaveholding  States  black  men 
are  in  all  cases  competent  witnesses.  If  the  offender  is 
apprehended  and  tried  for  that  offence  before  a  Court  of 
the  United  States  in  a  slaveholding  State,  would  the  black 
men  be  witnesses  or  not  ?     If  not  there,  would  they  be 


1  Ante,  §  621—623. 

«  See  Pothier  on  Oblig.  p.  4,  ch.  1,  art.  2,  §  4,  n.  719;  Cogswell  v. 
Dolliver,  2  Mass.  R.  217;  1  SUrkie  on  Evid.  pt.  2,  $  ISO,  131;  Strykius, 
torn.  7 9  Diss.  1,  ch.  4,  (  5. 

3  Upon  this  very  point  foreign  jurists  have  delivered  opposite  opinions,  ai 
appears  from  Hertius,  who,  however,  abstains  from  giving  any  opinion  on 
the  subject.  1  Hertii  Opera,  De  Collis.  Leg.  §  4,  n.  68,  p.  152,  (edit. 
1737);  Id.  p.  214,  (edit.  1716);  4  Burge,  Comm.  on  Col.  and  For.  Law, 
pt.  2,  ch.  3,  §  5,  p.  153.  Paul  Voct  thinks  they  are  to  be  deemed  prim& 
facie  evidence,  but  not  conclusive.  P.  Voet,  De  Stat,  f  5,  c.  2^  o.  9, 
p.  160,  (edit.  1715);  Id.  p.  183,  (edit.  1661). 


,  Atej  do  not  p 
i  arer 
rczifrs.  ,Ju:i  air  snffiaent.  H 
■  :3k!  Jiv  ^  'm  i2i»:^Ki*i£d  v^icli  k  to  goran 
ivranuir  sbk  '  ii  -me-  Cccn  ibefc  most  be  a  {veii 
-sKni  a  ias: :  3L  sbioc  ■3ere  swd  bt  no  sodi  issue. 
:m!  jucia:.  3izi.  lie  cue  msas  hs  ^tn  op  as  ■  qnesi 
ic*  :;':ui:3is!.  T^ts  A'me  :^  tAe  kw.  Tlie  qnestioii, « 
sur  I  luriL  acraangg.:  s  Ti?  se  cirai  op,  or  can  be 
iatryfi.  imsz  le  =»£  iy  :i:5  !»»  rf  th*  coontnr  in  id 
tat;  "ii*  "5  src  31  ■m.xKC  r^  icipce  Ae  ^reement.  Ag; 
VitfcJin;  •m.jTos:^.  s  z;  se  -^vesased  cr  not,  most  dep 
jQ  ^jtf  'u"*  nf  ziuc  Anuuzi^  and  fo  nmst  all  qnesti 
jc  :iM  AontK^nairT  .t'  fT>^DOt:  snd  that  clearly  bi 
l£^  t<niM  rj  3k;  «ii»<ci3L  cc  tbe  Statute  of  Unutatii 
t  id  ^  .V:s  .T  Ij.x>i  TcoaerdoL.  a  parol  agreement 
Trnmst!  v-a»  scEisuBi  t;>  tske  tbr  cafe  out  of  the  Stat 
■rf  ljmirtisxn&  z  )as  »k:  kv  ikcnr  been  the  case  in  St 
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land.  It  is  not  contended  here^  that  the  practice  of 
England  is  applicable  to  Scotland ;  but  these  are  illustra- 
tions of  the  inconvenience  of  applying  one  set  of  rules  of 
law  to  an  instrument,  which  is  to  be  enforced '  by  a  law  of 
a  different  kind^ 

§  635  c.  In  many  foreign  countries  original  contracts, 
deeds,  conveyances,  and  other  solemn  instruments,  are  often 
written  in  the  public  books  of  notaries  public,  and  executed, 
registered,  and  kept  there,  and  are  not  allowed  to  be 
given  out  to  the  parties ;  but  certified  copies  only  thereof 
are  delivered  to  the  parties,  and  these  copies  are  deemed  in 
such  countries  admissible  evidence  in  all  suits  to  establish 
and  prove  such  original  papers  and  documents.  The  ques- 
tion has  arisen  in  England,  whether  such  copies  so  certified 
are  admissible,  either  as  original  or  as  secondary  evidence, 
in  suits  pending  in  the  English  Courts.  It  has  been  held, 
that  they  are  not;  at  least,  not  without  proof  that  they 
were  made  at  the  time  of  entering  and  registering  the  ori- 
^nal  paper,  and  in  the  presence  of  the  parties,  although 
they  were  admissible  in  the  country  where  the  originals 
were  executed.  The  ground  of  this  decision  seems  to  have 
been,  that  the  rules  of  evidence  of  the  foreign  country  were 
not  to  be  followed,  but  the  rules  of  evidence  of  England ; 
and  by  the  law  of  England  copies  of  original  documents 
were  not  admissible  under  such  circumstances,  unless  proved 
by  some  witnesses  who  had  compared  them  with  the  origi- 
nal, as  in  common  cases  ^.  So,  upon  the  like  ground,  it  has 
been  held,  that  copies  of  a  judgment  of  the  Supreme  Court 
of  Jamaica,  signed  by  the  clerk  thereof,  are  not  admissible 
evidence  in  a  suit  in  England,  although  such  copies  would 
be  admissible  in  Jamaica  ^ 

§  635  d.  By  the  old  law  of  Louisiana,  in  case  the  party 


1  Don  r.  Lippmann,  5  Clark  &  Finnell.  p.  15;  Id.  p.  17. 
^  Brown  v,  Thornton,  G  Barn,  and  Adol.  185. 

3  Appleton  V,  Lord  Braybrook,   G  Maule  &  Selw.  34 ;    Black  v.  Lord 
Braybrook,  6  Maule  8c  Selw.  39. 


^&|  cosiFucr  OP  uiviL  [cH.  r 

r  (Saavoved  his  signature  to  sn  instminent,  pi 
:<  vu  required  to  be  made  by  experts  '>  In  a  c 
1.  vrixs^c  p^per  or  receipt  was  execnted  in  the  St 
«t  >&fiSEZCC  and  a  suit  brought  thereon  in  Louisiana,  i 
zh&  iifLi:n:r^  vos  disaTowed,  the  question  arose,  whet 
Ohf  zxocc  ci  the  scnature  in  such  a  case  was  to  be  m 


-1  W  eDer:&.  cr  sieiit  be  made  by  witnesses,  as  was  the  i 

The  Court  on  that  occasion  said :  ^  In  tic 


4-   1 


TKK  'X*  tibe  thirtd  xad  iast  question,'"  that  is  the  question  e 
cascifracicc..  ^  it  is  premier  to  obsore,  that  we 
z  to  be  adznitted  as  a  principle  in  all  tribunals,  t 
ne  ier  f«cs.  or  law  of  the  country  idiere  the  contract 
aet.:  to  coTcm  its  suits  commenced  in  any  ot 
=y  cfi  sach  cooiracts:  and  it  does  appear  by  a  lavi 
jiauL  tins  this  principle  extends  CFen  to  the  pi 
cc  tse  cociract.  expressed  in  general  terms,  uriiich  mi 
peruB*  be  applied  to  ^  mode  a(  proving  facts  as  well 
re  t3K  jaKOLt  of  evidence  necessary  to  their  verificati 
Rfis  i:  £  zz&ecissarT  to  determine  this  pinnt  absolute]] 
rsie  rrf^zi  «:;£5e,  b^racse  there  is  sufficiently  found  in 
iifCirzuzitJcc  c:  :be  irst  and  second  questions  on  wl 
t:  iic.ie  A^-.:'''^t  the  orinioa  of  the  Judge  of  the  Dist 
C.M-^-  .'  Y::ci  this  li^ir-iaire,  ii  would  seem  to  have  b 
::c  :r<">.rJL:::~  ::  the  Cvurt  to  admit  the  evidence. 

i  ...■•:*.  Ir.  rt'Ciri  to  wills  of  personal  property  made 
i  :;-\  ,cr.  ::"^7.:rr,  ::  wc^d  seem  to  be  almost  a  mattei 
Tr::*,»v:-r  t:  iisii:  d:e  Nime  evidence  to  establish  their  v 
i  :v  iri  iu:':ier.::c::y  abroad,  as  would  establish  them  in 
v.- .—;>:-..  ::  :r.'?  :c<:.i:or :  tor  otherwise,  the  general  rule,  t 
-v^-^*"i  rr::vrtT  >r.jl'.  ras^  everv  where  bv  a  will  made 
:•,"-.-  c  :^'  t-^i  -.^^  -*  •'"»-  pl.ice  of  the  testators  domi 
:v\r^:  r^:  s.".vvoi  :r  i:s  very  foundation,  if  the  law  of  < 
J..v..i  :v.  ,*.r.v  v.uv.try  where  such  proj>erty  was  situate,  y 


-'  v^  j-x  <  V\  .r.  r.  v:::>~i".  o  Mariir,  R.  353,  3G1,  362.    See  also  ^ 
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not  precisely  the  same  as  ia  tbe  place  of  his  domiciU  And^ 
therefore^  pared  evidence  has  been  admitted  in  eourts  of 
common  law  to  prove  the  manner  in  which  the  will  is  made 
and  proved  in  the  place  of  the  testator's  domicile  in  order  to 
lay  a  suitable  foundation  to  establish  the  will  elsewhere  \ 

§  637.  Passing  from  tibis  most  embarrassing,  and  as  yet 
(in  a  great  measure)  unsettled  class  of  questions,  let  us  con- 
sider in  what  manner  courts  of  justice  arrive  at  the  know- 
ledge of  foreign  laws.  Are  they  to  be  judicially  taken  notice 
of?  or  are  they  to  be  proved  as  matters  of  fact?  The 
established  doctrine  now  is,  that  no  court  takes  judicial  no- 
tice of  the  laws  of  a  foreign  country,  but  they  must  be 
proved  as  facts  ^. 

§  638.  But  it  may  be  asked,  whether  they  are  to  be 
proved  as  facts  to  ihe  jury  if  the  case  is  a  trial  at  the  com- 
mon law,  or  as  fSeu^s  to  the  Court.  It  would  seem  as  facts 
to  the  latter ;  for  all  matters  of  law  are  properly  referable 
to  the  Court,  and  the  object  of  the  proof  of  foreign  laws  is 
to  enable  the  Court  to  instruct  tiie  jury,  what,  in  point  of 
law,  is  the  result  of  the  foreign  law  to  be  applied  to  the 
matters  in  controversy  before  them.  The  Court  are,  there- 
fore, to  decide  what  is  the  proper  evidence  of  the  laws  of 
a  foreign  country ;  and  when  evidence  is  given  of  those  laws, 
the  Court  are  to  judge  of  their  applicability,  when  proved, 
to  the  case  in  hand*. 


1  De  Sobry  o.  De  Laistre,  2  Harr.  and  John.  191,  195.  See  Yates  v. 
Thomson,  3  Clark  &  Finnell.  544,  574. 

^  See  Mostyn  v.  Fabrigas,  Cowp.  174;  Male  v,  Roberto,  S  Esp.  R.  163; 
Douglas  V.  Brown,  2  Dow  8c  Clark,  R.  171;  De  Sobry  v.  De  Laistre, 
2  Harr.  &  John.  R.  193;  Trasher  v,  Everhart,  3  Gill.  &  John.  R.  234; 
Bracket!  v,  Norton,  4  Connect.  R.  517 ;  Talbot  v.  Seeman,  1  Cranch,  88; 
Church  V.  Hubbart,  2  Cranch,  187>  286,  237;  Andrews  v.  Herriott,  4  Cowen, 
R.  515, 516,  note;  Starkie on  Evid.  pt.  2,  §  33;  Id.  §  92 ;  Id.  pt.  4,  p.  569; 
Conseequa  v,  Willings,  Peters'  Cir.  R.  229 ;  Legg  r.  Legg,  8  Mass.  R.  99 ; 
Hosford  V.  Nichols,  1  Paige,  R.  220. 

3  De  Sobry  v.  De  Laistre,  2  Harr.  &  John.  193,  219.  But  see  Brackett 
V.  Norton,  4  Connect.  R.  517. — In  Trasher  v.  Everhart  (3  Gill  &  John. 
234,  242),  the  Court  said:  *'  It  is  in  general  true  that  foreign  laws  are  facto 


c:vn:?T  of  lai»"5.  [ch.  xi 


A*  t:  :i:'r  r:i2i:fr  cf  proof,  this  must  vary  acco; 
i:^   : :    :  rrrrj^i^-j-rr.     T*  e  prneral  principle  is,  that  1 
"?iir=r  zi->:.:=j:r-  :•:  zc:*:z  ^iill  :*e  produced. which  the  nati 
^  :t  \ixi  ■—::-;  iiinrrs  :: :  :•:.  \z  ::ber  words,  that  no  testimc 

-::.:.!  :ti  -e:tr^  ri.  -«r "-.:1  t  res-jTT*:t?e?  better  testimony  behii 
!.■!•:  ir-i:.z.:  rOr  "r;^  t-i-f  yir^J  '=-•:'  c^ers  it.  This  rule  appl 
-•  ■.!-^  -r-'x.r  -r  -r-'f^^  ".i-»*.  j^i  wr'I  ss  cf  Other  facts.  I 
*  -:-:  ::ri  ~'x'  :*  vir-i  "-i">  ry^uch  a  species  of  testimc 
li-  lit:  ::>:~^ •_•:•::?  iz.-  2s:jrr>  ::  t::e  frreiirn  countrv  do  i 
iiizr.r  •-  V  ;•:_.:  re:  _:;  i*- j.ri  "Jur^^jfiTiable.  In  this,  as 
iJ  .T:i»:r  ri:>:-  ":■:  ::•^*:-n:^.T  ->  rrC'iirrd  which  can  be  she 

:  • --.  J-^-irri^^  *T»:\i^.  i-tifnrcated  copies  of  1 
If — r^ :  .IT*.  :r  :c  :iLi«:r  tc:--:  ir:5:r-iner.t5  ot  a  foreign  j 
•:«-r.::t':-.  i.^:  fire^-i-i  ::  :^  rr:cucic\::  for  it  is  not 
:c  :i-:s.:i:«:.:.  i:^:  ii"  r,"-l-ic-i  z^zi:z:  ^«ili  refuse  to  jr 
^.i. :  .  :ii:>  :.-  •  :^-L:-ctj.-::c-i.  "^rijh  are  usuil  and  nee 
s:.-     T  •    v.t    :'«~:«:s:>    :c   i-iziimsierlz^  justice   in  ot] 


:c"  TrrsiTz-ic  ::l^:  211  application 
:    :-:ir.:-:c:f  ::s   '^:rr.  etiivrt  or  1 


. » 
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will  be  refused ;  but  the  fact  of  such  a  refusal  must,  if  relied 
on,  be  proved.  But  if  such  refusal  is  proved,  then  inferior 
proofs  may  be  admissible*.  Where  our  own  government 
has  promulgated  any  foreign  law  or  ordinance  of  a  public 
nature  as  authentic,  that  may  of  itself  be  sufficient  evidence 
of  the  actual  existence  and  terms  of  such  law  or  ordinance  ^. 

§  641.  In  general,  foreign  laws  are  required  to  be  verified 
by  the  sanction  of  an  oath,  unless  they  can  be  verified  by 
some  other  high  authority,  such  as  the  law  respects  not  less 
than  it  respects  the  oath  of  an  individuaP.  The  usual  mode 
of  authenticating  foreign  laws  (as  it  is  of  authenticating 
foreign  judgments)  is  by  an  exemplification  of  a  copy  under 
the  great  seal  of  a  state  ;  or  by  a  copy  proved  to  be  a  true 
copy  by  a  witness  who  has  examined  and  compared  it  with 
the  original;  or  by  the  certificate  of  an  officer  properly 
authorized  by  law  to  give  the  copy,  which  certificate  must 
itself  also  be  duly  authenticated^. 

§  642.  But  foreign  unwritten  laws,  customs,  and  usages, 
may  be  proved,  and  indeed  must  ordinarily  be  proved,  by 
parol  evidence.  The  usual  course  is  to  make  such  proof 
by  the  testimony  of  competent  witnesses,  instructed  in 
the  laws,  customs,  and  usages,  under  oath^  Sometimes, 
however,  certificates  of  persons  in  high  authority  have  been 
allowed  as  evidence  without  other  proofs. 

§  643.  It  seems,  that  the  public  seal  of  a  foreign  sovereign 
affixed  to  a  writing,  purporting  to  be  a  written  edict,  or  law, 

1  Church  V.  Hubbart,  2  Cranch,  R.  237,  238. 

3  Talbot  V.  Seeman,  1  Cranch,  R.  38. 

3  Charch  v.  Hubbart,  2  Cranch,  R.  237  ;  Brackett  o.  Norton,  4  Connect. 
R.  517 ;  Hempstead  v.  Reed,  6  Connect.  R.  480;  Dyer  v.  Smith,  12  Con- 
nect. R.  384. 

♦  Church  V.  Hubbart,  2  Cranch,  R.  238 ;  Packard  v.  Hill,  2  Wend.  R.  41 1 ; 
Lincoln  v.Battelle,  6  Wend.  R.  475. 

5  Church  V.  Hubbart,  2  Cranch,  R.  237 ;  Dalrymple  r.  Dalrymple,  2  Hagg. 
R.  App.  pp.  15—144;  Brush  v.  Wilkins,  4  John.  Ch.  R.  520;  Mostyn  v. 
Fabrigas,  Cowper,  R.  174. 

6  In  Re  Dormay,  3  Hagg.  Eccl.  R.  767,  769;  Rex  v.  PictoH,  30  Howeira 
State  Trials,  515—573  ;  The  Diana,  1  Dods.  R.  95, 101,  102. 
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<H'  jadgmeDt  is,  of  itsdf,  the  highest  evidence  of  its  uitfaOT 
and  the  Courts  of  other  countries  will  judicially  take  no 
of  such  public  seal,  ifhidi  ia  therefore  conmdered  at  pnn 
itself*.  Bat  the  seal  of  a  fix'e^  Court  does  not  provf 
aelf,  and  therefore  it  must  be  established  as  such  bj  com 
tent  testimony*.  There  is  an  exception  to  this  rule  m  fn 
of  Courts  of  Admiralty,  which  bdng  Courts  of  the  lai 
iwtioBS,  the  Courts  of  otha  countries  will  jadidally  t 
notice  of  their  seal  without  pontive  proof  of  its  authe 
city'. 

§  644.  The  mode  by  which  the  laws>  records,  and  jo 
ments  of  the  difierent  States  composing  the  Ameri 
Union  are  to  be  rerified,  has  been  prescribed  by  Coogr 
pursuant  to  an  authority  ^vea  in  the  Constitution  of 
United  States.  It  is,  theiefbre,  wholly  unnecessary  to  di 
up(w  this  subject,  as  these  regulations  are  properly  a  j 
of  our  own  municipal  law,  and  do  not  strictly  belong  i 
treatise  on  international  law*. 

§  645.  And  here  these  Commentaries  on  this  interest 
branch  of  pubhc  law  are  brought  to  a  close.  It  will  oc 
tothe  learned  reader,  npon  a  gmeral  sorrey  of  the  sul^ 
that  many  questions  are  still  teft  in  a  distressing  state 
uncertainty,  as  to  the  true  prindples  which  ought  to  re 
late  and  decide  them.  Different  nations  entertain  difiei 
doctrines  and  difierent  usages  in  r^wrd  to  them.     '. 


1  Lincoln  d.  Battelle,  6  Wend.  R.  475 ;  Oruwold  t>.  Pit(caini,  3  Conn 
85;  Church  c.  Hobbart,  2  Craneti,  238, 239 ;  Anon.  TMod.R.66;  Ui 
Statea  e.  Johnaon,  4  Dall,  416;  AppletOD  «.  Lord  Braybrook,  6  Mtnl 
Stiw.  S4 ;  Black  v.  Loid  Braybnok,  6  Mnnle  ft  Selv.  39. 

>  Starkifl  on  Evid.  pt.  2,  §  92;  Dehfield  i>.  Hurd.  3  John.  R.  310; 
Sobif  V.  De  Laistre,  2  Hur.  8c  John.  R.  193;  Henry  t>.  Adey,  3  East 
221 ;  Andrews  v.  Herriolt,  4  Cowen,  R.  526,  note. 

^See  Yealon  v.  Fry,  5  Cranch,  335;  Thompson  v,  Stewart,  3  Conn 
171. 

*  See  on  this  subject  the  Act  of  Congress  of  26th  of  May,  1790,  eb. 
and  the  Act  of  Congress  of  the  27th  of  March,  1804,  ch.  50;  3  Si 
Comm.  on  Const.  §  1297 — 1307;  Andrews  r.  Herriott,  4  Cowen,  R.  . 
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jurists  of  different  countries  hold  opinions  opposite  to  each 
other^  as  to  some  of  the  fundamental  principles  which  ought 
to  have  a  imiversal  operation ;  and  the  jurists  of  the  same 
nation  are  sometimes  as  ill  agreed  among  themselves.  Stilly 
however^  with  all  these  deductions^  it  is  manifest^  that  many 
approximations  have  been  already  made  towards  the  estab 
lishment  of  a  general  system  of  international  jurisprudence^ 
which  shall  elevate  the  policy,  subserve  the  interests,  and  pro- 
mote the  common  convenience  of  all  nations.  We  may  thus 
indulge  the  hope  that,  at  no  distant  period,  the  comity  of 
nations  will  be  but  another  name  for  the  justice  of  na- 
tions ;  and  that  the  noble  boast  of  the  great  Roman  Orator 
may  be  in  some  measure  realized : — Non  erit  alia  lex  RomcB, 
alia  Athenisy  alia  nunc,  alia  posthac  ;  sed  et  omnes  gentes  et 
omni  tempore  una  lex,  et  sempiterna,  et  immortaUs,  conti^ 
nebit  \ 


Cicero,  Fragm.  de  Repnb. 


I« 
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\*  l%e  Figures  refer  to  tha  SectionB  of  the  Work. 

ACCEPTANCES,  of  different  obligation  in  England  and  Leghorn, 

265. 
by  what  law  governed,  317,  333,  345. 

ACCOUNT,  BOOKS  OF,  when  admissible  evidence,  634  a. 
ACTIONS,  real,  in  the  Roman  Law,  what,  530. 

personal,  530. 

mixed,  530. 

where  brought  by  the  Roman  Law,  531—537. 

division  of,  by  Boullenois,  552. 

ADMINISTRATORS  AND  EXECUTORS, 

who.  correspond  to,  under  the  Roman  Law,  508. 

their  title  good,  all  the  world  over,  according  to  Lord  Kaims, 

511. 
their  title  does  not  extend  beyond  their  territory,  512. 
no  suit  can  be  brought  by  or  against  them,  in  virtue  of  foreign 

letters,  513 — 515. 
ancillary  funds  collected  by,  to  what  debts  appropriated,  513 — 

514  6. 
collecting  debts  in  another  state,  liable  de  son  tortf  514. 
whether  liable  for  assets  received  abroad  and  brought  into 

such  state,  514  6. 
foreign,  voluntary  payment  to,  when  a  valid  discharge,  515. 
where  they  remit  property  to  pay  legacies,  514. 
may  sue   in   their    own   names,    for  personal   property 

reduced  into  possession,  5 16. 
may  sue  in  their  own  names  upon  negotiable  notes,  517* 
ancillary,  are  subordinate,  518. 
where  property  of  the  deceased  is  in  transitu  at  his  death, 

519,  520. 
case  of  stage-coaches  in  different  States,  &c.  belonging  to  the 

deceased,  521. 
ancillary,  force  of  judgment  against,  522* 
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ADMINISTRATORS  AND  EXECUTORS,  (eonthiuei). 

where  real  secnritieB  are  conTcrted  into  penoiul  useta,  523. 

what  law  is  to  go*em  the  priority  of  debta  and  the  marshaUl 
of  uwti,  524 — S27. 

which  eiUte  ihall  bo  ebargwl  with  dcbti,  486 — 489,  528. 
ADMIRALTY,  COURT  OF,  jadgmenU  of  w  rent,  592. 

the  effect  of  its  seal,  643. 
ADVANCES,  MUTUAL,  b;  merchants  of  different  conntriea,  28S. 
AGENT,  FOREIGN,  conUacta  made  by,  266. 
ALIEN,  dowable  according  to  the  lex  rei  tiUe,  448. 
ALLEGIANCE,  natural,  what,  22. 

local,  what,  22. 
AMBASSADORS  reUtn  their  domlcil,  48. 

ANCILLARY  ADMINISTRATORS,  (See  ADMnnsTRATORs). 
ANTENUPTIAL  OFFSPRING,  their  legitimation   by   the    Scot 

law,  87. 
ARREST,  when  it  belong*  to  the  rtmedy,  568 — 572. 
ASSETS,  DOMESTIC,  bow  affected  by  foreign  admlnlitrationi,  513. 
ASSIGNEE  OF  DEBT,  when  be  may  tue  in  a  foreign  conntry  in  1 

own  name,  or  not,  359,  390,  565,  566. 
ASSIGNEES  OF  BANKRUPT,  whether  they  can  sue  in  their  oi 

names  in  a  foteign  country,  430,  565, 
ASSIGNMENT  OF  DEBTS,  by  what  law  governed,  399,  565,  S6C 

notice  of,  when  necescary  to  debtor,  395,  398,  399  a,  565,  St 
ASSIGNMENTS  of  foreign  liabilides.  right  to  sne  npon,  351  d. 

of  an  Irish  judgment,  355,  566. 

general,  under  bankrupt  and  inaoWent  lawa,  effect  of,  40S. 
(See  Banckdpt  Laws). 

by  marriage,  423. 
ATTACHMENT,  before  notice  of  ao  Mognment,  395. 
ATTAINDER,  disability  ttoa,  6S0. 

AUTHENTICATIONS  of  contracU  nnM  be  Bocot«ng  to  the  fex  Ic 
S60,  631. 


BALANCES  between  merchants  of  different  coantries,  283. 
BANK  STOCK,  its  locality,  383. 
BANKRUPT  LAWS,  FOREIGN, 

discharges  under,  338. 

assignments  under,  403. 

whether  they  have  a  universal  operation,  403. 

opposite  opinions  of  English  and  American  courts,  403. 
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BANKRUPT  LAWS,  FOREIGN,  {continued). 

reasoniDg  of  the  English  courtt  in  fayour  of  their  univerBalityi 

404. 
authorities  in  support  of  the  English  doctrine,  407. 
opinion  of  Lord  Eldon,  408. 

propositions  established  in  the  English  doctrine,  409. 
reasoning  of  the  American  courts  against  their  uniyeraality,  410. 
contrary  doctrine  held  in  France  and  Holland,  417* 
where  confirmatory  conveyance  by  bankrupt  to  his  assignees,  41 8. 
whether  they  operate  a  transfer  of  personal  property  in  this 

country,  419. 
priority  of  domestic  creditors^  409^  423  a. 
case  of  bankrupt  partners,  resident  in  different  countries,  422, 

433  «• 

BENEFIT  OF  INVENTORY,  what,  540. 
"  BIENS/'  its  meaning  with  the  civilians,  13,  147>  375. 
BILLS  OF  EXCHANGE,  with  blanks  to  be  filled  in  a  foreign  country, 

289. 
damages  upon,  814. 

when  payable  and  indorsed  in  Afferent  countries,  817. 
how  governed  as  to  the  incidents  of  payment,  847»  360. 
their  protest,  how  governed,  361,  630  b. 

(See  Negotiable  Insthum bnts). 

BIRTH-PLACE,  how  it  affects  domicil,  46. 

citizenship,  48. 
BLOOD  RELATIONS,  marriage  between,  114. 
"  BONA,"  its  meaning  with  the  civilians,  375. 
BONDS,  HERITABLE,  what  in  Scotch  law,  366. 

whether  payable  out  of  the  real  or  personal  estate,  48 7»  52&*  ^ 

Books  of  account,  when  admissible  evidence,  635. 
BOULLENOIS,  Mr.  Henry  has  borrowed  from,  14. 
his  principles  as  to  territorial  jurisdiction,  19. 

capacity  of  persons,  57—60. 
foreign  contracts,  240. 

judgments,  613,  614. 
BRIDGE  SHARES,  their  locality,  383. 


CANAL  SHARES,  their  locality,  333. 
CAPACITY  OF  PERSONS,  50—106. 

laws  regulating,  treated  by  the  civilians  as  personal,  51. 

of  two  sorts,  51. 

universal,  what,  51. 

special,  what,  51. 
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CAPACITY  OF  PERSONS.  {conlinMed). 

determined  b;  the  origintl  domicil,  51. 
disagreeing  opinions  of  the  foreign  jurists,  5S—62. 
aa  to  minority  and  majority,  51  a,  55,  56,  71,  72. 
distiDctions   aa   to,   between  movablea   and  immovables, 

368. 
where  a  change  of  domicil,  55—42. 
opiniona  of  Boullenou  and  Uerlia,  67^-60. 

Huberos,  60 — 62. 
beet  eetabtished  doctrine*,  63 — 100. 
acts  dons  in  the  place  of  domicil  to  be  judged  of  by  the  1: 

there,  64. 
capacity  of   the  domicil  is  deemed  to  exist  every  where, 

domicil  being  unchanged,  65 — 69. 
modem  law  of  France  on  this  point,  68. 
the  domicil  being  changed,  the  capacity  is  changed,  70. 
distinction  noticed  on  this  point,  71. 
reaaone  of  the  civilians,  on  fixing  the  age  of  majority,  72. 
no  nniversal  rates  on  this  subject,  73. 
opinions  of  the  Supreme  Court  of  Louisiana  examined,  75— 
English  rule  as  to  capacity  to  marry,  79 — SI- 
case  of  British  minor  intermanying  in  France,  80,  80  a. 
law  of  actual  domicil  of  nniversal  obligatioa,  81,  B2. 
different  opinion  of  the  foreign  jurists,  62  a — 85. 
general  principles  in  Eoglsud  as  to  capacity  to  many,  86 — i 

the  American  courts,  89. 
diaabilities  from  minority  in  Continental  Europe,  90. 
infancy,  90,  103. 
outlawry,  &c.,  in  Gugland,  92. 
illegitimacy,  according  to  the  foreign  juris 

93—93  e. 
eautd proftitionia,  aa  of  monka,  94. 
slavery,  96 — 104. 

idiocy,  insanity,  and  prodigality,  99,  106. 
ubiquity  of  the  law  of  domidl  denied  by  the  Scotch  con 

97. 
rules  established  in  England  and  America,  100. 
whether  sentences  touching  are  conclusive,  594. 
CATHOLICS,  tlieir  views  on  divorces,  210. 
CESSIO  BONORUM,  what,  339. 
CHANCERY,  its  jurisdiction  over  foreign  lands  and  persons,  544. 

docs  not  act  directly  upon  foreign  lands,  545. 
CHARGES  on  lands,  how  to  he  borne,  302,  487—489  e. 
CHARITIES  for  foreign  purposes,  when  valid,  479  d. 
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CHOSES  IN  ACTION,  not  assignable  by  the  common  law,  354,  355, 

395 — 400,  565,  566. 
due  by  foreign  debtors,  assignment  of,  395. 
assignment  of,  according  to  the  law  of  the  owner's  domicil,  397* 

CITATIONS  VIIS  ET  MOD  IS,  by  what  law  their  priority  is  deter- 
mined, 524—527,  575. 
jurisdiction  given  by,  546,  547. 

CITIZENS,  who  are,  48. 

jurisdiction  over,  540. 

CIVIL  DEATH,  disability  from,  620. 

CIVILIANS  use  the  term,  mixed  questions,  9. 

their  discussions  of  the  Conflict  of  Laws,  11. 

their  division  of  Statutes,  12. 

object  in  using  their  works,  16. 

their  systems  on  the  Conflict  of  Laws,  26. 

their  views  as  to  the  capacity  of  persons,  51. 

as  to  fixing  the  age  of  majority,  72,  73. 

on  foreign  contracts,  234 — 240. 

COHABITATION,  illicit,  foreign  contracts  for,  258. 

COLLISION  of  ships  of  different  nations  on  the  high  seas,  what  rule  is 

to  govern  in  case  of  a  Conflict  of  Laws,  423  g, 

COMITY  OF  NATIONS,  its  relation  to  questions  of  Conflict  of  Law8» 

28. 
question  as  to  the  propriety  of  this  phrase,  33 — 37. 
a  proper  phrase,  38. 
not  the  comity  of  courts,  38. 

as  to  the  extra-territorial  force  of  laws,  33 — 37,  278. 
as  to  Bankrupt  Laws,  349 — 351,  414. 
what  it  allows,  as  to  movables,  472. 

COMMERCIAL  AGENTS,  their  domicil,  42. 

COMMERCIAL  CONTRACTS,  their  interpretation,  277. 

COMMON  LAW,  the  Roman  Law  so  called,  12. 

COMMUNITY,  LAW  OF,  what,  131,  132. 
to  what  property  applied,  150 — 157. 
general  result,  158 — 160. 
whether  real  or  persona],  174 — 178. 
does  not  attach  to  immovables  under  the  Common  Law^  454. 

COMPETENCY,  OF  A  WITNESS,  convict  of  an  infamous  crime  in 

another  State,  621. 

CONFLICT  OF  LAWS,  supposed  by  Huberns  not  to  occur  often  under 

the  Romans,  2. 
traces  of,  in  the  Digest,  2. 


tht  povn  gnvn  lo  uie  comta  in  ti'mice  early,  ' 
BoglaBd  and  J 

CScak  to  aMcmm  the  pnpn  priodplet  U 
U— 28. 

nriMj  of  kwt,  35. 

Miuau  of  llw  crriliaBi,  n  to,  26. 

^TOBcd  mud  bj  the  comity  of  natioii*,  2A— j 
not  by  the  comity  of  cmutai  38. 

the  axioiu  of  Hnbenu,  S9. 
Hertin^  30. 

Hskcns  BBdemloed,  31. 

domeMic  Uwi  pmail  oTer  foreiga,  326,  397. 
COXSEXSCAL  CX>STRACT.  muii^  ii.  110. 
COySl'LS,  tfaeti  domieil,  wbat,  48. 
CONTRABAND  OF  WAR,  contracts  te  com,  259. 
CONTRACTS,  to  be  goTcmed  by  the  lav  where  nude, 

their  vaUdity,  232. 

wstt  af  the  Cml  Lav  loadiv,  S33. 

ibese  texts  discnwe^  233 — 337. 

epininu  of  the  enifiaiu,  234—239  a. 

nlta  4^  BooDcBms,  240. 

doctrines  of  the  CmniDoa  Lav,  S4I. 

their  TsBifity  goTcned  by  the  le*  lad,  242,  S4 

»c«ptiJ»  to  this  nle,  244 — ^260,  331. 

vhetc  tEJarLons  to  the  inteierta  of  •  nalio^  94- 

is  erasioa  of  the  rcresM  hvs  of  a  foreign  cow 

{T»ving  oat  of  iQegat  tnnsactieBt,  247 — ^SSO. 
smnggling.  2A1.  252. 

v&Mbcr  aftctcd  by  aero  kMwledge  ofiha  fllq 
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CONTRACTS,  (continued). 

under  the  Statute  of  Frrads,  their  yatidity  abroad,  962, 435, 631. 

parol,  their  validity  abroad,  262,  634. 

their  nature,  obligation,  and  interpretation,  269* 

what,  and  how  governed,  362  «• 
illustration,  in  catee  of  warranty,  264. 
their  obligation,  what»  and  how  governed,  266. 
misinterpretation  of  foreign  laws,  26l^« 
their  interpretation,  what,  and  how  governed,  270. 
affected  by  ntage,  270. 
meaning  of  terms  month  and  usance,  271. 
of  transient  persons,  how  governed,  273,  274. 
of  marriage  and  settlement,  their  interpretation*  276* 
of  commerce,  their  interpretation,  277* 
governed  by  the  law  of  place  of  performance,  280. 
where  mutual  advances  and  balances,  283. 
made  by  an  agent  abroad,  284  a. 

incidents  to  contracts  what  are,  by  what  rule  governed,  351  c. 
when  obligation  personal,  351  d, 

real,  351  d. 
with  merchants  abroad,  286  a. 

where  loan  and  security  are  in  different  States,  287  a,  298. 
bills  of  exchange  with  blanks  to  be  filled  In  a  foreign  country, 

289. 
where  principal  and  sureties  are  in  different  states,  290. 
rules  as  to  interest  {See  Interest),  291 — 306. 
damages  ex  deticto,  807* 
different  currencies,  308 — 313  a. 
case  of  mixed  money ^  313  &• 
negotiable  instruments  and  damages  thereupon,  314 — 320« 

payable  and  indorsed  in  different  coun- 
tries, 317* 
conflicting  opinions  of  N.  York  and  Massachusetts,  819. 
their  effects  depend  upon  the  lex  loei^  321. 
as  in  the  case  of  liens,  322  b. 
priority  of  foreign  liens  not  conceded,  322  o. 
debts  are  payable  every  where,  331. 
their  discharge  depends  npon  the  lex  loei^  332. 

{See  DiscHAnoss). 
all  their  consequences  do  not  accompany  them,  336. 
impairing  the  obligation  of,  341. 
principles  as  to  negotiable  instruments,  353. 

{See  Negotiable  Inst&uments). 
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C0NTBACT8,  {anitmwed). 

retpecting  pcnonil  propertj,  have  no  titut,  S63. 

real  property  are  governed  bj  the  Ux  rei  g 
conflicting  opiniona  of  foreign  jorista  opon  this  poin^  : 
how  dissolved,  when  by  iex  Utei  eontra^^,  351  fi. 

when  b;  lex  domicilii,  3A1  «. 
jnriadietion  over  and  remediea  upon. 

{See  Jdbudictioii,  Rimniu). 

evidence  and  proofa  of.     (^ee  Etidircb). 

CORPORATIONS,  FOREIGN,  when  they  may  sne  in  oi 

565. 
COVERTURE,  governed  by  the  lex  loci,  103. 
CREDITORS,  priority  of  domestic,  over  foreign  asngneea,  42( 
distribution  of  effects  of  debtor  among,  by  what  mlea 
323-325  0,423  a. 
CRIMES  are  local  and  exclusively  panishabte  where  committi 
624. 
different  doctrine  of  Hertius  and  Panl  Voet,  625. 
CRIMINALS.  FUGITIVE,  whether  a  nation  is  bonnd  to 

them  np,  626 — 628. 
CURATOR,  who,  by  the  Roman  Law.  493. 
CURRENCIES,  questions  arising  from  diflbrent,  308. 
case  of  mixed  money,  313. 


DAMAGES  in  cases  ex  deUeto,  807. 

on  negotiable  instromenta,  314. 
DAYS  OF  GRACE,  by  what  law  determined,  347. 
DEBTS,  when  psyable  everywhere,  331,  515,  n.  (3). 

have  no  iHiu,  and  follow  the  person,  362,  899. 

are  treated  u  movables,  362  a,  399. 

charged  on  real  property  are  treated  as  .immovables,  8 

assignment  of,  how  and  when  valid,  395. 

are  transferred  by  the  law  of  the  creditor's  dondcil,  31 

when  dischsTged  by  payment  to  foreign  adminiatraton 
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DISCHARGES  AND  DEFENCES,  in  the  place  of  the  contract,  good 

elsewhere,  331 — 335. 
exception  to  this  rule,  334. 
from  matters  ex  post  facto^  335. 
from  Bankrupt  and  Insolvent  Laws,  338. 

{See  Bankrupt  Laws). 
where  extinguishment  of  debt,  339. 
from  the  Roman  Cessio  Bonorum^  339. 
how  affected  by  the  character  of  the  parties,  340. 

constitution  of  the  United  States,  341. 
in  a  place  where  the  contract  was  not  made,  343,  349. 
when  by  lex  loci  contractus^  348,  351  a;  633,  n.  (2). 
when  by  lex  domicilii^  351  5. 
of  indorsers,  how  governed,  344 — 347. 
limitations  upon  their  effect,  349. 
their  dependence  upon  the  comity  of  nations,  350. 
by  voluntary  payment  to  a  foreign  administrator,  514  6. 

DISCUSSION,  right  of,  what  it  is,  322  h. 

effect  of,  in  a  case  of  conflict  of  laws,  322  c. 
DISSOLUTION  OF  CONTRACTS. 

may  be  by  lex  loci  contractus,  348,  351  a;  633,  n.  (2). 
also  by  lex  domicilii,  351  b. 
DISTRIBUTION  AND  SUCCESSION,  {See  Succession),  480— 

491. 
DISTRIBUTION  of  effects  of  bankrupt  in  cases  of  conflicting  rights  of 

creditors,  323—325  n,  423  a. 
of  personal  property,  by  what  rules  goveiaied,  481 — 482  a,  514, 

514  5. 
of  real  property,  by  what  rules  governed,  483—483  d* 

DIVORCES,  regularly  obtained,  a  complete  dissolution  of  marriage,  201. 
difficult  to  lay  down  rules  touching,  202. 
how  obtained  in  England,  202. 

Scotland,  202. 
France,  202. 
America,  203. 
license  of  the  civil  law,  202. 
embarrassing  questions  under  this  head,  203. 
how  affected  by  the  national  character  of  parties,  204. 

presence  in  Scotland,  205 — 207>  216 — 
218. 
diversities  of  foreign  laws  as  to,  208. 
views  of  Catholics,  210. 

Protestants,  211. 
not  systematically  treated  by  the  Continental  jurists,  212. 


Engliah  mumgea  not  diasolnble  in  Scotland,  29 

whether  governed  by  the  lex  loei  of  murage,  2S 

how  treated  in  MasgacbuKtts,  228. 

regulated  there  by  the  actual  domieil,  3S9. 
also  in  New  York,  230. 
DOMESTIC  CREDITORS,  their  priority  over  foreign  a 
DOMICIL,  what,  40—49. 

in  the  Roman  law,  42. 

defined  by  the  French  juriata,  43. 

residence  and  intent  to  remain  canstitnte,  44. 

rules  for  determining,  46,  47< 

the  place  of  birth,  46. 

or  an  itlegitimale  child,  46. 

of  minors,  4G. 

of  widowa,  46. 

where  t,  peraon  lives,  40. 

remoTal  with  intent  to  reaide,  46. 

where  a  married  man'a  family  Urea,  46. 

of  an  nnmanied  man,  47. 

reaidence  most  ba  volontuy,  47. 

mere  intention,  without  rmnonJ,  and  tie*  vend, 

once  acquired,  remaina,  47. 

principlea  in  reapect  to  residence  in  different  coo: 
{See  Natiokal  Domicil). 

bow  it  affecis  the  capacity  of  persona,  51,  54  »— ' 
(See  CAPAcrrT  ov  Piuoiit), 

bow  it  aflbcts  nurriage,  (5m  UAnuAai). 

the  inadenta  of  marriige,  (&s  M, 
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DOMICIL,  (continued). 

of  intestate  governs  the  succession  to  personal  property^  481—* 

482  a.     {See  Succession). 
of  the  ward  limits  the  power  of  the  gaardian  over  his  person, 
494—602  a. 

DOWER,  determined  hy  the  lex  ret  siia,  448. 

DRAWER,  according  to  what  law  liable,  346. 


EFFECTS  OF  CONTRACTS,  depend  npon  the  lex  loci,  321. 
ENEMY'S  PROPERTY,  contracts  to  cover,  259. 
EVIDENCE  AND  PROOFS,  formalities  of  the  hx  lod  required, 

259  6,  318,  629. 

of  foreign  instruments,  629. 

of  instruments  executed  before  a  foreign  notary,  630. 

where  persons  interested  and  parties  are  competent  witnesses 
abroad,  630. 

what  formalities  of  universal  obligation,  630  b. 

in  cases  of  foreign  protest,  registration  of  deeds,  Statute  of 
Frauds  and  Stamps,  631. 

merchants*  books  when  evidence  or  not,  635. 

where  parol  proof  is  admissible  or  not,  634. 

few  traces  on  subject  of  foreign  evidence  in  the   Reports, 
635. 

of  foreign  wills  of  personal  property,  636. 

foreign  laws  must  be  proved  as  facts  to  the  court,  637,  638. 

must  be  the  best  the  nature  of  the  case  will  admit,  639. 

of  foreign  written  laws,  640,  641. 
unwritten  laws,  642. 

by  means  of  the  seal  of  a  foreign  sovereign,  of  a  court  of  Ad- 
miralty, &c.,  643. 

of  the  laws,  records,  and  judgments  of  the  different  States  of 
the  United  States,  644. 

EXCHANGE,  rate  of,  on  foreign  contracts,  308. 

EXCOMMUNICATION,  how  it  affects  the  capacity,  92,  102  b. 

EXECUTIONS,  form  of,  belongs  to  the  remedy,  572. 

EXECUTORS,  FOREIGN,  case  of  note  indorsed  by,  358,  517. 

{See  Administrators). 

EXTRA-TERRITORIAL    FORCE  OF  LAWS,  7,  21—28,  98, 

278. 
depends  upon  comity,  33 — 37,  278. 
on  what  grounds  supported,  514  5. 

EXUERE  PATRIAM,  right  of  English  subjects,  466. 
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FIXTURES  belong  to  the  realt;,  382. 

FOREIGN  ADMINISTRATIONS,  507—529.    (See  Aoimnsi 

FOREIGN  CONTRACTS.     (See  Coj^xacts). 
FOREIGN  niDGMENTS,  {See  JoDOUBiin),  584,  618. 
FOREIGN  LAW.     (See  CDKiLict  or  Laws). 
FOREIGN  LAWS,  ignonnee  of,  76.  274. 

misiDlerpTeUlion  of,  269,  270. 

must  be  proved  to  the  conrt  u  &cta,  637,  63S. 
FOREIGN  REVENUE  LAWS,  contracts  io  CTMioa  ot,  245,  24G 

not  regarded,  257. 
FOREIGNERS,  jariwliction  over,  541. 
FORMS  AND  SOLEMNITIES   OF  INSTRUMENTS,  gorei 

bf  U*  loei,  360,  262,  318. 
FRAUD,  judgment  may  be  impeacbed  for,  597,  608. 
FRAUDS,  STATUTE  OF,  eontracU  nnder,  theii  raliditjr  abroad,  2 

435,  631. 
FUGITIVES,  wbetber  nationa  are  bound  to  nnrender  op,  626 — 62! 

GARNISHMENT,  writ  of,  when  judgment  oo,  binding  on  third  i 

sons,  549,  n. ;  592  a. 
GRACE,  DAYS  OF,  by  what  law  governed,  347. 
GUARANTEES,  accoiding  to  what  law  liable,  297. 
GUARDIANS,  who  by  tbe  Roman  law,  493. 

authoiit;  over  (he  penon  of  a  ward  confined  to  the  place  of 
donicil,  494—502  s,  594. 
does  not  extend  to  foreign  immovable  property,  5' 
whether  they  may  diange  the  national  domicil  of  a  waid,  5' 

"  HEIRS  OF  THE  BODY,"  &e.,  hoir  to  be  constmed  abroad,  276,  * 
HEIRS  onder  the  Roman  law,  who,  507. 

can  take  immoTable  properly  only  by  the  le*  ret  tita,  509. 
HENRY,  Mr.,  has  bonowed,  without  acknowledgment,  from  BooUem 

14,  581,  n.  (8). 
HERITABLE  BONDS,  in  Scotland,  whai,  366. 

n^hetlier  payable  out  of  (he  real  or  personal  estate,  487,  4 
529. 
HORNING,  what  by  the  Seolch  law,  546,  n. ;   548.      . 

case  of  judgment  afiei,  without  actual  notice,  548,  548  a. 
IIUBERUS,  his  tliree  axioms,  29. 

authorities  approving  his  axioms,  38. 

undervalued,  SI. 
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HUSBAND  AND  WIFE,  capacities  of,  by  what  law  governed,  51— 

64. 
effect  of  change  of  domlci]  of,  55^-65. 

HYPOTHECATION,  by  what  law  regulated,  522  d. 
when  it  has  priority  or  not,  323,  327  a. 
when  it  adheres  to  property,  401,  402, 
when  governed  by  kxfori,  575.     (See  Libn). 


IDIOCY,  capacity  in  case  of,  99,  106. 

IGNORANCE  of  the  laws  of  a  foreign  country,  its  consequences,  76^ 

274. 

ILLEGITIMATE  CHILDREN,  their  domicil,  46. 

how  affected  by  the  after-marriage  of  their  parents,  87 — 106. 
their  disabilities  according  to  foreign  jurists,  93 — 93  v. 
cannot  make  a  will  in  Scotland,  469. 

ILLICIT  COHABITATION,  foreign  contracts  for,  258. 
IMMOVABLES,  capacity  of  persons  as  to,  53,  54,  368. 
heritable  bonds  are,  366,  382. 
•  ground  rents  are,  382. 
what  are  to  be  deemed,  is  determined  by  the  lex  ret  HtcCi  382, 

447. 
foreign,  whether  governed  by  the  law  of  the  matrimonial  domicil, 

449,  450. 
wills  of,  governed  by  the  lex  ret  aUce,  4  74 — 479.    {See  Wills). 
succession  to,  governed  by  the  lex  rei  aitce^  483—483  d. 

{See  Succession). 
authority  of  a  foreign  guardian  does  not  extend  to,  504. 
(See  Real  Pbopebtt). 

IMPRISONMENT,  when  it  belongs  to  remedies,  568—571. 
INCEST,  how  it  affects  marriage,  85,  113  a— 116  a. 

by  the  law  of  nature,  113  a— 116. 
the  positive  law,  116. 

INCIDENTS  TO  CONTRACTS,  what  are,  322. 

INDORSEE,  FOREIGN,  right  of  action  in  his  own  name,  35S— 

360. 
INDORSEMENT  by  a  foreign  executor,  358,  359. 
INDORSERS,  according  to  what  law  liable,  267,  348—347. 
INFAMY,  how  it  affects  capacity,  91,  92,  104,  620. 
INFANCY,  when  a  discharge,  332. 
INFANTS,  their  domicil,  46.     (See  Minors). 

when  bound  by  contracts  made  in  foreign  countries,  74,  75. 
INSANITY,  capacity  in  case  of,  99. 
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JETS,  ^{viany  «^  tket  maaftt,  1 19. 
JTDGHENT,  ISISH,  m%,MLM  id,  355,  566. 
JCDGVEXTS,  ruKElGX,  «f  «ku  bm  «km  di& 
MM,  52t. 
facm  «C  best^s  u  ^  RseJ;,  57i- 
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590. 


nUe^591. 


MtttaUe*  vi&in  Aetr  jniafidbife,  59S. 
whtthw  twJmiii  spaa  iacidtalal  points,  S9S. 

in  qntstiovi  of  npadtj,  594. 
ia  Ofcs  of  BanBgc  ud  frora,  595 — 597. 

{Stt  DiTOKx— SCAuuet). 
May  be  Uipncked  br  fraud,  597,  608. 
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JUDGMENTS,  FOREIGN,  (continued). 

when  sought  to  be  enforced  and  when  sot  up  in  bar,  distinction 

between  these  cases,  598 — 599  a. 
distinction  of  Lord  Kaims  between  suits  sustaining  and  dis* 

missing  claims,  600,  601. 
this  distinction  not  recognised  in  the  common  law,  602. 
when  sought  to  be  enforced,  whether  conclusive,  603 — 606. 
held  conclusive  by  Nottingham,  Hardwicke,  Ken  yon,  &c.,  604, 

606. 
held  examinable  by  Mansfield,  Eyre,  Buller,  &c.  605. 
inclination  of  English  courts  to  maintain  their  conclusiveness, 

606. 
reasoning  in  favour  of  their  conclusiveness,  607* 
held  examinable  in  America,  608. 
of  different  States  of  the  United  States,  609. 
no  distinction  in  the  common  law  whether. between  citisena  or 

foreigners,  610. 
doctrines  of  the  foreign  courts  and  jurists,  611 — 618. 

Boullenois,  613,  614. 
could  not  formerly  be  enforced  in  France,  615,  616. 
now  examinable  in  France,  617. 
their  validity  in  Holland,  618. 

JURISDICTION,  TERRITORIAL,  18. 
principles  of  Boullenois  as  to,  19. 

JURISDICTION  over  parties  in  cases  of  divorce.     {See  Dnroacs). 

where  actions  must  be  brought  by  the  Roman  law,  532 — 587* 

by  the  oommon  law,  538. 
depends  upon  the  person  or  thing  being  within  the  territory, 

539. 
over  persons,  540 — 549. 
citizens  at  home,  540. 

abroad,  540. 
resident  foreigners,  541* 
refused  by  some  nations  over  foreigners,  542. 
over  foreigners  within  territory  applies  to  suits  purely  personal, 

543. 
of  Chancery  over  foreign  lands  and  persons,  543*— 545. 

does  not  act  directly  upon  foreign  lands,  545. 
by  citations  viis  et  modisy  posting,  homing^  &c.,  646. 
where  judgment  after  horning  and  no  actual  notice  of  the  suit, 

548,  548  a. 
where  property  of  non-residenU  is  attached,  549. 
possessed  by  every  nation  over  property  within  its  territory, 
550. 


nu  aiaunctioD  aa  to  roreign  jnogmenu,  ow,  oi 
KNOWLEDGE  of  the  illeg&l  purpoM  of  a  contract,  252 
of  foreign  laws,  76,  274. 


LAW  OF  NATIONS,  not  recognised  b;  the  naUoni  of 

thU  accounted  for  by  Huberus,  2. 

ita  gradual  riae,  3. 

its  importance  in  the  present  times,  4. 

conflict  of  laws  an  important  branch  of,  9, 
LAWS,  FOREIGN,  ignorance  ot.  76,  274. 

misinterpretation  of,  269,  270. 

must  be  proved  as  facts  to  the  court,  637|  638. 
LAWS,  variances  of,  among  different  nations,  I,  2,  2S. 
LEGACIES,  bow  interpreted,  312,  313,  479  a — 4791. 

in  what  currency  payable,  312. 
LEGITIMACY  determined  by  tbs  lex  loci  of  the  mu 

105. 
LEVITICAL  DEGREES  'recognised  by  tb«  Euglith  i 
LEX  FORI,  {See  RsiiEDiEa),  556—576. 
'  LEX  LOCI,  traces  of,  in  the  Roman  Digeat,  2,  a.  (fl 
PLicT  01  Laws — Contracts). 
LIENS,  when  regulated  by  the  Ic*  loci,  322  b,  322  c. 

foreign,  cannot  hare  priority,  323 — 325  o. 

when  they  adhere  to  the  property,  401,  402. 

when  regulated  by  the  lex  fori,  b^b. 
LIMITATIONS,  STATUTES  OF,  belong  to  remedial 

thfir  ohiect  and  nnliRV.  f>76. 
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LIMITATIONS,  STATUTES  OF,  (contuiued). 

where  title  to  property  has  become  final  by  possession,  and 
there  is  a  removal  to  another  jurisdiction,  with  a  longer 
prescription,  582. 

LIVERMORE,  Mr.,  his  Dissertations  on  Contrariety  of  Laws,  11,  n. 
LIVINGSTON,  Dr.,  his  Dissertation  on  Marriage  with  a  Wife's  Sister, 

115,  n.  (4). 
LOAN  AND  SECURITY,  when  in  different  States,  553. 
LOCALITY  OF  TRIALS,  distinctions  as  to,  554. 
LOCALITY  OF  BANK  STOCK,  &c.,  388. 
LUNATICS,  their  capacity,  106. 


MAJORITY,  whether  that  of  the  domicil  prevaUs,  52,  55—56,  71,  74. 
reasons  of  the  civilians  on  fixing  age  of,  72. 
cases  in  Louisiana  as  to,  75 — 78. 
determined  by  the  lex  loci,  103. 

MARRIAGE,  English  rale  as  to  capacity  for,  79—80  a. 
of  British  minors  in  France,  80,  80  a. 
principles  in  England  as  to  capacity  for,  86-^8. 

American  courts,  89. 
of  parents  of  illegitimates  in  Scotland,  87* 
governed  by  the  lex  loci,  85 — 87,  103,  105,  113,  225. 
how  affected  by  incest,  85,  113  a — 116  a. 
a  favoured  contract,  108. 
a  consensual  contrsiCt,  109,  110. 
a  matter  of  municipal  regulation,  109,  112. 
three  exceptions  to  the  rule  that  the  lex  loci  governs,  113  a~- 

119. 
Ist,  in  case  of  incest  and  polygamy,  114 — 116  a. 
between  kindred  prohibited,  114 — 116  a. 
2nd,  when  prohibited  by  positive  law  through  policy,  117* 
drd,  when  celebrated  in  desert  or  barbarous  countries  according 

to  the  law  of  domicil,  118,  119. 
this  exception  based  upon  necessity,  118, 
at  the  Cape  of  Good  Hope,  119. 
of  British  subjects  in  foreign  setUements,  120. 
grounds  of  the  rule  that  the  lex  loci  governs,  121. 
the  rule  supported  by  the  foreign  jurists,  122 — 122  b, 
in  a  foreign  country,  between  persons  of  another  country, 

123—123  b. 
Scotch,  by  parties  domiciled  in  England,  124. 
after  divorce  in  Scotiand,  124. 
legislative  right  to  dissolve,  201. 

N  N  N 
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MARRIAGE,  (eonHmei). 

coDtracts  mnd  Bettlementai  theit  inteipretatioii,  376. 
tranafera  peTsonal  propeity  all  the  world  ovei,  423. 
whether  sentences  confirming,  are  nniversally  conclusive,  i 
MARRIAGES— INCIDENTS  TO,  125—199. 
di*eraifled  regulations  as  to,  126 — 12S. 
maioly  discuiaed  by  Froland,  126. 
u  regulated  by  the  French  code,  130. 
the  law  of  community,  130,  150 — 156,  162—177. 
under  the  English  Uw,  133 — 135. 
how  the  capacity  of  the  wife  is  affected  by  the  domidl,  13i 

138. 
how  the  capacity  of  the  wife  is  affected  by  changes  of  dom 

137,  138. 
opinions  of  the  foreign  jarista,  138 — '142. 
as  to  the  property  of  husbaud  and  wife,  143. 
Ill,  where  there  is  no  change  of  domicil,  145 — 159. 
general  resnlt  of  the  reasoning,  158,  159. 
2nd,  where  a  change  has  taken  place,  160, 
diversity  of  opinion,  161 — 170. 
no  question  has  arisen  before  the  English  conrts  on  this  po: 

171. 
opinion  of  the  court  of  Louisiana,  173 — 183. 
tacit  contract  as  to  matrirooaial  domicil,  174,  190. 
general  propositions  as  to  the  incidents  of  muriage,  184 — 1' 
matrimonial  domicil,  what,  191 — 199. 
where  intention  of  an  instant  removal,  198. 
case  of  a  runaway  marrisge,  198. 
MARSHALLING  ASSETS,  by  what  law  governed,  524—528. 
MATRIMONIAL  DOMICIL,  what,  191—199. 

whether  it  governs  immovables  abroad,  449,  450. 
MAXIMS  OF  INTERNATIONAL  JURISPRUDENCE,  17—3 
1st,  every  nation  has   ezctuuve  jurisdiction  within  its  o 

territory,  18. 
principles  of  Boallenois  under  this  maxim,  19. 
2nd,  no  nation  can  affect  properly  o] 

20—22. 
exception  to  the  2nd  raxxim,  21. 

3rd,  the  force  of  the  laws  of  one  country  in  another  depei 
upon  the  laws  of  the  latter,  23,  106. 
(5ee  Conflict  of  Laws). 
where  the  law  is  silent,  who  is 
conflict  of  laws,  S3. 


s  out  of  its  territo 
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MERCHANTS,  FOREIGN,  contracte  with,  287. 
MERCHANTS'  BOOK,  when  evidence  or  not  in  foreign  courU^  635. 
M INORIT Y,  whether  that  of  the  domicil  governs  nniversallyi  52^  55— 

56,  71,  74,  103. 

reasoning  of  the  civilians,  72. 

cases  in  Louisiana  as  to,  75 — 78. 

disabilities  from,  in  Continental  Europe,  90. 

determined  by  the  lex  loci,  in  what  cases,  103. 

exceptions  to  this  rule,  106. 
MINORS,  their  domicil,  46. 

British  intermarrying  in  France,  80,  80  a. 

who,  by  the  Roman  law,  493. 

their  capacity.     (See  Capacitt  of  PERSONS-^MiNO&iTr). 

when  bound  by  contracts  in  a  foreign  country  or  not,  74,  75, 82. 

MISINTERPRETATION  OF  FOREIGN  LAWS,  effect  of,  269, 

270. 

MIXED  ACTIONS,  what,  530,  538,  552. 

MIXED  LAWS,  what,  376,  425,  426. 

MIXED  MONEY,  case  respecting,  314. 

MIXED  QUESTIONS,  a  term  of  the  civilians,  9. 

MONEY,  FOREIGN,  depreciation,  how  payment  to  be  made  in,  308 — 

313  6. 
MONTH,  has  different  meanings,  270. 
MORALS,  contracts  against,  258. 

MORTGAGES,  are  personal  assets  in  Massachusetts,  523. 
MOVABLES,  capacity  of  persons  as  to,  53,  54,  368. 

whether  governed  by  the  lex  ret  siUe,  367 — 373. 

laws  relating  to,  are  personal  or  real,  376 — 378. 
follow  the  person  of  the  owner,  379. 
what,  when  annexed  to  immovables,  382. 
not  affected  by  foreign  laws,  except  through  comity,  472.  * 
foreign  judgments  are  conclusive  upon,  when  within  their  juris- 
diction, 592,  592  a. 

{See  Personal  Property). 

MUTUAL  ADVANCES  AND  BALANCES,  between  merchants  of 

different  countries,  283. 


NATIONAL  DOMICIL.     (See  Domicil). 
principfes  as  to,  48,  49. 
persons  born  in  a  country  are  citizens,  48. 
reasonable  qualification  of  this  rule,  48. 
foreigners  resident  for  permanent  purposes  are  citizens,  48* 
when  foreign  domicil  is  abandoned  for  native,  48. 
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NATIONAL  DOHICIL,  (MuttnuHQ. 

of  ambMudon  md  foreign  minitten,  48. 

of  coiuula,  46. 

of  cbildren  boni  apon  the  aea,  4B. 

of  three  sorts,  49. 

of  K  ward,  whether  gDar£an  may  chang;e,  S05> 
NATIONS,  LAW  OF.    {See  Law  of  Natiows). 
NATURALIA  OF  CONTRACTS,  what,  263—266. 
NATURE  OF  CONTRACTS,  what,  and  how  goTcnied,  262 
NEGOTIABLE  INSTRUMENTS,  dunigeinpon,  S14—32< 

payable  and  indorsed  in  different  countries,  317. 

made  payable  generally,  317. 

cooflicting  opinions  in  N.  YoA.  and  Massaebnsetta,  S] 

discharges  and  defences  upon,  343. 

made  and  transferred  in  different  conntries,  S53— 360 

foreign  indorsee's  right  of  action  in  his  own  name,  3' 
S17. 

when  indorsed  by  foreign  execator,  SS8. 

not  mere  cioiet  in  action,  859. 

days  of  grace  upon,  34?. 

foreign  administrator  may  sne  in  hi*  own  name,  517. 
NEUTRALITY,  contracts  inconsistent  with,  259. 
NON-RESIDENTS,  laws  as  to,  22. 

jurisdiction  over  and  judgments  ^ainsli  546 — 549. 
NOTARY  PUBLIC,  efficacy  of  his  certificate  in  a  fore^  conn 

632. 
NOTICE  OF  ASSIGNMENT,  when  necessary,  395. 
NUPTIAL  CONTRACTS,  governed  by  the  kx  foci,  90,  276. 


OBLIGATION  OF  CONTRACTS,  what,  and  how  goTcmed, 

persona],  what,  568 — 571. 
OFFENCES.  (See  Pekal  Laws). 
OUTLAWRY  IN  ENGLAND,  how  it  affects  the  capadty,  95 


PARAPHERNAL  PROPERTY,  what,  128. 
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PATERNAL  POWER,  (continued). 
doctrines  of  Merlin,  462. 
how  far  it  affects  .real  property  of  children  in  foreign  countries, 

456—463. 
as  to  consent  to  marriage  of  children  in  foreign  countries,  90. 

PENAL  DISQUALIFICATIONS,  not  regarded  in  foreign  countries, 

104,  621—624. 

PENAL  LAWS  AND  OFFENCES, 

crimes  are  local  and  exclusively  punbhable  where  committed, 

620—624. 
different  doctrine  held  by  Hertius  and  P.  Voet,  625. 
whether  a  nation   is  bound  to  surrender  up  fugitives  from 

justice,  626—628. 
competency  of  a  witness  convict  of  an  infamous  crime  in 

another  Sute,  621. 
reality  of  penal  laws,  624. 

PERFORMANCE,  PLACE  OF,  when  its  law  governs,  280. 
PERSONAL  ACTIONS,  what,  530,  538,  552. 
PERSONALITY,  reasons  for  using  this  word,  16. 
PERSONAL  LAWS,  how  they  affect  the  person,  51. 

what,  375,  424—426  b. 

whether    they   can   operate    eztra-territorially, 
433  a. 
PERSONAL   OBLIGATION  OF  CONTRACTS,  what,  and  how 

governed,  267,  568—571. 
PERSONAL  PROPERTY, 

is  governed  by  the  law  of  the  domicil  of  the  owner,  376 — 382. 
reasons  and  origin  of  this  rule,  379. 

when  it  loses  its  character  by  being  fixed  to  the  realty,  382. 
may  be  transferred  by  the  law  of  the  domicil  of  the  owner, 

383,  397—400. 
exceptions  to  this  rule,  383. 
valid  transfer  of,  by  the  law  of  the  iituSf  384. 
delivery  necessary  to  complete  a  sale  in  Louisiana,  386. 

Massachusette,  389,  n.  (1),  392. 
invalidity  of  foreign  transfer  without  delivery,  against  credit- 
ors, 385 — 389. 
this  doctrine  questioned,  390. 
case  of  transfer  at  sea  held  valid  without  delivery,  391. 

transfers  by  partners  in  different  places,  392. 
whether  the  lex  rei  eiUe  of  the  place  of  transfer  should  pre- 
vail, 392,  393. 
where  attachment  before  assignment,  400. 
subject  to  what  liens,  &c.,  401 — 402  a. 
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PERSONAL  PROPERTY,  (^confmued). 

auignments  undet  bankrujil  and  inHolrenl  law*,  403,  404. 

(See  Qankkupi  Laws). 
tnniferred  by  marriage  all  ilie  world  over,  423. 
wilb  or,  goTerned  hf  the  law  of  the  testator'*  domicil,  464— 

473.   {See  Wills). 
SQccesiion  to,  governed  by  (he  law  of  tbe  intestate's  doiuicil 

481 — 482  a.    (See  Succsssiom). 
the  primsry  fund  for  the  payment  of  debt*  in   Holland  am 

England,  528,  529. 
how,  when  reduced  into  possession  by*  foreign  executor,  516. 
(See  MoTABLEs). 
PERSONS,  jurisdiction  over,  540—549.    (See  JunisDirTios). 
POLICY,  NATIONAL,  contracts  opposed  to,  259. 
POLYGAMY,  forbidden  by  Christianity,  114. 

makes  an  exception  as  to  tbe  validity  of  muriages  by  tiie  la 
loci,  114. 
POSTING,  notice  by,  local  in  its  effects,  546,  547. 
PRESCRIPTION,  576—583.  {See  Limitatiose). 
PRESENCE,  gives  jurisdiction  to  the  Scotch  laws  in  cases  of  divorce, 

205—207,216—218,  221—224.  (See  Diyorcks). 
PRINCIPALS  AND  SURETIES,  when  in  different  States,  290. 
PRIORITY    AND    PRIVILEGE   of  foreign    liens    how    and  when 
allowed,  323—325  o. 
of  domestic  creditors  over  foreign  auignees,  420. 
of  creditors  under  administrations,  by  what  law  determined, 

524—527. 
conflict  of,  between    foreign   and   domestic  creditors,    323 — 

325  o. 
when  determined  by  the  U*  fori,  575. 
PRIVILEGES  AND  PRIORITIES,  what  is  the  rule  when  law  dif 
ferent  in  different  countries,  332  h. 
as  to  real  estate  or  immovables,  322  &^— 326. 
as  to  personal  estate  or  movables,  322  b — 327  h.  (See  Lien). 
PROCESS,  belongs  to  remedies,  568,    (See  Remedies). 
PRODIGALITY,  how  it  affects  the  capacity,  99,  106. 
PROMISSORY  NOTES,  263—265,  317—320,  358—360. 

(See  Nbgotiablb  Instruubnts). 
PROOFS,  FOREIGN.     (See  Evidencb). 

PROPERTY  IN  7'y?^7^5/rt/,by  what  lawgoveraed,  519— 521. 
PROSTITUTION,  foreign  contracts  for,  258. 
PROTEST  OF  BILLS,  by  what  law  governed,  361. 
PROTESTANTS,  their  views  on  divorces,  211. 
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PUBERTY,  age  of,  by  the  Roman  law,  493. 
PUPILS,  who  by  the  Roman  law,  493. 


RATE  OF  EXCHANGE,  on  foreign  contracts,  308, 
REAL  ACTIONS,  what,  530,  552. 
REAL  LAWS,  what,  375,  425—426  6. 

REAL  PROPERTY,  governed  by  the  lex  ret  siUe,  363—368,  424 

— 428,  463. 
80  contracts  respecting,  363 — 373. 
contracts  respecting,  how  dissolved  and  extinguished,  322  &, 

n.  (3),  351  d. 
what  is  real  property  according  to  Pothier,  371. 
does  not  pass  under  foreign  bankrupt  laws,  428. 
capacity  to  take  or  transfer,  governed  by  the  lex  ret  siUe,  430 

— 434. 
foreign  jurists  divided  upon  this  point,  432 — 433  6. 
capacity,  according  to  some,  determined  by  the  domicil  of  the 

party,  432. 
forms  of  transfer  determined  by  the  lex  ret  sit€e,  435. 
foreign  jurists  divided  on  this  point,  436—444  b. 
testaments  of,  according  to  some,  governed  by  the  domicil  of 

the  testator,  437  a — 444  b. 
the  extent  of  the  interest  transferred  governed  by  the  lex  ret 

sita,  445. 
doctrines  of  the  common  and  civil  law  alike  on  this  point,  445. 
what,  determined  by  the  lex  ret  sttcPf  447. 
acquired  by  operation  of  law,  only  according  to  the  lex  ret  sitce^ 

448. 
under  the  common  law,  not  afiPected  by  the  law  of  community, 

454. 
difficulties  of  the  civilians  on  this  subject,  463. 
wills  of,  governed  by  the  lex  ret  siUe,  474.     {See  Wills). 
succession  to,  governed  by  the  lex  ret  8iUBy  483— -483  d, 

{See  Succession). 
not  subject  to  the  authority  of  a  foreign  guardian,  504. 
trespasses  to,  are  deemed  local,  554. 
a  difiPerent  doctrine  once  held,  554. 
jurisdiction  over,  exclusive,  551 — 555. 
foreign  judgments  are  conclusive  npon,  591. 

{See  Immovables). 

REAL  SECURITIES,  how  administered  when  converted  into  personal 

assets,  523. 
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KEALITTt  Ktaons  for  luiDg  this  woid,  10. 

of  penil  law  I,  624. 
BE-EXCHANGE,  bj  whtt  law  governed,  308 — 311  a. 
REGISTRATION,  necetsary  to  make  certaio  ioatrnmenU  t 

631. 
BEHEDIES,  are  part  of  the  eo>uep^e1Ku  at  contracts,  836. 

cUsaed  into  thiee  sotIb,  530. 

bjr  actioni  real,  penonal,  and  nuxed  in  the  Roman  law, 

where  actions  must  be  bronght.     (Ste  Jdmidictioh). 

are  gavemed  by  the  lex  fori,  556. 

ressont  of  this  role,  556 — 558. 

this  nile  recognised  h;  the  civiliani,  559 — 562. 

qoestiona  aa  to  what  belongs  to,  563. 

what  peisona  may  sue,  564 — 566. 

where  assignment  of  on  Irish  judgment,  566. 

where  a  scrawl  has  the  force  of  a  seal,  567. 

the  mode  of  process  belongs  to,  568. 

where  the  contract  creates   no  permul  obligation, 
571. 

when  «  party  u  liable  to  arrest,  568 — 571. 

form  of  judgments  and  executions  belongs  to,  572 — 57 

set-off,  liens,  priorities,  &c.  belong  to,  576- 

Statutes  of  Limitation  belong  to,  576. 
REMOVAI^  with  intent  to  reside,  how  it  affects  domicU,  46,  47. 
RESIDENCE,  its  importance  in  determining  domicil,  44. 

most  be  voluntary,  47. 

once  acquired  remains,  47. 

piinciples  as  to,  in  different  countries,  48,  49. 

^ves  jurisdiction  to  the  Scotch  courts  in  cases  of  divoi 
— 225.     (See  Divorcbs), 
REVENDICATION,  right  of,  what,  401. 
REVENUE  LAWS,  FOREIGN,  contracts  in  evasion  of,  S44, 

not  regarded,  257. 
ROHAN  LAW,  called  the  Common  Law,  12. 

as  to  domidi,  42. 
RUNAWAY  MARRIAGE,  case  of.  198. 
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SCOTCH  DIVORCES  of  Englbh  marriages,  124,  216^225. 

how  obtained,  202.     {See  Ditorces). 
SCRAWL,  where  it  has  the  force  of  a  seal,  567. 
SEAL,  of  a  sovereign,  Court  of  Admiralty,  &c.,  its  effect,  643. 
SECURITY  AND  LOAN,  when  in  different  States,  287a. 
SENATUS'CONSULTUM  VELLEIANUM,  what  it  is,  15,  57, 

425. 

whether  it  is  a  real  or  a  personal  statute,  15,  425. 
SET-OFF,  belongs  to  the  remedy,  575. 
SETTLEMENTS,  MARRIAGE,  their  interpretation,  276. 
SISTER-IN-LAW,  marriage  with,  115,  116. 

Dr.  Livingston's  Dissertation  as  to,  115,  n.  (4). 

SLAVERY,  how  it  affects  the  capacity,  96—104. 
SLAVE-TRADE,  foreign  contracts  to  carry  on,  259. 
SMUGGLING,  contracts  for,  251,  252. 
SOVEREIGNTY  of  a  nation  over  its  own  subjects,  21,  22,  84,  85. 

within  its  own  territory,  22. 
SPECIAL  LAWS  as  to  the  capacity  of  persons,  what,  51. 
STAMPS,  how  they  affect  foreign  contracts,  260,  318,  631. 
STATUTE  OF  FRAUDS,  contracts  under,  their  validity  abroad,  262, 

435,  631. 
STATUTES  OF  LIMITATIONS.     {See  Limitations). 
STATUTES,  divisions  of,  by  the  civilians,  12. 

what,  12,  13. 

persona],  what,  13,  375. 

real,  what,  13,  375,  461,  483  a— 483  £^. 

mixed,  what,  13,  375. 

distinction  between  personal  and  real,  14 — 16,  461. 

Senat^S'eonsuUum  Felleianum,  15,  425. 

distinction  between  local  and  personal,  364. 

STOCK,  in  banks,  canals,  &c.,  its  locality,  333. 
STOPPAGE  IN  TRANSITU,  right  of,  how  it  adheres  to  properly,  401. 
SUBJECTS,  wherever  they  may  be,  bound  by  the  laws  of  their  conntry, 

21,  22,  84,  65. 

who  are,  541. 
SUCCESSION  AND  DISTRIBUTION, 

of  personal  property  governed  by  the  law  of  the  domicil  of  the 

intestate,  481— 482  a,  514. 

reason  of  this  rule,  514. 

of  immovable  property  governed  by  the  lex  ret  siUe,  4  83—483  d. 

meaning  of  the  word  *'  heirs,"  &c.,  how  determined,  484. 

embarrassing  questions  arising  under,  485 — ^91. 

where  intestate,  domiciled  in  England,  left  real  estate  in  Scot- 
land, 487. 

o  o  o 


SURETIES,  according  to  what  Uw  liable,  267. 

SURETIES  AND  PRINCIPALS,  when  in  diffaieat  Sutea,  290. 


TENDER  AND  REFUSAL,  when  a  diacha^,  S32. 
TERRITORIAL  JURISDICTION,  18. 

principlea  of  BonlleiiDia,  aa  to,  19. 
TERRITORY,  force  of  the  laws  of  a  nadon  out  of,  7,  20—22,  98. 

this  foice  depeoda  npon  comity,  33 — 37,  278,  306. 

povei  of  adminiatrator  doea  not  extend  beyond,  512. 

jurisdiction  depends  npon,  439. 
TESTAMENTARY  HEIR,  by  the  Roman  Law,  who,  507. 
TESTAMENTS.     (5«  Wills). 
TRANSFER  of  foreign  liabilitiet,  right  to  sue  npon,  351 — 360. 

of  personal  property.    (^See  Pbuokal  Profbrtt). 

under  the  Banhmpt  Laws.     {See  Bahkbopt  Laws). 
TRANSIENT  PERSONS,  contracts  o^  273,  274. 
TRIALS,  locality  of,  distinctions  as  to,  554. 
TURNPIKE  SHARES,  their  locality,  353. 
TUTOR,  who  by  the  Roman  Uw,  493. 


UNCLE  AND  NIECE  BY  BLOOD,  marriage  between,  114  a. 
UNIVERSAL  LAWS  aa  to  the  capacity  of  persona,  whi^  51. 
USAGE,  how  it  affects  contracU,  270. 
USANCE,  its  meaning  in  different  countriea,  271. 


VALIDITY  of  contracts,  what,  232. 

governed  by  the  te*  Utei,  242,  242  a.  327 
{See  CoK tracts). 
VIIS  ET  MODIS,  ciuUons  what,  546. 


if 

L 


WARD.     {See  Guardians). 

WARRANTY  affects  the  nature  of  a  contract,  246. 
WIDOWS,  their  domicil,  4C. 

WILLS  AND  TESTAMENTS,  aceoriling  to  the  law  of  the  tesUl 
,  pass  personal  property,  wherever   siiuate,  ' 


474. 

Sir  J.  Nicboll's  exception  to  this  rule  in 
subjects  abroad,  466. 


the  c 
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WILLS  AND  TESTAMENTS,  {eoniinuedf). 
this  rule  established  in  America,  468. 

Scotland,  469. 
among  the  foreign  jorists,  470. 
as  laid  down  by  Vattel,  471- 
where  change  of  domicil  after  making  the  will,  473. 
of  immoveable  property,  governed  by  the  lex  ret  etUB,  474. 
distinctions  of  the  foreign  jurists  on  this  head,  475—477. 
the  Scotch  law  in  coincidence  with  the  Common  Law,  478. 
when  interpreted  according  to  local  rules,  490. 
of  personal  property,  by  what  evidence  established^  636. 

WITNESS,  competency  of,  when  convict  of  an  infamous  crime  in  another 

State,  621. 
when  competent  abroad  and  incompetent  here, 
630. 
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